
Index 

ADJOURNMENTS. See HEARING; MEDIATION 

AMENDMENT. See REQUEST FOR ORDER DURING PROCEEDINGS 

APPLICANT 
application by. See APPLICATIONS 
burden of proof on, 226 
Commission as, 16-17, 303 
reply by. See REPLY 
requests by. See REQUEST FOR ORDER DURING PROCEEDINGS 

APPLICATIONS, see also DISMISSAL OF APPLICATION; REQUEST 
FOR ORDER DURING PROCEEDINGS 

complete application, requirements of 
authorized representatives, rules re, 38-40 
contact information, 37 
discrimination/harassment vs. general unfairness, 44 
documents and witnesses, 46 
jurisdictional issues, 43-44 
mediation, 45 
naming of respondent, 40-42 
narrative of events, 43 
other proceedings, 45 
remedy requested, 45 
substance of application, 42-44 

filing procedure and requirements, 26 
form, 25 
parties, requirements, 25-6 
timeliness 

discrete incidents vs. single act with continuing effects, 28-30 
extension of limitation period, 33-37
 

delay, good faith requirement, 33-36
 
prejudice to respondent, 36-7
 

incidents of similar nature/character, 30-32
 
limitation period, 27
 
time between incidents, 32
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BURDEN OF PROOF, 226 

CIVIL PROCEEDINGS 
concurrent civil claim, where, 56-58 
disclosure of documents produced in, 127-129 

COMMISSION. See ONTARIO HUMAN RIGHTS COMMISSION 

COMPENSATION. See REMEDIES 

CONFIDENTIALITY 
Confidentiality Agreement, 86-87 
medical records, duty re, 137-141 
settlement terms, re, 88-89 

COSTS 
judicial review, on. See JUDICIAL REVIEW 
special damages and, 275-276 
Tribunal authority to award, 113 

DAMAGES. See REMEDIES 

DEFERRAL 
application, of, 74, 175-178 
reactivating deferred application. See REQUEST FOR ORDER DURING 
PROCEEDINGS 

DISCLOSURE. See DOCUMENT DISCLOSURE 

DISMISSAL OF APPLICATION. See HEARING; RESPONSE 

DOCUMENT DISCLOSURE 
“arguably relevant” documents, 115-120 
civil proceedings, documents produced in course of, 127-129 
delay, 116 
investigation reports, 129 
late production, 121-123 
medical records/evidence 

confidentiality duty, 137-141
 
disability, as proof of, 131-133
 
generally, 131
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limits on, 140-142
 
OHSA provisions, 137
 
PHIPA provisions, 135-137, 143-144
 
remedial claim, as substantiation for, 134
 
respondent’s possession, in, 134-140
 
WSIB information, 138-140
 

non-compliance, 121-123
 
pre-mediation early production, 117
 
relevance issues, 117-120
 
reliance documents, 120
 
settlement documentation, disclosure of, 124-127
 
timelines
 

“arguably relevant” documents, 115-120
 
delay, 116
 
late production, 121-123
 
non-compliance, 121-123
 
pre-mediation early production, 117
 
reliance documents, 120
 

EVIDENCE. See DOCUMENT DISCLOSURE; HEARING; WITNESS 
STATEMENTS 

EXPEDITED HEARINGS. See HEARING 

HEARING
 
adjournment requests, 211-214
 

“exceptional circumstances”, meaning of, 212-214
 
14-day window, 212-213
 
medical basis for, 214
 

closed hearing, 220-222
 
conduct, standards of, 235
 
dismissal of application
 

in course of hearing, 232-235
 
prospect of success assessment, 233-235
 

evidentiary issues, 223
 
burden of proof on applicant, 226
 
character evidence, inadmissibility of, 229
 
credibility assessment, 227-229
 
hearsay, 231
 
shifting of burden of proof, 226
 
similar fact evidence, 229-231
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HEARING (cont’d) 
statutory defences, reliance on, 226-227 
summonsing witnesses, 223-225 

expedited hearings, 215-218 
examples, 216 
financial circumstances justification, 217 
medical justification, 218 

generally, 9 
hearing dates, scheduling, 211-214 
mediation-adjudication, 218-220 
practices and procedures, 223 
publication ban, 221-222 

HUMAN RIGHTS LEGAL SUPPORT CENTRE 
described, 10 
eligibility for representation by, 11-13 

HUMAN RIGHTS TRIBUNAL OF ONTARIO 
applications before 

generally, 7-8 
practice and procedure. See APPLICATIONS 

decisions of 
generally, 9 
judicial review of. See JUDICIAL REVIEW 
reconsideration. See RECONSIDERATION, REQUEST FOR 

document disclosure. See DOCUMENT DISCLOSURE 
hearing. See HEARING 
mediations before, 9 
remedies available. See REMEDIES 
reply. See REPLY 
response. See RESPONSE 
role of, 3-7 
summary hearing. See SUMMARY HEARING 
witness statements. See WITNESS STATEMENTS 

INTERIM REMEDIES. See REMEDIES 

INTERVENTION. See ONTARIO HUMAN RIGHTS COMMISSION 

JUDICIAL REVIEW 
breach of natural justice/procedural fairness grounds 307 
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Code provisions re, 301-304 
Commission as applicant, 303 
cost awards on, 309-312 

application vs. originating proceeding, 309 
public interest argument and, 310-311 

privative clause, 302 
procedural/interim decisions, no right re, 302 
reasonableness vs. correctness, 305-307 
reconsideration requests and, 308-309 
standard of review, 304-307 

JURISDICTION 
application issues, 43-44 
federal, 60-62 

MEDIATION 
adjournment of, 84 
Confidentiality Agreement, 86-87 
generally, 9 
procedure, 86-87 
requirements, 45 
rescheduling of, 85 
scheduling of, 83-86 
settlement contraventions 

delay, 98
 
determination of, 96
 
non/inadequate performance, 99-105
 
non-payment of funds, 97
 
remedies. See settlement remedies
 

settlement enforcement 
contraventions, determination of, 96 
procedural steps, 94-96 

settlement remedies 
damages, 109-112 
interest, 112-113 
legal fees, 113-114 
specific performance, 108-109 
Tribunal’s general approach to, 105-108 

fulfilment of terms, 107
 
generally, 105-106
 
harm issues, 107
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MEDIATION (cont’d) 
nature of breach, 106 
parties’ expectations, 107 

settlement, terms of 
confidentiality, 88-89 
contraventions. See settlement contraventions 
enforcement. See settlement enforcement 
execution of Forms 25 and 9, 90-92 
generally, 87 
independent legal advice, 92 
lack of duress, acknowledgement re, 92-93 
liability, no admission of, 89 
payment, 87 
public interest remedies, 90 
release and indemnity, 90 

MEDIATION-ADJUDICATION, 218-220 

MEDICAL CONDITION, 214, 218 

MEDICAL RECORDS. See DOCUMENT DISCLOSURE 

MONETARY COMPENSATION. See REMEDIES 

ONTARIO HUMAN RIGHTS COMMISSION 
active litigation role by, 15-23 
applicant, as, 16-17, 303 
intervenor in court cases, as, 22-3 
intervenor in Tribunal applications, as, 17-21 

Code interpretation issues, 21
 
factors considered, 17-19
 
public interest issues, 19-21
 

oversight function, 14-15 
references to from Tribunal, 23-4 
role of, 13-24 

ONTARIO HUMAN RIGHTS SYSTEM 
complaints, processing of, 1-2 
Human Rights Code Amendment Act, reforms of, 1-3 
Human Rights Legal Support Centre. See HUMAN RIGHTS LEGAL 
SUPPORT CENTRE 



 INDEX 319 

Human Rights Tribunal of Ontario. See HUMAN RIGHTS TRIBUNAL 
OF ONTARIO 
Ontario Human Rights Commission. See ONTARIO HUMAN RIGHTS 
COMMISSION 
recent changes to, 1-3 

ORDERS. See REMEDIES; REQUEST FOR ORDER DURING 
PROCEEDINGS 

PARTIES 
addition/removal of. See REQUEST FOR ORDER DURING 
PROCEEDINGS 
applicant. See APPLICANT; APPLICATIONS 
expectations, 107 
intervenor. See ONTARIO HUMAN RIGHTS COMMISSION 
reconsideration, failure to notify party, 290 
respondent. See RESPONDENTS 

PUBLIC INTEREST, 19-21, 90, 277-279, 310 

PUBLICATION BAN, 221-222 

RECONSIDERATION, REQUEST FOR 
Code power re, 285 

factors considered, 288-295 
conflict with established jurisprudence, 292 
failure to notify party, 290-291 
generally, 288-289 
miscellaneous examples, 293-295 
new facts and evidence, 289 

interim vs. final decisions, 295-297 
judicial review and, 297-299, 308-309 
prior procedure, 285-286 
procedure, 287-288 
statistics re incidence of, 286 

REMEDIES 
apology, 242 
cease and desist, 243 
general damages. See monetary compensation 
generally, 237 
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REMEDIES (cont’d) 
hire, order to, 242 
interim remedies, 279-283 

balance of harm/convenience analysis, 281
 
just and appropriate criterion, 282
 
merit of application, requirement re, 281
 
procedure re, 279-280
 
test re, 280
 

miscellaneous examples, 244 
monetary compensation, 245-267 

chart re cases and awards, 248-267 
conduct assessment, 246-248 
objective and subjective analysis, 246-247 
quantification challenge, 245-246 
special damages. See special damages 

public interest remedies, 277-279 
reinstatement, 238-242 
special damages, 268-276 

lost income and employment benefits, 268-273 
lost opportunity, 273-275 
miscellaneous cost awards, 275-27 

REPLY 
circumstances for, 77-78 
filing of, timeline, 81 
not appropriate, where, 78-81 
purpose of, 77-78 

REQUEST FOR ORDER DURING PROCEEDINGS 
addition/removal of party, 159-168 

general principles, 159-160 
individual respondents, addition of, 163-166 
organizational respondents, addition of, 162-163 
Persaud factors, 161 
prejudice claim, 166-167 
Smyth test, 160 

amend application/response, 168-175 
generally, 168 
nature of proposed amendment, 169-172 
prejudice issue, 173-175 
reasons for, 172 
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timing of request, 173-175 
bifurcated hearing, 191 
consolidation/applications heard together, 155-159 
defer application, 175-178 
generally 153 
names and contact information, 192 
particulars, 185-190 
procedure, 153-154 
production of documents, 190 
reactivate deferred application, 178-185 

generally, 178-181 
good faith reason, 180 
Hudson test, 180 
Marc-Ali test, 180 
prejudice issue, 184 
reason for delay, 181-184 

separate applications, 191 
transcription of written notes, 192 

RESPONDENTS. See REQUEST FOR ORDER DURING 
PROCEEDINGS; RESPONSE 

RESPONSE 
additional respondents, naming 

generally, 49 
multiple employers, where, 51-2 
workplace harassment allegation, 50-51 

deferral of application, requesting, 74 
dismissal of application, request for (with full response) 

Claybourn case, 65 
estoppels doctrine, application of, 65 
Figliola case, effects of, 62-64 
Penner case, effects of, 64-74 

arbitration proceedings, 71-73 
disciplinary hearings, 67-68 
employment standards adjudications, 73 
WSIB proceedings, 68-71 

s. 45.1 of Code, evolution of, 62-66 
dismissal of application, request for (without full response) 

circumstances for, 55 
concurrent civil claim, where, 56-58 
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RESPONSE (cont’d) 
execution of full and final release, 58-60 
federal jurisdiction, 60-62 

preparation of, considerations 
additional respondents, naming, 49-52 
affected persons, 52 
failure to file, penalties re, 49 
filing process, 48 
generally, 47 
statutory defences, 53-55 
timelines, 48 

SETTLEMENT. See MEDIATION 

SUMMARY HEARING 
Case Assessment Direction, 195-197 
generally, 193 
“no reasonable prospect” question, 198, 200-204 
procedure, 193-198 
“reasonable prospect of proof” question, 204-209 
substantive considerations at, 198-209 

generally, 198-200 
“no reasonable prospect” question, 200-204 
“reasonable prospect of proof” question, 204-209 

TIME LIMITATIONS. See APPLICATIONS; DOCUMENT 
DISCLOSURE 

WITNESS STATEMENTS 
affidavit evidence, 150-151 
content of, 145-147 
generally, 145 
non-compliance, 148-150 
timelines, 148-150 
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