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• application of law on complicity to international crimes, 278-282
• generally, 255-271
• liability arising out of common criminal purpose, 271-278
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COLLECTIVE (CRIMES, CRIMINALITY), see also JOINT CRIMINAL
ENTERPRISE

• aiding and abetting and, 278-280, 329, 330
• collective punishments prohibited, 177, 325, 329
• commission through another person, 247
• complicity law and, 278-280, 286, 329, 330, 333
• counselling and, 300, 329, 331
• generally, 214-215, 252, 329, 330, 334
• immigration and refugee jurisprudence and, 286, 333
• individual responsibility and, 214-215, 270-271
• instigation and, 300, 329, 331
• joint criminal enterprise, 215, 233-242, 280
• macrocriminality, 214
• “masterminds”
• • accomplice liability, 241, 257-260, 270, 279, 280
• • common purpose liability, 279, 333
• • co-perpetration by, 252, 257, 330
• • conspiracy, liability for, 282
• • counselling by, 300, 331
• • illicit association, involvement in, 280, 333
• • liability generally, 215
• • perpetration through agent, 252, 257
• perpetration and, 231
• premeditation and, 131
• secondary liability and, 270-271, 278-280, 286, 329-330
• sentencing and, 280, 329-330
• torture and, 153

COMMISSION
• commission through another person, 246-250
• co-perpetration, 242-246
• generally, 226-227
• indirect co-perpetration, 250-253
• perpetration
• • generally, 230-233
• • joint criminal enterprise, 233-242
• perpetration by omission, 227-230

COMPLICITY
• accessory after the fact, 289-291
• aiding and abetting
• • application of law on complicity to international crimes, 278-282
• • generally, 255-271
• • liability arising out of common criminal purpose, 271-278
• “complicity” in immigration and refugee law, 282-289
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CONSPIRACY, 206-209, 224-226, 281-282, 321-324

CONSTITUTIONAL CHALLENGES, 107-110, 183-184, 204, 208, 300, 308-309,
310, 311, 326

CONVENTION AGAINST TORTURE
• definition of torture, 150-153

COUNSELLING
• as inchoate offence, 301-315
• as mode of participation – secondary liability, 292-301
• ordering in international criminal law, 315-317

CRIMES AGAINST HUMANITY
• actus reus, 168-169
• generally, 165-168
• mens rea, 169-171

CRIMES AGAINST HUMANITY AND WAR CRIMES ACT, EXCERPTS FROM,
Appendix 1

CRIMES OF A SEXUAL NATURE
• Canadian law on sexual assault and sexual violence, 143-149
• elements of crimes in ad hoc tribunals jurisprudence, 133-138
• impact of international law on definition, 132-133
• Rome Statute and Elements of Crimes, 138-142

CRIMINAL CODE, SECTIONS 7(3.71) TO (3.77), Appendix 2

CUSTOMARY INTERNATIONAL LAW
• ad hoctribunals and, 101, 127, 132-138, 231, 327
• apartheid, 166, 325
• application of, rationale for, 119-126
• aut dedere aut judicare and, 51-52
• breach of responsibility by superiors in, 185, 187, 192, 197, 203, 326
• causation in, 126-127, 192, 197
• codification in Rome Statute
• • apartheid, 166
• • Charter considerations, 109
• • complicity, 287
• • criminal responsibility, rules of, 215
• • enforced disappearances, 166
• • generally, 10, 33, 217, 307, 325
• • sexual violence, offences involving,147
• • war crimes, 172-173
• complicity in, 225, 287, 291
• complicity after the fact in, 291
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• conspiracy in, 322-323, 333
• conventional international law and
• • overlap, 116, 117
• co-perpetration in, 231
• counselling in
• • breach of duty, 207
• • crimes against humanity, 311-315, 332
• • genocide , 311
• • war crimes, 311-315, 332
• crimes against humanity in
• • Charter considerations, 326
• • complicity, 225, 275
• • definition generally, 104-105, 113, 116, 118, 165-171
• • generally, 119, 325, 326
• • mens rea, 113, 137, 169-171, 275
• • murder as, 120-121, 127
• • “other inhumane acts”, 132, 134, 168, 325
• • pre-World War II period, 29
• • prohibition, general, 51
• • rape as, 137
• • retrospective prosecutions and, 38
• • sexual violence as, 132
• • torture as, 151-155
• • underlying offences, applicable to, 118, 119, 151
• distinguished from Rome Statute, 10
• Elements of Crimes, and
• • application of, indirect, 105-106, 327
• • conflict with customary international law, 113
• • conscripting or enlisting children, 178, 326
• • interpretive aid, as, 105-106, 113, 178-179, 327-328
• • sexual violence, crimes involving, 138-142, 145, 147-149
• • war crimes, elements of, 178-180, 327
• enforced disappearances, 166, 325
• evolution of, 10, 106, 125
• ex post facto criminalisation and, 203-204, 207
• generally, 29, 52, 94,100, 101, 203, 217, 228, 287
• genocide in, 51, 103-104, 113, 116, 118, 160-164, 305-307, 325
• incitement to genocide
• • direct and public, in, 305-306
• • indirect and private, in, 310
• interpretation of, 100-101, 104
• joint criminal enterprise in, 233
• murder in
• • counselling, 312
• • impact on definition, 126-129
• • impact on sentencing, 129-131
• offence definitions and
• • constitutional concerns, 105, 108-110, 326
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• • crimes against humanity
• • • generally, 38, 104-105, 113, 116, 118, 165-171
• • intentional killing vs. murder, 122
• • • mens rea, 113, 137, 169-171, 275
• • • murder as, 120-121, 127
• • • rape as, 137
• • • sexual violence as, 132
• • • torture as, 151-155
• • Elements of Crimes, and, see Elements of Crimes, and (above)
• • forced pregnancy, 138
• • generally, 2-3, 94, 103-104, 106, 117, 326
• • genocide
• • • counselling, 305-307
• • • definition generally, 103-104, 113, 116, 118, 120-121, 160-164, 325
• • • Elements of Crimesand, 327
• • • intentional killing vs. murder, 122-124
• • • murder as, 127
• • • sexual violence as, 132
• • • underlying offences, 121-124, 132
• • mens rea requirements, 110-115, 127-129, 137,141-142, 147-149,

169-171, 178, 275
• • murder, 126-129, 328
• • rape, 132-149, 327
• • reliance on, 102-115, 325
• • Rome Statute, role of
• • • complicity, 275, 287
• • • crimes against humanity definition, 165-169, 171, 275
• • • generally, 102-116, 325
• • • genocide definition, 160-164
• • • murder definition, 128, 130
• • • sexual violence, crimes involving, 138-142
• • • torture definition, 152-155
• • • war crimes definition, 173-178
• • sexual violence, crimes involving, 132-149, 327, 328
• • torture, 149-155, 328
• • underlying offences, 118-155
• • war crimes, 113, 116, 118, 120, 121, 127, 151, 152, 153-155, 172-181
• perpetration by omission in, 228
• perpetration through a guilty agent in, 248
• presence requirement and, 53
• rape in, 132-149
• retroactive application of law and, 39
• retrospective application of law and, 38, 104, 204
• sentencing and, 129-131
• torture in, 149-155
• underlying offences, applicable to, 118-155
• universal jurisdiction and, 45, 49-53
• war crimes in
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• • aut dedere aut judicare obligation, 51, 182
• • causation in, 127
• • constitutional issues, 177
• • conscription or enlisting of children, 178
• • crimes not included in Rome Statute, 116, 173, 177
• • definition generally, 171-182
• • Elements of Crimes and, 178
• • grave breaches, 182
• • intentional killing, 120, 122, 123, 124
• • mens rea requirement, 114, 125
• • murder as, 121-125, 127, 129, 173
• • nexus, 179-180
• • torture as, 151, 152, 154
• • weapons of mass destruction, 174-175
• • wilful killing as, 120, 124
• • underlying offences, 118, 120, 121, 125, 151

DEFINITIONS
• breach of responsibility by superiors, 185-189
• crimes of a sexual nature, 132-149
• crimes against humanity, 165-168
• genocide, 159-164
• torture, 149-155
• war crimes, 172-181

DECHÊNES COMMISSION OF INQUIRY, vii, viii, 336, see also HISTORICAL
BACKGROUND OF CANADIAN WAR CRIMES LEGISLATION

DEPORTATION
• as crime against humanity
• • generally, 165-168, 340, 343, 352, 360
• • Krajišnik, 279, 301
• as grave breach, 354
• as remedy against war criminals
• • generally, 7, 31, 61, 81-83, 337
• • ill-considered recourse to, 337
• • Mugesera, 35
• • over-emphasis on, 82, 336
• • statistics re, 81
• as war crime
• • R. v. Finta, 28
• • generally, 118, 354
• • R v. Reistetter, 30
• definition, 353
• distinguished from extradition, 81
• purpose of, 81
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ELEMENTS OF CRIMES OF THE INTERNATIONAL CRIMINAL COURT
• application in Canada, 105-106, 327
• conflict with customary international law, 113
• crimes against humanity, definition, 166, 171
• genocide, definition, 164
• incorporation into Canadian law, 105-106, 148
• purpose, 102
• rape as crime against humanity, 138-145, 147-148
• torture, definition, 152-153
• war crimes, definition, 178, 180-181

ENFORCED DISAPPEARANCES
• as crimes against humanity, 97, 116, 166, 325
• as “other inhumane acts,” 166, 325
• customary international law re, 165-166, 325
• domestic equivalent to, 279
• duty to investigate and punish, 52
• gravity of, 97
• ICFDP, 97
• ICPAPED
• • art. 4, 97
• • art. 5, 116
• • art. 6, 97
• • art. 7, 97
• • art. 9, 46-48, 49, 50
• • art. 11, 37, 48, 50
• • art. 10, 37
• • Canada not signatory, 46, 51, 116, 165
• • generally, 46, 48, 49, 116, 166
• • preamble, 116
• jurisdiction and, 46-48, 51
• kidnapping as, 118
• omission from War Crimes Act, apparent,165, 166, 325
• prohibition as jus cogens, 52

EX POST FACTO, see also RETROACTIVITY; RETROSPECTIVITY
• aiding and abetting, 290
• assistance, provision of, 290
• Charter protection and,
• • s. 11(g), 208, 331
• • generally,109, 207, 208, 326
• complicity after the fact, 291, 331
• constitutional protection, 109, 207, 208, 326
• criminalisation, prohibited, 109, 117, 203, 207, 208, 326, 332
• laws, rule against, 29, 30
• retroactivity, see RETROACTIVITY
• retrospectivity, see RETROSPECTIVITY
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EXTRADITION, 21, 26, 49-51, 59-61, 76-80, 81, 83, 87, 337, see also AUT
DEDERE AUT JUDICARE

FEDERAL PROSECUTION SERVICE DESKBOOK, 63, 64, 70, 71, 74, 85-87

FORCED DISAPPEARANCES, see ENFORCED DISAPPEARANCES

FORCIBLE TRANSFER OF POPULATIONS, 166-168, 325, 352, 353

GENEVA CONVENTIONS ACT, see also HISTORICAL BACKGROUND OF
CANADIAN WAR CRIMES LEGISLATION

• co-existence with War Crimes Act, 181-185
• criminalisation of war crimes, 172
• scope of Act, 176

GENOCIDE
• definition, 160-163
• generally, 159-160
• Rome Statute, impact of reliance on, 163-164

GENOCIDE CONVENTION
• extradition duty, 49, 51
• genocide, definition, 160-162, 276, 302-303, 306, 307
• obligations under, 159

GERMANY (FEDERAL REPUBLIC) v. RAUCA, 77, see also HISTORICAL
BACKGROUND OF CANADIAN WAR CRIMES LEGISLATION

GRAVE BREACHES
• ability to prosecute in Canada, 116, 175, 176, 325
• Additional Protocol I to Geneva Conventions, of
• • art. 75, 150
• • art. 85, 107
• • duty to extradite or prosecute, 50
• • generally, 172, 181
• • omissions from Rome Statute, 174-176, 180, 325, 329
• • war crimes as, 97, 116, 172, 181, 182, 325
• Belgian law respecting, 66
• Canada’s obligations respecting, 79, 81
• causing death, 182-185
• crimes against humanity as, 51
• customary nature of, 116
• duty to extradite or prosecute, 50-51, 182
• genocide as, 51, 97
• Geneva Conventions, of
• • duty to extradite or prosecute, 50, 79, 89
• • generally, 67, 79, 89, 181, 354
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• • sexual violence constituting, 355
• • war crimes as, 97, 172, 181, 354
• included in Geneva Conventions Act, 176, 182
• involving murder, 182-185
• not included in Rome Statute, 116, 174-176, 182, 325, 329
• sentencing considerations, 182-185
• sexual violence constituting, 355
• U.K. law respecting, 67
• war crimes as, 51, 97, 172, 174, 181-182, 325, 354

HISTORICAL BACKGROUND OF CANADIAN WAR CRIMES LEGISLATION
• attempts at prosecution
• • Canada (Secretary of State) v. Luitjens, 31
• • R. v. Finta, 27-30
• • R. v. Pawlowski, 30
• • R. v. Reistetter, 30-31
• Deschênes Commission of Inquiry, 23-26
• post-Cold War era, 32-33
• post-World War II to 1987
• • Canadian Charter of Rights and Freedoms, 22-23
• • Geneva Conventions Act, 20
• • Germany (Federal Republic) v. Rauca, 21
• • Inter-Allied Conference, 15-16
• • Low Report, 20
• • Nuremberg Agreement, 18
• • United Nations War Crimes Commission, 16-17
• • War Crimes Act of 1946, 18, 20

ICC STATUTE, see ROME STATUTE

INCITEMENT
• acts of, 301, 304
• actus reus, 304, 309, 310
• Belgian legislation re, 309
• counselling and, 292, 294, 299, 301-305, 310, 331-332
• Criminal Code, s. 318, 159, 160, 162, 307, 308, 332
• direct and public, 159-160, 292, 294, 296, 305, 308-310, 313, 332
• generally, 299, 311, 316
• Genocide Convention, in, 302
• inchoate offence, 159, 225, 294, 301-303, 310-311, 313, 331
• indirect or private, 310
• instigation and, 294, 296, 316, 332
• mens rea, 304, 310
• Rome Statute, Art. 25, 302, 313
• to genocide, 159-160, 292, 294, 296, 301-305, 308-311, 313, 322, 332
• U.K. legislation re, 309
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INTER-ALLIED CONFERENCE, see HISTORICAL BACKGROUND OF
CANADIAN WAR CRIMES LEGISLATION

INTERNATIONAL CRIMINAL COURT
• “coercion”, interpretation of, 139
• commission through another person, interpretation of, 246-250
• co-perpetration, interpretation of, 245, 280
• grounds for warrant of arrest, 73
• jurisdiction, 1, 5, 45, 52, 90, 93, 98, 179, 334-335
• mens rea, interpretation of, 128, 142, 147, 239
• sentencing, 130
• use of jurisprudence from, 101, 105-106, 111, 148, 164, 327

INTERNATIONAL LAW, IMPACT ON OFFENCES IN WAR CRIMES ACT
• criminalisation of international offences in domestic law, 95-102
• definition of crimes
• • conventional international law, 115-117
• • reliance on customary international law and Rome Statute, 102-107
• • • constitutional challenges, 107-110
• • • mens rea requirements of Art. 30 of Rome Statute, 110-115

JOINT CRIMINAL ENTERPRISE
• actus reus, 234-235
• compared to complicity in immigration jurisprudence, 288
• compared to s. 22(2) of the Criminal Code, 299-300
• controversial doctrine, 215
• distinguished from aiding and abetting, 237, 301, 330
• distinguished from s. 21(2) of theCriminal Code, 272-274, 277, 280, 330
• functional perpetration and, 380
• generally, 231, 233-242, 257, 273, 279, 281, 298, 299, 333
• JCE 1, 233, 235, 240-241, 272
• JCE 2, 233, 235-236, 241, 272, 330
• JCE 3, 234, 236, 241, 271-273, 277, 299, 330
• large, 273, 333
• mens rea, 235-236, 272, 277
• Rome Statute and, 237-238, 240, 330
• specific to international criminal law, 218
• subordinates’ participation in, 205

JURISDICTION
• deciding to exercise jurisdiction
• • Attorney General, role of, 61-70
• • criteria guiding decision, 70-86
• • generally, 60-61
• • judicial review of decision not to prosecute, 86-90
• temporal jurisdiction, 36-39
• traditional bases of jurisdiction, 39-40
• universal jurisdiction
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• • generally, 41-43, Appendix 2
• • obligation aut dedere aut judicare, 45-49, 51
• • obligations arising from treaty law and from customary international law, 49-53
• • requirement of presence of accused on Canadian territory, 53-60
• • Rome Statute, incentives of, 43-45

LOW REPORT, see HISTORICAL BACKGROUND OF CANADIAN WAR
CRIMES LEGISLATION

MENS REA
• intention
• • aiding and abetting, 259, 263-271, 294, 330
• • attempted murder, 195, 276
• • attempts generally, 208, 209, 317-318, 320
• • capacity to form, 281
• • common, 221, 238, 271-273, 276, 277, 299
• • co-perpetration and, 245
• • conspiracy, 208, 323
• • constitutional requirement, as, 195, 230, 278
• • counselling
• • • crimes against humanity, 314
• • • generally, 294, 296
• • • genocide, 304-306, 310-311
• • • murder, 293
• • • offence not committed, 293-294
• • • war crimes, 314
• • crimes against humanity, 112, 113, 135, 195, 269
• • distinction from other mental elements, 114, 264, 265, 275
• • extermination, 112
• • general intent, 281
• • generally, 114, 118, 209, 230, 277
• • genocide, 112, 113, 118, 162, 227, 268, 276, 277, 298
• • incitement to genocide, 304, 310-311
• • joint criminal enterprise, 277, 279, 299
• • murder, 127-129, 195, 274
• • persecution, 112
• • “purpose” and, 266
• • rape, 135, 137, 141
• • Rome Statute
• • • art. 6, 112, 113
• • • art. 7, 112, 113
• • • art. 8, 112, 113
• • • art. 25, 238, 239, 240, 266
• • • art. 30, 110-114, 141, 240, 265
• • sexual assault, 143, 145, 147
• • specific intent
• • • aiding and abetting, 262-264, 267-269, 28, 294
• • • attempted murder, 276
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• • • crimes of, generally, 267, 269, 272, 276-278, 298
• • • genocide,112, 118, 268-269, 276-277, 298
• • • incitement to genocide, 310
• • • instigation and, 300
• • • knowledge vs., 269
• • • to carry out unlawful purpose and assist, 277, 299
• • • to further criminal purpose of group, 238-239
• • war crimes, 112, 113, 195, 269
• knowledge
• • aiding and abetting, 259, 264-270, 330
• • commission through another, 248
• • common purpose, 275, 287-289
• • complicity, 287-289, see also aiding and abetting
• • co-perpetration, 244
• • counselling generally, 293
• • counselling superior to breach duty, 206-207
• • crimes against humanity, 113, 125, 127, 149, 170-171, 328, 352
• • Elements of Crimes, and, 326
• • generally, 125, 142, 193
• • genocide, 113, 127, 149, 162, 168
• • imputed, 142, 269, 330
• • instigation, 298
• • joint criminal enterprise, 236-240
• • level of, 244
• • murder, 127, 129
• • non-consent, of , 135, 137, 146
• • rape, 135, 137, 141-142, 146-149
• • Rome Statute
• • • art. 6, 113
• • • art. 7, 112, 113, 170
• • • art. 8, 113
• • • art. 30, 110, 129, 141-142, 170-171, 244, 265, 328
• • sexual assault, 146
• • sexual violence, 146-149
• • subjective, 127, 142, 149, 170, 268-270, 274-275, 326
• • war crimes, 113, 125, 127, 149, 169-172, 326, 354
• negligence
• • attempts, command liability for, 209, 319
• • breach of duty by superiors, 187, 189-191, 196, 209, 319
• • conscription or enlistment of children, 112, 178, 244, 326
• • constitutional concerns, 196, 275
• • co-perpetration, 178
• • Elements of Crimes, and,178, 244
• • generally, 112, 114, 137, 187, 196, 236, 275
• • joint criminal enterprise and, 236
• • “reason to be aware” and, 137
• • Rome Statute
• • • art. 30, 178, 244
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• objective, 127, 141, 236, 238, 242, 276, 278, 298, 326-327
• recklessness
• • accomplice, of, 331
• • advertent, 236
• • aiding and abetting, 263, 265-267
• • attempts, 317-319
• • breach of responsibility by superiors,191,230, 319
• • common purpose, 274-278
• • complicity by, 267, 331
• • conspiracy, 323
• • constitutional concerns, 230
• • co-perpetration, 244
• • counselling, 263, 294, 332
• • counselling genocide, 304-305, 332
• • crimes against humanity, 170-171
• • distinguished from intent, 263, 265
• • dolus eventualis, 236, 244
• • Elements of Crimes, and, 141, 148, 171
• • generally, 114, 128, 141, 149, 171, 244, 266, 328
• • genocide, 236
• • incitement to genocide, 304-305, 332
• • instigation, 281, 298-300, 331
• • joint criminal enterprise and, 236
• • level of, 236, 294, 328
• • murder and, 127-128, 265, 328
• • rape, 142, 146, 147
• • Rome Statute
• • • art. 25(3), 241, 266, 317, 318
• • • art. 30, 128, 141-142, 148, 241, 265, 318
• • sexual assault, 146
• • sexual violence, 142, 146, 147
• subjective
• • accomplice, of, 276-278
• • aiding and abetting, 264-265, 268-270
• • attempted murder, 195, 261, 274, 276
• • attempts generally, 318-319
• • breach of responsibility by superiors, 194-196
• • Charter requirement, 178, 194-195, 273-277, 326
• • commission of offence for criminal organization, 195
• • commission through another person, 246, 248
• • common purpose, 273-278
• • co-perpetration, 242-244, 251-252
• • crimes against humanity, 141-142, 170-171, 194, 195, 269, 273-276
• • Elements of Crimes and, 326
• • foresight, 236, 265, 273, 274, 276, 277, 299
• • generally, 28, 242, 264, 269, 274, 276, 277, 278, 326
• • genocide, 268, 269, 276
• • indirect co-perpetration, 251-252
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• • instigation, 298-300
• • joint criminal enterprise, 236, 239-240, 277
• • knowledge, 127, 142, 149, 170, 268-270, 274-275, 326
• • murder, 127, 195, 273
• • “on purpose”, 264
• • rape, 137, 141-142, 149
• • Rome Statute
• • • art. 25(3), 238-240, 246, 252
• • • art. 30, 141, 149, 265, 276, 318
• • sexual violence generally, 149
• • war crimes, 178, 194, 195, 269, 273-274, 276
• wilful blindness, 114, 137, 142, 146-149, 191, 196, 269, 275

MENS REA REQUIREMENT OF ROME STATUTE, see INTERNATIONAL
LAW, IMPACT ON OFFENCES IN WAR CRIMES ACT

MUGESERA c. CANADA (MINISTRE DE LA CITOYENNETÉ & DE
L’IMMIGRATION), see HISTORICAL BACKGROUND OF CANADIAN WAR
CRIMES LEGISLATION

• “complicity” and immigration law, 283-285, 289
• counselling, 293, 294, 304, 305, 308-313
• crimes against humanity, actus reus and mens rea, 168-169, 269, 274-275, 326, 328
• generally, 35
• international law, and, 101, 120, 125
• jurisdiction, exercise of, 79
• liability, 218
• murder, definition of, 126

MUNYANEZA
• aggressive stance, 15
• Akayesu
• • application of, 147
• • significance of, 147
• causation requirements, 126-127
• complicity, argument re, 222
• consent to prosecute, by DAG, 69-70
• dolus specialis, analysis of, 169
• Elements of Crimes and, 106
• flawed reasoning, 119-120
• generally, 9, 15, 45, 80, 101, 120, 132, 169, 326, 328
• included offences and, 156
• intentional killing, analysis of, 119-120
• international law, rationale for application of, 119-121
• international statutes, reference to, 101
• investigation of, 55, 73
• mens rea requirements, 127-128, 163, 170, 328
• murder, definition of, 119, 126
• nexus and, 180
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• offences prosecuted, 80, 119, 121, 173, 180
• premeditation, interpretation of, 131
• presence requirement and, 55
• principal, liability as, 282, 330
• rogatory commissions in, 73
• sentencing judgment, 15, 96, 131
• sexual violence
• • definition of, 147
• • mens rea, 149
• test case, as, 336
• universal jurisdiction, exercise of, 41, 336

MURDER
• impact of international law on definition, 126-129
• sentencing for murder, 129-131

NEXUS, 43, 154, 179-181, 192

NUREMBERG AGREEMENT, see HISTORICAL BACKGROUND OF
CANADIAN WAR CRIMES LEGISLATION

OFFENCES
• included offences, 155-157
• underlying offences, law applicable to
• • crimes of sexual nature, definition of
• • • Canadian law on sexual assault and sexual violence, 143-149
• • • elements of crimes in ad hoc tribunals jurisprudence, 133-138
• • • impact on definition, 132-133
• • • Rome Statute and Elements of Crimes, 138-142
• • generally, 118
• • international law, rationale for application of, 119-126
• • murder, definition of
• • • impact on definition, 126-129
• • • sentencing for murder, 129-131
• • torture, definition of, 149-155

OMISSION
• accessory after the fact. 206, 207
• accomplice liability for, 204-205
• aiding and abetting, 205, 258-259
• attempt, 209
• causation and, 193, 197-198, 228
• Charter, s. 11(g), in, 22, 38, 108, 204
• command responsibility and, 187-188, 193-194, 202, 205
• conspiracy, 206, 207-209
• counselling, 206, 207, 295-296
• crime against humanity, as element of, 165, 171, 194, 227-230, 329
• crime of, 201, 205, 327
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• Criminal Code
• • s. 7 (3.71), in, 41, 205-206
• • s. 21, in, 204
• • s. 215, in, 227
• culpable, 188, 204-205, 228, 231, 258
• ex post facto criminalisation, 203, 205, 207
• generally, 36, 41, 84, 109, 117, 142, 166, 227, 284, 285, 329
• genocide, as element of, 103-104, 161, 194, 227-230, 329
• inchoate offences and, 204-209
• increasing risk of commission, 202
• intentional killing, as element of, 119, 126, 228
• international criminal law, in, 228-229, 295
• murder, as element of, 119, 126, 127
• perpetration by, 194, 227-230
• principal, as, liability for, 194, 227-230, 329
• subordinates, of, 205
• superior liability for, 187-188, 193-194, 198, 201-204, 229-230 , 295
• torture, as element of, 151
• war crime, as element of, 172, 179, 180, 194, 227-230, 329

PARTICIPATION, MODES OF, 221-226

PERPETRATION, see COMMISSION

R. v. FINTA, see HISTORICAL BACKGROUND OF CANADIAN WAR CRIMES
LEGISLATION

• failure of prosecution, 73
• jurisdiction, temporal, 38-39
• subjective mens rea requirement, 274-275, 326

R. c. MUNYANEZA, see MUNYANEZA

R. v. PAWLOWSKI, see HISTORICAL BACKGROUND OF CANADIAN WAR
CRIMES LEGISLATION

R. v. REISTETTER, see HISTORICAL BACKGROUND OF CANADIAN WAR
CRIMES LEGISLATION

RETROACTIVITY, see also EX POST FACTO
• Charter protection against, 29, 30, 105
• • s. 7, 30
• • generally, 29, 105
• • s. 11(g), 30, 108
• constitutional issues re, 29-30, 105, 108
• conspiracy and, 333
• criminalisation, of
• • justified, 39, 105
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• • prohibited, 28
• distinguished from retrospectivity, 25
• generally, 29, 30, 193, 291, 313, 333
• gravity of crimes and, 39, 105
• jurisdiction, of, 38
• London Agreement, of, 29
• Norway’s war crimes legislation, and, 38
• principle of legality and, 291
• prosecutions, of, 29, 30, 291, 313, 333

RETROSPECTIVITY, see also EX POST FACTO
• Charter protection against
• • s. 11(g), 25, 38
• constitutional issues re, 25
• definition, 25
• distinguished from retroactivity, 25
• jurisdiction, of, 36, 38, 104, 198, 201
• prosecutions, of, 38, 201-204, 207

ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT
• accessory after the fact, 290-291
• aiding and abetting, 256-257, 263, 265-267
• art. 30, 128, 265, 276, 328, 331
• attempt, 260-261, 317-321, 332
• complicity in immigration and refugee protection matters, 287-288
• conspiracy, 321-322, 333
• counselling, 292-293, 302, 311, 331
• crimes against humanity, 165-171
• crimes of a sexual nature, 132-134, 137, 138-142
• criminalisation of international offences, 97-101
• customary international law, and, 102-116, 176-177, 182, 307, 325-327
• Elements of Crimes, and, 138-142
• genocide, 160, 163-164
• obligations under, 1-3, 33, 43-45, 90, 124
• ordering criminal offences, 315-316
• preamble, viii, 43
• principles of criminal liability, 213, 215-217, 226-231, 237-247, 250-252, 329
• responsibility of superiors, 186-187, 189-193, 196-199
• sentencing for murder, 130
• war crimes, 172-179

SENTENCING
• accessories after the fact, of, 291
• accomplices, of, 216, 241, 261
• aiders and abettors, of, 261, 317, 321
• attempts, of, 260-261, 277, 308, 332
• authority of accused as factor in, 317
• benefit of lesser punishment, right to
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• • Charter, s. 7, 184, 309
• • Charter, s. 11(i), 183-185, 309
• • ICCPR,art. 15(1), 183
• • Interpretation Act, s. 44(e), 183, 184
• breach of duty, for, 327
• commutation of sentence, 19
• complicity, for, 321
• consecutive sentences, 96
• counselling, for, 308, 317, 331
• Criminal Code, under
• • generally, 183, 305
• • s. 235, 182, 277
• • s. 318, 308
• • s. 463, 277, 291, 308
• • s. 464, 308
• • s. 745, 123, 124
• death sentence, 18, 185
• domestic offences, for, 95-96
• generally, 5, 43, 96, 135, 196, 241, 280, 330
• Geneva Conventions Act under, 182-185
• gravity of crime and, 95-96, 196, 260, 261, 280, 317
• group crimes, 280
• illicit associations and, 280
• inequality of sentence, challenge to, 184
• intentional killing, for, 123, 129-131, 182-185, 230, 308, 331, 350
• international offences, for, 95-96, 331, 343
• Interpretation Act provisions, 183, 184
• lenient, 182, 332
• life imprisonment
• • Criminal Code, under, 112-124,183, 291
• • generally, 31, 123
• • ‘intentional killing, for, 129, 230
• • murder, for, 96, 123-124, 130
• • parole eligibility and, 122, 123-124, 348
• • Rome Statute, under, 130, 260, 291
• • War Crimes Act, under
• • • generally, 96, 125, 230, 277
• • • s. 4, 122, 123, 182, 260, 277, 308, 340, 342, 350
• • • s. 5, 196, 342
• • • s. 6, 122, 123, 182, 260, 277, 308, 340, 342, 343, 350
• • • s. 7, 196, 345
• • • s. 15, 122, 130, 348-350
• mandatory life sentence, 96, 129, 130, 182, 183, 196, 230, 277, 308, 331, 340
• mandatory minimum sentence, 96, 124, 350
• maximum sentences, 96
• mode of participation and, 196, 216, 241, 261, 317, 327
• mens rea and, 196, 331
• Munyaneza, 15, 96, 130-131
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• murder, scheme regarding, 120, 129-131, 182-185
• “ordering”, for, 317
• parole eligibility, 96, 122-124, 130, 230, 348-350
• planning and deliberation, 131
• premeditation as factor in, 129, 131
• rape, for, 135
• sexual violence cases, in, 96, 135
• superior responsibility and, 129, 196
• War Crimes Act, under
• • attempt, 332
• • breach of duty, 327
• • counselling, 305, 308
• • generally, 96, 182, 332
• • Geneva Conventions Act, compared to, 182-185
• • intentional killing, for, 123, 129-131, 182-185, 230, 308, 331, 350
• • life imprisonment, see life imprisonment
• • parole eligibility, 122-124
• • superior liability, 129, 196

SUPERIORS, BREACH OF RESPONSIBILITY BY
• causation, 192-193
• generally, 185-187
• nature of superior responsibility, 187-189
• negligence as mens rea, 189-191
• sections 5 (acts committed within Canada) and 7 (acts committed outside Canada) of

the Act, 194-209

TORTURE
• definition in Convention against Torture, 150
• definition in Criminal Code, 151
• impact of international law on definition, 149-155

UNITED NATIONS WAR CRIMES COMMISSION, see HISTORICAL
BACKGROUND OF CANADIAN WAR CRIMES LEGISLATION

WAR CRIMES
• definition, 172-181
• generally, 172
• incoherence created by two war crimes legislations, 181-185

WAR CRIMES ACT of 1946, see HISTORICAL BACKGROUND OF CANADIAN
WAR CRIMES LEGISLATION




