
Table of Contents 

Preface ....................................................................................................iii 
About the Authors...................................................................................... v 
Table of Cases ....................................................................................... xxi 

CHAPTER ONE — Historical Background — The Common Law 
1. Introduction ........................................................................... 1 
2. Nature of a Power of Attorney ............................................... 1 
3. Elements of a Valid Power of Attorney................................... 9 

(a) Donor Formalities ..........................................................9 
(b) Document Formalities .................................................. 12 
(c) Attorney Formalities..................................................... 13 

4. Authority.............................................................................. 13 
(a) Investment Authority .................................................... 15 

5. Delegation ............................................................................ 16 
6. Role and Duties.................................................................... 17 

(a) Reasonable Care........................................................... 18 
(b) No Secret Profits .......................................................... 19 
(c) Conflicts of Interest ...................................................... 21 
(d) Duty to Account........................................................... 22 
(e) No Personal Benefit without Authorization................... 26 

7. Termination .......................................................................... 26 

CHAPTER TWO — Legislative Framework and Reform 
1. Introduction ......................................................................... 29 
2. Pre-1990 Powers of Attorney Act ........................................... 30 

(a) 1979 Enactment ............................................................ 30 
(b) 1983 Amendments......................................................... 32 
(c) 1986 Amendments......................................................... 32 

3. 1990 Powers of Attorney Act ................................................. 33 
(a) 1990 Consolidated Act .................................................. 33 
(b) 1992 Amendments......................................................... 35 

4. Mental Health Act ................................................................ 36 
5. Mental Incompetency Act ...................................................... 38 
6. Legislative Reform................................................................ 39 
7. Legislative Reform Package .................................................. 42 

ix 



(a) Substitute Decisions Act, 1992 ....................................... 43 
(b) Consent to Treatment Act, 1992..................................... 46 
(c) Advocacy Act, 1992 ....................................................... 47 
(d) Consent and Capacity Statute Law Amendment 

Act, 1992 ................................................................... 48 
8. Health Care Consent Act, 1996.............................................. 48 
9. Statutorily-Defined Representative Roles .............................. 49 

(a) Individual Guardians .................................................... 49 
(b) Public Guardian and Trustee ........................................ 50 

(i) Mandate ............................................................... 50 
(ii) Investigative Unit.................................................. 52 
(iii) Duties................................................................... 53 

(c) Litigation Guardians..................................................... 54 
(d) Section 3 Counsel ......................................................... 56 

10. Jurisdiction ........................................................................... 58 
11. Privacy ................................................................................. 59 

CHAPTER THREE — Continuing Powers of Attorney For Property 
1. Introduction ......................................................................... 63 
2. Grantor: Who Can Make a Continuing Power of Attorney?... 63 

(a) Age............................................................................... 63 
(b) Capacity ....................................................................... 64 

3. Attorney: Who Can Be Appointed a Substitute 
Decision-Maker? ............................................................... 66 

4. Execution.............................................................................. 67 
5. Effectiveness ......................................................................... 68 
6. Authority.............................................................................. 69 

(a) Quasi-Testamentary Acts .............................................. 75 
(i) Joint assets ........................................................... 76 
(ii) Dispositions of Property ....................................... 87 
(iii) Beneficiary Designation ........................................ 93 
(iv) Insurance Policies ................................................. 94 
(v) Death and Other Benefit Designations .................. 96 
(vi) Retirement Savings Plans ...................................... 97 
(vii) Tax Free Savings Accounts (TFSAs)................... 101 

(b) Family Law Act Election .............................................. 102 
(c) Gifts ........................................................................... 104 

7. Duties and Obligations ....................................................... 111 
(a) Standard of Care ........................................................ 113 

(i) Investments......................................................... 115 
(b) Statutory .................................................................... 121 

(i) Maintaining Accounts......................................... 122 

x Powers of Attorney and Capacity 



(ii) Making “Required Expenditures” ....................... 141 
(c) Rights of an Attorney................................................. 142 
(d) Litigation.................................................................... 142 
(e) Costs .......................................................................... 145 

8. Termination/Revocation ..................................................... 147 
9. Compensation..................................................................... 151 

CHAPTER FOUR — Powers of Attorney for Personal Care 
1. Introduction ....................................................................... 161 
2. Form .................................................................................. 167 
3. Grantor: Who Can Make a Power of Attorney for 

Personal Care? ................................................................ 168 
(a) Age............................................................................. 169 
(b) Capacity ..................................................................... 169 

(i) Presumption of Capacity..................................... 169 
(ii) Test for Capacity ................................................ 170 

4. Attorney: Who Can be Appointed a Substitute 
Decision-Maker? ............................................................. 172 

5. Execution............................................................................ 176 
6. Effectiveness ....................................................................... 177 
7. Authority............................................................................ 180 

(a) Brian’s Law ................................................................ 182 
(b) Charter Challenges ...................................................... 183 

8. Duties................................................................................. 195 
(a) Prior Capable Wishes and Best Interests ..................... 195 

(i) Specific and General Wishes ............................... 198 
(b) Special Issues .............................................................. 210 

(i) Emergencies ........................................................ 210 
(ii) Use of Force....................................................... 210 
(iii) Protection from Liability .................................... 213 
(iv) Court Directions ................................................. 213 

9. Termination/Revocation ..................................................... 213 
10. Compensation..................................................................... 216 

CHAPTER FIVE — Capacity 
1. Introduction ....................................................................... 229 
2. Legal Capacity in the Powers of Attorney Context.............. 232 

(a) Presumption of Capacity............................................. 232 
(b) Understand and Appreciate (in General)..................... 234 
(c) Property ..................................................................... 237 

(i) Capacity to Make a Power of Attorney for 
Property ............................................................. 237 

Table of Contents xi 



(ii) Capacity to Manage Property ............................. 239 
(d) Personal Care ............................................................. 240 

(i) Capacity to Make a Power of Attorney for 
Personal Care ..................................................... 240 

(ii) Capacity for Making Personal Care Decisions .... 240 
3. Capacity Assessments.......................................................... 244 

(a) Types of Assessments.................................................. 244 
(i) Statutory Assessments......................................... 244 
(ii) Privately Commissioned Assessments .................. 245 

(b) Court Orders .............................................................. 246 
(c) Capacity Assessors...................................................... 250 
(d) Capacity Assessment Process ...................................... 253 
(e) When to Request an Assessment................................. 256 
(f) Role of the Medical Profession ................................... 258 
(g) Role of the Legal Professional .................................... 261 
(h) Barriers to Communication/Tips and Traps for the 

Lawyer ....................................................................... 264 
(i) Reviewing an Assessment............................................ 265 

4. Property Decisions.............................................................. 266 
(a) Selected Court Decisions............................................. 266 
(b) Procedural Court Decisions ........................................ 271 
(c) Jurisdictional Court Decisions..................................... 276 
(d) Selected Cases from the Consent and Capacity Board... 280 
(e) Procedural Consent and Capacity Board Decisions ..... 284 
(f) Jurisdictional Consent and Capacity Board Decisions... 300 

5. Personal Care Decisions...................................................... 301 
(a) Selected Court Decisions............................................. 302 
(b) Procedural Court Decisions ........................................ 309 
(c) Jurisdictional Court Decisions..................................... 318 
(d) Selected Cases from the Consent and Capacity Board... 319 
(e) Procedural Decisions of the Consent and Capacity 

Board ......................................................................... 330 
(f) Jurisdictional Consent and Capacity Board Decisions... 350 

CHAPTER SIX — The Consent and Capacity Board 
1. The Consent and Capacity Board in Context ...................... 353 

(a) Introduction ............................................................... 353 
(b) Historical Context of the Board .................................. 353 
(c) Jurisdiction of the CCB .............................................. 355 

(i) Establishment of the CCB................................... 355 
(ii) Types of Hearings............................................... 355 
(iii) Rules and Procedure ........................................... 356 

xii Powers of Attorney and Capacity 



(iv) Jurisdictional Limits and the Charter .................. 356 
(d) The CCB in the Context of Other Tribunals ............... 358 

(i) Guardianship Proceedings under the Substitute 
Decisions Act, 1992 ............................................. 359 

(ii) Habeas Corpus Proceedings................................. 362 
(iii) Mental Disorder Provisions of the Criminal Code... 363 
(iv) Child Protection Proceedings .............................. 363 
(v) General Conclusions ........................................... 363 

2. Procedure Before the CCB .................................................. 364 
(a) The CCB’s Process...................................................... 364 

(i) Triggering Events................................................ 364 
(ii) Rights Advice ..................................................... 365 
(iii) Mandatory and Deemed Applications ................. 366 
(iv) Patient and Lawyer Access to Records and a 

Note on Confidentiality ...................................... 366 
(v) Scheduling of Hearings ....................................... 368 
(vi) Where Leave is Required .................................... 369 
(vii) Declining to Schedule Hearings........................... 369 
(viii) Pre-Hearing Conferences and Mediation ............. 369 
(ix) Motions .............................................................. 370 
(x) Notice of Hearing and of Specific Allegations ..... 370 
(xi) Adjournments ..................................................... 371 

(b) Conduct of Hearings................................................... 371 
(i) Composition of the CCB .................................... 371 
(ii) Parties ................................................................ 372 
(iii) Appointment of Counsel by Order of the CCB ... 372 
(iv) Role of Appointed Counsel................................. 373 
(v) Amicus or Friend of the CCB .............................. 374 
(vi) Compellability of Witnesses ................................ 375 
(vii) Exclusion of Witnesses and the Public ................ 375 
(viii) Degree of Formality ........................................... 377 
(ix) Preliminary Issues ............................................... 377 
(x) Taking of Evidence ............................................. 378 
(xi) The Leading of Evidence .................................... 378 
(xii) Pilot Project........................................................ 378 
(xiii) Submissions ........................................................ 379 

(c) Decisions of the CCB.................................................. 379 
(i) Burden and Standard of Proof............................ 379 
(ii) Timing of Decisions and Reasons ....................... 380 

3. Specific Applications to the CCB ........................................ 380 
(a) Involuntary Status ...................................................... 380 

(i) Initiation of Process ............................................ 380 

Table of Contents xiii 



(ii) Box A Criteria .................................................... 381 
(iii) Box B Criteria .................................................... 381 
(iv) The CCB’s Discretion ......................................... 382 
(v) Statutory Non-Compliance ................................. 383 
(vi) Practice Tips ....................................................... 383 

(b) Treatment Capacity .................................................... 384 
(i) Who May Apply, Deemed Applications and the 

Parties ................................................................ 384 
(ii) The Test ............................................................. 385 
(iii) Common Issues .................................................. 387 

(c) Capacity to Manage Property ..................................... 387 
(i) Mental Health Act .............................................. 388 
(ii) Substitute Decisions Act, 1992 ............................. 388 
(iii) Who May Apply to the CCB and the Parties ...... 389 
(iv) The Test for Capacity Under Section 6 of the 

Substitute Decisions Act, 1992 ............................. 390 
(v) Rights Advice ..................................................... 391 
(vi) Status as a Psychiatric Patient............................. 392 
(vii) Procedural Safeguards Under the Substitute 

Decisions Act, 1992 ............................................. 392 
(viii) The Unrepresented Party .................................... 393 
(ix) Consequences of Findings — Statutory 

Guardianship ...................................................... 394 
(d) Community Treatment Orders .................................... 394 

(i) Who May Apply and the Parties......................... 395 
(ii) The Test ............................................................. 395 

(e) Admission to Long-Term Care ................................... 398 
(f) Appointment of a Representative................................ 399 
(g) Determining Compliance of Substitute 

Decision-Makers ......................................................... 399 
(h) Departing from Capable Wishes ................................. 400 

4. Review of CCB Decisions ................................................... 401 
(a) Timing........................................................................ 401 
(b) Procedure ................................................................... 401 
(c) Relief Pending Appeal ................................................ 402 

(i) Continuing Involuntary Status ............................ 402 
(ii) Treatment Pending Appeal.................................. 403 

(d) Place of Hearing ......................................................... 403 
(e) Amicus Curiae and Court-Ordered Counsel ................. 404 
(f) Availability of the Charter .......................................... 404 
(g) Fresh Evidence on Appeal .......................................... 404 
(h) Mootness .................................................................... 405 

xiv Powers of Attorney and Capacity 



(i) Ineffective Assistance of Counsel ................................ 405 
(j) Standard of Review .................................................... 406 
(k) Costs .......................................................................... 406 

CHAPTER SEVEN — Power of Attorney from the Real Property 
Perspective 
1. Introduction ....................................................................... 407 
2. Use of a Power of Attorney in a Real Estate Transaction ... 410 

(a) Sale............................................................................. 410 
(b) Purchase ..................................................................... 411 
(c) Mortgage .................................................................... 412 

(i) As Borrower or Mortgagor ................................. 412 
(ii) As Mortgage Lender.......................................... 413 

(d) Discharge of Mortgage ............................................... 414 
(i) As Mortgagor ..................................................... 414 
(ii) As Mortgage Lender........................................... 414 

(e) Other Documents........................................................ 415 
3. Electronic Registration of Powers of Attorney .................... 415 

(a) Legal Requirements for Electronic Registration of a 
Power of Attorney ...................................................... 415 

(b) Registration of Revocation of a Power of Attorney .... 416 
(c) Registration of Documents Under Power of Attorney 

by an Individual and a Corporation............................ 417 
(d) Banks and Power of Attorney..................................... 419 
(e) Other Requirements .................................................... 419 

4. Electronic Registration Pursuant to a Power of Attorney 
under the Teranet System ................................................... 419 
(a) Where a Power of Attorney Is Not Used .................... 420 
(b) Where a Power of Attorney Is Used ........................... 421 
(c) Electronic Registration of Power of Attorney or 

Revocation of Power of Attorney ............................... 421 
(d) Electronic Statements for Revocation of Power of 

Attorney ..................................................................... 422 
(e) Statements for Registration of All Documents Executed 

Under Authority of a Power of Attorney .................... 422 
(f) For Documents Executed Under Authority of a Power 

of Attorney Granted by a Donor That Is an 
Individual ................................................................... 422 

(g) For Documents Executed Under Authority of a Power 
of Attorney Granted by a Corporation or Bank.......... 423 

5. Paper Registration of a Power of Attorney ......................... 424 
6. Whose Power of Attorney for Property Can Be Used? ........ 424 

Table of Contents xv 



(a) A Living Person.......................................................... 424 
(b) Estate Trustee of a Deceased Person ........................... 425 

7. Use of Foreign Power of Attorney in Ontario..................... 426 
8. Use of an Ontario Power of Attorney in Foreign 

Jurisdictions........................................................................ 427 
9. Fraudulent Power of Attorney and Documents Registered 

Using One .......................................................................... 427 
10. Title Insurance.................................................................... 428 
11. Summary ............................................................................ 434 

CHAPTER EIGHT — Powers of Attorney in Corporate Matters 
1. Overview............................................................................. 435 
2. Powers of Attorney and Capacity — A Commercial 

Perspective ...................................................................... 437 
3. Fraud and Powers of Attorney in the Corporate Context.... 442 
4. Powers of Attorney Coupled with an Interest...................... 445 
5. Powers of Attorney Clauses in Corporate Contexts............. 449 

(a) Managing a Corporation ............................................ 449 
(i) Limitations on the Powers to Manage................. 450 
(ii) Management of Foreign Business Affairs ............ 452 
(iii) Acting as a Director ........................................... 454 

(b) Fulfilling Shareholders’ Obligations ............................ 454 
(c) Voting ........................................................................ 455 

(i) Powers of Attorney and Proxies.......................... 456 
(ii) Powers of Attorney and Voting Trusts................ 456 

6. Takeover Bids and “Drag-Along” Provisions ...................... 457 
7. Managing a Limited Partnership......................................... 459 
8. Powers of Attorney in the Financing Context ..................... 460 

CHAPTER NINE — Statutory Guardianship and Guardians of Property 
1. Introduction ....................................................................... 463 
2. Court-Appointed Guardians ............................................... 464 

(a) Property ..................................................................... 466 
(i) Appointment....................................................... 466 
(ii) Duties................................................................. 468 
(iii) Termination ........................................................ 469 

(b) Person ........................................................................ 470 
(i) Appointment....................................................... 472 
(ii) Duties................................................................. 474 
(iii) Termination ........................................................ 477 

3. Statutory Guardianship of Property .................................... 487 
(a) Role of Public Guardian and Trustee.......................... 487 

xvi Powers of Attorney and Capacity 



(b) Appointment of Guardian: A Two-Step Process ......... 490 
(i) First Step: Appointment of the Public Guardian 

and Trustee......................................................... 490 
(ii) Second Step: Appointment of a Replacement...... 494 

(c) Duties......................................................................... 497 
(d) Termination ................................................................ 498 

4. Procedure in Court Applications for Guardianships ............ 504 
(a) Appointment............................................................... 504 
(b) Summary Procedures — Appointment or Termination... 508 
(c) Management Plans...................................................... 509 
(d) The Court Order......................................................... 511 
(e) Costs .......................................................................... 513 

5. Minors — Property............................................................. 518 
(a) Procedure and Parameters........................................... 520 
(b) Duties......................................................................... 521 

6. Minors — Personal Care .................................................... 522 

CHAPTER TEN — Administration, Planning and Litigation 
1. Introduction ....................................................................... 529 
2. Uses and Abuses................................................................. 529 
3. Practical safeguards ............................................................ 530 

(a) Knowing the Client..................................................... 531 
(b) Assessing Capacity...................................................... 534 
(c) Discussing the Issues................................................... 539 

(i) Continuing Power of Attorney for Property........ 539 
(ii) Power of Attorney for Personal Care .................. 541 

(d) Avoiding Fraud .......................................................... 544 
4. Drafting Safeguards ............................................................ 550 

(a) Declaration of Intent .................................................. 551 
(b) Effectiveness ............................................................... 551 
(c) Revocation ................................................................. 552 
(d) Appointment of a Substitute Decision-Maker ............. 552 
(e) Directions ................................................................... 556 
(f) Delegation .................................................................. 565 
(g) Compensation............................................................. 565 
(h) Indemnification........................................................... 566 
(i) Execution.................................................................... 567 
(j) Safekeeping................................................................. 569 

5. Release, Implementation and Use ....................................... 570 
6. Resignations, Revocation and Removal .............................. 573 
7. Procedure, Evidence and Documentation ............................ 574 
8. Alternatives to a Power of Attorney.................................... 576 

Table of Contents xvii 



9. Parties and Their Roles....................................................... 577 
(a) Grantor ...................................................................... 577 
(b) Attorney for Property or Personal Care ...................... 578 
(c) Non-Resident Attorney............................................... 578 
(d) Litigation Guardians................................................... 579 
(e) Public Guardian and Trustee ...................................... 579 
(f) Section 3 Counsel ....................................................... 580 

APPENDICES 
A. Powers of Attorney Act ......................................................... 583 
B. Capacity Assessment Factors and Guidelines ...................... 589 
C. Application — Court-Appointed Guardian of Property ...... 592 
D. Application — Court-Appointed Guardian of the Person ... 596 
E. Application — Court-Appointed Guardian of Property and 

of the Person ...................................................................... 600 
F. Affidavit in Support of Application — Court-Appointed 

Guardian of Property and of the Person ............................. 606 
G. Management Plan ............................................................... 610 
H. Guardianship Plan .............................................................. 615 
I. Judgment — Court-Appointed Guardian of Property and 

of the Person ...................................................................... 618 
J. Reporting Letter to Client — Appointment of Guardian of 

Property and Personal Care ................................................ 621 
K. Application — Attorney Passing Accounts.......................... 623 
L. Continuing Power of Attorney for Property Clauses ........... 626 
M. Power of Attorney for Personal Care Clauses ..................... 637 
N. Affidavit as to Legal Age and Capacity .............................. 643 
O. Affidavit of Subscribing Witness ......................................... 645 
P. Memorandum Regarding Order of Release of Powers 

of Attorney......................................................................... 646 
Q. Direction Regarding Power of Attorney Escrow 

Instructions......................................................................... 647 
R. Notice of Motion for Directions ......................................... 649 
S. Affidavit in Support of a Motion for Directions ................. 651 
T. Order for Directions ........................................................... 653 
U. Consent and Statement for Capacity Assessment ................ 654 
V. Letter of Directions Regarding Capacity Assessment........... 656 
W. Statements of Assessment and Report................................. 657 

(1) Form A: Statement of Assessor — Determination of 
Capacity/Incapacity or Certificate of Incapacity — 
Property ............................................................................. 657 

xviii Powers of Attorney and Capacity 



(2) Form B: Statement of Assessor — Determination of 
Capacity/Incapacity — Personal Care ................................. 661 
(3) Form C: Assessment Report ....................................... 664 
(4) Form D: Statement of Assessor — Regarding Capacity 
to Grant a Power of Attorney for Personal Care with 
Special Provisions ............................................................... 667 
(5) Form E: Statement of Assessor — Regarding Capacity 
to Revoke a Power of Attorney for Personal Care with 
Special Provisions ............................................................... 669 

X. Consent and Capacity Board Rules of Practice ................... 671 
Y. Consent and Capacity Board Policy Guidelines................... 685 

(1) Policy Guideline 1 — Right to Apply When Certificate 
of Involuntary Status or Renewal is Renewed Before the 
Board Renders a Decision................................................... 685 
(2) Policy Guideline 2 — Ordering Counsel Where the 
Subject of an Application Does Not Have Legal 
Representation.................................................................... 688 
(3) Policy Guideline 3 — Disclosure of An Applicant’s 
Personal Information For Hearings Under The Mandatory 
Blood Testing Act................................................................ 691 
(4) Policy Guideline 4 — Policy for Handling Documents 
Sent to the CCB by Parties/Counsel in Advance of a 
Hearing .............................................................................. 694 

Z. Real Estate Documents....................................................... 695 
(1) Document General to Register a Power of Attorney in 
the Land Title System ......................................................... 695 
(2) Power of Attorney for General Purposes in the e-reg2 

System and the Attorney’s Acknowledgment and Direction 
to Register It ...................................................................... 697 
(3) Transfer Signed by the Vendor by General Power of 
Attorney in the e-reg2 System ............................................. 699 

Index .................................................................................................... 701 

Table of Contents xix 




	Table of Contents



