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Canadian Legal System
administrative tribunals, 26, 27, 35-39

privative clause, 37
Civil Code of Quebec, 3, 24-25, 44, 178, 286
common law, 22-25, 44, 112, 160
Constitution Act, 1867, 4-11

distribution of legislative Powers Between Parliament and Provinces, 7-9
executive power, 4
union, 4

Constitution Act, 1982 (including the Canadian Charter of Rights of Freedoms), 11-19
Charter, entrenchment within the Constitution, 14-15
democratic rights (ss. 3-5), 11-12
enforcement of Charter-recognized rights, 16-19
equality rights (s. 15), 13
fundamental freedoms (s. 2), 11
legal rights (ss. 7-14), 12-13
mobility rights (s. 6), 12
notwithstanding clause (s. 33), 16
offi cial languages (s. 16), 14

factum, 28, 61
French and Indian War, 1-3
health care, 10-11
inherent jurisdiction, courts of, 26-27
inferior court, 27, 29
judicial activism, 32
judicial system, 26-35
Federal Court system, 30-31

Tax Court of Canada, 31-32
provincial court system, 26-30

courts of appeal, 27-28
provincial courts, 29-30
superior courts, 26-27

Supreme Court of Canada, 32-35
leave to appeal, 33-34

legislative power, 4-7
legislation, 20-22
minority governments, 5
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municipal bylaws, 22
notice of appeal, 28
Plains of Abraham, 1-3
puisne judges, 32
reference, judicial, 33-35
regulations, 21-22
small claims, 29-30, 47
sources of law, 3-25
Supreme Court Act, 32-33, 35, 60
ultra vires, 9, 33

Child Pornography
Criminal Code provisions, 432-434
‘legitimate purpose’ defence, 444
‘undue risk’ of, 445

Civil Procedure
accused, 45
affi davit of documents / records, 56
appeal, 59-61

appeal to Court of Appeal, 59-60
appeal to Supreme Court of Canada, 60-61

burden of proof, 45, 47
cause of action, 24, 45-46
civil law versus criminal law, 43-47
cross-examination, 58
Crown prosecutor, 46
default judgment, 53
defendant, 47-48
demand letter, 50
discovery of parties, 56-57
document discovery, 56
examination for discoveries, 56
examination in chief, 58
exemplary damages, 51
expert witnesses, 58
formal judgment, 60-61
garnishee summons, 62-63
general damages, 51
impeachment, 57
judgments, enforcement of, 61-63
judgment registry, 62
lawyers, 48
leave to appeal, 60
legal advice privilege, 56
limitation periods, 48-49, 60
liquidated damages, 53, 237
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litigation privilege, 56
litigation representative, 48-56
notice of ceasing to act, 48
notice of intention to sue, 50-51
overview of civil procedure, 47-49
parties, 47-48
personal property registry, 62
personal service, 55-56
plaintiff, 45-48
pleadings, 51-56

amendments to, 54-55
counterclaim, 54
close of pleadings, 54-55
fi ling, 51-54
reply to statement of defence, 53
reply to statement of defence to counterclaim, 54
reply to third party statement of defence, 54
service, 53-56
statement of claim, 51
statement of defence, 43
statement of defence to counterclaim, 54
statement of defence to third party claim, 54
third party claim, 53

pre-trial conference, 57
punitive damages, 51
question of fact, 45
question of law, 45
question of mixed fact and law, 45
questionings, 56
request for particulars, 54
reserved judgment, 59
small claims court, 47
special damages, 51
stages to a civil lawsuit, 50-63
standard of proof, 45-47
subject-matter (of civil and criminal proceedings), 45
super priority, of Canada Revenue Agency 62
torts, 43-44
trial, 57-59

closing arguments, 59
defendants present their case, 59
plaintiffs’ opening statements, 57-58
judgment, 59
plaintiffs present their case, 58
third party defendants present their case, 59

undertakings, 57
unliquidated damages, 53
writ of execution, 62
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Confi dentiality
confi dential informants, 358-359
defi ned, 357
new media and confi dentiality, 363-364
privilege versus confi dentiality, 359-362
remedies for breach, 364-366

breach of confi dence, 365-366
breach of contract, 364-365
snitches, 358

Contempt
modes of committing, 408-413

ex facie curiae, 409-413
in facie curiae, 408-409

origins, 405-408
penalty for, 419-424
publication contempt, 413-417

breach of publication ban, 413-417
sub judice contempt, 415-417

purging, 419
rationale for, 404-405

Contracts
advertisement, 211-212
boilerplate, 229
burden of proof, 208
certainty of terms, 214
consensus ad idem, 207-209
counter-offer, 213
damages, 169-170, 172, 201, 208, 214, 217, 225-227, 230, 235-239
essential elements of a contract, 206-221

capacity, 219-221
consensus, 207-210
consideration, 215-217
legality, 217-219
offer and acceptance, 210-215

form of contract, 221-229
conditions, 224-225
consideration, 223-224
date, 222
general provisions, 227-229

complete agreement, 228
independent legal advice, 228
law of the contract, 228
modifi cation of contract, 229
no assignment, 228
notice provisions, 227
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severability, 219, 227
transferability, 228

identifi cation of the parties, 222-223
indemnity clauses, 226-227
inquiry, 212
lapse, 212
recitals, 223
signatures, 229
warranties, 225-226

fraudulent misrepresentation, 230-231
fundamental breach, 235-236
future consideration, 215-216
gratuitous promise, 216
liquidated damages, 53, 237
mitigation, 170, 237
non est factum, 209
postal acceptance rule, 214
privity of contract, 221
reasonable person test, 207, 236
recitals, 223
remedies for breach of contract, 236-239

damages, 236-237
specifi c performance, 238-239

repudiation, 235-238
revocation, 213-214
severability, 219, 227
standard of proof, 208
term of contract, 217, 222
termination of a contract, 226, 229-236

breach, 235-236
frustration, 233-234
rescission, 229-233

fraud, mistake or material misrepresentation, 230-233
mutual agreement, 230

Copyright
assignments and licenses, 251-254

assignments, 252
licenses, 252-253

civil remedies for breach, 266-270
accounts, 267
damages, 267
delivery up, 267
exemplary damages, 267-268
injunction, 267
jurisdiction of courts, 268-269
limitation period for commencing civil suits, 269-270
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presumptions in civil suits, 269
punitive damages, 267, 297-298
statutory damages, 242, 267-268

collective works, 243, 251
compilation, 243-246, 250-251
Copyright Act, 241-246
criminal prosecutions for copyright infringement, 271-272
defi nition, 241
exceptions to infringement, 262-266

backup copies, 264
educational institutions, 264-265
fair dealing, 262-263
incidental use, 266
non-commercial user-generated content, 263
reproduction for private purposes, 264

ideas, no copyright in, 247-250, 270
infringement of copyright, 261-262
James Bond, 253-254
moral rights, 254-255
ownership of, 250-251
public domain, 257-258
reciprocity, 272-274

Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), 273
Berne Convention for the Protection of Literary and Artistic Works, 272-273
North America Free Trade Agreement (NAFTA), 273-274
Paris Convention for the Protection of Industrial Property, 273
Rome Convention, 274
Universal Copyright Convention (UCC), 274

registration, 258-261
secondary infringement, 262
Return of the Jedi, 247-248
subsistence of copyright, conditions for, 249
technological protection measure (TPM), 242, 264, 271
term of copyright, 255-258

anonymous and pseudonymous works, 255-257
crown copyright, 258
expiry of term, 258
joint authorship, 257
posthumous works, 257
work made in course of employment, 257

video “mash-ups”, 242, 263
works protected, 243-246

artistic works, 246
dramatic works, 245-246
literary works, 243-245
musical works, 246

Wyatt Earp, 250



INDEX 585

Criminal Procedure
absolute discharge, 90
absolute jurisdiction offences, 78
adverse witness, 85
appeal, 91-92

indictable offence appeals, 92
summary conviction appeals, 91-92

appearance notice, 75-76
arraignment, 76, 81
bail, 76-78
classifi cations of criminal offences, 65-71

dual procedure offences, 69-71
indictable offences, 26, 67-68
summary conviction offences, 66-67

conditional discharge, 90
conditional sentence, 90-91
count, 74
courtroom, 80-82
Criminal Code of Canada, 16, 17, 20, 24, 26, 29, 32, 34, 44, 45, 65-71, 73-83, 86-92, 

217, 271, 336-337, 351, 370-373, 391-392, 397, 405, 408, 414, 431-440, 446-448, 
461-465

exclusive jurisdiction offences, 25
forfeiture hearing, 78
hung jury, 87
impeachment, 85
indictment, 74, 76, 80, 85, 88
information, 74-76, 91
judicial interim release, 76-78
leading questions, 84-85
preferred indictment, 80
probation order, 29, 69, 78, 89-90
promise to appear, 75-76
recognizance, 75-78
sentencing, 88-91

conditional sentence, 90-91
discharge, 90
jail, 89
sentencing principles, 88
suspended sentence, 89-90
sequestering of jury, 87

‘show cause’ hearing, 76-77
stages to a criminal prosecution, 73-90

arrest and charge (and possible release), 73
arrest with warrant, 74
arrest without warrant, 74
bail hearing, 76-78
compelling attendance of accused without arrest, 75
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election (indictable offences), 78
fi rst appearance, 75-76
investigation, 73
laying of information, 74
preliminary inquiry (indictable offences), 79-80

summons, 75
surety, 77-78
trial, 80-87

accused cross-examines Crown’s witnesses, 85-86
accused’s opening address, 86
accused presents its case, 86
Crown’s opening address, 83
Crown presents its case, 83-85
judge’s summary and charge to the jury, 87
jury’s verdict, 87-88
parties’ closing address to jury, 87

warrant, 73-75

Defamation
apology and retraction, 299-300
business, profession or occupation, 288-289
creditworthiness, 289
crime, 287
damages, 297-300

aggravation, 298-299
mitigation, 299-300
principles, 297-298

defamation statutes, 286
defamatory libel, 336-338
defamatory transaction, parties to, 284-285
defences, 301-318

absolute privilege, 303-307
consent, 302-303
fair comment, 310-314
qualifi ed privilege, common law defence, 307-308
qualifi ed privilege, statutory defence, 308-310
responsible communication, 314-317
truth, 301-302

disease, 287-288
dishonesty, corrupt and lack of moral character, 286-287
effect of Charter, 279-281
elements of, 281-284
‘famous people’, 334-336
forum non conveniens, 331-336
history of, 278-279
internet defamation, 321-331

anonymity on the internet, 324-325
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expansive and instantaneous nature of internet, 323-324
hyperlinks, 327-328
instantaneous rejoinder, 328-329
limitation period, 325-326
over-publication, 326-327
‘participatory journalism’, 330
rule of law applies to internet, 321-323

legal test for, 291-296
libel and slander distinguished, 285
limits of free speech, 277-278
malice, 318-320
name-calling, insults and invective, 289-290
‘public interest’ defi ned, 315-316
‘right-thinking members of society’, 283-284

Employment Relationship
bad faith, 167
constructive dismissal, 161, 169, 381
contract for services, 160
contract of service, 161-169

express contractual terms, 161-162
benefi ts, 161-162
hours of work, 161
job duties, 161
probationary period, 162
remuneration, 161
vacation entitlement, 161

implied contractual terms, 162-168
duty to act honestly, 163
duty to avoid absenteeism, lateness, 163
duty to follow employer’s orders, 163
duty to give reasonable notice of resignation, 163
duty to provide reasonable notice of termination, 164
duty to serve honestly and faithfully, 162-163
duty to treat employees with good faith, 164
just cause, employer’s right to terminate for, 165-167
reasonable notice of termination, 164-165

statutory terms, 168-173
Canada Pension Plan, 171
Employment Insurance, 172
income tax, 171

employee’s rights and obligations upon dismissal, 169-170
mitigation, duty, 170, 237
principal, 160, 175-177
vicarious liability, 172-173
wrongful dismissal, 167-168

distinguishing between employee and freelance, 175-179
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control, 176-177
integration, 177
means of production, ownership of, 177-179
opportunity for profi t / risk of loss, 177

Ethics, see Professional Responsibility

Freelance Writing
agency agreement, 191-192
annual returns, 183
articles of incorporation, 183
directors, 182-183
forms of freelance business ownership, 181-186

corporation, 182-184
general partnership, 184-185
sole proprietorship, 181-182

freelance writers, generally, 181
indemnity, 200-202
kill fee, 190
list price, 199
gross receipts, 199
negotiating a copyright licence, 186-189

all rights, 187
anthology rights, 189
archival rights, 189
electronic rights, 189
fi rst North American serial rights, 188
fi rst rights, 188
fi rst serial rights, 188
one-time rights, 188
second serial rights, 188

net receipts, 199
publishing agreements, 197-203

delivery of manuscript, 199-200
editorial rights, 200
grant of rights to publisher, 197-198
identifi cation of the written work, 197
publication deadline, 200
right of reversion, 202-203
royalty, 198-199
warranties and indemnities, 200-202

partnership agreement, 184-185
publication agreement, obtaining 190-196

literary agents, 191-194
query letters, 192-194

book proposals, 194-196
rejection fee, 190
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shareholders, 182-183
warranty, 200-202
work-for-hire, 189-190
writing contests, 197

Hatred
basics of, 455-458
Criminal Code provisions, 462-467
defi nition of, 458-461
‘hallmarks of hatred’, 460

incivility distinguished, 456-457
on the internet, 474-476

under a human rights code, 468-474

Information
access of information legislation, 353-355
daily docket, 349
oral information, 355-357
public information, 347-352

annual reports, 352
bankruptcy records, 351
business licenses, 350-351
corporate records, 351-352
court records, 347-348
credit reports, 352
driving records, 351
land titles or land registry records, 349
personal property records, 349-350
property tax records, 350
vital statistics, 350

secondary information, 341-347
accuracy of information, 344
currency of information, 344
fact versus opinion, 346-347
objectivity and impartiality, 345-346
purpose of information, 345
reliability of author, 342-343

testimonial factors, 355-3 57

Legal Cases
case briefs, 136-138
content structure of, 134-136
physical structure of, 128-133
questions of fact, 136
questions of law, 137
questions of mixed fact and law, 136-137
style of cause, 129, 133
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Legal Research
case briefs, 137-153
cases, 114
citation, 123-129

of cases, 125-127
of secondary sources, 125
of statutes, 124-125
pinpoints, 127

defi ning legal issue for purposes of, 111-112
internet resources, 114-115
law libraries, 115-116
obiter dictum, 136
public policy (or social utility), 151-152
ratio decidendi, 135
rudiments of , 111-123
secondary sources, 113
statutes, 113
style of cause, 126-127
WestLaw, 113

Legal Topics
legal case, 104-106
legal concept, 106-109
legal personality, 102-103

Libel, see Defamation

Obscenity
artistic merit (or internal necessity), 430, 435, 438
Criminal Code provisions, 431-434
Dracula Sucks, 435-436
defi nition of, 435-438
Lady Chatterley’s Lover, 427-430

Pornography, see Obscenity and Child Pornography

Privacy
criminal law, 370-374

assault by trespass, 373-374
criminal intimidation, 372
criminal stalking, 372
criminal voyeurism, 372-373
harassing telephone calls, 371-372
interception of private communications, 370
trespass by night, 373

invasion of privacy, tort of, 374-376
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misappropriation of personality, 376-378
personal information, 386-387

accessing, 387
defi nition of, 386

privacy legislation, 384-386
principles of, 385-386

‘reasonable expectation of privacy’, 378-383

Professional Responsibility
case studies, 491-537

art justifying betrayal, 510-514
criminal notoriety, 527-531
discriminatory stereotypes, 499-500
duty to readers, 534-536
‘fomenting violence’, 497-499
historical integrity, 516-520
Holocaust, 521-523
integrity of literature, 524-527
limits to violence, 514-516
‘lowest common denominator’, 501-504
‘making it up’, 507-510
minimizing harm to known persons, 494-496
minimizing social harm, 491-494
Osama Bin Laden, 531-534
slavery, 522-523
social media, ethical standards in, 504-506

ethical framework for writers, 491, 537-539
ethics generally, 481-484

at school, 484
at work, 484
defi nition of, 481-482
in everyday life, 482
in the news, 482-483

journalists, ethics of, 485-488
new media, ethics of, 487-488

non-journalistic writing, ethics of, 489-491
regulation of professions, occupations and industry, 485

Publication Bans
audio and video in the courtroom, 400-401
Dagenais/Mentuck test, 393-397
in civil matters, 397-399
relevance of, 389-390
tweeting in the courtroom, 401-403
when arising by statute, 391-392

Slander, see Defamation






