
Table of Contents 

Preface.......................................................................................................iii 
Dedications.................................................................................................v 
Acknowledgments .....................................................................................vii 
Table of Contents ......................................................................................ix 
Table of Cases ........................................................................................ xvii 

PART I SUBSTANCE 

A-Ethics and Professionalism in Advocacy: Resolute Advocacy and Civility— 
The Honourable Robert J. Sharpe 

1. Introduction ................................................................................3 
2. The Ethics of Advocacy...............................................................3 
3. The Duty of Resolute Advocacy ..................................................4 
4. The Morality of Resolute Advocacy ............................................5 
5. The Duty of Candour, Fairness, Courtesy, and Respect...............6 
6. Civility and the Rules of Professional Conduct ............................7 
7. The Advocates’ Society’s Principles of Civility for Advocates ...... 10 
8. Civility and Effective Advocacy ................................................. 13 
9. Conclusion ................................................................................ 16 

B-Best Evidence Rule—Gary H. Luftspring and Sam R. Sasso 
1. Key Points................................................................................. 17 
2. Tips ........................................................................................... 19 

C-The Rule in Brown v. Dunn—Gary H. Luftspring and Sam R. Sasso 
1. Key Points................................................................................. 21 
2. Tips ........................................................................................... 23 
3. Brown v. Dunn Protocol ............................................................. 24 

D-Hearsay—Jacqueline L. King, Paul Di Clemente and Joel Berkovitz 
1. Key Points................................................................................. 27 
2. Context ..................................................................................... 29 

(a) Introduction ........................................................................ 29 
(b) What is hearsay?.................................................................. 29 
(c) Understanding the rationale for the rule .............................. 30 
(d) The danger with hearsay...................................................... 30 
(e) Types of statements that constitute hearsay ......................... 32 
(f) The purpose of the evidence is important............................. 32 
(g) When / why would a statement not be offered for its truth?. 33 



(h) Prior out of court statements of a witness available to testify.. 
............................................................................................ 35 

(i) Exceptions to the hearsay rule ............................................. 36 
(i) Business records............................................................... 37 
(ii) Declaration against interest and dying declarations .......... 37 
(iii) Res Gestae ....................................................................... 37 

(j) Principled approach — necessity and reliability.................... 38 
(k) Necessity ............................................................................. 39 
(l) Reliability ............................................................................ 40 
(m) Object when needed ............................................................. 43 

3. Tips ........................................................................................... 44 
4. Examples of Hearsay Evidence .................................................. 45 
Video: Objection — Hearsay, Hall on behalf of the defendant, Colleen 

E-Impeachment: Impeaching a Witness’s Credibility through Prior Inconsistent 
Statements—Jacqueline L. King and Joel Berkovitz 

1. Key Points................................................................................. 55 
2. Context ..................................................................................... 56 

(a) Introduction ........................................................................ 56 
(b) Credibilty ............................................................................ 56 

(i) The importance of cross-examination............................... 57 
(ii) Prior inconsistent statements............................................ 58 

(c) The goals of impeachment ................................................... 60 
(d) The process for impeaching witness’s credibility ................... 61 

(i) Statutory authority .......................................................... 61 
(ii) Relevance and the collateral fact rule............................... 63 
(iii) Admitting a prior inconsistent statement for its truth....... 64 
(iv) Entering the prior inconsistent statement as an exhibit..... 67 
(v) Use of discovery transcripts ............................................. 67 

(e) Suggested techniques............................................................ 69 
3. Tips ........................................................................................... 73 
Video: Impeachment — The plaintiff, Bill, by Colleen’s defence counsel, 
Hall 

PART II TECHNIQUE 

F-Controlling Theme: The Crafting of a Controlling Theme and the Importance 
of Storytelling— The Honourable Todd L. Archibald and J. Manuel Mendelzon 

1. Key Points................................................................................. 77 
2. Tips ........................................................................................... 78 
3. Context ..................................................................................... 79 

(a) Introduction ........................................................................ 79 

The Trial Book / x 



(b) What makes a persuasive and compelling story.................... 81 
(i) Narrative ......................................................................... 81 
(ii) Storytelling ...................................................................... 82 
(iii) Screenwriting ................................................................... 83 
(iv) The four p’s..................................................................... 84 

(A) The protagonist ........................................................ 84 
(B) The dramatic problem .............................................. 86 
(C) The plot.................................................................... 87 
(D) The premise .............................................................. 88 

(v) Know the audience .......................................................... 89 
(c) How to tell a good story...................................................... 91 

(i) The simplicity principle.................................................... 92 
(A) Weaknesses and omissions ........................................ 93 
(B) The persuasive burden .............................................. 94 
(C) Brevity...................................................................... 95 

(ii) The clarity principle......................................................... 95 
(A) Point first advocacy .................................................. 96 
(B) The power of emotion .............................................. 97 

(iii) Credibility ....................................................................... 99 
(A) Preparation and conviction ....................................... 99 
(B) Honesty .................................................................... 99 

(d) Conclusion ........................................................................ 100 

G-Opening Statements— The Honourable Todd L. Archibald and Joshua Tang 
1. Key Points............................................................................... 103 
2. Tips ......................................................................................... 104 
3. Context ................................................................................... 105 

(a) Introduction ...................................................................... 105 
(b) The persuasive value of opening statements ....................... 106 
(c) Three advocacy techniques................................................. 108 

(i) Strategic use of facts ...................................................... 108 
(A) Juxtaposition of contradictory facts ........................ 108 
(B) Synthesization of good and bad facts...................... 110 

(ii) Introduce the characters ................................................ 113 
(A) The human element ................................................ 113 
(B) Counsel as narrator ................................................ 118 
(C) Warning: avoid the use of ‘‘inflammatory remarks.. 119 

(iii) Theory and controlling theme ........................................ 123 
(A) Organize and persuade............................................ 123 
(B) Warning: do not choose an irrelevant or improper 

controlling theme.................................................... 125 
(d) The organization of an opening statement ......................... 128 

xi / Table of Contents 



(e) Consequences .................................................................... 131 
(f) Conclusion ........................................................................ 134 

Video: Opening — Luftspring on behalf of the plaintiff, Bill 
Video: Opening and counsel introduction — Luftspring, on behalf of the 
plaintiff, Bill 
Video: Opening — Hall, on behalf of the defendant, Colleen 
Video: Opening — King, on behalf of the defendant, Randy 

H-Examination in Chief: An Exercise in Narrative—Geoff R. Hall and 
Jacqueline L. King 

1. Advancing the Narrative.......................................................... 137 
2. The Use of Non-leading questions ........................................... 137 
3. Focus on the Witness Rather than the Lawyer......................... 139 
4. Tell the Narrative Through the Witness ................................... 139 
5. Thoughtful Organization of the Evidence................................. 140 
6. Conclusion .............................................................................. 140 
Video: Examination in Chief — The plaintiff, Bill, by Bill’s counsel, 
Luftspring 
Video: Examination in Chief — The defendant, Colleen, by Colleen’s 
defence counsel, Hall 
Video: Examination in Chief — The defendant, Randy, by Randy’s 
defence counsel, King 
Video: Marking an Exhibit, Hall on behalf of the defendant, Colleen 

I-Effective Cross-examination: An Exercise in Control—Geoff R. Hall and 
Jacqueline L. King 

1. Control and the Three Techniques to Achieve It...................... 143 
2. Leading Questions ................................................................... 143 
3. Rhythm ................................................................................... 144 
4. Avoidance of Inferences and Conclusions ................................ 144 
5. Putting the Three Elements Together ....................................... 145 
6. Other Techniques to Enhance Control: Patience and Ordering. 146 
7. The Limits on Cross-examination ............................................ 147 
8. How to Prepare a Witness to Resist the Control...................... 148 
9. Conclusion .............................................................................. 148 
Video: Cross Examination — The plaintiff, Bill, by the defendant Randy’s 
counsel, King 
Video: Cross Examination — The plaintiff, Bill, by Colleen’s defence 
counsel, Hall 
Video: Cross Examination — The defendant, Colleen, by plaintiff’s 
counsel, Luftspring 

The Trial Book / xii 



J-Re-examination—Geoff R. Hall ............................................................ 149 
K-How to Make Your Pitch: Persuasive Written Advocacy on Appeal—The 
Honourable John I. Laskin 

1. Introduction ............................................................................ 153 
(a) Thinking and the writing process ....................................... 154 
(b) The cardinal rule of advocacy ............................................ 156 
(c) Simplicity .......................................................................... 157 
(d) Conciseness........................................................................ 158 
(e) The advocate’s credibility................................................... 160 
(f) The purposes of an appellate factum.................................. 161 

2. The Overview .......................................................................... 162 
(a) What is this appeal about in a nutshell?............................. 163 
(b) What specific issues must I decide? .................................... 164 
(c) Tell me a little story to put the issues in context ................ 167 
(d) What relief do you seek and why? ..................................... 168 
(e) Where is my map for the rest of your factum? ................... 168 

3. The Facts ................................................................................ 169 
(a) Organization...................................................................... 170 

(i) Witness by witness ......................................................... 171 
(ii) Chronological ................................................................ 171 
(iii) Thematic ....................................................................... 172 

(b) Context before details ........................................................ 173 
(c) Headings and sub-headings................................................ 175 
(d) Bad facts and adverse findings ........................................... 176 
(e) The respondent’s summary of the facts .............................. 177 
(f) Visual and other aids ......................................................... 178 
(g) Facts in the facts section and facts in the argument section of 

your factum....................................................................... 179 
4. Argument ................................................................................ 180 

(a) The standard of review ...................................................... 180 
(b) Point first writing .............................................................. 180 
(c) Show, don’t tell ................................................................. 183 
(d) Quotations and citations.................................................... 183 
(e) Indented lists (numbered, lettered, or bullet points)............ 185 
(f) Appeals involving a statutory provision ............................. 186 

5. Relief Requested...................................................................... 186 
6. Words, Sentences and Paragraphs............................................ 187 

(a) Words ............................................................................... 188 
(i) Prefer short, everyday words.......................................... 188 
(ii) Limit your use of adjectives and adverbs by using strong 

nouns and vivid verbs .................................................... 188 
(iii) Use concrete words........................................................ 189 

xiii / Table of Contents 



(iv) Avoid false intensifiers and throat clearing phrases ........ 189 
(v) Trim verbosity and wordy syntax................................... 190 

(b) Sentences ........................................................................... 190 
(i) Write sentences that average 20 words or fewer over the 

whole of your factum..................................................... 191 
(ii) Put the noun or thing doing the action in the subject position, 

usually at or near the beginning of the sentence ............. 192 
(iii) Keep the subject, verb, and object together.................... 192 
(iv) Write sentences that mostly use active verbs .................. 193 

(A) The passive voice .................................................... 193 
(B) Nominalizations...................................................... 194 
(C) The verb to be ........................................................ 195 

(v) Manage the structure of your sentences ......................... 195 
(c) Paragraphs ........................................................................ 196 

(i) Each paragraph should have three basic attributes: unity, 
development, and coherence........................................... 196 

(ii) Vary the length of your paragraphs but mostly write 
relatively short ones ....................................................... 196 

(iii) Use explicit transitional or connecting words, explicit road-
maps, and effective repetition to create flow and continuity 
within and between paragraphs...................................... 197 

(iv) Put your most important information at the end and 
beginning of a paragraph, and your least important 
information in the middle .............................................. 198 

(v) Use the rule of three with a parallel structure ................ 198 
7. Editing .................................................................................... 199 
8. Conclusion .............................................................................. 201 
Bibliography of My Favourite Books on Writing.............................. 202 

L-Objections— The Honourable Todd L. Archibald and Sam R. Sasso 
1. Key Points............................................................................... 203 
2. Tips ......................................................................................... 204 
Video: Objection — Hall to Luftspring’s Opening 

M-Closing Statement— The Honourable Todd L. Archibald and Sam R. Sasso 
1. Key Points............................................................................... 207 
2. Tips ......................................................................................... 209 
3. Context ................................................................................... 210 

(a) Introduction ...................................................................... 210 
(b) Specific findings of fact...................................................... 210 
(c) Logic ................................................................................. 211 

The Trial Book / xiv 



(d) Address the Weaknesses..................................................... 211 
(e) Presentation of the law ...................................................... 212 
(f) Questions from the bench .................................................. 212 
(g) The principles of primacy and recency ............................... 213 
(h) Exaggeration ..................................................................... 213 
(i) Use of emotional arguments .............................................. 214 
(j) Organization...................................................................... 214 
(k) The reinforcement of the opening address .......................... 214 
(l) Witnesses’ credibility.......................................................... 215 
(m) Courtesy ............................................................................ 215 
(n) Style .................................................................................. 126 
(o) Written submissions........................................................... 216 
(p) Conclusion ........................................................................ 216 

Video: Closing — Luftspring, on behalf of the plaintiff, Bill 
Video: Closing — King, on behalf of the defendant, Randy 
Video: Closing — Hall, on behalf of the defendant, Colleen 

PART III CONTRIBUTORS 

N-Mastering Masters’ Motions—The Honourable Associate Justice Ronna 
Brott 

1. Avoiding the Motion ............................................................... 221 
2. Bringing the Motion ................................................................ 222 

(a) General.............................................................................. 222 
(b) Booking and confirming .................................................... 222 
(c) Where? .............................................................................. 222 
(d) The materiais..................................................................... 223 
(e) The evidence...................................................................... 223 
(f) Cross-examination?............................................................ 223 
(g) Factums and briefs of authorities....................................... 224 

3. The Hearing ................................................................................ 224 
4. Do’s ............................................................................................ 225 
5. Don’ts ......................................................................................... 225 

O-Motions—The Honourable Justice Victoria R. Chiappetta 
1. Keep your friends close — Keep your enemies closer............... 227 
2. Your third cousin twice removed ............................................. 228 
3. Size matters ............................................................................. 228 
4. That which we call a rose ........................................................ 228 
5. Trees do it, why can’t opposing lawyers................................... 229 
6. Bring your equipment to the arena .......................................... 229 
7. It is not personal — It is business ............................................ 229 

xv / Table of Contents 



8. It is not bedtime ...................................................................... 230 
9. Ignore it and it will not go away.............................................. 230 
10. Get out of your own way ........................................................ 230 

THE FACT PATTERN .......................................................................... 233 

INDEX ................................................................................................... 235 

The Trial Book / xvi 


	Table of Contents



