INDEX

ADJOURNMENTS
availability of counsel, 1:20.50
cross-examination, for, 1:20.50
discretion of court, 1:20.50
failure to prepare, 1:20.50
medical grounds, 1:20.50
peremptory matter, 1:20.50
prejudice arising from, 1:20.20
procedural defect, 1:20.50

AFFIDAVIT
proper form of, 1:20.140
self-serving, 1:20.130

CLASS ACTION
summary judgment prior to certification, 1:20.20

DEFAMATION
privilege, 1:20.80
summary judgment inappropriate, 1:20.80

DEFAULT JUDGMENT
distinguished from noting in default, 1:10.10
fraud, 1:10.10
irregular, 1:10.10
amount in excess of claim, 1:10.10
bankruptcy, 1:10.10
non-liquidated claim, 1:10.10
party under a disability, 1:10.10
service, denial of, 1:10.20
rebuttal of particulars of service, 1:10.20
voluntary appearance (Notice of Intent to Defend), 1:10.10
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DEFAULT JUDGMENT — continued
irregular — continued
service, improper, 1:10.10
service in foreign jurisdiction, 1:10.10
liquidated sum, 1:10.10
setting aside —
appeal of order, 1:10.70
costs, 1:10.60
defence, merits of —
affidavit essential, 1:10.30
draft pleading insufficient, 1:10.30
facts must be deposed, 1:10.30
justiciable issue, 1:10.20; 1:10.50
legally sustainable, 1:20.20
prior inconsistent statements, 1:10.30
delay, 1:10.20
affects proof of merits of defence, 1:10.20
“calculated risk” in not defending, 1:10.20
disorder of the mind, not disability, 1:10.20
fault of counsel, 1:10.20
impecuniosity, 1:10.20
mistake, 1:10.20
party under disability, not affected, 1:10.20
procedural barrier, 1:10.20
settlement negotiations, 1:10.20
deliberate failure to defend, 1:10.20
failure to pay solicitor’s retainer, 1:10.20
impecuniosity of debtor, 1:10.20
discretion of court, 1:10.10
failure to observe condition, 1:10.10
intention to defend, continuing, 1:10.10
motion procedure, 1:10.20
security for costs, 1:10.60
sharp practice, 1:10.20
solicitor’s affidavit, 1:10.20
terms of order, 1:10.60
test for setting aside a default judgment, 1:10.10
in simplified procedure only, 1:20.20
three-part test, 1:10.10
“unless” order, 1:10.10

DIRECTED VERDICT, 1:20.20
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EVIDENCE
admissions, 1:20.70
assumed facts, 1:20.70.30
future facts, 1:20.70.20
related conviction, 1:20.70.15
withdrawal of, 1:20.70.10
best evidence rule, 1:20:80, 1:20.90
conclusion of law, 1:20.130
deemed undertaking rule, 1:20.60
documents —
admissibility, 1:20.80
documents, allegedly inaccessible, 1:20.130
judicial findings and conclusions, 1:20.140
misrepresentation, 1:20.130
parol evidence, 1:20.140
summary judgment and, 1:20.140
prior inconsistent statement, 1:20.90
summary judgment motions —
admissible evidence, 1:20.140
appraisals, 1:20.80
bald denial, 1:20.90
belief or understanding, 1:20.170
character required, 1:20.120
conclusory assertions, 1:20.130
documents as corroboration, 1:20.80, 1:20.100, 1:20.140, 1:20.170
failure of, 1:20.90
evidence on the motion, 1:20.60
expert opinion, 1:20.80, 1:20.90, 1:20.110
hearsay. See information and belief, infra
inference, 1:20.120
information and belief, 1:20.80
“other evidence”, 1:20.80
privilege against self-crimination, 1:20.90
res judicata, 1:20.60
“self-serving”, 1:20.130
speculative assertions, 1:20.90
theoretical arguments, 1:20.90
vicarious admissions, 1:20.70

FRAUD

setting aside default judgment and, 1:10.50
summary judgment obtained through, 1:20.30
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INTENTIONS OF CONTRACTING PARTIES
subjective intentions, 1:20.120

LIMITATIONS
summary judgment, on mortgage, 1:20.20

MEDIATION (MANDATORY)
summary judgment and, 1:20.20

MORTGAGES
priorities

joinder necessary to affect, 1:20.20
remedies, concurrent, 1:20.20

NOVEL CAUSE OF ACTION (OR DEFENCE), 1:20.125
OCCAM’S RAZOR, 1:20.110

PAROL EVIDENCE RULE. See also EVIDENCE, parol evidence rule
summary judgment and, 1:20.140

PARTIAL SUMMARY JUDGMENT, 1:20.20

PLEADINGS, FUNCTION OF, 1:20.150
costs, 1:20.150
equitable set-off, 1:20.150

REQUEST TO ADMIT, 1:20.70.10
cannot contradict established facts, 1:20.70.10

RES JUDICATA
summary judgment and, 1:20.20

SELF-SERVING EVIDENCE, 1:20.130

SET-OFF
slander claim, 1:10.60

SOLICITORS
affidavit by —
default judgment, setting aside, 1:10.40
no contentious issues, 1:20.90
temporary disqualification resulting, 1:20.60
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SPECIFIC PERFORMANCE
summary judgment for, 1:20.20

SUBSTITUTED SERVICE, 1:10.10

SUMMARY JUDGMENT MOTION
affidavit of documents (or records), 1:20.20
affidavits, 1:20.90
contradiction of earlier sworn testimony, 1:20.90
may justify a trial, 1:20.90
credibility of opposing party, 1:20.90
inaccuracies or omissions, 1:20.90
“material” fact, 1:20.10
necessary, 1:20.10
choice of deponent, 1:20.80
adverse inference, 1:20.90, 1:20.130
one defendant swearing for all, 1:20.90
responding party, 1:20.120
right to remain silent, 1:20.90
amendment of pleadings, 1:20.150
costs relating to amendment, 1:20.150
statute declaratory of the general law, 1:20.150
unpled issue raised in factum, 1:20.150
appeals, 1:20.180
from a Judge, 1:20.180.20
from a Master, 1:20.180.30
standard of review, 1:20.180.40
questions of fact, palpable and overriding error, 1:20.180.40
assumed facts, 1:20.70.30
availability, 1:20.20
affidavits of documents, 1:20.20
class proceedings, 1:20.20
examinations for discovery, 1:20.20
matter set down for trial, 1:20.20
res judicata, 1:20.20
burden of proof —
moving party, 1:20.70.10, 1:20.120
debt case, 1:20.120
responding party, 1:20.120
class actions and, 1:20.20
complexity, 1:20.10
conversion of any motion to, 1:20.40
costs, 1:20.160
counterclaim or cross-claim, 1:20.20
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SUMMARY JUDGMENT MOTION — continued
credibility must be tried, 1:20.110
cross-examination, failure to demand, 1:20.90
as forfeiture of right to file affidavit, 1:20.90
defendant, by, for dismissal only, 1:20.80
burden of proof, 1:20.80
discovery and, 1:20.20
use of party’s own transcript, 1:20.60
dispositive motion, 1:20.80
estate proceedings, contested, 1:20.60
evidence. See EVIDENCE, summary judgment motions
extraneous considerations, 1:20.20, 1:20.90
foreign judgment, enforcement of, 1:20.20
fraud, 1:20.30
fraudulent conveyance, 1:20.20
genuine issue for trial, 1:20.90
“good hard look™, 1:20.110
hypothetical arguments, 1:20.70.10, 1:20.130
interrogatories, unanswered, 1:20.20
irrelevant (immaterial) facts, 1:20.10, 1:20.80
joinder of parties, 1:20.20
jury notice, 1:20.20
legal authority, 1:20.20
unsettled law, 1:20.120
matter set down for trial, 1:20.40
mixed questions of law and fact, 1:20.10
more than one motion, 1:20.20
motion record contains all available evidence, 1:20.70.10
moving party —
affidavit or other evidence, 1:20.80
Ontario’s 2010 process, 1:20.115
origins, 1:20.10
other proceedings. See extraneous considerations, supra
parol evidence needed, 1:20.140
partial judgment, 1:20.20
prematurity, alleged, 1:20.20
prior inconsistent statement, 1:20.90
procedural conversion, 1:20.40
production of documents and, 1:20.20
purpose, 1:20.10
questions of law, 1:20.20
related actions, effect on, 1:20.20. See extraneous considerations, supra
res judicata, 1:20.20, 1:20.60
responding party —
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SUMMARY JUDGMENT MOTION — continued
responding party — continued
burden of proof, 1:20.90
evidentiary conflict resolved in favour of, 1:20.100
inference, 1:20.90
responding party awarded judgment, 1:20.40
setting aside judgment, 1:20.190
simplified procedure, 1:20.70.10
costs, proportionality of, 1:20.170
lower test for judgment, 1:20.170
responding party’s burden, 1:20.170
serial affidavits, 1:20.170
statutory interpretation, 1:20.120
stay of other proceedings, no effect as, 1:20.20
test, 1:20.110
“absence of reality”, 1:20.110
genuine issue for trial, 1:20.110
“no chance of success”, 1:20.110
reasonable doubt, 1:20.90
test, compared to setting aside a default judgment, 1:20.20
test case binding, 1:20.20
undertakings, non-compliance, 1:20.90
unpleaded issues, 1:20.150
unsettled law, 1:20.120

UNREPRESENTED PARTY, 1:20.40
seeking adjournment, 1:20.40
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