
Table of Contents 

Acknowledgments ............................................................................................. iii 
About the Authors ............................................................................................. v 
Preface ...........................................................................................................vii 
Introduction ...................................................................................................... 1 

Chapter 1: The Role of Mental Health Professionals in Family Court and the Law of 
Expert Evidence ................................................................................................ 5 

(1) The Law of Expert Evidence: Judges as “Gatekeepers”....................... 7 
(2) Qualification as an “Expert Witness” .............................................. 11 

(a) White Burgess and Impartiality ............................................ 12 
(b) Participant and Litigation Experts ........................................ 15 

(3) Court-Ordered Assessments ........................................................... 17 
(a) Challenges to the Assessors Recommendations ....................... 23 

(4) Party-Retained Critique Evidence of a Court-Appointed Assessor ....... 25 
(a) Critique Evidence of a Government Retained Expert............... 29 
(b) Party-Retained Mental Health Professionals as Consulltants..... 32 

(5) Testifying as an Expert Witness...................................................... 33 
(6) Conclusion.................................................................................. 36 

References ........................................................................ 36 
Supplemental Readings ....................................................... 38 
Websites ........................................................................... 39 

Chapter 2: Understanding Residential Moves and Relocation: The Impact on Children 
and their Families ............................................................................................. 41 

(1) A Brief History of Canadian Relocation Law................................... 45 
(2) The Impact of Parental Separation on Children: An Overview ............ 49 
(3) Factors Mediating Adjustment to Divorce ....................................... 52 

(a) Parental Conflict................................................................ 52 
(b) Changes to the Parent-Child Relationship.............................. 53 
(c) Father Absence and Involvement.......................................... 54 
(d) Gatekeeping and Support of the Child’s Relationship with the 

Other Parent ..................................................................... 60 
(4) Literature Specific to Relocation in Post-Separation Families ............. 61 
(5) Studies Specific to Relocation on Children and Families .................... 62 

(a) Parents and Children Interviews ........................................... 63 
(b) Family Justice Professionals................................................. 68 
(c) Summary of Qualitative Studies ........................................... 69 
(d) Quantitative Studies on Relocation ....................................... 70 
(e) Summary of Quantitative Studies ......................................... 71 

(6) Case Law Review of Relocation in Canada and International............. 72 
(a) Canada............................................................................. 72 
(b) International ..................................................................... 72 
(c) Summary of Case Law Outcome Studies ............................... 73 

(7) Relocation in Violent and High-Conflict Cases ................................. 73 



(8) Conclusion.................................................................................. 75 
References ........................................................................ 76 
Supplemental Readings ....................................................... 89 
Websites ........................................................................... 89 

Chapter 3: Relocation Disputes: Assessment Considerations, and Factors, and 
Legal Trends ................................................................................................... 91 

(1) Assessment Considerations ............................................................ 91 
(2) Factors Requiring Consideration .................................................... 94 

(a) Children’s Wishes and Preferences ........................................ 96 
(b) Maintaining a Relationship with Both Parents........................ 97 
(c) Social and Contextual Factors ............................................. 98 

Table 1: Criteria for Determining Degree of Harm................ 100 
(d) Younger Children ............................................................ 100 
(e) Older Children................................................................. 104 

(3) Parenting Plans: Reducing Risks in the Move ................................ 105 
(4) Trends in Canadian Jurisprudence ................................................ 108 

(a) Relationship of Children with the Parents............................ 109 
(b) The Moving Parent: The “Badly Behaved Parent” vs. the 

“Co-operative Parent” ...................................................... 111 
(c) Relationship of Child to New Partners ................................ 112 
(d) Reasons for the Move....................................................... 113 
(e) Wishes of the Child .......................................................... 115 
(f) Domestic Violence and High Conflict Separations................. 115 
(g) Joint Custody: Legal and Physical ...................................... 117 
(h) Interim Applications......................................................... 118 

(5) Conditions on Allowing Relocation .............................................. 119 
(6) Restrictions on Relocation and Procedural Issues ........................... 120 
(7) Relocation and Bill C-78: Establishing Presumptions ....................... 123 
(8) Conclusion................................................................................ 125 

References ...................................................................... 126 
Supplemental Readings ..................................................... 129 
Websites ......................................................................... 129 

Chapter 4: Understanding Domestic Violence and Its Impact on Families .................. 131 
(1) Recognizing Domestic Violence.................................................... 135 

(a) Historical Perspectives ...................................................... 135 
(b) Current Perspectives ......................................................... 137 

(2) Distinguishing Domestic Violence and High Conflict ....................... 140 
Table 2: High Conflict Differentiated from Domestic Violence.......... 141 

(3) Prevalence................................................................................. 142 
(a) Population Studies ........................................................... 142 
(b) Prevalence in Custody Litigating Populations ....................... 144 

(4) Rates of Substantiated and Unsubstantiated Allegations .................. 146 
(5) Rates of Children Exposed to Domestic Violence............................ 148 
(6) Underlying Causes and Explanations ............................................ 149 
(7) Effects of Domestic Violence on Children ...................................... 151 

Table 3: Major Developmental Impact on Children Who Witness 
Domestic Violence — McIntosh (2003a) ........................................ 154 

xii MAKING PARENTING PLANS IN CANADA’S FAMILY JUSTICE SYSTEM 



(8) Effects of Domestic Violence on Parenting..................................... 155 
(9) Differentiating Types of Domestic Violence ................................... 158 
(10) Typologies of Domestic Violence: Benefits and Risks ...................... 159 
(11) A Typology of Domestic Violence ................................................ 160 

(a) Coercive Controlling Violence (CCV).................................. 160 
(i) Typologies of Battering...................................................... 161 
(b) Violent Resistance (VR) .................................................... 161 
(c) Conflict-Instigated Violence (CIV) or Situational Couple 

Violence ......................................................................... 161 
(d) Separation-Instigated Violence (SIV)................................... 162 
(e) Mental Illness.................................................................. 162 

(12) Conclusion................................................................................ 163 
References ...................................................................... 163 
Supplemental Readings ..................................................... 181 
Websites ......................................................................... 182 

Chapter 5: Domestic Violence in Parenting Disputes: Differential Assessment and 
the Court’s Perspective .................................................................................... 183 

(1) Understanding the Differences Between Screening and Risk 
Assessment................................................................................ 185 

(2) Screening, Psychometric Tools and Risk Assessment Frameworks ..... 187 
(3) Assessing Credibility................................................................... 189 
(4) Assessment Frameworks and Tools............................................... 191 

(a) Campbell’s Danger Assessment .......................................... 191 
(b) Bancroft & Silverman ....................................................... 191 
(c) Austin ............................................................................ 192 
(d) Ellis, Stuckless & Wright (2006) ......................................... 192 
(e) Drozd, Kuehnle & Walker’s Safety First Model.................... 193 
(f) Drozd (2007) ................................................................... 193 
(g) Jaffe and Colleagues......................................................... 194 

Table 4: Child Custody: Specialized Assessment Needs in 
Domestic Violence Cases................................................... 195 
Table 5: Assessment of Domestic Violence: Context is 
Everything ...................................................................... 198 
Table 6: Framework for Assessing Lethality......................... 198 

(5) Parenting Plans in Domestic Violence Cases................................... 199 
(a) Children’s Wishes............................................................. 199 
(b) Differentiated Parenting Recommendations and 

Interventions ................................................................... 200 
(c) Principles, Priorities and Other Important Considerations ...... 200 

Table 7: Parenting Arrangements after Violence ................... 204 
(6) The Response of the Family Courts to Domestic Violence ............... 206 

(a) Historical Development..................................................... 206 
(b) Interim Orders................................................................. 210 
(c) False, Exaggerated and Manipulative Allegations.................. 215 
(d) Separation-Instigated Violence ........................................... 219 
(e) Children’s Wishes in Domestic Violence Cases...................... 220 
(f) Joint Custody/Parallel Parenting in Domestic Violence 

Cases ............................................................................. 220 

TABLE OF CONTENTS xiii 



(g) Custody Awarded to Parent with History of Abuse............... 222 
(h) Access and Domestic Violence ........................................... 223 
(i) Abusive Partners and Access Denial ................................... 226 
(j) Restricted or Supervised Access.......................................... 230 
(k) Exchange Supervision ....................................................... 231 
(l) Judicial Control Over Abusive Partners — What are the 

Limits of the Law? ........................................................... 232 
(7) Concluding Remarks .................................................................. 234 

References ...................................................................... 236 
Supplemental Readings ..................................................... 247 
Websites ......................................................................... 247 

Chapter 6: Children with Special Needs Involved in Parenting Disputes .................... 249 
(1) Definition of Children with NDD................................................. 250 
(2) Autism Spectrum Disorder .......................................................... 253 

(a) Etiology and Prevalence .................................................... 253 
(b) Factors that Impair Daily Functioning in Children with 

ASD .............................................................................. 254 
(c) Impact on Parent-Child Relationships with a Child with 

ASD .............................................................................. 254 
(d) Treatment and Therapeutic Interventions............................. 255 

(3) Epilepsy.................................................................................... 256 
(a) Etiology and Prevalence .................................................... 256 
(b) Factors that Impair Functioning in Children with Epilepsy .... 258 
(c) Impact on Parent-Child Relationships with a Child with 

Epilepsy.......................................................................... 259 
(d) Treatment and Therapeutic Interventions............................. 259 

(4) Cerebral Palsy ........................................................................... 260 
(a) Etiology and Prevalence .................................................... 260 
(b) Factors that Impair Daily Functioning in Children with 

Cerebral Palsy ................................................................. 261 
(c) Impact on Parent-Child Relationships with a Child with 

Cerebral Palsy ................................................................. 262 
(d) Treatment and Therapeutic Interventions............................. 263 

(5) Conclusion................................................................................ 265 
References ...................................................................... 265 
Supplemental Readings ..................................................... 277 
Websites ......................................................................... 277 

Chapter 7: A Differentiated Parenting Plan for Children with Special Needs ............. 279 
(1) Best Interests Defining Principle in Parenting Disputes .................... 280 
(2) Differentiated Parenting Assessment ............................................. 282 

(a) Additional Factors to Explore with Children with 
Neurodevelopment Disorders (NDD).................................. 282 
Figure 1: Points to Explore in Parent Interviews ................... 283 
Figure 2: Points to Explore in Each Parent-Child Observations, 
including Home Visits....................................................... 284 
Figure 3: Points to Explore in Child Interviews .................... 285 
Figure 4: Points to Explore in Collateral Interviews .............. 286 

xiv MAKING PARENTING PLANS IN CANADA’S FAMILY JUSTICE SYSTEM 



(3) Summary and Implications for Children with NDD ........................ 286 
Children with ASD ........................................................... 286 
Children with Epilepsy ....................................................... 287 
Children with Cerebral Palsy .............................................. 287 

(4) What Courts Need to Consider for a Child with Special 
Needs....................................................................................... 288 

(5) Section 7: Special and Extraordinary Expenses ............................... 290 
A. Children with ADHD and ADD ........................................ 292 
B. Children with ASD .......................................................... 292 
C. Children with Epilepsy...................................................... 293 
D. Children with Cerebral Palsy ............................................. 293 

(6) Conclusion................................................................................ 294 
References ...................................................................... 295 
Supplemental Readings ..................................................... 296 
Websites ......................................................................... 296 

Chapter 8: The Importance of Children’s Participation in Family Disputes ................ 297 
(1) What Children Say They Need..................................................... 299 
(2) Balancing Tension for Children to be Heard .................................. 301 
(3) What Does Children’s Participation Mean?.................................... 302 
(4) Different Ways Children are Being Heard...................................... 303 

(a) How are Children Heard: Surveys, Court File 
Reviews, and Litigant Survey Interviews.............................. 304 

(b) Summary of Surveys and Court File Reviews ....................... 307 
(5) Views of the Child Reports.......................................................... 309 

Table 8: Differences between Parenting Assessment and 
Views of Child Report ................................................................ 310 
(a) Qualitative Studies of VCR ............................................... 311 
(b) When to Order Views of Child Report ................................ 312 
(c) Summary of Research on Views of the Child Reports............ 312 
(d) Jurisprudence on Views of the Child Reports ....................... 313 
(e) Views of the Child Reports: Concluding Thoughts ................ 317 

(6) Conclusion: The Importance of Children’s Participation .................. 317 
References ...................................................................... 317 
Supplemental Readings ..................................................... 323 
Websites ......................................................................... 324 

Conclusion..................................................................................................... 325 

Appendices .................................................................................................... 329 

Appendix 1: Standard Parent Semi-Structured Interview Protocol ............... 329 
Appendix 2: Family Interview ................................................................ 339 
Appendix 3: Child Interview Protocol ..................................................... 341 
Appendix 4: Collateral Semi-Structured Interview Protocol ........................ 349 
Appendix 5: Parenting and Special Needs Children — Case Law from 
NDD Database (2005-2015)................................................................... 351 

Index ......................................................................................................... 371 

TABLE OF CONTENTS xv 



List of Tables 
Table 1: Criteria for Determining Degree of Harm.............................................. 100 
Table 2: High Conflict Differentiated from Domestic Violence.............................. 141 
Table 3: Major Developmental Impact on Children Who Witness Domestic 
Violence — McIntosh (2003a) .......................................................................... 154 
Table 4: Child Custody: Specialized Assessment Needs in Domestic Violence 
Cases ......................................................................................................... 195 
Table 5: Assessment of Domestic Violence: Context is Everything ......................... 198 
Table 6: Framework for Assessing Lethality....................................................... 198 
Table 7: Parenting Arrangements after Violence ................................................. 204 
Table 8: Differences Between Parenting Assessment and Views of Child Reports ..... 310 

Table of Legislation 
Alberta Rules of Court, 1968, Alta. Reg. 390/68 
Child and Family Services Act, R.S.O. 1990, c. C.11 
Children’s Act, R.S.Y. 2002, c. 31 
Children’s Law Reform Act, R.S.O. 1990, c. C.12 
Children’s Law Act, R.S.N. 1990, c. C-13 
Children’s Law Act, S.N.W.T. 1997, c. 14 
Court of Queen’s Bench Act, S.M. 1988-89, c. 4 
Courts of Justice Act, R.S.O. 1990, c. C.43 
Custody Jurisdiction and Enforcement Act, R.S.P.E.I. 1988, c. C-33 
Criminal Code, R.S.C. 1985, c. C-46 
Divorce Act, R.S.C. 1985, c. 3 (2nd Supp.) 
Family Maintenance Act, R.S.M. 1987, c. F20 
Family Relations Act, R.S.B.C 1996, c. 128 
Federal Child Support Guidelines 
Health Care Consent Act, 1996, S.O. 1996, c. 2, Sched. A 
Judicature Act, R.S.N.B. 1973, c. J-2 
Judicature Act, R.S.N.S. 1989, c. 240 
Maintenance and Custody Act, R.S.N.S. 1989, c. 160 

xvi MAKING PARENTING PLANS IN CANADA’S FAMILY JUSTICE SYSTEM 


