
Table of Contents 

Table of Cases ........................................................................... xiii 

Chapter 1 INTRODUCTION ................................................... 1 
1. Prefatory Remarks .............................................................. 1 
2. An Attempt to Commit an Offence is an Offence in its Own Right ... 3 
3. Definitional Elements .......................................................... 3 
4. Introductory Comments on the General Attempt Provision in the 

Canadian Criminal Code ...................................................... 4 
5. Importance and Difficulty ..................................................... 7 

Chapter 2 HISTORICAL ASPECTS ......................................... 9 
1. Introduction ...................................................................... 9 
2. Roman Law ...................................................................... 10 
3. Scandinavia ...................................................................... 10 
4. Continental Europe ............................................................. 10 
5. The Common Law — and Scotland ......................................... 11 
6. Conclusion ....................................................................... 12 

Chapter 3 WHY PUNISH ATTEMPT? ..................................... 15 
1. Introduction ...................................................................... 15 
2. Objective and Subjective — The Two Major Approaches .............. 20 

(a) Objective — Social Danger, Functional ............................ 21 
(b) Subjective — Personal Intent, Conceptual ......................... 24 



viii THE LAW OF CRIMINAL ATTEMPT 

3. The Conventional Criteria of Punishment as Applied to Attempts .... 28 
(a) Deterrence ................................................................ 29 
(b) Retribution ............................................................... 32 
(c) Rehabilitation ............................................................ 34 
(d) Law Enforcement and Intervention ................................. 36 
(e) Harm ...................................................................... 39 
(f) Policy ..................................................................... 42 

4. Conclusion ....................................................................... 43 

Chapter 4 THE MENTAL REQUIREMENT — MENS REA ......... 45 
1. Introduction ...................................................................... 45 

(a) Terminology ............................................................. 45 
(b) Mens Rea Per Se is not Criminal .................................... 47 
(c) An Exception to the “Mens Rea Per Se is not Criminal” 

Principle: Treason ...................................................... 55 
2. The Mens Rea of Attempt: Only a “Direct” Intent will Suffice ........ 57 
3. An Exception for the Mens Rea of Attempt ............................... 62 
4. Recklessness as the Mens Rea for Attempt ................................ 79 

(a) No Substantial Doubt .................................................. 81 
(b) A “Virtual Certainty” .................................................. 83 
(c) Trends toward Objective Mens Rea in Canada .................... 86 

5. Intent as to Consequences; Recklessness as to Circumstances? ....... 99 
6. Negligence as Mens Rea for Attempt? ...................................... 102 
7. Strict Liability? .................................................................. 107 
8. Conditional Intent .............................................................. 111 
9. Transferred Intent ............................................................... 117 
10. Conclusion ....................................................................... 119 

Chapter 5 THE FACTUAL REQUIREMENT — ACTUS REUS ..... 121 
1. Introduction ...................................................................... 121 

(a) Prefatory Remarks ...................................................... 121 
(b) Functions of the Judge and Jury vis-à-vis the Actus Reus ....... 131 
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