TABLE OF CONTENTS

DEDICATION ...ttt e iii
CONTRIBUTOR BIOS ..., v
CONTENTS ..ottt e e et e e e e e e e itabaaeeaeeeeeaes Xi
FORWORD (STEPHEN GRANT) ..ottt Xvii
PREFACE........oooiiiiiie et e e XixX
1.  SETTLING FAMILY LAW CASES .......cccceiiiie e, 1
Why are family law cases so difficult to settle? ...............c.oovvvenn... 1
Why do family faw cases settle when they do?..............ooevvvnnnnn... 2
The role of counsel.........ooooiiiiiiiii 5
The role of Mediators ........cooviiiiiiiiiii 5
The role of judges and arbitrators ..........cccceeeevviiiiiiieeeeeeniinieeen. 5
2. UNDERSTANDING THE CASE..........ccooiiiiiiiiiieeeeeiieee e, 7
The first MEETING ....covvvviiiiieeeiiiiiiiiee e 9
Should you accept the case?............ovvveeeieeeiiiiiiiiiiieieeeeeeie e, 9
Getting the factS......ccuvviiiiiiiiii e 9
The financial statement...............cccoeeviiiiiiiiiiiiiieeeeeeee 10
Getting the 1aW.........ooooiiiiiiiii e 12
Preliminary expert adviCe..........ouvueeeeeeeiiiiiiiiiiieeeeeeeeiiiieee e, 13
Family professional support (Gary Direnfeld)............................ 13
Determining your client’s interests.............uvvveeeeeeeerieriiiiinneneennnns 14
Determining the adverse party’s interests...........cccvvvvvvvvvieeeeennnn.. 15
Understanding opposing counsel ..............cvvveeeeeeiiiiiiiiiiinneeennnnn, 15
Developing a game-plan .............ooovvieeeieiiiiiiiiiiiiie e, 16
3. PREPARING FOR SETTLEMENT ...........cocoiiiiiiiiiiiiiiieeeeeee, 17
The firSt IETLET ..vvvveeeeiiiiiiiiiiiee e 17
Financial diSClOSUIe .......cooeeiiieeieeieeee e 18
Educating your CHEnt ........ccceceeiiiiiiiiiiiieeeiiiiiieee e 20
The pre-negotiation letter ............ceeeeeeiiiiiiiiiiiieee e, 21
Controlling eMOtIONS .......uvuunieeeeeeiiiiiiiieeeee e e e e e e e 22
Developing rapport with your client ..........cccoeeeiviiieieeeniinnnnnn. 23
Building rapport with opposing counsel............ccccoevvvvvvrieeneenn... 24
Preparing with your client ..........cccooeeoiiiiiiiiiiiineeiicceee e 25
Coaching your client (Bill EAdy).....ccccceoiiiiiiiiiiieieiiiiiiiiiieeeeeees 29
4. CHOOSING THE RIGHT DISPUTE RESOLUTION PROCESS..31
Factors to CONSIART........uuviiiiiiiiiiiiiiiiiee e 31
Lawyer’s obligation to inform client of ADR ............................ 33
When is a dispute not suitable for mediation?............................ 34
Factors in deciding whether to arbitrate ...............cccccveeeeeeeeennnnns 34
Creative arbitration .....oeeeeeeeeeee e 37



xiv  Settling Family Law Cases: Practical Techniques for Advocates and Neutrals

Judicial dispute resolution (Terrence McMahon) ....................... 42
The settlement conference vs. a mediation ............ccccceeeeeeennnnnnn. 43
Choosing the collaborative process (Deborah Graham) ............. 44
Screening for power imbalances and risk (Hilary Linton)........... 45
Choosing the mediator (Justice Gerri Wong) ..........cceeeeeeeeernnnnn. 51
NEGOTIATING SETTLEMENT ...t 55
When to NeZOtIAtE ...oovvvvveiieeeeiiiiiiiiee e 55
Modes Of NEZOTIATION ...evvvvuenieeeeeiiiiiiiieeeeeee et e e e 56
WHhere t0 Meet......cooeviiiiiiiiiiiiiiiii 57
Making the first offer........ccccoovviiiiiiiii 57
Order of NeZOtIAION ...coeeieeee e 57
Positional negotiation ..............covuuiiiieeeriiiiiiiiiieie e e 58
Principled negotiation . ..........ooevviviiiiieeeiiiiiiiiiieee e 59
Negotiating with opposing counsel ..........ccceeeeeiviiiiiiiinneeeerieinnnnn. 60
Creative settlement teChniques .........ccoeeeevviiiiiiiiinieeeeeeiiiicee e 61
Planned early negotiation ...........cccoeeeeiiiiiiiiiiiieee e 65
Third party problems ............ooooviiiiiieeiiiiiiiiiieee e 66
OfFrs 0 SETLIE ... .uueeiiiiiii e 71
Ten commandments ..........ooeviiiiiiiiiiiiiiii 72
EFFECTIVE ADVOCACY IN MEDIATION .........cccvviiiiiiiiiiiiniinns 75
The role of counsel...........ooooiiiiiiiii 75
When to g0 to mediation............uceeeeeiiiiiiiiiiiiieeeeeeeeiiieeee e 77
Preparing your Cient ........oeeeeviiiiiiiiiieeeeeeieiiice e 78
Preparing yourself ..........ooieieiiiiiiiiiee e 79
The mediation brief (Ricki Harris).........cccceeevvnniiiiiiieiiniie. 81
Problem-solving advoCacy ...........ccoevvviiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiee 84
Anticipating problems at the mediation ...............cceeeeeeeiiiiinnnnnnn. 86
Do’s and dont’s of mediation advocacy ..............ccevvveeeeeeeeerennnnns 87
Negotiating with your own client...........cccceeeeeeeiiiiiiiiiinneeeeeeeninnns 90
Lawyer-client problems..............cevviiiiiiiiiereeeiiiiiiciee e 91
Using the mediator...........oveieiiiiiiiiiiiee e 92
Advocacy in mediation-arbitration .................cooevvviiieeeeeeeiiiinnnnn. 95
Documenting the settlement ...........cccoeeeeiiiiiiiiiiiineeeeeiiee e, 95
Involving the mediator post-mediation ................coevvvvenieeernnnnnns 97
Learning from the failed mediation................ccooeeeeeeiieeeeeeeennnnn. 98
THE EFFECTIVE MEDIATOR ........cccoooiiiiiiiiiiiiieeeeeeieee e, 99
Know yourself (Alfred Mamo) .......ccooeeeeiiiiiiiiiiieeeeiiiiiiiiicieeeeeees 99
What the mediator should know going into the
mediation (Alfred Mamo).........coovviiiiiiiiiiiiniiieeeeeeee 100
Commencing the mediation ...........cceveeereeriiiiiiiiiiieeee e, 105
EValUAtIONS ... 107
Thirty-two lines that mediators USe..........cceeeeeeiiieviiiiiieieeeneeenn, 109

Dealing with difficult counsel in mediation...............ccceeeeeeeen. 113



10.

11.

12.

TABLE OF CONTENTS

High conflict mediation: four tips for mediators

(Bill EAAY)eevviiiieeeiiiiiiiiieeee e
Top ten reasons family mediations fail

(Stephen M. Grant) .........ceeeeeeeiiiiiiiiiieeeeeeeeeiie e

JUDICIAL DISPUTE RESOLUTION IN THE COURT OF

QUEEN’S BENCH: (JUSTICE NEIL C. WITTMAN) ..................

Short history of JDR in Alberta.............cooovvviiveereeeiiiiiiiinnn...
Accessing the JDR program .......ccccoeeevvvviiiiiinieeeeiiiiiiiiiieeeeeeeees
The success of JDR ...
The downside of DR .......c.ccooiiiiiiiiiiiieiiiiceee e
Ethical 1SSUES .....vvvueieieiiiiiiiicee e

CREATING COOPERATIVE PARENTING PLANS

(BARBARA LANDAU) .....oooiiiiiiiiiiiiiiieee et
External/social influences...............ouueeeieeriiiiiiiiiiineeeeceiiin.
Interpersonal hiStOry .......ccocoeeiiiiiiiiiiiieieiiiccee e
Intrapersonal factors ........cccoeeoiiiiiiiiiiinieiiiiieiee e

USING THE COLLABORATIVE PROCESS

(DEBORAH GRAHAM) .....oooiiiiiiiiiiiiiiiieee e
What is collaborative practice? ...........eeeeveeeriniiiiieeeeeeennniiinee,
Professional/client relationship...........cccccovvviiiiiiiiii
Relationship between counsel ...........ccooeeeiiiiiiiiiiiieeeiiiiiiiinn..
NEULTALS e
Process ....coooiiiiiiiiii
COMMUNICATION 1.ttt ettt e e e s eeeeeeee e
Negotiation and settlement advocacy..............eevveeeveeiviiiiiennnnnn.

MED/ARB IN THE PARENTING COORDINATION

PROCESS (CRAIG NEVILLE) ........ccoooviiiiiiiiiiieee e
What is parenting coordination?..............cceeeeeeeeriiviiiiinieeeeennnns
How are we retained? ............oeeiiiiiiiiiiee
Who in their right mind would do this work?..........................
Our model of med/arb......cccoeeeiiiiiiiiiiiiiiiiiceee e
Balancing natural justice and keeping parties
Engaged in the Process ......cceeeeeeiiiiiiiiiiieeeeeeeiiiiiee e
What is the cost of all this? .............cc

SETTLEMENT SWEETENERS...........ccccoooiiiiiiiiiieeeeeeeeen
Creative way to satisfy equalization payments .........................
Using taxes to enlarge the pie........ccooeeeeeeiiiiiiiiinieeeeeiiiiiinnnn,
Offering something they can’t get from a court........................
Creating a process to resolve unresolvable iSSUES .....................
Other settlement MoOtivators...........c.ooeiiiiiiiiiiiii

XV

153
153

169
170
173
174

177



xvi Settling Family Law Cases: Practical Techniques for Advocates and Neutrals

13. DEALING WITH THE DIFFICULT CLIENT
(JUSTICE CAROLE CURTIS) ..ottt 199
Why should you be concerned about the difficult client?.......... 199
The basic three steps of your involvement with the
difficult CHENt ...ooeiiiiiiiiiiie e 200
Categories of difficult clients ...........ceeeeveeviiiiiiiiieei, 204
14. WHEN ONE OR BOTH PARTIES ARE UNREPRESENTED
(HILARY LINTON) ..ottt 209
Key principles of family law dispute resolution............cccc........ 210
What is your role as the advocate? .........cccovvuviiiiieieennnininnene.. 211
What is your role as the neutral?.............ccoooeeeiiiiiiiiiiinnee, 215
Where are the parties on the separation continuum?................ 219
Is the negotiation taking place in the context
OF @ COUTT CASE? .o 219
What Negotiation Process is being Considered?....................... 219
15. USING FINANCIAL EXPERTS (ANDREW FREEDMAN).......... 221
The role of the eXPert.....ccoeeeeiiiiiiiiiiieee e 221
The expert’s primary r0le ........oouuueeeeeeeriiiiiiiiiieeeeeeeeiiiiineeeeeeees 222
The expert’s flle.......coviiiiiiiieieeei e 224
Additonal roles for the eXpert.........cccvveeiieeiiiiniiiiiiieeee 225
The experts role in the disclosure process ............cccceeeveveveennnns 226
Documents required for business valuation..............cccceeeeeeeen. 227
Preparation for trial .......ccoooeeiiiiiiiiiiiiiieeecc e 229
What type of report do you need? .........ccoeevieeeiiiiiiiiiineeeeeeees 233
Finding the “right” eXpert ..........oocouviiiiieeiiiiiiieeee e 236
Discussions betWeen eXPerts ..........cceeeeeeeeeeeeeeieeeeeeeeeeeeeeeeeeeeene. 236
Engagement 1etters .........ovuviveeeiiiiiiiiiiee e 237
JOINE TELAINETS...ceeeiiiiiiiiiiii e 238
16. OVERCOMING IMPASSE (ALFRED MAMO) ...........cccoovunnnen. 239
The nature of the IMPaSSE .........vvveieeeiiiiiiiiiiiee e 239
High conflict personalities ...............ceeeeeeeeiiiiiiiiiineeeeeeeeiiviiannnn. 240
The victim paradigm ......coeeeeeeiiiiiiiiiiee e 240
Specific strategies to OVercome an impasse.............ceeevvvvvennnnnnn. 241
17.  POST-SETTLEMENT .........iiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiniiaiiinnnnnnnannnenes 259
Documenting the settlement .................cooooeiiii 259
Implementing the settlement............ccooeeeeiiiiiiiiiiineeeiiiiiiiinn. 261
Looking ahead ..........cooviiiiiiiiiieiiicee e 261
The post-settlement letter ..........cccoeevii 262
BIBLIOGRAPHY .....oooiiiiiiiiiiiieeeieeee et 263



