INDEX

Abortive transactions. See Remedies
Action on the covenant. See Mortgage remedies
Agents. See Real estate agents

Agreement of purchase and sale

purchase price —
cash, 70-71
methods of payment, 70-72
mortgage back/assumption, 71
requirements, 69

standard form of, description, 67-70, 72-83
elements, 67-70, 72-76
encumbrances, 69-70
legal description of land, 68
“more or less”’, meaning of, 68-69
parties, identification of, 68
payment requirements, 69
roles of, 67
title provision, 76-83

title provision. See Title, transfer of

Anticipatory breach, 272-273, 297, 342

Breach of contract. See Contract law; Remedies
Caveat emptor. See Contract law

Clients. See Lawyer’s professional responsibilities
Closing Transaction. See Contract law
Conditions. See Contract law

Conflict of interest. See Lawyer’s professional responsibilities
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Constructive trust, 161-165

Contract law
caveat emptor, 41-56
case law re, 53-54
current law re, 51-52
described, 45-47
disclosure of defects and, 116
error in substantialibus and, 48, 50
exceptions to, 54-56, 116-117
Fraser-Reid v. Droumtsekas, 46-49, 50-51
fraud and, 48, 117
merger and, 45-51
Nesbitt v. Redican, 49-50
patent/latent defects and, 115
purchaser’s response to, 47
classification of statement in contract —
generally, 5-6
importance of, illustration re, 38-41
closing transaction —
effects of, 44
merger and, 43-45
conditions —
generally, 9-11
promises vs. contingencies, as, 20-25
conditions precedent, 20-37
discretionary, 37
Dynamic Transport Ltd. v. O.K. Detailing, 32-36
enforcement of contractual obligations and, 32-36
liability for breach of contract and, 24
nature of, 25-27
obligations associated with, 26, 27
obtaining satisfaction of, limitations, 35
qualification/precondition, 23
representations and, 23
test re satisfaction, 36
true condition precedent —
case law re, development of, 30-36
origin of, 27-30
waiver of, 26-27
Zhilka v. Turney, 27-30
conditions subsequent, 25
damages, 6-7
defects, 115, 116
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Contract law — continued
disclaimer clauses. See exculpatory clauses
equitable conversion, doctrine of, 43-45
exculpatory clauses —

analytical approach to, contemporary, 62-63

described, 56-57

fundamental breach and, 57-59

jurisdiction to refuse, 61

public policy and, 61

regulation of, 60

Tercon Contractors Ltd. v. B.C., 59-63
fraud, 48, 117
fundamental breach, theory of, 57-59
hierarchy of promises and representations, 17-19
merger, 43-52

caveat emptor and, 45-51

current law re, 51-52

described, 43-45

equitable conversion, theories of, 43-44
misrepresentations —

classification of, 11-13

“puff”’, meaning of, 12

remedies, 13, 44

types of, 11-12
negligent misrepresentation, 15-17
promises, contract statements as, 9-11

conditions, 9-11

immediate terms, 9, 11

parties’ intentions re, 11

remedies for breach, 9

rescission for breach, 10

types of, 9

warranties, 9
remedies for breach of contract, 6-9

damages, 6-7

election re, 8

metaphorical understanding of, 8

rescission, 7

specific performance, 7

termination, 8
rescission, cause of action for, 13-15
title. See Title, transfer of

Conveyancing lessons, 118-123
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Damages. See Contract law; Remedies

Defects. See Contract law; Title, transfer of
Duties. See Lawyer’s professional responsibilities
Encumbrances, 69-70, 79-80

Equitable conversion, 43-45

Equitable damages, 276, 348

Equitable interests, 178-180

Equity/right of redemption, 356-357

Exculpatory clauses. See Contract law

Fiduciary duties. See Lawyer’s professional responsibilities; Real
estate agents

Foreclosure. See Mortgage remedies

Frauds and forgeries. See Contract law; Land Titles Act
Fundamental breach. See Contract law; Remedies

Good faith, 95-97, 329-330

Independent legal representation/advice. See Lawyer’s professional
responsibilities

Judicial sale, 357-358, 359

Land Titles Act —

actual notice under, 220-230
actual notice, definition, 226-227
application of, 222
Bank of Montreal v. Smith, 228
burden of proof re actual notice, 226
mortgages exception, 224-225, 228-229
prior unregistered instrument, actual notice of, 220, 222
registration and priorities system, 221
United Trust v. Dominion Stores, 222-225

boundaries under, 219-220

document registrations, rules re, 215

first registration, 214, 215

frauds and forgeries under, 232-245
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Land Titles Act — continued
frauds and forgeries under — continued
actual notice doctrine and, 239-242
amendments to address, 239
deferred indefeasibility standard, 236-239, 242
Durrani v. Augier, 239-242
“fraudulent instrument”, meaning of, 239
Home Trust Co. v. Zivic, 244-245
identity fraud, 243
immediate indefeasibility standard, 236-239
Lawrence v. Wright, 237-239
provisions re, 232-235
Rabi v. Ruso, 242-244
Toronto-Dominion Bank v. Jiang, 242
voidance of fraudulent registration, 235
generally, 213-215
operation of, 213-214
parcel register, 214
priority under, 214
Registrar’s hearing, 214
Registry Act, comparison with, 213
subsequent registrations, 230-232
title under, nature of, 215-219
absolute title, first registration of, 216-218
adverse possession, 218
first registration, 215
qualifications of title, 217-219
titles, types of, 216
transfers of title, 219

Lawyer’s professional responsibilities
conflicts of interest, 428-429, 442-446
duties to clients, 422-427

competence, 422-423

confidentiality, 423

contracting out of, 437

honesty and candour, 424-426

mortgage transactions, reporting duties, 426

title insurance, advice re, 425-426
doing business with client, 446-447
duties to non-clients, 427-428
fiduciary duties, 440-446

breaches of, 441, 445-446

conflict of interest and, 442
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Lawyer’s professional responsibilities — continued
fiduciary duties — continued
generally, 440
Strother v. 3464920 Canada Inc., 443-445
generally, 413-414
independent legal advice, 415, 421-422
independent legal representation —
retainer types and, 414
Rules of Professional Conduct —
recommended, 421
required, 420, 421-422
negligence claims, 429-440
“but for” loss causation test, 431-432
case law examples, 432-437
Outaouais Synergest Inc. v. Keenan, 437-440
Solicitors Act liability relief provision, 437
solicitor’s duties, generally, 429-430
standard of care, 431
red flags in real estate transactions, 425
retainer —
general, 414
“independent legal advice”, defined, 415, 421
independent legal representation, 414, 420-422
joint, 416-420
loan transactions, 416
scope of, 414
short-term legal limited services, 414
special, 414

Merger. See Contract law; Remedies

Misrepresentations. See Contract law; Real estate agents

Mortgage remedies —

action for possession, 360-361

action on the covenant, 373-383
claim in contract, as, 373
classes of persons liable to repay debt, 373
Financeamerica Realty Ltd. v. Holloway, 381-382
Griffin v. Gibbons, 378
Malaviya v. Lankin, 379-381
Mortgages Act, s. 20, operation of, 373-377
National Trust Co. Ltd. v. Fuciarelli, 382-383
novation, 379
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Mortgage remedies — continued
action on the covenant — continued
ongoing liability, 378
comparative advantages/disadvantages of remedies, 366-368
development of, 355-361
equity of redemption, 356-357
examples of exercise of remedies, 383-385
foreclosure, action for, 357, 359, 368-372
Bank of Nova Scotia v. Dorval, 370-372
power of sale vs., 368-372
sale of property after debt discharged, 373
judicial sale, 357-358, 359
foreclosure vs., 368
Land Registration Reform Act, s. 6(1), 363-364
mortgage at common law, 355-356
power of sale. See Power of sale
right of redemption, 356-357
second mortgages, 364-365, 385
subsequent encumbrancers, 359

Negligence. See Lawyer’s professional responsibilities
Notice. See Land Titles Act; Registry Act

Planning Act —
curative provisions, 267-270
example problems, 256-262, 263-267
generally, 247
prospective operation of, 262-267
Reference case, 254-256
“fee””, meaning of, 255
retrospective operation of, 262-267
scheme of subdivision control, 249-254
compliance, meaning of, 251-254
exceptions, 253
loopholes, 253
mortgages, 252
non-compliance, consequences, 250-251
s. 50(3), detailed consideration of, 252-254
subdivision control under, 248-254
purpose of, 248
regulatory approval process, 248-249
scheme of control. See scheme of subdivision control
validation certificate, 269
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Power of sale. See also Mortgage remedies
Bank of Nova Scotia v. Dorval, 370-372
completion of, 401-404
compliance, professed, 404-411
Botiuk v. Collison, 407-409
defective notice cases, 406
judicial strictness, 405
“professed compliance” interpretation of, 408-410
described, generally, 361-363
foreclosure vs., 368-372
impeaching, 404-411
improvident sales, 404
Mortgages Act provisions re —
anti-acceleration provisions, 396-400
generally, 386-389
notice of —
assignment of mortgage after, 393
curing defective, 411
defective notice cases, 406
service of, 389-391
periods of, 404
possession of mortgaged premises, taking, 400-401
redemption period, moratorium during, 391-393
resort to security, 393-396
standard of care, 401-404

Promises. See Contract law

Real estate agents —
Buyer Representation Agreement, 128
Code of Ethics, 141-144, 171-172
case law, 171-172
disclosure of interest, 143
information before agreements, 142
material facts, 144
multiple representations, disclosure before, 142
nature of relationship, 143
commission, 125-126
common law/equity law regulation of —
agents duties to vendor, 133
contractual agreements, 132-133
negligent/fraudulent misrepresentation, 136, 167-171
performance standard, 133
professional negligence, circumstances re, 134-136
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Real estate agents — continued
constructive trust, remedy of, 161-166
fiduciary obligations, 137-140
Calandra v. B.A. Cleaners Ltd., 166
D’Atri v. Chilcott, 139-141
generally, 137-139
Knoch Estate v. Jon Picken Ltd., 144-149
Phillips v. R.D. Realty Ltd., 150-155
principles, 140
purchaser’s agent, scope, 147-149, 160-167
Soulos v. Korkontzilas, 160-166
vendor’s agent, scope of, 150-155
generally, 125-128
multiple listing services, 126-127
negligent/fraudulent misrepresentation by, 136, 167-171
purchaser’s agent —
Calandra v. B.A. Cleaners Ltd., 166
fiduciary duty of, scope, 147-149, 160-167
Knoch Estate v. Jon Picken Ltd., 144-149
Krawchuk v. Scherbak, 168-173
purchaser, relationship with, 127-128, 159
Soulos v Korkontzilas, 160-166
vendor, relationship with, 144-149
Real Estate and Business Brokers Act, 2002, 128-132
administrative law scheme, 129
broker, defined, 128
Code of Ethics, 131
commissions, 129, 132
disclosure requirements, 130
exemptions to registration, 129
false advertising, etc., 130-131
multiple representation, 132
registration to trade requirement, 129
regulation of brokers and agents, 130
trade, defined, 128
restitution, remedy of, 161-166
statutory regulation of. See Real Estate and Business Brokers Act,
2002
“tail period™, 136
unjust enrichment, remedy re, 161-166
vendor, claims against, 159
vendor’s agent —
claims against, 158-159
fiduciary duties of, 150-155
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Real estate agents — continued

vendor’s agent — continued
misrepresentation claim against, 157
Olsen v. Poirier, 157
Phillips v. R.D. Realty Ltd., 150-155
purchaser, relationship with, 156

Registry Act —
absence of, land ownership with, 178-180
actual notice, significance of, 181-182
bona fide purchaser, position of —
in equity, 178-179
under Registry Act, 181
competing claims, 181
effect of, 181-187
equitable claims/doctrines under, 184-187
equitable interests in land, 178-180
executions, binding effect of, 193
generally, 175-177
land, interests in, 178
land ownership and identification, system of, 175-176
legal vs. equitable interests in, 178
nemo dat qui non habet rule, 179-180
notice under, constructive and actual, 187-191
actual notice, effect of, 189
agreement of purchase and sale, purchaser’s interest under, 191
“in trust”, constructive notice effect of, 188-189
overriding interest exceptions, 192
purpose of, 175-176
registration under, effect of, 181-183
searches under, 177
sheltering, effect of, 193
title investigation under, 193-211
40-year search period, 195-197
1387881 Ontario Inc. v. Ramsay, 209-211
amendments re search period, controversial issues re, 196-197,
210
Battison v. Ferrell, 201
case law, 201-211
“claim arising under any Act”, meaning of, 194
claims —
extinguishment of, 198-201
meaning of, 198
notice of claim, registration of, 199-200
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Registry Act — continued

title investigation under — continued
Fire v. Longtin, 204-209
good root of title, 60-year period following, 194
Land Titles Act approach vs., 193
Ontario Hydro v. Tkach, 202-204
“owner”’, meaning of, 194
retroactivity issue, 204-208

title opinion, formation of, 177

trust scenarios, 178-180

unregistered leases, subjection to, 191-192

Remedies —
alternative remedies, election re, 278
anticipatory breach, 272-273, 297, 342
breach of contract. See Contract law
calculation of damages. See also measure of damages
deposit, role of, 292
examples, 288-290
generally, 347
income-generation value, 298-300
mitigation, 284, 290-291
common law damages for breach of contract, 276
damages in lieu of specific performance, 316
damages incidental to specific performance, 276
efficient breach, idea of, 307
equitable damages in lieu of specific performance, 276, 348
equitable vs. common law damages, 348
fundamental breach, 341-342
generally, 271-272
Johnson v. Agnew, 273-283
law of remedies re, 275
measure of damages. See also calculation of damages
100 Main Street Ltd. v. W.B. Sullivan Construction, 285-288,
290-292
assessment, date of, 288
example, 284
goal of damages, 283, 346
market value, time of measuring, 287
mitigation, 284
merger, 281
misrepresentation, for, 13, 44
mitigation, 284, 290-291, 347
mortgage remedies. See Mortgage remedies
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Remedies — continued
purchasers’ damage claims, 293-297
A.V.G. Management Science Ltd. v. Barwell Developments Ltd.,
294
Bain v. Fothergill, rule in, 293
examples, 296
innocent purchaser, 295
rescission clause, 293
quantum of damages award, 282
repudiation —
acceptance of, 343
described, 340-341
refusal to accept by innocent party, 344
termination of contract on, 345-346
withdrawal of, 344
rescission, 279, 293, 346
specific performance, claim for, 277, 290, 300-302, 310-322, 344-345
306793 Ontario Ltd. in Trust v. Rimes, 311-312
advantages and disadvantages of, 300-302, 310
availability and effect of, 303, 311-322, 349-352
award, consequences on, 348
claim for damages and, 311-318
diminished role of, 310
Domowicz v. Orsa Investments Ltd., 303-307
future of, 309
generally, 348-351
investment/commercial property, 351
John E. Dodge Holdings Ltd. v. 805062 Ontario Ltd., 319-321
mitigation and, 290
Semelhago v. Paramadevan, 314
Southcott Estates Inc. v. Toronto Catholic District School Board,
321
tender. See tender
time of the essence and. See time of the essence
uniqueness vs. adequate substitute, 350-351, 353
tender, 332-335
anticipatory/closing date breach, where, 333
breach met by imperfect tender, 332
generally, 332
perfect tender, 334
“ready, willing and able”’, meaning of, 333
termination of contract, 345-346
time of the essence, 322-332, 335-339, 343
availability of, rules re, 325
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Remedies — continued
time of the essence — continued
breach of warranty context, 323
classes of cases, 322
conditions precedent context, 323, 325-327
Domicile Developments Inc. v. MacTavish, 335-339
election, 328
essential term of contract context, 323
express term re, 324
generally, 322
good faith rule, 329-330
inferred term re, 324
King v. Urban & Country Transport Ltd., rule in, 330-332
reasonable notice re term, 234
reinstatement of, 330-332
reliance on, prerequisites, 329
rule re, 343
secondary terms of contract context, 323
waiver of term, 327

Repudiation. See Remedies

Requisitions. See Title, transfer of

Rescission, 279, 293, 346

Restitution, 161-166

Retainers. See Lawyer’s professional responsibilities
Specific performance. See Remedies

Subdivision control. See Planning Act

Tender. See Remedies

Time of the essence. See Remedies

Title. See Land Titles Act; Registry Act; Title, transfer of

Title, transfer of —
Agreement of purchase and sale. See Agreement of purchase and sale
cloud on title, described, 78
defects, patent and latent. See also objections to title
confusion re, 113
described, 85
physical quality, of, 113-116
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Title, transfer of — continued
defects, patent and latent. See also objections to title — continued
Stieglitz v. Prestolite Battery, 85-88
Tony’s Broadloom and Floor Covering Ltd. v. NCM Canada
Ltd., 113-116
easements, 82
encumbrances on, 79-80
good faith in contractual performance, 95-97
good title. See marketable title
good not perfect title, 92
1ssues re, 65-66
marketable title —
described, 77-82
obligation to convey, 84
objections to title —
defects, patent and latent, 85-86
easements, 85-90
generally, 83
LeMesurier v. Andrus, 92-97
materiality, contextuality of, 91-92, 95
Stefanovska v. Kok, 88-90
Stieglitz v. Prestolite Battery, 85-88
trivial defencts, 88
Vendors and Purchasers Act, jurisdiction under, 88, 98-99
paper title, 81
Phinney v. Macaulay, conveyancing lessons in, 118-123
certainty re vendor’s inability to convey promised title, 120
duty to honestly perform contract, 123
defects, materiality of, 122
judicial attitude in favour of contract enforcement, 123
refusal to close, alternatives to, 121
Vendors and Purchasers Act, use of, 120
possessory title, 81
refusal to close, purchaser’s. See Phinney v. Macaulay, conveyancing
lessons in
rescission/cancellation/annulment clause, use of, 110-112
search, 80 82-83
sources of problems, 80
specific performance with abatement, 95
standard form agreement, 76-77
Statute of Frauds requirement, 66
title insurance, 83
title requisitions, types of, 100-110
classification, judicial, 108
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Title, transfer of — continued

title requisitions, types of — continued
conveyance requisition, 103-104
fairness principles and, 106
latent title requision, 105
Majak Properties Ltd. v. Bloomberg, 107-110
requisition, defined, 100
requisition simpliciter, 105
root of title requisition, 101-103
timeliness issue, 107
types described, 101

Vendors and Purchasers Act
adversarial motion under, 99
jurisdiction under, 88, 98-99
“sweetheart” motions under, 100

Unjust enrichment, 161-162
Vendors and Purchasers Act. See also Title, transfer of

Warranties, 9, 323
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