
Index

ANONYMOUS SOURCES see INFORMERS; TIPSTERS

ANTICIPATORY WARRANTS, 102, 237, 239, 245, 258, 342

ASSISTANCE ORDERS

. checklist, 410

. computer expert assistance, for, 108, 177, 178

. constitutionality, 268

. drafting, 333

. drug searches, not available for, 222

. generally, 108, 114, 162, 228, 257

. historical background, 266, 267

. jurisdiction to issue, 108

. network administrator assistance, for, 177, 178

. procedure, specific issues re, 333, 410

. types authorized, 177, 268-270

BACKING, 108, 345, 346

BANKING RECORDS, 18, 25, 29, 32, 153, 154, 357, 358

BASKET CLAUSES, 146-151

BLOOD WARRANTS, 109, 403, 404

BODILY IMPRESSION WARRANTS

. “best interests of the administration of justice,” 254, 255

. checklist, 388

. generally, 109, 317

. “information concerning the offence,” 254

CELLULAR PHONES, 9, 25, 32, 312, 352

CHARTER OF RIGHTS AND FREEDOMS

. s. 2(b), 296, 297

. s. 7, 178, 220, 264

. s. 8, 2, 7-43, 47, 50, 51, 59, 68, 85, 139, 204, 238, 241, 264, 296, 354, 356

. s. 10(a), 265, 266

. s. 10(b), 59

. s. 24, 2, 4, 5, 43

. s. 24(2), 2, 4, 5, 43, 201, 202

COMPUTER SEARCHES AND SEIZURES
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. assistance orders, 109, 177

. copies of data, 173-176

. drafting warrant, 176, 177

. execution, 177, 181, 183, 184

. . note-taking, 184

. . timing, 183, 184

. expert assistance, 184

. generally, 171, 172

. hardware seizures, 163, 164, 174

. . decision to seize, 174

. . peripherals, 174, 175

. informational searches, 15-21, 172, 173

. innocent third party, 175-177

. “medium” and “message,” distinguishing, 171-174

. network administrator assistance, 177, 178

. originals, 175, 176

. overseizure, 178-180

. plain view, 182

. protocols, 181-183, 348-349

. specific mention, 180, 181

. unanticipated computer, 181

“CONFIRM OR DENY” WARRANTS, 259-261

CONSENT SEARCHES, 2, 30, 106, 110, 356

CONTROLLED DRUGS AND SUBSTANCES ACT SECTION 11

WARRANTS see DRUG WARRANTS

CONVENTIONAL WARRANTS

. amendment post-issuance, 114

. ancillary orders, 108

. authority, scope of, 83

. authority to issue, 107-110

. checklist, 384, 385

. computer searches, authorizing, 163

. ex parte nature of application, 106, 107

. forms, APP I-4, APP I-5

. judicial protocols, 112-114

. legislation, interpretation of
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. . “anything that will afford evidence,” 103-105

. . “building, receptacle or place,” 157, 158

. . generally, 83-85

. . “in writing,” 93-95

. . information concerning the offence, 105, 106

. . “information on oath,” 85-95
. . .criminal records, 90, 91
. . .expert evidence, 90
. . .eyewitness identification, 93
. . .hearsay, 86-89
. . .privilege, informer, 89
. . .profiles of possible targets, 91-93
. . . sourcing, 86
. . . tipsters, 89

. . “police investigation has revealed,” 86-89

. . “reasonable grounds to believe,” 95-98

. . “reasonable grounds to suspect,” 99-101

. . “that there is,” 102, 103

. . . stale-dating, 102

. . “will afford evidence,” 103-105, 133, 147, 152

. limit on things that may be seized, 141, 142

. parties responsible for execution, 109, 110, 113, 114

. preconditions to issuance of warrant, 81, 82

. sourcing requirement, 86

. swearing information, 110, 111

CORONER’S INQUIRY, 204, 205

CROWN COUNSEL

. role, in warrant applications

. . function, 67, 68

. . generally, 59, 60

. . jurisdiction, 71, 72

. . timing of involvement, 68-70

. . who to call, 71-72

“CROWN SHOPPING,” 72

DETENTION ORDERS

. Charter challenges

. . forum, inappropriate, 362

INDEX
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. consent to continued, following warranted search, 361, 362

. extension of, 360-362

. initial, 360

. lapsed, 362

. production orders, 358

. subsequent, 360, 361

. table summarizing, 358, 359

. where charge laid/proceedings instituted, 360

DISCLOSURE, 60-66, 68, 199, 220, 326

DNA WARRANTS

. authorization generally, 107-110, 112, 209-217

. checklist, 387, 388

. conditions

. . execution, of, 217, 218

. . post-execution, 219, 220

. consent, 208

. Crown review of applications, 112, 113

. data bank orders and warrants, distinguished from, 220

. execution

. . conditions relating to, 217, 218

. . delay pending challenge, 219

. . post-execution conditions, 219, 220

. forms, APP I-4, APP I-5

. generally, 208-220

. judicial authorization to issue, 110

. maternity testing, 216

. paternity testing, 216

. post-execution conditions, 219, 220

. preconditions for authorization

. . “best interests of the administration of justice,” 216, 217, 254,
255

. . designated offence, 213

. . forensic sample, 213-216

. . generally, 217, 218

. privacy, 211, 212

. statutory safeguards, 211, 212
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. young offenders, 218

DOCTORS’ OFFICES see MEDICAL RECORDS

DRAFTING

. complex applications, 185, 186

. computer warrant, 172

. describing location

. . “building, receptacle, or place,” 157, 158

. . computers, 162, 164

. . failure to properly describe location, 156, 157

. . motor vehicles, 161, 163

. . multi-occupant dwellings, 160, 161

. . multi-unit dwellings, 160, 161

. . offices, 160, 161

. . outbuildings, 158, 159

. . rule, importance of, 155

. . rural properties, 159, 160

. describing offences

. . approaches to wording, 167, 168

. . failure to properly describe offence, 166, 167

. . generally, 165, 166

. . “unknowns,” dealing with, 168, 169

. describing things

. . banking records, 153, 154

. . classes of things
. . .basket clauses, 146-151
. . .compliance with limits, 151, 152

. . “fellow officer test,” 139-141

. . generally, 143-146

. . limit on things that may be seized, 151, 152

. . location of fugitive, 153

. . offence-related property, 153

. . “will afford evidence” requirement, 152

. empirical studies of, 115-120

. falsehoods in information to obtain, 120, 121

. language

. . active voice, using, 124-127

INDEX
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. . archaic, 124

. . constitutional breaches, re, 368, 369

. . generally, 47

. . introductory
. . .applicant, re, 363, 364
. . .cast of characters, re, 364
. . .generally, 363
. . .notice to subject, re, 364, 365
. . .organizational aids, 364
. . .overview, 364
. . .previous applications, re, 365

. . legalistic, 124

. . passive voice, avoiding, 124-127

. . unnamed sources, re
. . .citizen informer, 198
. . .paid informer, experienced, 193, 194, 367, 368
. . . tipster, 186, 187, 365-367

. multiple warrants based on one information, 202

. narrative

. . rule against, 128, 129

. . story of investigation, telling, 129-131

. organization

. . appendices, 134

. . cast of characters, 132

. . exhibits, 134, 135

. . formatting, 133

. . generally, 131, 132

. . headings, 133

. . introduction, 132

. . numbering, 133, 134

. . proofreading, 135

. precedents, using, 121-124

. pre-printed forms, 94, 135-137

. preserving draft materials, 137, 138

. “three questions approach,” 129, 130

. timing issues see EXECUTION

. “write to the section,” 127, 128
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DRUG WARRANTS

. checklist, 401, 417

. execution, 222, 223, 340, 341

. . night execution, 222, 341

. generally, 207, 259, 264, 265

. inspections, 223

. post-execution, 223-227

. preconditions for issuance, 221

. statutory provisions, APP I-5

EVIDENTIARY ISSUES

. criminal records, 90, 91

. electronic evidence, 171-174

. exclusion of evidence, 2, 4, 43, 59

. expert evidence, 90

. eyewitness identification, 93

. hearsay, 86-89

. informer privilege

. . exception, 199

. . limits, 196, 197

. . nature and scope, 195, 196

. reasonable grounds, 81, 82, 95-101, 252, 253

. reasonable suspicion, 99-101

. reliability of informers, assessing, 46, 189-194, 197

. solicitor-client privilege, 68, 270-272, 299

. sourcing, 86

. “will afford evidence,” 90, 103-105, 152

EXCLUSION OF EVIDENCE, 2, 4, 43, 59

EXECUTION

. Canada-wide, 345, 346

. computer searches, 348, 349

. duty to present warrant, 349, 350

. extra-provincial, 345, 346

. extraneous intrusions, 348

. “no knock” entries, 342-345

. no preclusion of common law search powers, 352
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. photographing during, 347

. reasonableness of, 39, 40

. right to counsel, delaying, 351, 352

. supervision, 350

. timing

. . extended execution periods, 341, 342

. . generally, 337, 338

. . “in-and-out” rule, 338, 339

. . night execution, 339-341
. . .night execution under CDSA, 222

. . “one search” rule, 341

. unnecessary intrusions, 348

. videotaping during, 347

EXIGENT CIRCUMSTANCES

. checklists, 413-417

. generally, 2, 58, 59

. warrantless search powers in, 413-418

EXPECTATION OF PRIVACY, REASONABLE

. engagement, 7, 8

. examples, 21-36

. existence, determining, 9-14

. generally, 7

. informational searches, 15-21

. police interference with, 36-38

. standing, 8, 13, 20, 21, 36

. video surveillance, 10, 23, 24, 234-236, 259, 347, 386

FEENEY WARRANTS AND RELATED ORDERS, 109, 303, 304, 344,
399-401

“FELLOW OFFICER TEST,” 139-141

FINANCIAL RECORDS see BANKING RECORDS; PRODUCTION

ORDERS, STATUTORY

FIREARMS WARRANTS

. checklist, 402

. jurisdiction to issue, 110, 119

FORMS FOR WARRANTS, 93-95, APP I-4, APP I-5

. pre-printed, 94, 135-137
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. use of, 94

GAMING AND BETTING, WARRANTS TO SEARCH

. checklist, 405, 406

. generally, 110, 316

GENERAL WARRANTS

. anticipatory warrants, 237-239, 245, 258, 342

. checklist, 385, 386

. “confirm or deny” warrants, 259-261

. constitutionality, 228, 241

. cover-ups, 263-266

. covert entries, 236, 237

. Crown review of applications, 112, 113

. DNA, for seizure of, 208, 230, 234, 262, 263

. interpretation of legislation, 243, 245, 248

. judicial officer authorized to issue, 110

. limits on power see also preconditions for issuance

. . bodily integrity, 230-234

. . covert entry, 236, 237

. . generally, 250, 251

. . provincial offences, 266

. . video surveillance, 234-236

. lying about reason for detention and search, 264, 266

. minimization clauses, 235

. preconditions for issuance

. . “best interests of the administration of justice,” 254, 255

. . generally, 250, 251

. . “information concerning the offence will be obtained,” 253,
254

. . judicial officer, issuing, 251, 252

. . “no other provision,” 255-259

. . “reasonable grounds to believe,” 252, 253

. provincial offences and, 266

. rationale for, 228-230

. returns upon execution, 261

. “rolled-up” application, 112, 202, 259

. “sneak and peek” warrants, 260
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. strip searches, 234

. terms and conditions, 237, 238

. ultrasounds, 233, 234

. wiretaps, 250, 254, 263

. x-rays, 233, 234

HATE PROPAGANDA WARRANT

. checklist, 407, 408

. generally, 110, 316

HEARSAY, 86-89

HEAT PROFILING, 19

HOSPITAL SEARCHES see MEDICAL RECORDS

INFORMATIONAL SEARCHES, 15-21, 172-173

INFORMERS

. assessing reliability, 46, 189-194, 197

. checklist, 375, 381

. citizen, 198

. defining, 196

. disclosure to accused, 199, 200

. Garofoli procedure, 199, 200

. generally, 89, 186-200

. limits on dealing with, 196, 197

. nomenclature, 186, 187

. privilege

. . exception, 199

. . nature and scope, 195-197

. protecting, 198, 199

JUDICIAL OFFICERS see also JUSTICES OF THE PEACE

. protocols for applications to, 112, 113

. table of, 109, 110

JUDICIAL REVIEW

. Garofoli procedure, 73-75

. role of reviewing court

. . review of issued warrants, 72-77

. . review of refusals to issue warrant, 77-79

JUSTICES OF THE PEACE
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. checklists, 384, 388, 390, 392-403, 405, 408, 412, 413

. role in warrant applications

. . checklists, 372, 376

. . constitutional standard, 49

. . constitutional violations in application, 55-58

. . generally, 46-59

. . independence, 50

. . neutrality standard, 50-55

. . signature, 59

LAW OFFICE SEARCHES

. common law, 273-277

. conditions, 275-276

. solicitor-client privilege, 270-77

LOCATION OF FUGITIVE, 153

MAIL SEARCHES, 302, 303

MATERIAL TENDING TO CORRUPT MORALS WARRANT

. checklist, 404, 405

. generally, 110

MEDIA OUTLET SEARCHES

. balancing of interests, 284-288

. Charter, 296, 297

. checklist, 374, 383

. common law, 278, 279

. conditions, 288-290

. Crown involvement, 68, 69

. four-part analysis, 179, 281-291

. freedom of the press, 296, 297

. generally, 106, 107, 278-281

. inter partes hearings, 281-283

. Journalistic Sources Protection Act

. . exceptions, 295

. . no other source available, 285, 286, 291

. . overview, 279-281

. . post-seizure, 291-294

. . public interest and privacy interest, 284-288

INDEX

435



. . special advocate, 295

. notice, 281-284

. statutory preconditions, 284

MEDICAL RECORDS

. checklist, 374, 383

. generic information, 32

. psychiatric records, 300-302

. regular medical records, 297-300

MINERALS, VALUABLE, 316, 408

MOTOR VEHICLE SEARCHES, 26, 28, 161, 162

MUTUAL LEGAL ASSISTANCE IN CRIMINAL MATTERS ACT RE-

QUESTS, 308-310

NUMBER RECORDER WARRANT see TRANSMISSION DATA RE-

CORDER WARRANT

OFFENCE-RELATED PROPERTY, 82, 84, 153

PLAIN VIEW, 2, 33, 58, 148, 182, 355

POLICE

. Crown assistance, seeking, 68-70

. education of, 5, 120

. good faith compliance with law, 4, 5

. informers, limits on dealing with, 197

. interference with privacy, 6, 7, 36-38

. role in warrant applications

. . checklist, 377-383

. . disclosure, 62-65

. . division of labour, 60, 61

. . draft warrant or order, 67

. . generally, 59, 60

. . presentation of information to obtain, 65, 66

. . preserving draft ITOs, 67

. . preserving source materials, 67

PRESERVATION DEMANDS OR ORDERS

. checklists, 388-391

. generally, 324

PRINCIPLES, ORGANIZING

. expectation of privacy
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. . engagement, 8

. . examples, 21-35

. . existence, determining, 9-14

. . generally, 6

. . informational searches, 15-21

. . judicial pre-authorization, 43

. . police interference with, 36-38

. judicial pre-authorization

. . expectation of privacy, 6-14

. . meaningful, 43

. . regulatory searches, 42

. . role, central, 1-6

. presumption of warrant

. . judicial pre-authorization, 43

. . legal authority, 6

. reasonableness of search

. . authorized by law, 39,40

. . generally, 39

. . reasonableness of execution, 41, 42

. . reasonableness of law, 40, 41

. regulatory searches, 3, 42

. remedies, constitutional, 43

PROCEEDS OF CRIME, 60, 110, 395, 409, 410

PRODUCTION ORDERS, STATUTORY

. checklists, 391-396

. detention orders, 358-360

. financial institution, 323, 395, 396

. general, 317-323, 391, 392

. judicial officers authorized to issue, 109

. preconditions for issuance, 319-321

. return orders, 353-356

. standard of proof, 319, 320

. types

. . communication trace order, 324, 392, 393

. . financial institutions order, 323, 395, 396
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. . general order, 319-323

. . tracking data order, 324, 394, 395

. . transmission data order, 324, 393, 394

PROVINCIAL OFFENCES ACT (ONTARIO), 83, 119, 266, 338

PSYCHIATRIC RECORDS, see MEDICAL RECORDS

REGULATORY INVESTIGATIONS

. searches, 3, 42, 202-205

. seizure of materials from, 42, 333

REPORT TO JUSTICE

. banking documents, 357, 358

. consent searches, 356

. forms, APP I-5

. need for, 355, 356

. production orders, 358

. timing of return, 356

. warrantless searches, 357

RETURN see REPORT TO JUSTICE

“ROLLED-UP” APPLICATIONS, 112, 202, 259

SCHOOL SEARCHES, 12, 24, 27, 28

SEALING ORDERS

. checklist, 411, 412

. common law power, 325

. generally, 108

. legislative power, 325-328

. non-publication orders, 332, 333

. post-execution, 331, 332

. reasons

. . sufficiency, 331

. review of, 331

. when appropriate, 328-330

“SNEAK AND PEEK” WARRANTS, 260

“SNIFFER-DOGS”, 27, 99, 265

SOURCING, 86

SPECIAL WARRANT (PROPERTY SUBJECT TO FORFEITURE

(PROCEEDS OF CRIME))

. checklist, 409, 410

HUTCHISON’S SEARCH WARRANT MANUAL

438



. generally, 316

STATE AGENCY, 36

SUCCESSIVE APPLICATIONS, 334, 335

TELEWARRANTS

. checklist, 413

. “designated for the purpose by the chief judge of the provincial
court”, 305

. generally, 116-120, 304-308

. impracticability of obtaining a warrant in person, 305-307

. indictable offence, 304, 308

TERRORIST PROPAGANDA WARRANT

. checklist, 406, 407

. generally, 110, 207, 316

“THREE QUESTIONS APPROACH,” 129-131

TIPSTERS

. assessing reliability, 46, 189-194, 197

. checklist, 375, 381

. generally, 186, 187

. nomenclature, 186, 187

. privilege

. . exception, 199

. . nature and scope, 195-197

. protecting, 198, 199

. “satisfied by information on oath,” 89

TRACKING DEVICE WARRANT (INDIVIDUALS)

. checklist, 397, 398

. extra-provincial, 345

. general, 310-312

. jurisdiction to issue, 109

. standard of proof, 311

TRACKING DEVICE WARRANT (TRANSACTIONS/THINGS)

. checklist, 396, 397

. extra-provincial, 345

. general, 310-312

. jurisdiction to issue, 109

. standard of proof, 99, 311
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. use as search, 10, 121

TRANSMISSION DATA RECORDER WARRANT

. checklist, 398, 399

. constitutional issues, 314

. general, 312-316

. jurisdiction to issue, 109

. standard of proof, 313-316

VIDEO SURVEILLANCE, 10, 23, 24, 234-236, 259, 347, 386

WARRANTLESS SEARCH POWERS, STATUTORY

. checklists, 413-418

. exigent circumstances, 413, 414

. exigent drug searches, 417, 418

. exigent entry to dwelling house to arrest or apprehend, 416, 417

. exigent public safety seizure of weapons, 415, 416

. exigent seizure of evidence of weapons offences, 414, 415

YOUTH CRIMINAL JUSTICE ACT, 210
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