
TABLE OF CONTENTS

DEDICATION [MARIO D. BELLISSIMO] ............................................. iii
DEDICATION [COBUS (JACOBUS) KRIEK] ...........................................v
FOREWORD............................................................................................vii
INTRODUCTION .................................................................................... ix

TABLE OF CASES ................................................................................xvii

PART I: LABOUR MARKET IMPACT ASSESSMENTS — COBUS
(JACOBUS) KRIEK

CHAPTER 1: INTRODUCTION OF LABOUR MARKET IMPACT
ASSESSMENTS

1.1 Definition and Purpose of a LMIA .................................... 1
1.2 History, Statistics, and Trends ............................................ 3
1.3 Jurisdiction......................................................................... 6
1.4 Overview of Genuineness Factors ....................................... 9
1.5 Factor 1: Actively Engaged ...............................................10
1.6 Factor 2: Reasonable Needs ..............................................11
1.7 Factor 3: Able to Fulfill ....................................................11
1.8 Factor 4: Past Compliance.................................................19

CHAPTER 2: BASIS OF ASSESSMENT AND EFFECT ON LABOUR
MARKET

2.1 Overview of Seven Factors in the Regulations ...................27
2.2 Factor 1: Job Creation or Job Retention ...........................28
2.3 Factor 2: Creation or Transfer of Skills .............................30
2.4 Factor 3: Labour Shortage ................................................32
2.5 Factor 4: Prevailing Wage .................................................43
2.6 Factor 5: Labour Disputes ................................................51
2.7 Factor 6: Efforts to Fulfill Commitments ..........................52

CHAPTER 3: RECRUITMENT EFFORTS AND LMIA SPECIAL CASES
3.1 Factor 7: Recruitment Efforts............................................55
3.2 Variations in the LMIA Process ........................................64
3.3 Low-Wage/High-Wage Streams .........................................64
3.4 LMIA for Academics ........................................................65
3.5 Camp Counselors (Ontario only) .......................................66
3.6 Certificate of Selection from Quebec (Quebec only) ...........66
3.7 Collective Bargaining Agreements (CBA)...........................68
3.8 Employer Associations ......................................................68
3.9 Entertainment Industry LMIA ..........................................69
3.10 Foreign Governments ........................................................69
3.11 Caregiver...........................................................................69
3.12 Agriculture Stream LMIA .................................................71



3.13 Owner-Operator LMIA .....................................................79
3.14 Positions for a Short Duration ..........................................80
3.15 Religious Instructors .........................................................81
3.16 Seasonal Agricultural Workers Program (Quebec only) .....81
3.17 Specialized Service Technicians..........................................81
3.18 Warranty Work.................................................................82
3.19 Global Talent Stream LMIA .............................................82
3.20 Permanent Residence LMIA..............................................93

CHAPTER 4: ORGANIZATIONAL AND LEGAL CONSIDERATIONS
4.1 Horizontal Plan and Mandate Letter .................................95
4.2 Horizontal Initiatives and Government HUMA

Report...............................................................................96
4.3 Relationship between Service Canada and Employment

and Social Development ....................................................98
4.4 Relevant Principles: Procedural Fairness, Providing

Reasons, Reasonableness ...................................................99
4.5 Federal Court Cases and Key Takeaways ........................ 104
4.6 Calls by Officers .............................................................. 120
4.7 Lack of Transparency of LMIA Rules............................. 121
4.8 Access to Information Requests....................................... 124
4.9 Written Instructions to Clients......................................... 125

APPENDIX A – Sample LMIA Instructions ........................................... 125
APPENDIX B – Sample Submission Letter ............................................. 131

PART II: LMIA COMPLIANCE AND ENFORCEMENT — MARIO D.
BELLISSIMO

CHAPTER 5: EMPLOYER COMPLIANCE REGIME
5.1 Overview ......................................................................... 143
5.2 Evolution of Compliance Regime 2011-2017.................... 144
5.3 Definition of Employer.................................................... 146
5.4 What Are the Legal Means to Review Employer

Compliance? .................................................................... 150
5.5 Expanded Enforcement Powers as of December 1, 2015 .. 161
5.6 Recent Developments in Audits ....................................... 164
5.7 Leveraging Foreign Talent over the Long Term............... 166
5.8 International Comparisons .............................................. 167

CHAPTER 6: COMPLIANCE STRATEGY AND INFORMATION
SHARING

6.1 Immigration Compliance or LMIA Compliance .............. 183
6.2 Information Sharing with IRCC...................................... 187
6.3 Information Sharing with the CBSA................................ 191
6.4 Information Sharing with the Provinces........................... 195
6.5 Information Sharing with Authorized Representatives ..... 199

xiv Labour Market Impact Assessments



6.6 The Future of the Privacy Act and Access to Information
Act .................................................................................. 201

CHAPTER 7: LEGAL SCOPE OF ESDC LAW AND POLICY
7.1 Scope of ESDC Policy..................................................... 209
7.2 Administrative Monetary Penalties (AMP) – Scope

and Effect........................................................................ 211
7.3 Legal Scope of Enforcement Measures ............................ 212
7.4 Collateral Provincial Proceedings..................................... 217
7.5 Labour Market Impact Assessment Fees – Legal

Implications..................................................................... 219
7.6 Conclusion ...................................................................... 231

CHAPTER 8: LEGAL REMEDIES
8.1 Canadian Administrative Law ......................................... 233
8.2 The Legal Authority: Act and Regulations ...................... 234
8.3 Justifications for Non-compliance.................................... 236
8.4 Notice of Preliminary Finding ......................................... 237
8.5 Notice of Final Determination......................................... 237
8.6 Legal Authority to Conduct Employer Compliance

Reviews (ECR)................................................................ 237
8.7 Ministerial Revocations, Suspensions, and Refusals

Going Forward ............................................................... 240
8.8 Key Definitions in Compliance Regime Remain

Undefined ....................................................................... 240
8.9 Court Remedies............................................................... 241
8.10 Sample Federal Court Pleading ....................................... 246

APPENDICES
APPENDIX A – TABLE 1 – EMPLOYER CONDITIONS.................... 257
APPENDIX B – TABLE 2 – COMPLIANCE HISTORY....................... 261
APPENDIX C – TABLE 3 – SEVERITY OF THE VIOLATION.......... 263
APPENDIX D – TABLE 4 – ADMINISTRATIVE MONETARY
PENALTY AMOUNTS.......................................................................... 265
APPENDIX E – TABLE 5 – PERIOD OF INELIGIBILITY ................. 267

PART III: IMMIGRATION AND REFUGEE ACT & IMMIGRATION AND
REFUGEE REGULATIONS

Immigration and Refugee Protection Act, S.C. 2001, c. 27......... 271
Immigration and Refugee Protection Regulations,
SOR/2002-227 ......................................................................... 421

INDEX.................................................................................................... 703

Table of Contents xv


