
Index

ABUSE OF CORPORATE POWER
Generally, 5:1

ACTION
See Litigation

AFFILIATED COMPANIES
Party to proceedings, as, 8:16
Standing of, 2:2, 2:3

APPEALS
Automatic right, 8:23
CBCA provisions, interaction with

provincial rules, 8:23
‘‘Court of appeal,’’ meaning of,

8:23
Interlocutory order, appeal from,

8:23
Jurisdiction of appellate court, 8:28
Leave requirement, 8:23
Right to appeal from order, 8:23
Standard of review on

generally, 8:24
deference, 8:25
discretionary decisions, of, 8:27
facts, of, 8:25
law or jurisdiction, of, 8:26
standing, grant of, 8:27

Stay pending appeal, power to
grant, 8:29

APPLICATION
Generally, 8:12

ARBITRATION AGREEMENTS
See Litigation

BAD FAITH
Generally, 5:5
No necessity to show, 1:5

BAD FAITH—Cont’d
Relevance of

See Oppressive conduct

BANKRUPTCY
See also Insolvency
Trustee in, 2:16

BENEFICIAL OWNERS,
STANDING

Generally, 2:6

BUSINESS JUDGMENT RULE
Generally

See Directors and officers
See also Oppressive conduct
Judicial deference to, 1:4
Takeover bid context, 5:8

BUYOUT OF SHARES
Generally, 6:17

CARE, DUTY OF
See Directors and officers

CLASS ACTION
Generally, 8:13
Employees, by, 5:20
Interim costs, 8:18

COMPENSATION
Generally, 6:19

COMPLAINANT
Bad faith of, 6:7
Defined, 2:2
Director, as, 2:10
Good faith requirement, 7:6
Judgment creditor as, 5:19
Security for costs and, 8:19
Unsuccessful, award against, 8:21
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COMPLIANCE PROVISIONS
Generally, 7:13
Loyalty duty breach and, 7:13
Prospective breaches, 7:13
Scope of, 7:13
Technical/mechanical breaches,

limitation re, 7:13

CONDUCT, OPPRESSIVE
See Oppressive conduct

CONFLICT OF INTEREST
Generally, 4:5, 5:8

CONFLICT OF LAWS
Generally, 8:8

CORPORATE OPPORTUNITY
Generally, 5:5

CORPORATIONS
Directors of, authority to manage,

1:3
Liquidation of

See Liquidation and dissolution
of corporation

Powers of, 1:3
Publicly traded, 5:15
Shareholders, separation from., 1:3
Theory of, 1:3
Transfer of corporate assets, 5:13
Types of, 1:3

COSTS
Corporate liability for, 8:21
Court discretion re award, 8:21
General rule re, 8:21
Indemnity costs award, 8:21
Interim

generally, 8:18
class action, in, 8:18
financial inability justification,

8:18
test re, 8:18
timely application for, 8:18

Power to award, 8:18 et seq.
Receiver-manager, of, 6:34

COSTS—Cont’d
Reimbursement of corporation,

8:21
Remedy, 8:12
Security for costs

generally, 8:19
appeal, on, 8:19
civil procedure rules re, 8:19
complainant not required to give,

8:19
‘‘tacking on’’ issue, 8:19

Solicitor-and-client costs award,
8:21

Unsuccessful complainant, award
against, 8:21

COURTS
Generally

See Litigation
‘‘Court of appeal,’’ meaning of,

8:23
Discretion of

See Judicial discretion
Orders by

See Oppression remedy

CREDITORS
Generally

See Oppressive conduct
Employee as, 2:11, 2:13
Insolvent company, duty to, 4:6
Judgment creditor as complainant,

5:19
Standing of, 2:2, 2:11

DAMAGES
See also Remedies; Relief
Duplication, 6:30, 6:31
Punitive, 6:7

DEBENTURE HOLDER
Claim brought by, 2:19
Rights of, 5:18

DEFERENCE
See Judicial deference

OPPRESSION REMEDY
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DERIVATIVE ACTION
Generally, 7:2, 7:4, 7:12
Best interest of corporation require-

ment, 7:7
Foss v. Harbottle, rule in, 7:2, 7:3

limited relevance of, 7:4
rationale for, 7:3

Good faith of complainant, require-
ment re, 7:6

Leave requirement, 7:2, 7:4
Oppression proceeding and

generally, 6:29, 7:2
derivative claims pursued under

oppression remedy, 7:10
mutual exclusivity, 7:9
procedural differences, 7:2
relationship between, 7:8
remedy vs. wrong analysis, 7:2
simultaneous proceedings, 7:11

Origins of, 7:3, 7:4
Reasonable notice requirement, 7:5

DIRECTORS AND OFFICERS
Authority of manage, 1:3, 4:2

delegation power, 4:2
discretion not fettered, 4:2

Business judgment rule
generally, 4:7 et seq.
adoption in Canada, 4:9
‘‘enhanced scrutiny’’ test, 4:9
judicial deference, as, 4:7, 4:9
origins of, 4:8
proper purpose test vs., 4:8
purpose and role of, 4:7
reasonableness factor, 4:9

Complainant, as, 2:10
Duties of

generally, 4:2 et seq.
authority to manage and, 4:2
care

See duty of care
compliance with legislation/

regulations, 4:2
fiduciary, 4:2, 4:4

DIRECTORS AND OFFICERS
—Cont’d

Duties of—Cont’d
insolvent companies

See insolvent companies
loyalty

See duty of loyalty
unsolicited takeover bids and

See unsolicited takeover bids
Duty of care

generally, 4:3
knowledge, experience and

expertise, 4:3
objective/subjective nature of,

4:3
professional advice, reliance on,

4:3
standard of, 4:3

Duty of loyalty
generally, 4:4
best interest of company, mean-

ing of, 4:4
individual shareholders, duty to,

4:4
‘‘special circumstances,’’ 4:4

Fiduciary duty, 4:2, 4:4, 4:6
Insolvent companies, duties re, 4:6

creditors, duty to, 4:6
Minority shareholders, duty toward

See Oppressive conduct
Oppression remedy and, 4:1
Party to proceeding, as, 8:15
Personal liability for oppressive

conduct
See Oppressive conduct

Power to appoint or replace, 6:16
Shareholder vs., roles of, 3:4
Standing, 2:2
Unsolicited takeover bids, duties re,

4:5
conflicts of interest, 4:5
‘‘Revlon Duty,’’ 4:5

DISCRETION
See Judicial discretion

INDEX
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DISSENT AND APPRAISAL
REMEDY

Generally, 7:17
Oppression remedy and, 7:17

EMPLOYEES
Class action by, 5:20
Compensation relief for, 6:19
Creditor, as, 2:11, 2:13
Dismissed, 2:13, 5:20
Shareholder expectations and, 3:15
Wrongful dismissal claims of, 2:13,

5:20, 6:19

EQUITABLE RIGHTS
Generally, 3:3

FIDUCIARY DUTY
Directors and officers, of, 4:2, 4:4,

4:6
Minority shareholders, owed to, 5:9

FINANCIAL STATEMENTS
Generally, 6:21

GOOD FAITH
Complainant, of, 7:6

INDEMNITY COSTS AWARD
Generally, 8:21

INJUNCTION
Generally, 6:1, 6:12, 8:20

INSOLVENCY
See also Trustee in bankruptcy
Directors and officers duty, 4:6
Insolvent company’s duty to credi-

tors, 4:6
Proceedings, effect of

See Statutory remedies

INTERIM
Costs

See Costs
Relief

See Litigation

INTERLOCUTORY ORDER
Appeal from, 8:23

INVESTIGATION ORDER
Generally, 6:21

JUDICIAL DEFERENCE
Appeal, on, 8:25
Arbitration agreement, to, 8:10
Business judgment rule and, 1:4,

4:7, 4:9, 5:6
Objectives of oppression remedy

and, 1:4

JUDICIAL DISCRETION
Costs award, 8:21
Court order, 6:1
Proper exercise of

See Oppression remedy
Remedy, re, 6:3
Standard of review on appeal, 8:27
Standing, re, 2:12, 2:13

JURISDICTION
Appellate court, of, 8:28
Concurrent jurisdiction of superior

courts, 8:7
Exclusive jurisdiction of courts, 8:6
Securities commission, of, 8:3, 8:5

LEGAL RIGHTS
Generally, 3:4

LIMITATION PERIODS
See Litigation

LIQUIDATION AND
DISSOLUTION OF
CORPORATION

Generally, 7:14
‘‘Just and equitable’’ doctrine, 7:15
Oppressive conduct as grounds for,

7:14, 7:16
Relief, as, 6:20
Winding up order, grounds for, 7:14

LITIGATION
Generally, 8:1
Action vs. application

generally, 8:12

OPPRESSION REMEDY
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LITIGATION—Cont’d
Action vs. application—Cont’d

application as generally appropri-
ate, 8:12

costs remedy, 8:12
fact issues, where, 8:12
trial, circumstances requiring,

8:12
vs. summary judgment motion,

8:12
Appeals

See Appeals
Arbitration agreements

generally, 8:10
enforcement of, 8:10
judicial deference to, 8:10
right to oppression remedy,

contracting out of, 8:10
scope of, 8:10
shareholder agreements provid-

ing for, 8:10
strict interpretation of, 8:10

Class action, asserting, 8:13
Costs

See Costs
Forum

generally, 8:6 et seq., 8:9
commercial court as appropriate

forum, 8:9
concurrent jurisdiction of

superior courts, 8:7
conflict of law issues, 8:8
corporations legislation determin-

ing, 8:6
‘‘court’’ defined, 8:6
exclusive jurisdiction of courts,

8:6
foreign courts, 8:6
multiple corporations, claims

against, 8:8
Interim relief

generally, 8:20
injunctive relief requirements,

8:20

LITIGATION—Cont’d
Interim relief—Cont’d

strong prima facie case require-
ment, 8:20

Limitation periods, 8:11
action ‘‘upon the case,’’ 8:11
‘‘basket clause’’ provision re,

8:11
six-year rule, 8:11

Parties
See Parties to proceeding

Securities commissions, before
See Securities commission

proceedings
Settlement, court approval of, 8:22

rationale re, 8:22
refusal, circumstances for, 8:22
requirement re, 8:22
‘‘strike suits,’’ 8:22

Summary judgment motion, 8:12

LOYALTY
Duty of

See Directors and officers
Loyalty duty breach and compli-

ance, 7:13

MINORITY SHAREHOLDERS
See Shareholder

OFFICERS
See Directors and officers

OPPRESSION LITIGATION
See Litigation

OPPRESSION REMEDY
See also Remedies
Application of, 1:5
Bad faith, no necessity to show, 1:5
Court order

broad discretion re, 6:1
material loss not prerequisite, 6:1
purpose of, 6:1
types of, 6:1

Development in Canada, 1:2

INDEX
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OPPRESSION REMEDY—Cont’d
Discretion, proper exercise of

generally, 1:5, 6:32
appellate review of, 6:32
specific tailoring to nature of

oppression, 6:32
Federal enactment, 1:2
Grounds for granting, 1:2
Impact of, 1:5
Injunction, similarity to, 6:1
Legal right, no need to show viola-

tion of, 1:5
Litigation characteristics, 1:5
Predecessor to, 1:2
Principles re, 6:2 et seq.
Provincial enactments, 1:2
Purposes of, 1:1
Shareholder expectations

See Shareholder expectations
Standing to claim

See Standing

OPPRESSIVE CONDUCT
Generally, 5:1
Abuse of corporate power, connec-

tion to, 5:1
Bad faith, relevance of

generally, 5:4, 5:5, 6:7
complainant’s bad faith, 6:7
punitive damages, 6:7

Business judgment rule and, 5:4,
5:6

deference to, rationale for, 5:6
purpose and effect of, 5:6
standard of conduct, 5:6

Common indicia of oppression, 5:3
Corporate opportunity, usurpation

of, 5:5
Creditors, re

generally, 5:19
judgment creditor as complain-

ant, 5:19
non-debt instrument holders/

owners, 5:19

OPPRESSIVE CONDUCT—Cont’d
Creditors, re—Cont’d

reasonable expectations analysis,
5:19

standing issue, 5:19
statutory variation, 5:19

Defendants’ culpability, assessing
relative, 6:8

Directors and officers, personal
liability for conduct

generally, 5:7
corporate acts, relation to, 5:7
excess profit, 5:7
monetary order, 5:7
personal acts, requirement re, 5:7

Employees, re
generally, 5:20
class action context, 5:20
dismissed employee, 5:20
wrongful dismissal claim vs.

oppression claim, 5:20
Evaluation of conduct, factors

considered, 5:3
Fact basis of analysis, 5:1
Harm, intention element, 5:5
Minority shareholders, toward

generally, 5:9, 5:11
acrimonious behaviour and, 5:9
burden of proof, 5:10
closely held corporations re, 5:10
duty of directors, 5:10
excessive management fees, 5:13
excessive payments, 5:13
family differences, 5:10
fiduciary duty owed to, 5:9
motivation, 5:12
records, failure to keep proper,

5:14
shareholder loans, 5:13
shareholders’ relationship,

breakdown of, 5:12
transfer of corporate assets, 5:13
unfairness test, 5:12

Motivation behind conduct, 5:5
‘‘Opressive,’’ defined, 5:2, 5:4

OPPRESSION REMEDY
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OPPRESSIVE CONDUCT—Cont’d
Principles

early case law re, 5:4
statement of, 5:3

Publicly traded corporations, 5:15
control block situations, 5:15
multiple share classes, 5:15
public pronouncements, effect of,

5:15
reasonable expectations of par-

ties, 5:15
Purpose of remedy provisions, 5:1
Relevance of, 6:7 et seq.
Shareholder expectations, connec-

tion to, 5:1
Shareholders contractual rights, re,

5:16
breach of contract, 5:18
debenture holder rights, 5:18
right of first refusal, 5:17

Statutory definition of, 5:1
Takeover bid context, 5:8

business judgment rule, applica-
tion of, 5:8

conflicts of interest, 5:8
duties of directors, 5:8
hostile takeover context, 5:8
reasonable expectations of

shareholders, 5:8
special committee process, 5:8

Third parties, conduct by, 5:20
Timing of, relevance of, 6:9 et seq.

current vs. past oppression, 6:9
future conduct, remedies address-

ing, 6:10
‘‘Unfairly disregards the interest’’

defined, 5:2
factors considered, 5:3

‘‘Unfairly prejudicial’’
defined, 5:2
factors considered, 5:3

Unintended negative effects of
conduct, 5:5

PARTIES TO PROCEEDING
Generally, 8:14
Directors and officers, naming, 8:15

personal orders against vs., 8:15
Necessary and proper parties, 8:17
Shareholders, naming, 8:16

‘‘affiliate,’’ 8:16
controlling shareholder, 8:16

PRE-INCORPORATION
Generally, 2:6

PROCEDURE
See Litigation

PROSPECTUS AND TRUST
INDENTURE

Generally, 3:19

RECEIVER-MANAGER
Appointment of, 6:13
Claim brought by, 2:18
Costs of, 6:34

RECORDS
Failure to keep proper, 5:14
Rectification of, 6:21

RELIEF
Generally, 6:11 et seq., 6:21
Buyout of shares, directing, 6:17
Compensation for aggrieved person

generally, 6:19
employees, 6:19
wrongful dismissal context, 6:19

Corporate documents and agree-
ments, amending, 6:14

Directors, power to appoint or
replace, 6:16

Financial statements, production of,
6:21

Injunctive relief, 6:12
Interest awards, 6:33
Interim relief, 8:20
Investigation order, 6:21
Liquidation/dissolution and winding

up, 6:20

INDEX
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RELIEF—Cont’d
Receiver-manager

appointment of, 6:13
costs of, 6:34

Rectification of records, 6:21
Rescission, 6:21
Securities

directing issuance or exchange
of, 6:15

refunding original purchase price
of, 6:18

Shares
See Shares

Trial order, 6:21

REMEDIES
See also Relief
Interplay between, 6:28 et seq.
Statutory

See Statutory remedies

REPRESENTATIVE
See Standing

REPRESENTATIVE CASE LAW
SUMMARIES

Generally, App. B

RESCISSION
Generally, 6:21

SECURITIES COMMISSION
PROCEEDINGS

Advantage of, 8:2
Concurrent jurisdiction, 8:3
Disclosure deficiencies, 8:2, 8:4
Expediency of, 8:5
Jurisdiction, scope of, 8:5
Unsolicited takeover bid, defensive

tactics re, 8:2, 8:5
‘‘poison pills, 8:5
shareholders’ rights plans, 8:5

SECURITY FOR COSTS
See Costs

SECURITY HOLDER
Generally, 2:6

SETTLEMENT
See Litigation

SHAREHOLDER
Agreement

See Shareholder agreement
Contractual rights, 5:16
Corporation, separation from, 1:3
Director’s duty to individual, 4:4
Director vs., roles of, 3:4
Expectations

See Shareholder expectations
Minority shareholders

fiduciary duty owed to, 5:9
oppressive conduct toward

See Oppressive conduct
Party to proceedings, as, 8:16
Rights plans, 8:5
Standing

See Standing

SHAREHOLDER AGREEMENT
Generally, 3:18, 8:10

SHAREHOLDER
EXPECTATIONS

Assumed expectations, 3:10
Evidence of, 3:12 et seq.

corporate agreements, 3:19
prospectus and trust indenture,

3:19
written business plan, 3:19

history between parties, 3:13
employees, 3:15
family business context, 3:14
gifted shares, 3:16
personal antagonisms, 3:17

public announcements by
corporation, 3:8, 3:20, 3:24

information circulars, 3:21
press releases, 3:23
statements from annual/special

meetings, 3:22
shareholder agreements, 3:18

drafts, 3:18
Evolution of, 3:9

OPPRESSION REMEDY
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SHAREHOLDER
EXPECTATIONS—Cont’d

Facts, as question of, 3:6
Flexible approach to, 3:9
Goal of protecting reasonable and

legitimate expectations, 3:1 et
seq.

generally, 3:1
‘‘compact’’ between sharehold-

ers, 3:2
directors vs. shareholders, roles

of, 3:4
equitable rights, 3:3
legal rights vs. interests of

shareholders, 3:4
standing, 3:5

Hostile takeover bid circumstances,
3:10

Objective test re, 3:7
Oppressive conduct and, 5:1, 5:8
Public pronouncements by company

See evidence of
Remedy and

corporate documents, use of, 6:4
discretionary powers, 6:3
fact-based nature of inquiry, 6:4
guide to remedy, 3:24, 6:3
intentions of parties, 6:5
legitimate interests of majority,

6:6
limitation on remedy, 6:4
principles re remedy, 6:2 et seq.
relationship between parties, 6:3
surrounding circumstances,

consideration of, 6:4
timing of reasonable expecta-

tions, 6:5
Shareholder value, maximization of,

3:10
Timing of, 3:9
‘‘Wish list’’ vs., 3:8

SHAREHOLDER VALUE,
MAXIMIZATION OF

Generally, 3:10

SHARES
Gifted, 3:16
Multiple classes, 5:15
Purchase and sale of, 6:17
Valuation of

See Share valuation

SHARE VALUATION
Approaches to, 6:22 et seq.
Asset value approach, 6:22 et seq.
Combination approaches, 6:22 et

seq.
Conduct, role in, 6:24, 6:26
Discount, applying, 6:26
Earnings approach, 6:22 et seq.
Expert evidence, importance of,

6:23
Market valuation, 6:22 et seq.
Premium, awarding of, 6:25
Private companies, difficulties, 6:22

et seq.
Valuation date, determining, 6:27

SOLICITOR-AND-CLIENT
COSTS

Generally, 8:21

STANDING
Generally, 2:1
Affiliated companies, 2:3
Basket clause, 2:2, 2:21
Beneficial ownership, 2:7
Bidder, takeover, 2:9
Capacity of claimant, 2:2
‘‘Complainant’’ defined, 2:2
Court’s discretion, 2:12, 2:13
Creditors, 2:2, 2:11

judgment creditor, 2:11
potential creditor, 2:11

Director, 2:2
complainant, as, 2:10
shareholder vs., 2:8

Employees, 2:13
judgment creditor, as, 2:11, 2:13
terminated employee, 2:13
wrongful dismissal action, 2:13
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STANDING—Cont’d
Officers, 2:13
Pre-incorporation context, 2:6
‘‘Proper person,’’ 2:12
Provincial vs. federal statute,

application of, 2:3
Reasonable expectations test, 2:1,

3:5
Representative capacity, claims

brought in
generally, 2:14
aggrieved parties, on behalf of,

2:15
corporation, 2:20
debenture holder and trust

indenture, 2:19
monitors, 2:17
receiver-manager, 2:18
trustee in bankruptcy, 2:16

Scope, expanding, 2:21
‘‘Security holder,’’ meaning of, 2:6
Shareholders

bidder vs., 2:9
director vs., 2:8
former, 2:5
minority, 2:4
potential, 2:6

Statutory framework for, 2:2
Warrantholders, 2:7

STATUTORY PROVISIONS
Generally, App. A

STATUTORY REMEDIES
Compliance provisions

See Compliance provisions
Damage awards, no duplication,

6:31
Derivative action

See Derivative action
Dissent and appraisal remedy

See Dissent and appraisal remedy
Insolvency proceedings, affect of

constrictions, 6:31

STATUTORY REMEDIES—Cont’d
Insolvency proceedings, affect of

—Cont’d
stay order, 6:31

Interplay between, 6:28 et seq.
Liquidation and dissolution

See Liquidation and dissolution
of corporation

STAY
Order, 6:31
Pending appeal, 8:29

STRIKE SUITS
Generally, 8:22

TAKEOVER BIDDER
Generally, 2:9

TAKEOVER BIDS
Business judgment rule and, 5:8
Hostile, 3:10
Oppressive conduct and

See Oppressive conduct
Unsolicited

defensive tactics, 8:2, 8:5
directors’ duties and

See Directors and officers

THIRD PARTIES, CONDUCT BY
Generally, 5:20

TRIAL
See Litigation

TRUSTEE IN BANKRUPTCY
Generally, 2:16

VALUATION
See Share valuation

WARRANTHOLDER
Generally, 2:7

WINDING UP ORDER
Generally, 6:20, 7:14

WRONGFUL DISMISSAL
Generally, 2:13, 5:20, 6:19

OPPRESSION REMEDY
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