
Index

ABORIGINAL TITLE
Allodial title, compared with, 1:1, 4:2
Caveat procedure, inapplicability, 14:4
Nature, 4:2, 5:3, 5:7, 15:5, 15:12

ABUSE OF PROCESS
See also LIS PENDENS
Damages, statutory, distinction, 15:22

ACCELERATION
See also MORTGAGES
Generally, 13:136

ACCRETION
Generally, 7:3
Access, riparian owner’s right to, 7:1 to

7:3
‘‘Accession,’’ as synonym for, 7:3
Alluvion, 7:3
Apportionment of accreted land

methods, 7:10
survey generally necessary, 7:10

Artificial means, brought about by, 7:5
Avulsion, doctrine of

accretion principle, does not apply, 7:8
Land Titles Acts, not repealed by, 7:8
rationale, 7:8
rule of property, entrenched, 7:8

Certificate of lis pendens and, 7:11
Certificate of title, 7:11
Characteristics of, takes on those of

upland, 7:7, 7:11
Coincidence of deed and water bounda-

ries, where, 7:3
Consent of adjoining riparian owner, 7:11
Consolidation of accreted land, 7:11
Consolidation with upland, 7:11
Contiguity, essential, 7:9
Conveyance or transfer of accreted land

accretions, normally includes, 7:6, 7:11
land description in conveyance or

transfer not determinative, 7:6
Deemed registration, 7:11
Dereliction, 7:3
Doctrine stated, 7:3

ACCRETION—Cont’d
Foreshore

generally, 7:4
lake, applicability to a, 7:4
ownership, normally in Crown, 7:4
Torrens register, refers to upland and

adjoining foreshore, 7:4
Imperceptible, definition, 7:3
Islands, 7:9
Ministerial intervention and, 7:11
Navigability, basic pointers to, 7:3
Non-application of doctrine, 7:3, 7:8
Perceptible and sudden change, result, 7:3
Plan of survey, 7:11
Public as well as private property, applies

to, 7:3
Rationales, 7:3
Registrar’s duties, 7:11
Result determinative, not the manner of

its production, 7:5
Riparian, 7:11
Riparian rights

accretion, 7:1
alteration or destruction of, 7:2
American authorities, applicability, 7:2,

7:12
definition, 7:2
high water mark, ambulatory, 7:2
jure naturae, may exist, 7:2
severance from the estate to which they

attach, 7:12
transfer to non-riparian owner, 7:12

Subdivision plan and, 7:11
Survey of accreted land, 7:11
Title to accreted land

characteristics, takes on those of
upland, 7:11

common law title v. registered title,
7:11

consolidation with title to upland, 7:11
deemed registration, 7:11
governmental jurisdiction, as affecting,

7:11
judicial declaration, founded on, 7:11
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ACCRETION—Cont’d
Title to accreted land—Cont’d

nature of, 7:11
procedure regulating (Manitoba), 7:11
registrar, no jurisdiction to determine,

7:11
Torrens system, applies to, 7:3
True accretion, 7:11
‘‘Upland’’ used as synonymous with

‘‘riparian property,’’ 7:20

ACTION ON THE COVENANT
See COVENANT, ACTION ON THE.

ACTUAL OCCUPATION
See also LEASES; STATUTORY

EXCEPTIONS TO
INDEFEASIBILITY OF TITLE.

Meaning of, 12:8, 18:25, 18:29

ADEMPTION
See also TRANSMISSION.

AD MEDIUM FILUM AQUAE RULE
Common law rule

highway, comparable rule applies to,
7:15

rationale, 7:15
rule of construction, a, 7:16
tidal waters outside rule, 7:15
variously expressed, 7:15

Crown grants
exclusion, not inclusion, of bed to be

established, 7:19
reservation in, to be precise, 7:19
rule applies to, 7:19
statute, relevant, to be examined, 7:19

Exclusion of rule
generally, 7:21
controlling legislation, as affecting

construction of grant, 7:21
express exception in grant normally

required, 7:21
grantor, onus on, to rebut rule, 7:21
immemorial usage may limit grant,

7:21
‘‘upland’’ used as synonymous with

‘‘land bounded by water,’’ 7:20
Middle line, establishing

‘‘bank’’ and ‘‘bed’’ of river defined,
7:18

thread of stream, meaning, views
conflicting, 7:18, 7:23

AD MEDIUM FILUM AQUAE RULE
—Cont’d

Navigable character of water
Canadian law, 7:17
current use, including recreational, of

waterway important, 7:17
Statutory modification of rule

generally, 7:16
Alberta, 7:22
British Columbia, 7:23
counsel, some practical questions for,

in interpreting legislation, 7:16
Manitoba, 7:24
Ontario, 7:26
Saskatchewan, 7:25

Tests for
large lakes in England, rule applies,

7:21, 7:23
large navigable lakes in Canada, rule

inapplicable, 7:21, 7:23
small inland lake, application of rule

uncertain, 7:21, 7:23
Torrens system

application, limited, 7:14
deed registration system, compared

with, 7:14
objections, 7:14

Transfer, other than by Crown grant
exclusion, not inclusion, of bed to be

established, 7:20
rule applies to, 7:20
separate grant of bed possible, 7:21
surrounding circumstances, relevant

only in an exceptional case, 7:20

ADMINISTRATION OF THE SYSTEM
Administrative heads of offices

generally, 2:4, 2:5
Crown corporation concept, 2:1
enumerated, 2:6-2:12
offices, 2:2
policy, set by Minister, 2:4
practice directives v. statutory rules,

2:13
provincial jurisdiction in Canada, 2:3
senior official carries out policy, 2:4

Alberta registrar of land titles, 2:8
British Columbia, Northwest Territories,

Nunavut and the Yukon
inspector of land titles offices or direc-

tor of land titles, 2:9

REGISTRATION OF TITLE TO LAND

Index-2



ADMINISTRATION OF THE SYSTEM
—Cont’d

Crown corporation, 2:1
Governmental control, 2:4
Legislative authority, 2:3
Manitoba

registrar-general, 2:6
Offices, 2:2
Officials, 2:5
Ontario

director of land registration, 2:10
director of titles, 2:11

Practice directives
statutory rules, distinguished, 2:13

Registrar
conflict of interest, 2:16
errors and omissions of staff, 2:14
original jurisdiction, 2:15
pivot of administrative machinery, 2:14
protection (statutory) when acting in

good faith, 2:17
senior support staff, 2:14
‘‘tends the store,’’ 2:14

Saskatchewan
registrar of titles, 2:7

Western Australia
commissioner of titles, 2:12

ADVERSE POSSESSION
See STATUTORY EXCEPTIONS TO

INDEFEASIBILITY OF TITLE.

AIRSPACE OWNERSHIP
Airspace legislation

airspace, landowner’s residual rights in,
6:38

airspace and ‘‘air,’’ simpliciter,
distinguished, 6:38

airspace lies in grant, statutory declara-
tion, 6:38

airspace parcel, definition, 6:38
airspace plan, definition, 6:38
assurance fund, inapplicable to airspace

title, 6:38
certificate of title issued on deposit of

airspace plan, 6:38
condominium legislation, not a satis-

factory alternative, 6:38
desirability of legislation, submissions,

6:38
fee simple, new statutory, 6:38

AIRSPACE OWNERSHIP—Cont’d
Airspace legislation—Cont’d

feoffment with livery of seisin concept
abolished, 6:38

governmental approval to airspace plan
required, 6:38

‘‘higher zone’’ no ‘‘alien pall,’’ 6:38
highway, airspace parcels may be cre-

ated over, 6:38
meaningful description of airspace now

available, 6:38
procedural, legislation basically, 6:38
registration formerly by way of charge,

6:38
‘‘stairway to heaven,’’ no rush of

applicants for, 6:38
title to airspace originates with fee

simple owner of surface, 6:38
Orthodox view

airspace not susceptible of ownership,
6:37

ALLODIAL TITLE
See ABORIGINAL TITLE.

AMALGAMATION, CORPORATIONS
See TRANSMISSION.

APPEAL FROM REGISTRAR
See also FUNCTIONS OF THE REGIS-

TRAR; LAND USE CONTRACT;
MANDAMUS

Court, appeal to
appeal rights to, a set-off against regis-

trar’s wide powers, 5:28
applicant and third party may appeal,

5:28
caveat, registrar’s refusal to accept,

5:28
complex questions of law or fact,

where, 5:28
costs, 5:30
defence, registrar’s, limited, 5:28
discretionary power, no appeal from

proper exercise of, 5:29
evidence, not before registrar, court

may receive, 5:28
good, safe-holding and marketable title,

confusion as to concept, 5:28
multiplicity of proceedings to be

avoided, 5:28
‘‘public concern,’’ matters of, as affect-

ing registrar, 5:28
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APPEAL FROM REGISTRAR—Cont’d
Court, appeal to—Cont’d

Quieting Titles Act, continuation of
proceedings under, 5:28

reasons for refusal, registrar to give,
5:28

rectification, when appeal procedure
unnecessary, 5:28

reference to court of appeal may be
directed, 5:28

substantive right, a, 5:31
trial de novo, appeal as, where, 5:28
venue, 5:28

Master of titles or registrar-general,
appeal to

appeal from, 5:27
decision binding on registrar, 5:27
‘‘second opinion,’’ registrar may seek

from, 5:27

APPROVING OFFICER
See GOVERNMENTAL APPROVAL OF

SUBDIVISION OF LAND.

ASSIGNMENT OF RENTS
See LEASES.

ASSURANCE FUND
See COMPENSATION.

ATTORNMENT CLAUSES
See also MORTGAGES.
British Columbia, 13:132
Manitoba, 13:130
Ontario, 13:133
Saskatchewan, 13:131

AUTOMATED REGISTER
See REGISTER.

BANKRUPTCY
See also TRANSMISSION; LEASES.
Assignment, 16:33
Bankruptcy legislation, purpose, 16:32
‘‘Consolidation order’’ judgment, 16:43
Exemptions, Provincial, 8:34
Inspectors, the, 16:35
Joint tenant, bankruptcy of severs

tenancy, 16:40
Judgment and execution creditors, 16:38
Matrimonial property, 16:39
Mechanics’ lien holder, registered, a

secured creditor, 16:37, 20:24, 20:40

BANKRUPTCY—Cont’d
Persons who may make an assignment,

16:33
Property, trust, 16:36
Property of bankrupt, 16:36
Proposal, 16:32
Registration of assignment or receiving

order
after-acquired property by bankrupt,

validating, 16:41
bona fide purchaser for adequate valu-

able consideration, protection of,
16:41

Canada Gazette, filing with registrar
under former Act not constituting
registration, 16:41

caution, registration by way of, 16:41
certificate of title, how trustee to be

described in, 16:41
disposition, power of bankrupt, when

ceases, 16:41
evidence, satisfactory of, inter alia,

property affected, to be given reg-
istrar, 16:41

general register, filing under Land
Titles Act, now considered inap-
propriate, 16:41

Land Titles Act procedure governs,
16:41

part of bankrupt’s property, may be in
respect of, 16:41

similar names, general register,
problem avoided when registration
proper effected, 16:41

statutory provisions, provincial, 16:41
subject to caution, dealing may be

registered, 16:41
title passes only on registration,

principle that, accepted by federal
Act, 16:41

trustee, nature of title of, 16:41
vesting of property, statutory, in trustee,

16:41
Secured creditors, 16:37
Settlement, 16:36
Statutory provisions in some Torrens Act,

16:32
Trustee, the, 16:34

bona fide purchaser, protected if ade-
quate consideration given, 16:35

description of, correct, 16:34
disclaimer, matters subject of, 16:34
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BANKRUPTCY—Cont’d
Trustee, the, 16:34—Cont’d

failure to elect in response to secured
creditor’s notice, effect, 16:37

inspectors, consents of, 16:35
notice of quitclaim or disclaimer, filing

with registrar, effect, 16:34
powers of, generally controlled by

inspectors, 16:35
property, vesting in, subject to rights of

secured creditors, 16:37
purchaser, takes title from trustee, not

bankruptcy court, 16:35
registration as absolute owner,

questionable, 16:35
vesting personally of assets in, 16:34

BONA FIDE PURCHASE FOR VALUE
Adequate consideration, protected by,

16:35, 16:41
Builders’, construction and mechanics’

liens
absence of notice, and, 19:11
leasehold interest, and, 20:10
prior registration of conveyance and

mortgage, and, 20:18
registration, and, 20:8

Compensation as protection for, 22:13
Conveyancing, detects of ‘‘old system,’’

and, 1:6, 1:7
Crown as, 18:38
Dower, and, 9:19
Easements, as affected by, 18:52
Foreclosure, reopening final order of, and,

13:95
Fraud, duress and undue influence, and,

19:9
Judgment creditor not a, 21:1, 21:4
Lease, intervention by, effect on, 12:34
Lis pendens, alienee must be protected,

15:13
Matrimonial home, alienation of, and,

9:27
Misdescription of parcels or boundaries,

and, 18:13
Prior certificate of title or grant, as affect-

ing, 18:12
Protection of, by statutory exceptions to

indefeasibility of title, 18:75, 18:76
Restrictive covenant, not affected by

unregistered, 10:9
Reversion, of, 18:25

BONA FIDE PURCHASE FOR VALUE
—Cont’d

Tax purchaser, from, 16:24
Transmission

mental incompetency, position of,
16:44

personal representative, protection of,
16:9

Unapproved subdivision by plan, and,
6:30

Volunteer not a, 19:6, 19:7
When notice ceases to bind, 19:12, 19:14
Who and what he is, 19:11

BOOKKEEPING ASPECTS OF THE
SYSTEM

‘‘Daybook’’
computerization, as affecting, 3:2
daily record abandoned (B.C.), 3:2
entry of documents into system, 3:1
fee and receiving book (Ont.), 3:3
pending applications (Ont.), 3:3
pre-registration status of instruments,

3:1
priority not affected (B.C.), 3:2
priority under, 3:1
search of, requirement, 3:1, 3:3
suspense book (Ont.), 3:3
variously described, 3:1, 3:3

Miscellaneous books and indices
name or nominal index, 3:4
numerical, parcel or section index, 3:5

Miscellaneous registers
general register, 3:6
highways register, 3:6
irrigation districts register, 3:6
Trans-Canada Pipe Line register, 3:6

BRINGING LAND UNDER THE ACT
Adverse possession

absolute title usually granted, 4:7
court, declaration of title by, 4:7
evidence of, 4:7
nature of, 4:7
tenancy in common, presumption, 4:7

Application, the
abstract may be required, 4:13
consents of interested persons to, 4:3
form, 4:9
title deeds to accompany, 4:13
withdrawal of, 4:14
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BRINGING LAND UNDER THE ACT
—Cont’d

Caveat against application
caveator may be required to show

cause, 4:18
effect, is injunctive, 4:16
form, 4:15, 4:17
registrar, rejection of, must be reason-

able, 4:17
Certificate of title

applicant or nominee, issues to, 4:20,
4:21

director of land registration, function,
4:22

mortgage, where land subject to, 4:21
pre-grant certificate (N.S.W.), 4:21
qualifications, may be subject to, 4:21
vendor, where applicant is a, 4:21

Disclosure of competing interests, 4:12
Documentary title, 4:6
Easement

appurtenant to unregistered land, 4:5
common ownership, 4:5
in gross, 4:5
over unregistered land, 4:5
statutory, 4:5

Land, description, 4:10
Land, interests in, contemplated, 4:2
Land Registration Act 1925—Summary

boundaries, fixed and general, 4:32
insurance fund, liability, 4:32
Land Transfer Act 1875, 4:32
possession and prima facie right to

apply, 4:32
possessory title, a rarity, 4:32

Limitation of parcels to be included, 4:10
Manitoba, 4:1
Ontario Land Titles Act—Summary

adversative, procedure not, 4:29
adverse party, statement of claim, 4:26
adverse possession, 4:29
applicant, 4:23
application and supporting material,

4:24
assurance fund, liability, 4:31
audi alteram partem, 4:29
boundaries not conclusive, 4:32
caution, registration and withdrawal,

4:27
director of titles, function, 4:22, 4:29

BRINGING LAND UNDER THE ACT
—Cont’d

Ontario Land Titles Act—Summary
—Cont’d

evidence receivable, 4:29
notice to interested parties, 4:25
possessory title, conflict, 4:29
registration, completion, 4:30
safe-holding title, 4:29
sheriff, notification to, 4:29
title, standard to be established, 4:29-

4:32
Vendors and Purchasers Act, 4:29
withdrawal of application, 4:28

Persons under legal disability, 4:4
Possession, statement as to, 4:11
Profit a prendre, 4:5
Registry Act, effect on application, 4:8
Rent-charge, 4:5
Standard of title applicant must establish

applicant entitled ex debito justitiae to
registration, when, 4:19

caveat, where none lodged, 4:19
Crown grant, effect, 4:19
investigation by registrar, nature of,

4:19
marketable title, 4:19
safe-holding may be sufficient, 4:19

Survey required, 4:10
Unregistered land, conversion to Torrens

British Columbia, 4:33
Crown interest affected registered land,

4:33
Crown land, unalienated, 4:33
investigation of old system titles, 4:33
legislative fiat required, 4:33
Manitoba, 4:33
Minister of Crown, designated, may

apply, 4:33
municipality, authorized by statute to

apply, 4:33
Ontario, 4:33
proclamation, may be by, 4:33
subdivision or other plan, deposit

prohibited before, 4:33
uncertain fabric of common law title,

4:33
Voluntariness, meaning of, 4:1
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BRINGING LAND UNDER THE ACT
—Cont’d

Voluntary applicant
application based on adverse posses-

sion, 4:7
actual possession, 4:7
evidence, 4:7
tenants in common and, 4:7

application based on documentary title,
4:6

adverse possession and, 4:6
title deeds, 4:6

applications on behalf of persons under
legal disability, 4:4

mentally incapable person, 4:4
minor, 4:4

consenting parties, 4:3
defined, 4:3

defined, 4:1
meaning of voluntarily bringing land

under the act, 4:1
bona fide purchaser for value, 4:1

register and, 4:1
undivided interest, 4:2
unregistered land and, 4:1

interests in land, 4:2
voluntary application

caveat against application to bring
land under the Act, 4:15

proprietary interest gives locus
standi, 4:15

caveator may be required to show
cause, 4:18

effect of caveat, 4:16
form, generally, 4:9
form of caveat, 4:17
full disclosure of encumbrances and

competing interests, 4:12
issue of certificate of title or creation

of folio of register, 4:20
applicant, 4:21, 4:23
applicant, standard of title to be

established by, 4:29
applicant’s nominee, 4:20
application, 4:24
application, withdrawal of, 4:28
assurance fund, 4:31
caution, registration and with-

drawal of, 4:27
land registration act, 1925 sum-

mary, 4:32

BRINGING LAND UNDER THE ACT
—Cont’d

Voluntary applicant—Cont’d
voluntary application—Cont’d

issue of certificate of title or creation
of folio of register, 4:20
—Cont’d

notice to interested parties, 4:25
Ontario Land Titles Act Summary,

4:22
registration, completion of, 4:30
statement of objection, 4:26

legal description of land, 4:10
legislative fiat to convert

unregistered land to Torrens
title, 4:33

registry act registration, effect on,
4:8

standard of title to be established by
applicant, 4:19

statement as to possession, 4:11
title deeds to accompany application,

4:13
withdrawal of application, 4:14

BUILDERS’, CONSTRUCTION AND
MECHANICS’ LIEN
LEGISLATION

Agency, presumption, 20:2-20:3
Amendment of claim of lien, 20:1

creation of new lien, under guise of, no,
20:1

Assignment and transmission of claim of
lien, 20:26

Avoidance or curcumvention of Act, 20:4
Bankruptcy, 20:24, 20:40
Condominium legislation, 20:25
Construction Lien Act (Ontario)

‘‘building mortgage,’’ the, 20:20
general principle, the, 20:19
‘‘home buyer,’’ statutory, 20:22
‘‘non-building mortgage,’’ the priori-

ties, 20:21, 20:22
purchaser, position of, 20:18, 20:22

Co-owners, liability of, 20:3
Court, jurisdiction, 20:14
Crown federal land, legislation does not

apply to, 20:11
Crown provincial land

British Columbia Act, unnecessarily
confusing, 20:12

INDEX
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BUILDERS’, CONSTRUCTION AND
MECHANICS’ LIEN
LEGISLATION—Cont’d

Crown provincial land—Cont’d
‘‘holdback’’ concept removing need to

register against, 20:12
legislation, effect of, where not bound

by, 20:12
mineral, whjere Crown owner of, pro-

hibition, 20:12
refusal of registrar to register claim

against, 20:12
unpatented, when affected by legisla-

tion, 20:12
unregistered, when, resort to ‘‘record-

ing device,’’ 20:12
Curative provisions

lis pendens, wrong form, 20:1
owner, where person named in state-

ment not, 20:1
prejudice to third party, critical, 20:1
wrong property, where filed against,

20:1
Discharge of lien

court, order of, by, 92]
execution of, by lien claimant or his

legal representative, 20:34
extra-judicial notice, CITEsee infra
form satisfactory to the registrar, 20:34
prescribed form, 20:34
reinstatement, statutory, 20:34
security, on posting of, 20:37

Discontinuance of action, 20:32
Dismissal of action, 20:33
Excessive in amount, effect, 20:36
Expiry of registered claim of lien

court, when order of required, 20:29
registrar, must proceed cautiously,

20:29
registration of claim of lien, not the

commencement of an action,
20:29

time limited by Act should not be short-
ened, 20:29, 20:30

Expiry of unregistered claim of lien,
20:28

Extra-judicial notice to claimant to com-
mence action

owner, given by, 20:30
registrar, given by, 20:31

BUILDERS’, CONSTRUCTION AND
MECHANICS’ LIEN
LEGISLATION—Cont’d

Foreclosure, proceeds of sale, participa-
tion, 20:39

Highways, 20:9
Hydro and Power Authority Act, exclu-

sion of legislation, 20:12
Improvement, chattels, not included, 20:8

highway, 20:9
Intent, legislative, 20:1
Judgments and executions

equity of lien claimant superior to that
of judgment creditor, 20:23

sheltering, 20:23
statutory provisions, 20:23

Leasehold interest
bona fide purchaser protected, 20:10
claimant may pay unpaid rent and add

to his claim, 20:10
consent, landlord may, to claim of lien,

20:10
Crown federal, where owner of rever-

sion, 20:11
Crown provincial land, 20:12
forfeiture of lease, except for non-pay-

ment of rent, does not affect claim,
20:10

knowledge of owner determinative,
20:10

landlord, potential liability of, 20:10
leasehold certificate title, issue of, no

effect on claim, 20:10
minerals, recovery of, as an ‘‘improve-

ment,’’ 20:10
notice, requirements of, 20:10

Legislation, origin of, 20:1
Lien, nature of

claim of lien v. lien declared by court,
20:7

costs and interest, not part of, 20:8
judgment creditor v. lien claimant, 20:2
legal interest, qualified, created, 20:2
‘‘owner,’’ given special meaning, 20:2
registration, effect of, determined by

Land Titles Act, 20:2, 20:6
statutory creation, a, 20:2

Lis pendens
registration, requirement, 20:7-20:9,

20:14, 20:30
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BUILDERS’, CONSTRUCTION AND
MECHANICS’ LIEN
LEGISLATION—Cont’d

Minimum amount of lien and registrabil-
ity, 20:5

Overriding interest, not completely, 20:1
Owner

who is, 20:2
Payment into court, 20:37
Planning Act, effect, 20:9
Postponement of claim of lien to

subsequent registered charge, 20:27
Prior registration of conveyance or

mortgage
agreement for sale, vendor deemed to

be mortgagee, 20:17
bona fide purchaser for value, 20:18
Construction Lien Act (Ont.), 20:19-

20:22
floating charge, crystallized, priority,

20:18
further advances, mortgagee’s, priority,

20:18
‘‘home-buyer,’’ statutory, 20:19
‘‘mortgage moneys,’’ meaning, 20:18
notice of claim of lien, essentials, 20:22
receiver, appointment of, effect, 20:18
registered mortgages and agreements

for sale, applicability, 20:18
search in land titles office, time of,

governing priority of advances by
mortgagees, 20:18

statutory provisions, 20:16 to 20:24
United Sheet Metal Ltd. v. Hager,

20:18
Property affected, 20:8
Registrar’s duties

affidavit, lien claimant signing under
the jurat, 20:15

caution, instead of lis pendens, 20:15
claim, validity of, no enquiry as to,

20:15
land description, discretion as to, 20:15
matters, some, he is not required to

police, 20:15
ministerial, essentially, 20:15
nitpick, no licence to, 20:15
office hours, receiving claim after,

20:15
Registration

affidavit, personal knowledge, 20:8

BUILDERS’, CONSTRUCTION AND
MECHANICS’ LIEN
LEGISLATION—Cont’d

Registration—Cont’d
bona fide purchaser for value, 20:8
claim of lien, essential, 20:7
claim of lien, multiple owners and

parcels, 20:8
contiguous, parcels affected need not

be, 20:8
court, commencing action in wrong,

danger of, 20:14
curative provisions do not extend to,

20:8
gratuitous work, not extending time,

20:15
holdbacks, where lien on, not against

premises, 20:8, 20:9
‘‘improvement,’’ does not include chat-

tels, 20:8
irregularity, mere, failure to register lis

pendens, not, 20:14
land description, wrong, when amend-

ment allowed, 20:7, 20:8
lis pendens, of, 20:14
‘‘lot,’’ defined, 20:8
minerals, where estate or interest in

affected, 20:13
Mining Act (Ontario), 20:13
property, claim of lien to be filed

against right, 20:8
provisions, substantive, not procedural,

20:6
railway company, claim of lien against,

20:8
rules of court, possible relevance of,

20:7
separate improvements, liability of

respective owners, 20:8
‘‘sheltering,’’ concept of, 20:14
solicitor, claim for legal services, not

within Act, 20:8
time requirements, statutory relaxation

of, 20:7
trust funds, claim to, and, 20:7
where effected, statutory provisions,

20:13
Remedies, 20:1
Removal by court, on payment, or secu-

rity being given
application for, agent cannot make,

20:37
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BUILDERS’, CONSTRUCTION AND
MECHANICS’ LIEN
LEGISLATION—Cont’d

Removal by court, on payment, or secu-
rity being given—Cont’d

‘‘cancelling,’’ ‘‘discharging,’’ ‘‘vacat-
ing’’ lien, 20:37

consent order, 20:37
extinguishment of lien, no, 20:37
interest, not part of security, 20:37
land, money takes place of, 20:37
lis pendens, when not necessary to file,

20:37
order, effect of, 20:37
partial removal of, 20:37
personal judgment, payment not secu-

rity for, 20:37
procedure, method to clear title, 20:37
security, generally the full amount of

claim, 20:37
summary judgment, 20:37
validity of claim not admitted by, 20:37

Sale by or with approval of court
conveyance under court seal, 20:38
dower, as affecting proceeds of sale,

20:38
procedures leading to, 21:33
set-off, 20:37
text, ambit of, 20:1, 20:38
transfer, executed by sheriff, 20:38
trial of action, setting down, 20:29
trustee, appointment of, to sell, 20:38
ultimate remedy of claimant, 20:38
vesting order, 20:38

Statutory right to claim of lien, when
arises, 20:1

Withdrawal of claim of lien, 20:35
Wrongful registration of claim of lien,

20:36

BUILDING RESTRICTIONS AND
DISCHARGE OR MODIFICATION
OF

See also RESTRICTIVE COVENANTS;
BUILDING SCHEMES.

Alberta
application ex parte not contemplated,

10:13
‘‘conflicts,’’ meaning of, 10:13
‘‘persons principally interested,’’ mean-

ing of, 10:13

BUILDING RESTRICTIONS AND
DISCHARGE OR MODIFICATION
OF—Cont’d

Alberta—Cont’d
public interest, relevancy, 10:13
statutory provisions, 10:13

British Columbia
agreement and acquiescence, distinc-

tion, 10:12, 10:21
compensation, 10:16, 10:23
court, jurisdiction, discretionary, 10:16
covenant, recent origin, unlikely to be

‘‘obsolete,’’ 10:21, 12:21
easement, court’s jurisdiction extends

to, 10:16, 10:23
enforceability of caveat, not within

ambit of legislation, 10:16
expropriation, procedures not an

alternative to, 10:16
‘‘floodgate’’ objection, irrelevance of,

10:22
licence, not within statutory provisions,

10:16
neighbourhood, change in character of,

10:19
object of covenant, given careful

consideration by court, 10:21
‘‘obsolete,’’ test is objective, 10:20
original covenantee, application by, not

favoured, 10:17, 10:21
personal covenant, registrar expunging,

10:16
‘‘person interested in the land,’’ mean-

ing of, 10:17
‘‘practical benefit,’’ not restricted to

money, 10:21
premature, application to court must

not be, 10:18
‘‘reasonable user,’’ not impeded, when,

10:21
servient tenement, change in character

of, 10:19
statutory provisions, 10:16

Manitoba
caveat, building restriction, withdrawal

of, 10:14
contrary use, risk assumed in unilateral

action, 10:14
Court of Queen’s Bench, no power to

vary Board’s order, 10:14
immutable, not, 10:14

REGISTRATION OF TITLE TO LAND
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BUILDING RESTRICTIONS AND
DISCHARGE OR MODIFICATION
OF—Cont’d

Manitoba—Cont’d
municipal board, exclusive jurisdiction

of, 10:14
restraint on alienation, distinction,

10:14
statutory provisions, 10:14
Winnipeg, City of, role, 10:14

Ontario
appeal, on, court ‘‘makes up its own

mind,’’ 10:24
‘‘beneficial to the respondent,’’ mean-

ing of, 10:24
benefit to applicant v. detriment to

objector, 10:24
by-law, restrictions imposed by, not

within legislation, 10:24
compensation, no provision for, 10:24
court, jurisdiction extraordinary but

cautiously exercised, 10:24
expropriatory, legislation not, 10:24
invalid covenant, not within statutory

provisions, 10:24
‘‘persons principally interested,’’ mean-

ing of, 10:24
purchaser under an agreement of

purchasers not an ‘‘owner,’’ 10:24
statutory provisions, 10:24

Saskatchewan
statutory provisions, 10:15
Torrens system, compatibility with,

10:15

BUILDINGS, ENCROACHMENT
See EASEMENTS.

BUILDING SCHEMES
See also BUILDING RESTRICTIONS

AND DISCHARGE OR
MODIFICATION OF; RESTRIC-
TIVE COVENANTS.

Breach, equitable defences, 10:25
Construction, principle of fairness, 10:5
Declaration of creation of building

scheme (B.C.), 10:10
Definition

common law, 10:5
statutory, 10:10

Essentials of
benefited and burdened land, 10:5

BUILDING SCHEMES—Cont’d
Essentials of—Cont’d

common vendor, usually, 10:5
corporate vendor, dissolved, scheme

not invalidated, 10:5
joint tenants, and tenants in common

may create, 10:5
legislature creating restrictions, where,

effect, 10:6
reciprocity of obligation and com-

munity of interest, 10:5
restrictions operating as a ‘‘local law,’’

10:5
Registration

caveat or charge by, 10:10
declaration of building scheme (B.C.),

10:10
Zoning by-law, compared with, 10:7

CANCELLATION OF PLANS
Registrar

Alberta, judge’s jurisdiction where no
dealing with plan, 6:21

application to, by petition, where, 6:21
appointee of A.G. may exercise power,

where, 6:21
British Columbia, detailed code, 6:21
cancellation and closure of highways,

6:21
cancellation power, statutory, 6:21
conditions, may impose, 6:21
costs, may award, 6:21
grant or refuse application, may, 6:21
hearing essential, 6:21
inspection of subject land, may make,

6:21
interior lot lines of contiguous parcels

shown on plan, may cancel, 6:21
order, his, restricted to land, within

plan, 6:21
payment of cancelled area, no jurisdic-

tion to require, 6:21
power statutory, not restricted but must

be exercised fairly, 6:21
title, may vest, to cancelled area, 6:21
vesting prima facie, in equal shares,

6:21

CAUTION
See CAVEATS.
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CAVEATS
Bringing land under the Act, against

applications to bring land under the
Act, few in number, 14:3

caveator must claim interest in land,
14:8

caveator must proceed with diligence,
14:6

common law, interest claimed must be
one known to the, 14:8

factors reducing incidence of this class
of caveat, 14:3

injunction, statutory interlocutory, oper-
ates as, 14:3

interest in land, must claim, 14:8
lapses unless Act complied with, 14:3,

14:5, 14:6
lis pendens, requirement to file is

mandatory, 14:6
lodgment, time limit for, 14:5
registrar, duties, 14:6
second caveat, lodgment of, 14:7
unpatented land, 14:4
waiver of lapsing provision, 14:6
withdrawal of application for first

registration, effect, 14:9
Caution against dealings

application for caution, 14:90
effect of caution, 14:91

Caution under Ontario Act
first registration

application for caution, 14:87
service off notice on cautioner, 14:89
unpatented land, 14:88

vexatious caution, 14:94
Caveatable interests and their attributes,

list of
aboriginal title, 14:48
adverse possession, interest of claim-

ant, 14:36, 14:53
agreement for sale, 14:28, 14:29
agreement to execute a mortgage,

14:28
assets, pledging of, 14:50
Bank Act (Canada) specified loans

under, 14:40
beneficial interest under a trust, 14:33
book debts, assignment of, if it includes

charge on land, 14:51
brokerage fee charged on land,

mortgage, 14:38

CAVEATS—Cont’d
Caveatable interests and their attributes,

list of—Cont’d
dower rights, 14:47
easement, 14:26
equitable mortgage, 14:32
judgment creditor, interest of, 14:41
lease, agreement to grant, 14:27
leases, 14:49
liens statutory, declared to be

registrable by way of caveat,
14:52

mines and minerals, 14:56
unit agreement, 14:61

mortgage, 14:30
option to purchase, 14:37
petroleum and natural gas leases, 14:45
proceeds of crime legislation, 14:10
profit a prendre, 14:59
purchaser’s lien, 14:43
renewal lease, interest of mortgagee of,

14:42
rent accruing due, 14:46
rents, assignment of no uniformity as

to, 14:51
restrictive covenant, 14:34
right to set aside contract, 14:70
royalty in certain minerals, 14:60
timber, sale of standing, 14:35
transfer, unregistered, 14:39
transferring of mortgage, 14:31
unit agreement, 14:61
vendor’s lien, 14:44
writ of execution, 14:41

Caveatee and other persons, notice to,
14:21

Caveat operating as statutory change,
14:79

multiple claims, 14:24
registrar’s acceptance or rejection of

caveat, 14:22
registrar to notify person affected,

14:21
single claim, 14:23

Caveator claiming adverse possession
against registered owner, 14:53

Caveator’s rights, extent of, declaration
by court, 14:73

Caveats against dealings
acceptance by registrar, 14:22

REGISTRATION OF TITLE TO LAND
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CAVEATS—Cont’d
Caveats against dealings—Cont’d

address at which notices may be
served, caveat must state, 14:19

alleged as well as proved interests in
land may be protected by, 14:15

caveatable interests, 14:25
agreement for sale of land, 14:29
agreement to execute mortgage,

14:28
equitable mortgage by deposit off

duplicate certificate of title,
14:32

interest of person claiming by
adverse possession, 14:36

mortgage brokerage fee, 14:38
purchaser’s lien, 14:43
restrictive covenant, 14:34
sale of standing timber, 14:35
specifically enforceable agreement to

grant a lease, 14:27
Cessation of caveat

claim, components of, 14:20
declaration of court as to extent of

caveator’s rights, 14:73
discharge by order of court

application to court, 14:70
basic approach taken by court,

14:72
technical objections, 14:71

extension of time for proceeding on
caveat, 14:69

lapse of private caveat, 14:66
manner of service, 14:68
notice to caveator, 14:67
prefatory, 14:65

form and content of, generally, 14:19
addition of caveator, 14:19
address at which notices may be

served, 14:19
description of land, 14:19
history of claims, 14:19
name of caveator, 14:19
signature of caveator, 14:19

instrument, illegal, not alternative,
protection for, 14:15

instrument or other document, attach-
ing to, salutary practice, 14:23

interest in land, necessity for, 14:20
land description in caveat, must be

accurate and ascertainable, 14:19

CAVEATS—Cont’d
Cessation of caveat—Cont’d

lease and related interests, require-
ments, 14:20, 14:24

liens, 14:52
lis pendens, as alternative to registra-

tion of, 14:17
mortgagee may lodge, as alternative to

registration of mortgage, 14:17
multiple claims, 14:20, 14:24
name of caveator to be stated in, 14:19
nature of claim, statement of, 14:20
notice or warning, operating as, 14:15
occupation and residence of caveator to

be stated in, 14:19
persons, other than registrar, who may

lodge, 14:17
postponement of caveat, 14:63
purpose, 14:15
registered owner may lodge caveat,

14:18
registrar’s duty, 14:15, 14:21
rejection by registrar, 14:22
royalty, 14:60

oil and gas, 14:62
unit operation, agreement for, 14:61

signature of caveator to caveat, require-
ments, 14:19

single claim, 14:20, 14:23
statutory prohibition against lodgment

of caveat, 14:55
statutory right of execution creditor to

set aside registration, 14:54
title to land affected must be under Act,

14:16
transfer of caveat, 14:64

Classification of caveats
arbitrary, is, 14:2
bringing land under the Act, those

lodged against, 14:2
caution, includes, 14:2
costs, when caveator entitled to against

prior competing application, 14:69
instrument, generally not an, 14:2, 14:4
private and public, 14:2
registrar’s caveat, 14:2
subsequent dealings, those lodged

against, 14:2
Conveyance, right to call for, 14:43

INDEX

Index-13© 2021 Thomson Reuters, Rel. 4, 4/2021



CAVEATS—Cont’d
Discharge by order of court

action, caveatee to commence, where
bona fide question as to rights of
caveator, 14:72

amendment of caveat, court has no
power to order, 14:71

appeal from order discharging caveat,
effect, 14:72

applications to court, who may make,
14:70

basic approach taken by court, 14:72
building restriction caveat, 14:70,

14:72
consent to application, where, 14:72
court, application to for discharge,

temporary continuance of caveat
may be ordered, 14:72

dismissal of application where incon-
sistent with caveat, 14:71

exceptions to jurisdiction, 14:70
fraud, as ground for, 14:72
jurisdiction discretionary, 14:70
option void, caveat based on,

discharged, 14:72
rules of court, applicability, 14:70
second caveat improperly lodged,

refusal of court to continue, 14:71
security of undertaking may be ordered,

14:72
statutory provisions, 14:70
summary procedure, 14:70-14:73
technical objections, 14:71
trial of issue, failure to deliver state-

ment of claim, effect, 14:72
Effect of caveat

Alberta, 14:83
British Columbia, 14:85
builders’ lien or statutory charge,

registration of, not prevented,
14:81

charge, caveat registrable as, where,
14:85

‘‘continuing caveat,’’ repeal of concept
of, 14:85

effect of subsequent caveat on pending
registration, 14:82

equitable interests, gives protection to
third party holders of, 14:80,
14:82-14:84

injunctive relief, not satisfactory
substitute, 14:80

CAVEATS—Cont’d
Effect of caveat—Cont’d

instrument, registration of by caveator,
option, 14:85

inter partes, none, 14:80
lis pendens, necessity to register to

maintain caveat, 14:85
lodgment of caveat, does not enlarge

interest claimed, 14:83
Manitoba, 14:83
overriding statutes not affected, 14:81
prefatory, 14:80
principles, equitable, application of,

14:85
priority, 14:85
qui prior est tempore potior est jure,

suspension of maxim, when,
14:83, 14:84

registrar, where, lodgment of caveat,
with leave of, 14:85

registration by way of not quite, 14:80,
14:83, 14:84

Saskatchewan, 14:84
subject to claim of caveator, 14:81
transmission of title by operation of

law, not prevented, 14:81
trusts recognized, where, 14:85

Extension of time for proceeding on
caveat

agreement for sale, continuation of
caveat, 14:69

caveator, onus generally on, to apply
for order, 14:69

conditions applicant must meet, 14:69
court, applicants for order, 14:69,

14:72
lapsing notice, where it lapses, effect,

14:69
plaintiff or defendant, caveator or cave-

atee?, 14:69
security or undertaking may be

required, 14:69
File v. lodge v. register, use of words,

14:20, 14:84
Fraudulent Conveyance Act, 1570, and

succession statutes, caveatability of
claim of creditor, 14:54

Homestead caveat, removal of, 14:69
Lapse of private caveat

abandonment of the claim, 14:67
caveator, notice to, 14:67
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CAVEATS—Cont’d
Lapse of private caveat—Cont’d

consent to dealing, effect, 14:66
extension of time for commencement

of proceedings, 14:69
lapse, meaning of, 14:66
lis pendens, filing of, to prevent, 14:67
part of land affected, as to, 14:67
registrar, duties of, 14:66, 14:67
security, giving to prevent, 14:66,

14:69
service of notice, manner of, 14:68
statutory provisions, 14:66

Merger of caveat, 14:77
Mines and minerals

generally, 14:56
caveatability, 14:56
conveyance, gold and silver pass unless

expressly excepted, 14:56
exception and reservation, distinction,

14:56
gold and silver, do not pass on Crown

grant, 14:56
indefeasibility of title to, of doubtful

application, 14:56
licence, law as to, inapplicable to profit

a prendre, 14:59
meaning of, 14:56
oil and gas, 14:62
petroleum, meaning of, 14:56
profit a prendre, 14:59
Railway Act (Canada), as affecting,

14:57
Railway Act (Provincial), as affecting,

14:57
royalty, 14:60
Soldier Settlement Act (Canada), as

affecting, 14:58
unit operation, agreement for, 14:61
Veterans’ Land Act (Canada), as affect-

ing, 14:58
Ontario, caution

agreement of purchase and sale on
assignment of it, not registrable by
way of, 14:90

Captain Dev. U.S. v. Nu-West Group
Ltd., 14:94

cessation of caveat, 14:95
damages, for registering ‘‘withoug a

reasonable claim in the land,’’
14:90

CAVEATS—Cont’d
Ontario, caution—Cont’d

‘‘detrimentally affect the interest of the
cautioner,’’ meaning of, 14:90

discharge of, 14:90, 14:91, 14:95
discharge of certificate of pending liti-

gation, 14:90
effect of, 14:91
expiration of, 14:92, 14:95
first registration, application for, 14:87
hostile proceedings, as a, 14:86
instrument may be registered as to part

unaffected by, 14:90
interest, insufficient to support, 14:87
lease or agreement for lease, where

notice entered in register, not
cautionable, 14:90

Micro Carpets U.S. v. De Souza Dev.
Ltd., 14:94

nature of, 14:86
pending litigation, certificate of, super-

seding former caution procedure,
14:90

proprietary interest recognized by law,
interest claimed must be, 14:90

registered owner, registration of by,
14:93

registrar, jurisdiction of, 14:91, 14:95
restriction, distinguished from, 14:86,

14:96
right of first refusal, as a resitriction,

14:96
second caution, 14:92
slander of title, distinguished from

statutory cause of action flowing
from vexatious caveat, 14:94

solicitor, distinguished from cautioner,
14:94

standing timber, agreement evidencing
sale of, cautionable, 14:90

statutory provisions, 14:87-14:96
unpatented land, against, 14:88, 14:89
vexatious, 14:94
withdrawal of, 14:92

Order of court prohibiting dealing, 14:14
Postponement of caveat, 14:63
Purpose of caveats

equitable interests, protection of, 14:1
fraud and wrong-doing, prevention of,

14:1
injunction, as an, when, 14:1
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CAVEATS—Cont’d
Purpose of caveats—Cont’d

proprietary rights, not to create, 14:1
qui prior est tempore potior est jure,

suspension of maxim, 14:83,
14:84

registrar’s caveat, 14:2
warning, as a, 14:1

Registrar’s caveat
continuance, indefinite, no, 14:13
court, jurisdiction of court to review

continuance of, 14:13
discharge by court order, 14:13
injunction, jurisdiction of court not

affected, 14:14
jurisdiction to be exercised cautiously,

14:12
lapse, generally does not, 14:13
order of court, as alternative to, 14:14
procedure not exclusive, 14:10, 14:11
prohibitory aspect of, limits, 14:10
purpose, 14:10
withdraw, registrar may, 14:13

Registration by way of caveat, 14:83,
14:84

caveat, lodgment of, does not create the
interest, 14:84

caveator, interest of, not enlarged by,
14:83

Clark v. Barrick, 14:84
concept, criticism, 14:83
conveyancing practice, failure to

conform, 14:83
equitable interests, competing and both

unregistered, equitable principles
apply, 14:83

fraud, absent, equated with ‘‘registra-
tion’’ proper, 14:83

immediate indefeasibility, applicability
to, 14:84

legal estate, at common law, compared
with, 14:84

legal title, gives, or inchoate legal right,
14:84

McFarland v. Hauser, 14:84
McKillop v. Alexander, 14:84
priority, fixes, 14:83
‘‘qui prior est tempore potior est jure,’’

supersedes maxim, 14:83
statutory provisions, 14:83

CAVEATS—Cont’d
Registration by way of caveat, 14:83,

14:84—Cont’d
St. Mary’s Parish etc. v. T.M. Ball. Ltd.

Co., 14:84
Schedule to Act integral part of it, 14:23
Second caveat, CITE14:78

see also infra
‘‘Subject to the claim of the caveator’’

Bensette v. Reece, 14:81
effect of taking title, 14:81
instrument, automatically ‘‘subject to

etc.,’’ where, 14:81
lapse of caveat, not resulting in dis-

charge, when, 14:81
legislative clarification suggested,

14:81
meaning of the words, 14:81
New Zealand enactment, advantages of,

14:81
Pearson v. O’Brien, 14:81
registrar, duties of, 14:81
transfer, ‘‘subject to etc.,’’ 14:81

Subsequent caveat, effect on pending
registration

instrument, time of receipt by registrar
establishes priority, 14:82

register, entry in, instanter, doubtful
practice, 14:82

‘‘root of title’’ of competing interest,
destruction by successful caveator,
18:68

‘‘subject to the claim of the caveator’’
which could destroy ‘‘root of
title,’’ inconsistency, 14:82

Transfer of caveat, 14:59, 14:64
Uncaveatable claims, list of

assignment (unapproved), of
purchaser’s interest in agreement
for sale, 14:51

commission for sale of land, 14:51
conditional sales agreements, purport-

ing to charge land, 14:55
equitable partnership, interest pursuant

to, 14:51
future debts, assignment of but no

charge, 14:51
guarantee of mortgagee’s debt, 14:51
illegal agreement, interest purporting to

flow from, 14:51
joint venture, claim in respect of, 14:51
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CAVEATS—Cont’d
Uncaveatable claims, list of—Cont’d

liquidator of company, claim by, 14:51
personal covenant, 14:51
Personal Property Security Act, 14:55
profit arising on resale, share in, 14:51
rents, assignment of, no uniformity, as

to, 14:51
right of first refusal, apart from statute,

14:51
shareholder, claim of in corporate

assets, 14:51
solicitor’s lien, 14:52

Unpatented land, right to lodge against
not universal, 14:4

Vexatious caveats and damages
damages, quantum and recovery of,

14:76
exemplary damages, 14:76
injunction instead of damages, 14:76
lis pendens, registration of, compared

with, 14:76
‘‘malice,’’ meaning of, 14:76
‘‘reasonable cause,’’ meaning of, 14:76
separate statutory cause of action, as,

14:76
slander of title, compared, 14:76
unjust enrichment, 14:76
‘‘wrongfully and without reasonable

cause,’’ meaning of, 14:76
Withdrawal of caveat

alacrity in, where apprehended risk has
ceased, 14:74

effect of, 14:74
exceptions to right of withdrawal,

14:74
partial, when permitted, 14:74
persons who may apply for, 14:74
registration of instrument, on taking

place of caveat, 14:74
solicitor, by, 14:74
summary court procedure for seeking,

14:75

CERTIFICATE OF PENDING
LITIGATION

See LIS PENDENS

CERTIFICATES OF TITLE AND
FOLIOS OF THE REGISTER

See also REGISTER.
Amalgamation of corporations, 3:21

CERTIFICATES OF TITLE AND
FOLIOS OF THE REGISTER
—Cont’d

Change of name
change of ownership, no, 3:20
‘‘clean certificate,’’ meaning of, 3:20
joint tenants, no separate certificate of

title to, 3:20
transmission, no, 3:20

‘‘Clean certificate,’’ meaning of, 3:20
Consolidation and separation of certifi-

cates of
convenience of registered owner, at,

3:19
joint tenants, no separate certificate of

title to, 3:19, 3:20
registrar, inherent jurisdiction to

simplify record, 3:19
Crown, issuance to, 4:2, 18:5
Definition, 3:10
Duplicate certificate of title

certificate of ownership (Ont.), 3:24
chief land surveyor, powers, 5:31
computer error, safeguard, as, 3:23
computerization, as affecting, 3:23
consumer legislation, as affecting, 3:23
co-tenant holding, production of, 5:19
court, cancellation by order of, 5:14
lenders, encouraged to register, 3:23
mortgagee in possession of, production,

5:19
orthodox view of, 3:22
person suffering loss, compensation,

3:23
possession of, 3:24
‘‘provisional,’’ ‘‘fresh’’ or ‘‘clean’’ cer-

tificate, 3:25
state of title, shows, at issuance only,

3:23
title deeds, not, 3:22, 3:23
utility outmoded, 3:23, 3:24

Easement, none for, generally, 3:14
Encumbrances, subject to

certificate of title, subject to, 3:15
definitions, not uniform, 3:15
omnibus ‘‘charge’’ suggested, 3:15

Final at each stage, 5:15
Format not uniform, 3:10
Inspection, public, 3:10
Issuance of, 3:10
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CERTIFICATES OF TITLE AND
FOLIOS OF THE REGISTER
—Cont’d

Land
description, need for precision, 3:14
mineral certificate of title, 3:14, 3:18
minerals included unless expressly

excepted, 3:14
Leasehold, 3:13
Mineral certificate, distinction, 3:18
Owner

address of, 3:12
definition, 3:11
estate or interest entitled to, 3:13
estate tail, abolished, 3:13
identity of, 3:11
‘‘territorial lands,’’ 3:13
trust, no entry of, 3:13

Probative aspect of indefeasibility
certificate of title as conclusive evi-

dence, 3:16
computerized register, 3:7, 3:16
courts and others bound by Acts, 3:16
Crown, as against, 3:16
duplicate certificate, admissibility, 3:16
mineral certificate, distinguished, 3:18
Quieting Titles Act declaration,

distinguished, 3:17
Purpose of, 3:10

CHARGE
See MORTGAGES.

COMPENSATION
Admission or compromise of claim,

without action, 22:22
Assignment of claimant’s judgment, when

registrar entitled to, 22:23
Assurance fund, 22:1

beneficial, not a mere legal estate,
protected, 22:6

Certification of Titles Act, 22:4
covenant to indemnify, 22:30
desirable, but not indispensable, 22:25
Eliason v. Wilborn, 22:2
equitable mortgagee by deposit of

duplicate certificate recovered,
question, 22:6

label given fund, does not affect its
operation, 22:2

origin and purpose, 22:1
sources of, 22:3

COMPENSATION—Cont’d
Assurance fund, 22:1—Cont’d

statutory conditions, the, 22:4
‘‘talking claimant out’’ of an attack on

the fund, unthinkable, 22:1
‘‘title insurance’’ compared with, 22:2

Automated index (Ontario), reliance on,
22:13

Bona fide purchaser for value, protection
of, 22:14

Bringing land under the Act, deprivation
consequent on, 22:10

Circumstances excluding liability
breach of trust, 22:26
computerization, effect, 3:8, 22:13
contributory negligence legislation,

applicability, 22:26
covenant to indemnify fund, 22:30
defect in foreclosure proceeding, 22:26
defendants, out of province, 22:18
determination of lease, 22:26
disclaimer of lease by trustee in bank-

ruptcy, 22:26
double grants, 22:26
equitable mortgage by deposit of

duplicate certificate, 22:26
expropriation, 22:26
foreclosure and cancellation proceed-

ings, defect in, 22:26
insufficient identification of execution

debtor, 22:26
knowledge of registrar’s act allegedly

causing damage, 22:26
misdescription of boundaries or

parcels, 22:26
negligence, failure to lodge caveat,

prima facie, 22:26
no-fault insurance, 22:26
no loss, no claim to compensation,

22:26
power of sale, improper exercise of,

22:26
provisional or substitute certificate of

title, 22:26
shortage of acreage, 22:26
statutory exceptions to indefeasibility

of title, 22:26
transferee, the infant, 22:27

Claimant required to give notice of
intended action, 22:19

Costs, payable by claimant, when, 22:21
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COMPENSATION—Cont’d
Damages, measure of, 22:28
Deferred indefeasibility, 22:7-22:8
Deprivation by error, omission or misde-

scription, 22:12
Deprivation consequent on bringing land

under the act, 22:10
Deprivation consequent on fraud, 22:7

forgery, 22:9
voidable transaction, 22:8

Deprivation consequent on registration of
another person as owner, 22:11

Deprivation of land or interest in it, 22:6
Dower Act (Alberta), right of action under

judgment against married person, when
not paid, 22:29

payment by married person of judg-
ment, effect, 22:29

remedy, the, 22:29
right of action under, excludes right of

action under Land Titles Act,
22:29

Error, omission or misdescription in regis-
ter, deprivation by, 22:12

Final judgment, no premature entry, 22:20
Forgery, 22:9
Fraud, deprivation consequent on, 22:7
Immediate indefeasibility, 22:7-22:9
Infant transferee, 22:27
Insurance, no-fault, 22:6, 22:26
Limitation of actions, 22:24
Manitoba Sand and Gravel Act, 22:12
Mines and minerals, limitations on

recovery for deprivation, 22:25
Mistake of registrar, 22:5
New home warranties plan, 22:31
No premature entry of final judgment,

22:20
Notice of intended action, claimant to

give, 22:19
Official searches of register

compensation for loss or damage,
resulting from, 22:17

New Zealand Act, 22:17
pending applications, search for,

exoneration from liability, 22:17
Omission, mistake or misfeasance of reg-

istrar, 3:23, 22:15
abstract or other state of title certificate,

error in, liability, 22:15

COMPENSATION—Cont’d
Omission, mistake or misfeasance of reg-

istrar, 3:23, 22:15—Cont’d
caveat, continuing, lapsing, mistake,

22:15
caveat, omission, 22:15
charge, omission, 22:15
deprivation of land, whether necessary

to be coupled with, 22:15
easement, omission, 22:15
error of judgment, 22:16
judgment, omission of, 22:15
lis pendens, omission, 22:15
loss or destruction of documents,

liability for, 22:15
mechanic’s lien, claim of, omission,

22:15
misfeasance, denying statutory right to

registration, as a, 22:15
pending applications, failure to make

available to searcher, 22:15, 22:17
refusal to register, appeal, not a claim

against the fund, proper procedure,
22:16

registrar of, coupled with that of
wrongdoer, 22:15

statutory provisions, 22:15
Stonehouse v. A.G. B.C., 22:16
sufficiency of evidence, matter for reg-

istrar, 22:16
surety, position of, 22:15
‘‘wrongful act,’’ not applied to registrar

in any moral sense, 22:15
Ontario

reliance on automated index, 22:13
Operation of the Act, meaning, 22:6-22:7
Protection of bona fide purchaser for

value, 22:14
Register, rectification, 22:9
Registrar

error of judgment, 22:16
official searches of register, 22:17
when registrar entitled to assignment of

claimant’s judgment, 22:23
Registrar, nominal defendant, 22:18
Right of action under the Dower Act

(Alberta), 22:29
effect of payment by married person of

judgment, 22:29
prefatory, 22:29
remedy, 22:29
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COMPENSATION—Cont’d
Right of action under the Dower Act

(Alberta), 22:29—Cont’d
when judgment against married person

not paid, 22:29
Statutory conditions, 22:4
Statutory defendants, 22:18
Title insurance, 22:2
Wrongdoer, primary defendant, 22:18

CONDITIONAL SALES ACTS
See PERSONAL PROPERTY SECU-

RITY ACTS.

CONDOMINIUM ACTS
Abbreviations, meaning of, 6:39
Administrator, appointment of, 6:58
Amendment of condominium plan

conversion of ‘‘lots’’ into common
property, 6:44

methods, 6:44
plan and prospectus may be amended,

6:44
purposes, 6:44
‘‘replacement plan’’ concept, 6:44

Assessment and taxation, 6:40
Bare land strata plan, ad medium filum

viae rule, inapplicable to roads, 6:45
approval, governmental, criteria similar

to plan of subdivision, 6:45
block outline plan, interval posting,

6:45
builders’ and mechanics’ liens, 6:52
by-laws, part of Act or subordinate

thereto, 6:40
Canadian Acts, discussion limited to

those referred to and as affecting
title, 6:39

cancellation, automatic, casus omissus,
6:45

certificate of title, format unsatisfac-
tory, 6:41

common property, single certificate of
title for, considered, 6:42

condominium corporation
see CONDOMINIUM CORPORA-

TION.
condominium plan, 6:53

amendment of
see supra

charter of rights, privileges and
obligations, 6:42

CONDOMINIUM ACTS—Cont’d
Bare land strata plan, ad medium filum

viae rule, inapplicable to roads, 6:45
—Cont’d

condominium plan, 6:53—Cont’d
common property generally, but not

always, necessary, 6:42
conversion of existing building,

condition, 6:42
declaration and description, a legisla-

tive counterpart, 6:42
deemed to be incorporated in land

titles register, effect when, 6:42
identifies land affected, 6:42
land titles register, complements,

6:42
mines and minerals, excepted, 6:42
signatures of all owners required,

6:42
single surveyed parcel, must be

founded on, 6:42
statutory requirements, set out in

Act, 6:42
supplemental register offends single

register concept, 6:42
title to land affected required to be

registered under Land Titles
Act, 6:42

definition, 6:45
easements of shelter, inapplicable, 6:45
implied easements, inapplicable, 6:45
mortal blow to ‘‘support structure

plan’’ concept, 6:45
plan of subdivision, essentiably a, 6:40,

6:45
redefinition and possible avoidance of

repetitive by-laws, 6:45
roads within plan, not dedicated

highways, 6:45
Co-ownership with a difference, 6:39
Deed registration system incompatible

with sophisticated condominium
regime, 6:42

Destruction of unit, de facto and notional,
6:40

Discriminatory provisions in declaration
invalid, 6:40

Dissolution of corporation, 6:40
Easements, implied and arising on

registration of plan, 6:39
Exclusive enjoyment, determinable right

to, 6:40
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CONDOMINIUM ACTS—Cont’d
Exclusive use concept, alternative, 6:40
Fee simple, statutory, 6:39
Land cannot be appurtenant to land, rule

breached, 6:40
Lease, limitation on power to make, 6:40
Leasehold strata plan

certificate of leasehold charge issued to
owner-developer, 6:46

deposit, conditions for, 6:46
ground lease, conversion to individual

leases, 6:46
Indian Act, surrendered lands, 6:46
lessee, restrictions on powers of dispo-

sition, 6:46
lessor, given right to purchase, 6:46

Limited common property, 6:39
Phased strata plan

consolidation of each phase, automatic,
6:47

corporations, amalgamation, automatic,
6:47

definition, 6:47
deposit, conditions for, 6:47
registrar’s duties, not exceptional, 6:47

Purpose, 6:39
Restrictions on powers of disposition,

6:40
Rules, 6:59
Socio-legal regulatory provisions, 6:39
Unit, dealing with, includes share in com-

mon property, 6:40
Unit entitlement, 6:40

CONDOMINIUM CORPORATION
See also MORTGAGES.
Acquisition of property

asset or addition to common property,
6:50

easement may be acquired or created in
declaration, 6:50

registrar required to update records,
6:50

special resolution of owners required,
6:50

title taken in corporate name, 6:50
Adult-only, 6:69
Amalgamation of corporations

change of name, as mere, 6:67
corporations, 1:2 or more, may

amalgamate, 6:67

CONDOMINIUM CORPORATION
—Cont’d

Amalgamation of corporations—Cont’d
effect, 6:67
registrar’s duties, 6:67
special resolution required, 6:67

Board of directors, 6:60
Business corporations, distinguished

from, 6:48
By-laws of

breach of, by corporation, may trigger
appointment of administrator, 6:45

corporation required to have, 6:58
devolution or disposition of unit, can-

not restrict, 6:58
lease, may limit owner’s right to, 6:58
need to file with registrar questioned,

6:45
registrar not required to police, 6:58
registration process, do not affect, 6:58

Common property, generally, 6:65
Creature of statute, 6:48
Deposit of plan, constitutes owners a,

6:48
Disposition of property

asset or part of common property may
be disposed, 6:51

certificate of corporation as to compli-
ance with statute, 6:51

lease of part of common property, may
grant to owner, 6:51

owners not necessary parties to instru-
ment, 6:51

special resolution of owners required,
6:51

subdivision, disposition of part of com-
mon property is, 6:51

Dissolution, 6:74-6:84
Homestead and analogous rights, 6:53
Insurance, right to sue on behalf of unit

owner, 6:56
Judgment against, 6:55
Lien or charge on owner’s unit

caveat procedure, 6:62
certificate of corporation stating that no

moneys owing, 6:51
default in payment of common expen-

ses triggers, 6:62
Dower Act, application of, 6:62
enforcement, 6:62
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CONDOMINIUM CORPORATION
—Cont’d

Lien or charge on owner’s unit—Cont’d
judgment, corporation may apply for,

6:62
mortgage, blanket, 13:148
payment of, 6:62
priority of lien or charge not uniform,

6:62
sale of unit, by corporation with court

approval, 6:62
Life-styles of members, may regulate,

6:48
Limitation of actions, 6:71
Litigation by, 6:55
New home warranties plan, 6:54
Oppression remedy, 6:73
Parking, 6:70
Pet restrictions, 6:68
Powers and duties of

exercisable by council or board, 6:48
fiduciary relationship, 6:48
may sue or be sued, 6:48
restrictions on transfer of unit, 6:40
separate section corporation, may

authorize formation of, 6:48
Proposed condominium plan, sale or lease

according to
contract, inoperative to pass title, 6:49
developer or declarant may contract on

compliance with specified condi-
tions, 6:49

general rule: no sale or lease before
registration of plan, 6:49

rescission of contract, purchaser’s right
to, 6:49

Records, 6:64
Rental restrictions, 6:72
Repairs and maintenance, 6:57
Rules, 6:59
Special assessments, 6:63
Termination of condominium status

continuance of corporation qua trustee
for owners, 6:84

court may order that Act cease to apply
to plan, 6:76

deemed destruction of building, court
may declare, 6:77-6:79, 6:82,
6:84

destruction, de facto, of building, 6:75
dissolution, 6:84

CONDOMINIUM CORPORATION
—Cont’d

Termination of condominium status
—Cont’d

election by owners, 6:77-6:79, 6:84
execution of transfer by corporation

and owners, 6:80, 6:81
leasehold strata plan, as affected by,

6:75, 6:84
notice of termination, effect of registra-

tion of, 6:83
owner-joint tenants remain as such,

6:84
owners may direct corporation to exe-

cute transfer, 6:84
procedures, not uniform, 6:74
special resolution required, 6:75
transfer and other documents, effect of

registration of, 6:80, 6:81, 6:84
voting rights, 6:61

CONDOMINIUMS
Generally, 6:39
Certificate of title, 6:41
Condominium corporation, 6:48

acquisition of property, 6:50
generally, 6:50

adult-only condominiums, 6:69
validity, 6:69

amalgamation of corporations, 6:67
amalgamation agreements, 6:67

boards of directors, 6:60
builders’ or mechanics’ liens, 6:52

generally, 6:52
by-laws of corporation, 6:58

generally, 6:58
common property

generally, 6:65
and easements, 6:66
what constitutes, 6:65

condominium plan, 6:42
amendment of plan, 6:44
bare strata land plan, 6:45

generally, 6:45
function, 6:42

disposition of property, 6:51
generally, 6:51

homestead and analogous rights, 6:53
insurance right to sue on behalf of unit

owner, 6:56
generally, 6:56
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CONDOMINIUMS—Cont’d
Condominium corporation, 6:48—Cont’d

judgment against corporation, 6:55
generally, 6:55

leasehold strata plan, 6:46
deposit of, 6:46

lessor’s rights, 6:46
legislative intent, 6:48
lien or charge for owner’s unpaid com-

mon expenses, 6:62
enforcement of lien and, 6:62
owner default and, 6:62
priority of charge and, 6:62

limitation of actions, 6:71
generally, 6:71

new home warranties plan, 6:54
generally, 6:54
implied warranties, 6:54

parking, 6:70
leasing space to non-residents/non-

owners, 6:70
pet restrictions, 6:68

by-laws, 6:68
validity, 6:68

phased strata plan, 6:47
generally, 6:47
statutory requirements, 6:43

powers and duties, 6:48
records, 6:64

generally, 6:64
repairs and maintenance, 6:57
rules, 6:59
sale or lease according to proposed

plan, 6:49
special assessments, 6:63

common expenses and, 6:63
statute and, 6:48
termination, 6:74

generally, 6:74
by declaration of the court, 6:76
dissolution of corporation, 6:84
effect of registration of notice of

termination, 6:83
effect of registration of transfer and

other documents, 6:81
election by owners to terminate, 6:77
termination on substantial damage to

units, 6:82
transfer and other instruments, 6:80
where building damaged, 6:75

CONDOMINIUMS—Cont’d
Condominium corporation, 6:48—Cont’d

termination, 6:74—Cont’d
where owners elect for termination,

simpliciter, 6:78
where owners elect to terminate by

way of sale, 6:79
voting rights, 6:61

generally, 6:61
Condominium plan, 6:42

amendment of plan, 6:44
bare strata land plan, 6:45

generally, 6:45
function, 6:42
leasehold strata plan, 6:46

deposit of, 6:46
lessors rights, 6:46

phased strata plan, 6:47
generally, 6:47

statutory requirements, 6:43
Legislation, 6:39

generally, 6:39
‘‘Limited common property and,’’ 6:40
Statutory estate in fee simple, 6:40

CONFLICT OF INTEREST
Generally, 2:16

CONSTRUCTIVE NOTICE
Bona fide purchaser for value and, 1:7
Defined, 1:7

CONVEYANCES
Fraudulent, 15:9, 15:10, 19:7

CONVEYANCING, CHANGING FACE
OF

Defects of ‘‘old system’’
bona fide purchaser for value, 1:6, 1:7
constructive notice, 1:7
criticism of Torrens system, 1:11
derivative character of titles, 1:6
dynamic v. static security, 1:6
evidence contradicting writing, 1:6, 1:8
history, 1:11
marketable title, 1:6
non est factum, plea of, 1:8
‘‘not all bad,’’ 1:11
operation of deed registration system,

1:11
private conveyancing, 1:8
security of title, 1:6
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CONVEYANCING, CHANGING FACE
OF—Cont’d

Defects of ‘‘old system’’—Cont’d
‘‘shadowy equities,’’ 1:6, 1:8
‘‘sinews of the land,’’ title deeds as, 1:6
vendor’s title, proof of, 1:6
warranty of title, 1:6

Simplification of titles, 1:10
Simplification of transfers, 1:9
Statute of Uses and later statutes, 1:3, 1:4

CO-OWNERSHIP
Joint tenancy, 8:18, 8:25-8:34
Tenancy in common, 8:18

CORPORATIONS
See also PARTIES; STATUTORY

TRANSFER.
Directors

fiduciary relationship, 5:12
instrument, where party to, 5:12

Dissolution
returns with corporate-registrar, failure

to file with, 5:11
Escheat

corporation, foreign, 5:11
law, present, unsatisfactory, 5:11
withdrawal of land from system, 5:11

Instruments, execution by
assurance fund, exoneration, 5:8
capacity, 5:8, 5:10
extra-provincial corporations, 5:10
forgery, registrar no machinery to

detect, 5:9
power to hold and dispose of land, 5:10
private or special Act regulating, 5:10
seal, improper use of, 5:8
statutory formulae for protection of

purchasers, 5:9

CORRECTION OF PLANS
See also COURT ORDERS;

INDEFEASIBILITY OF TITLE.
Controller of Surveys, Saskatchewan,

corrective power vested in, 6:22
Corrected plan, effect, 6:22
De-registration of plan of subdivision,

6:22
General rule, no alteration permitted after

plan registered, 6:22
Microfilm, correction procedure where

plan on, 6:22

CORRECTION OF PLANS—Cont’d
Planning Act (Ont.), difficulties affecting,

6:22
Registrar

audi alteram partem, must observe,
6:22

must not prejudice rights conferred for
value, 6:22

plan must be duly noted with correc-
tion, 6:22

statutory authority to correct plans
given to, 6:22

COSTS
See MORTGAGES.

COURT ORDERS
See also FUNCTIONS OF THE REGIS-

TRAR; INDEFEASIBILITY OF
TITLE; TRANSMISSION.

Ancillary powers
ancillary administrative powers

essential, 5:17-5:28
instruments, deposit or production of

may require, 5:19
summons or notice, may issue, 5:19

Certificate of court registrar, distinction,
5:14

Compliance, with, 5:26
Correction of errors: registrar’s powers

audi alteram partem, 5:20
dicta demonstrate limitations, 5:20
duplicate certificate, production of,

5:20
fraud, fact of cannot be decided by reg-

istrar, 5:21
guidelines, 5:20
indefeasibility enactments inexorably

abridge power, 5:20
mandate to registrar to commit error,

no, 5:20
mistakes of applicant as well as those

of officials, includes, 5:20
must not ‘‘speak with forked tongue,’’

5:20
original words not to be erased, 5:20,

5:22
power emanates from legislation; error

from human frailty, 5:20
prejudice to bona fide purchaser, no,

5:20
procedure governed by Act, 5:22
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COURT ORDERS—Cont’d
Correction of errors: registrar’s powers

—Cont’d
proceeding per saltum to court, gener-

ally, not available, 5:20
rectification of register, court may

order, 5:20
registrar’s personal signature to correc-

tion desirable, 5:22
Court, sagacity of, presumed, 5:14
Drafting of, care and precision, 5:14
Limitation of enquiry

crime committed, information from
governmental source, where, 5:16

devious and spurious reasons to deter
proceedings against fund,
deplored, 5:16

enquiries outside office, no duty to
make, 5:16

evidence obtained ex mero motu,
effect, 5:16

restricted, in general, to office records,
5:16

unregistered mechanics’ lien, possibil-
ity, no duty to enquire, 5:16

Marketable title, when to contain direc-
tion as to, 5:14

Priorities
competing priorities or contested rights,

registrar no power to settle, 5:15
equitable rights, Acts do not prevent

court enforcing, 5:15
records of office generally limit regis-

trar’s jurisdiction, 5:15
sheriff’s deed, registration, effect, 5:15
unregistered transferee v. execution

creditor, 5:15
Protection to purchaser, statutory, 5:14
Quieting Titles Act, inapplicable to Land

Titles Acts, 5:14
Registrar

appellate jurisdiction, no, 5:14
directive to obey order, superfluous,

5:14
enquiry, where order ex facie without

jurisdiction, 5:14
necessary party, not in all cases, 5:14
refusal to comply with, when upheld,

5:14
subsisting decisions of court, may rely

on, 5:14

COURT ORDERS—Cont’d
Registration

prompt, recommended, 5:14
special procedures, no, 5:14

COVENANT, ACTION ON THE
See also MORTGAGES.
Discharge of mortgage, effect of, 13:161
Effect of final foreclosure order

Alberta, 13:91
Saskatchewan, 13:92

Implied covenant to indemnify, on
transfer of mortgaged land, 13:148,
13:151

Novation, effect of, 13:188
Personal judgment, in British Columbia,

13:53
Restrictions on mortgagee’s remedies

Alberta, 13:75
Saskatchewan, 13:78, 13:85

COVENANT AGAINST ASSIGNING OR
SUBLETTING

See also LEASES.
Breach of covenant

amalgamation of corporate-lessee, pos-
sible, 12:25

indefeasibility and forfeiture, 12:25
mortgage of term is, 12:25

Consent, lessor’s
attorney may sign, when, 12:25
failure to obtain and forfeiture, 12:25
lessee bound to ask for, CITE12:25
test for, is legal possession given, 12:25

Covenant, the
absolute prohibition, effect, 12:25
binding and effective, is, 12:25
notice of in register, utility, 12:25
policing by registrar, an open question,

12:25
waiver by lessee, 12:25

Dealings by lessee, permissible
agreement to assign, 12:25
assignment of part of term, 12:25
operation of law, change of title by,

12:25
sub-lease of part of premises, 12:25

Unauthorized assignment
estate, passing of, not prevented, 12:25
statute, prohibited, 12:25

Voluntarily entered into, where, 12:25
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COVENANTS
Joint, 8:44
Joint and several, 8:44
Legislation affecting, 8:44
Negative or positive, 8:44
Title, 121; see further Law of Vendor and

Purchaser para
16:43 -736

CROWN
See PARTIES; STATUTORY EXCEP-

TIONS TO INDEFEASIBILITY OF
TITLE.

DAYBOOK
Bona fide purchaser for value, 3:1
British Columbia

generally, 3:2
Ontario

generally, 3:3
Priority, 3:1
Statutory formalities, 3:1

DEED REGISTRATION SYSTEM
See also CONVEYANCING, CHANG-

ING FACE OF.
Ambivalency of, 1:11
Criticism of Torrens system, 1:11
History, 1:11
‘‘Not all bad,’’ 1:11
Operation of, 1:11
Rise and fall of, 1:5-1:11

DEFECTS OF OLD SYSTEM
See CONVEYANCING, CHANGING

FACE OF.

DESTRUCTION OF THE REGISTER
Evidence of title given to owner following

registration, 3:8
Possibility of, 3:8
Statutory title not destroyed, 3:8

DISSOLUTION OF COMPANIES
See PARTIES.

DONATIO MORTIS CAUSA
Non-application to land, 16:18

DOWER
Acknowledgment, certificate of

absence of does not vitiate valid
consent, 9:17

common law, 9:1

DOWER—Cont’d
Acknowledgment, certificate of—Cont’d

court, curative jurisdiction, 9:18
Dower Act, 1833 (England), 9:1
officer, disqualification of, 9:17
official authorized to take, 9:17
purpose, 9:17
quitclaim deed to vendor, required on,

9:17
registrar, duties of, 9:17
spouse of married person, by, 9:17
transfer to mortgagee, required on, 9:17

Bona fide purchaser for value
affidavit, false, effect, 9:19
fraud, proof of, 9:19
knowledge of agent as affecting, 9:19
statutory provisions protecting, 9:19
transfer, setting aside, CITE9:19

see also damages, spouse’s action
for.

British Columbia
abandonment precludes second

‘‘entry,’’ 9:21
agreement of sale, consent to, effect,

9:21
cancellation of, on dissolution of mar-

riage or on making of nullity
decree, 9:21

caveat as an alternative to filing
‘‘entry,’’ 9:20

court, jurisdiction to discharge ‘‘entry,’’
9:21

creditors and mortgages, prior, ‘‘entry’’
subject to, 9:21

‘‘entry,’’ filing of, as basis for statutory
protection, 9:21

filing must be before disposition by or
death of registered spouse, 9:21

fraud prior to registration of ‘‘entry,’’
9:20

‘‘homestead,’’ definition, 9:21
registered land, ‘‘entry’’ limited to,

9:21
registrar, duties ministerial, 9:20

Caveat
lapse of, by court order, 9:6
spouse may lodge to protect statutory

rights, 9:6
vacated, may be, by registrar, 9:6
withdrawal of, 9:6

Certificate of acknowledgement, 9:17
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DOWER—Cont’d
Common law, 9:1

caveats, 9:6
disposition, defined, 9:5
disposition prohibited without consent,

9:3
duration off homestead, 9:7
homestead, defined, 9:4
statutory substitute for, 9:2

Consent to disposition
affidavit, instead of, when permitted,

9:12
agreement of sale, consent to, extends

to transfer, 9:13
agreements of purchase and sale

incorporating statutory form of
consent, desirability of, 9:17

attorney of spouse, not authorized to
execute, 9:9

court, curative jurisdiction, 9:18
dispensation, may be by court order or

extra-judicially, 9:9, 9:10
essentiality of, 9:8
form of consent, 9:11, 9:17
lis pendens, registration of, as to, 9:19
operation of, no greater than necessaiy,

9:8
when not required, 9:9

Curative jurisdiction, courts, 9:18
Damages, spouse’s action for

amount of, 9:19
assurance fund, liability for, 9:19
debtor, ‘‘judgment-proof,’’ where, 9:19
dower legislation, paramountey of,

9:19
judgment for, effect, 9:19
limitation periods, 9:19
payment, dower rights ceasing, 9:19
subrogation, 9:19

Disposition
dealings not within statutory definition,

9:5
definition, no uniformity, 9:5
joint tenants, by, 9:5
personal representative of married

person, by, 9:15
powers of, not uniform, 9:5
sheriff, by, effect uncertain, 9:5
tenants in common by, CITE9:5

see also consent to disposition.

DOWER—Cont’d
Dower rights

bankruptcy of married person, not
affected by, 9:6

bankruptcy of spouse and married
person, on, pass to trustee, 9:6

decree nisi effect, 9:3
definition, 9:3
divestment of, 9:3
divorce, extinguished by, 9:10
husband trustee in bankruptcy, where,

9:6
release of, 9:14
separation, effect, 9:3

‘‘Homestead’’
apartment as, 9:4
condominium unit as, 9:4
definition, 9:4
duration of, 9:7
‘‘homesteading,’’ historical concept

superseded, 9:4
unpatented and unregistered land not a,

9:4
Veterans’ Land Act (Canada), effect,

9:4
Life estate

Alberta, 9:15
British Columbia, 9:15
contingent, albeit a beneficial interest,

9:15
divorce, extinguishment by, 9:16
forfeited, when, 9:15, 9:16
limitation to single homestead, when,

9:15
Manitoba, 9:15
personal representative, disposition by,

9:15
when forfeited, 9:16

Ontario
alienation of matrimonial home, strict

rules, 9:27
attorney may make the statutory state-

ment if he has personal knowledge
of the facts, 9:27

bona fide purchaser, the, and the alien-
ation of the matrimonial home,
9:27

cancellation of designation, circum-
stances, 9:23, 9:27, 9:28

court, jurisdiction of in respect of
designations, 9:23, 9:28
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DOWER—Cont’d
Ontario—Cont’d

designation of by spouse(s), effect,
9:23

disposition of matrimonial home, statu-
tory provisions, 9:27

‘‘homestead,’’ statutory, counterpart of
matrimonial home, 9:22

‘‘matrimonial home,’’ definition, 9:22
possession of matrimonial home, 9:24
possessory rights, protection of, object

of Act, 9:24
proof, sufficient, that property not the

matrimonial home, 9:27
registration of designation, effect, 9:23,

9:28
spouse, deceased, joint tenant with

third party, conversion to tenancy
in common, 9:25

spouse in possession, right to redeem,
9:26

transaction contrary to Act, setting
aside, 9:27

Registrar function, 9:20

DUPLICATE CERTIFICATE OF TITLE
See CERTIFICATES OF TITLE AND

FOLIOS OF THE REGISTER;
MORTGAGES.

EASEMENTS
See also STATUTORY EXCEPTIONS

TO INDEFEASIBILITY OF TITLE.
Abandonment, 18:62
Agreement to grant, 18:57
Caveat, in respect of, no lapse, 18:66
Characteristics, essential, 18:57, 18:72
Construction of grant, 18:70
Court, statutory jurisdiction to cancel or

modify, 10:19-10:24, 18:69
conclusiveness of register, affects,

18:69
confiscatory, legislation not intended to

be, 18:69
statutory provisions, 18:69

Covenants, affirmative or personal, effect,
18:56

Definition, 18:56
incorporeal hereditament, 18:56
label given to instrument not decisive,

18:72

EASEMENTS—Cont’d
Definition, 18:56—Cont’d

nuisance, right to commit may be,
18:56

Dominant title, endorsement, effect,
18:55

Encroachments, 18:64
Enforcement, 18:65
Enlargement, 18:57
Equitable proprietary licence, 18:57
Extinguishment, no, by union of tene-

ments, 18:59
Fences, 18:67
Implied grant, 18:58
Indian land, Crown rights, 18:57
License, distinguished, 18:57
Minor, 18:57
Necessity, of, 18:55
No easement ensuring total privacy or

view, 18:57
Owner may grant easement to himself,

18:59
Owners, separate, necessity for, 18:57
Party wall agreements

caveat, in respect of, no lapse, 18:66
discharge of, execution of, 18:66
registration of, 18:66
statutory provisions, 18:66

Perpetuity rule, applicability of, 18:60
Postponement of rights under easement,

18:66
Prescription, 18:61, 18:77, 18:79
Profit a prendre

bylaw, zoning, as affecting, 18:68
caveatable interest, 18:68
definition, 4:5, 18:68
statutory provision, 18:68

Registration
caveat or charge, by way of, 18:72
certificate of title, generally no, 18:72
easement v. grant of corporal heredita-

ments, 18:72
interest in land, easement as, 18:72
light, right to lateral, no, 18:72
registrar’s duty, 18:72
trust instrument, term of, effect, 18:72

Release of dower rights
acknowledgment, certificate of,

required, 9:14
contents and form of release, 9:14
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EASEMENTS—Cont’d
Release of dower rights—Cont’d

general or specific, may be, 9:14
Statutory easements

assignment of, 18:64
definition, 18:63, 18:64
encroachment agreement, as, 18:64
statutory provisions, 18:63, 18:64

Statutory substitute
common features: veto power and life

estate, 9:3
disposition, none, without consent, 9:3
purpose, 9:2, 9:6
Saskatchewan legislation, capsulated,

9:6
uniformity, no, 9:1-9:28
weather, protection from, unknown,

18:56
Subdivision of dominant tenement, 18:70
Tax sale titles, subject to, 18:71

EJECTMENT
Action for recovery of land, 17:28
Contracts and trusts binding registered

owner, 17:29

ENCROACHMENTS
See EASEMENTS.

EQUITABLE INTERESTS
Contracts, 17:29
Old law and practice, applicability, 17:11
Trusts, 17:29

EROSION
See also ACCRETION; WATER AND

HIGHWAY BOUNDARIES AS
AFFECTING TITLE.

Ad medium filum rule and, 7:13
Ontario and, 7:26

Avulsion, and, 7:13
Creation of private road, 7:33
Defined, 7:13
Patents issue and, 7:13
Title to, 7:13

ESTATES IN LAND
Feudal system, 1:1

allodial ownership, 1:1
method of transfer, 1:2

court of chancery and, 1:3
lease and release, 1:4
seisin, 1:2

ESTATES IN LAND—Cont’d
Feudal system, 1:1—Cont’d

method of transfer, 1:2—Cont’d
statute of frauds, 1:2
statute of uses, 1:2, 1:3

tenure, 1:1
Freehold, 1:1
Non-freehold, 1:1
Private conveyanceing, 1:5
Security of title, 1:6
Statute Quia Emptores, 1:1
Warranty of title, 1:1

EXCEPTIONS AND RESERVATIONS
See INTERESTS IN LAND TRANSFER-

ABLE AND REGISTRABLE; PAR-
TIES.

EXECUTION
See JUDGMENTS AND WRITS OF

EXECUTION.

EXECUTORS AND ADMINISTRATORS
See TRANSMISSION.

EXPROPRIATION
See also STATUTORY EXCEPTIONS

TO INDEFEASIBILITY OF TITLE.
Generally, 18:36-18:48
Expropriation Act (Canada), ‘‘the new

Act’’
abandonment, 18:38
‘‘absolutely,’’ in the context of vesting,

as meaning ‘‘indefeasibly,’’ 18:38
bona fide purchaser for value, Crown

as, 18:38
immediate indefeasibility, whether

registration of Crown’s title gives,
18:38

mines and minerals included, 18:38
Notice of Confirmation of Expropria-

tion, when registered vests title,
18:38

notice of intention to expropriate, initial
document received by registrar,
18:38

public hearing, registrar not concerned
with, 18:38

registrar’s duty, 18:38
unfairness, purports to correct, of old

Act, 18:38
vesting of title, 18:38
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EXPROPRIATION—Cont’d
Expropriation Act (Canada), ‘‘the old

Act’’
allodial title of Crown, 18:37
plan and description, deposit, effect,

18:37
registered owner, conveyance by, 18:37
repealed, substantially, 18:37
shortcomings in, 18:37, 18:38
title, vesting of, 18:37

Interest, extinction of, as, 18:39
Notice, defective, effect of, 18:40
Powers of, characterization, 18:46
Provincial legislation

abandonment, 18:42, 18:46
agreement, acquisition by, 18:39
Alberta, 18:39, 18:40, 18:42, 18:47,

18:48
ambit of, 18:39
British Columbia, 18:46, 18:48
by-law, possible invalidity of, 18:46
confirmation of proposed expropriation,

18:40, 18:42
court, order of, cancelling certificate of

title, 18:39
Crown bound by, 18:39
declaration of expropriation, 18:40
deferred v. immediate indefeasibility,

18:45
‘‘expropriation,’’ defined, 18:39
highway, expropriation for, 18:40
‘‘instrument,’’ defined, 18:39
interest expropriated, ambiguity in,

18:46
Manitoba, 18:40, 18:42-18:44, 18:48
map or plan deposit, operation of,

18:39, 18:40
mines and minerals, vesting of, 18:43
notice of intention to expropriate, 18:40
Ontario, 18:40, 18:42, 18:43, 18:48
proof of signatures of authorities, 18:44
registrar, no duty to inquire as to

authority’s power, 18:39
registration, 18:39-18:48
‘‘revest,’’ meaning, 18:42
right of first refusal, owner’s, 18:48
Saskatchewan, 18:39, 18:40, 18:42,

18:43
unregistered land, 18:47
‘‘vest,’’ denotes title, 18:42
vesting of title, 18:39, 18:40

EXPROPRIATION—Cont’d
Statutory, in general, subject to Crown’s

prerogative right, 18:36

EXTINGUISHMENT OF HIGHWAY
NOT DEDICATED BY DEPOSITED
PLAN

Dedication and vesting of title to highway
and public reserve, 6:13

adjoining landowner
right to apply for return of land, 6:13

certificate of title and, 6:13
objections, 6:13

common law and, 6:13
creation of highway, 6:13
implied statutory easements, 6:13
intention to dedicate and, 6:13
mine and minerals and, 6:13
public user and, 6:13
registration and, 6:13
road access legislation, 6:13
statutory vesting and, 6:13
Torrens Act and, 6:13

Deposit by registrar and, 6:12
Municipal Act and, 6:12
Planning Act and, 6:12

FARM DEBT REVIEW ACT
See MORTGAGES.

FIXTURES
See MORTGAGES.

FORECLOSURE
See FORECLOSURE AND JUDICIAL

SALE IN BRITISH COLUMBIA;
SALE AND FORECLOSURE IN
ALBERTA, SASKATCHEWAN
AND TERRITORIES.

FORECLOSURE AND JUDICIAL SALE
IN BRITISH COLUMBIA

Competing offers, 13:65
Concurrent remedies, mortgagee, 13:1
Defences

default, no, 13:47
illegality of the mortgage, 13:47
‘‘mortgage fully paid,’’ 13:47
res judicata, principle of applicability,

13:47
unsuccessful, 13:47

Judicial sale
appeal from order for sale, 13:67
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FORECLOSURE AND JUDICIAL SALE
IN BRITISH COLUMBIA—Cont’d

Judicial sale—Cont’d
application, factors to be considered on,

13:63
approval of sale, effect, 13:67
collapse of sale, 13:69
conduct of the sale, 13:68
foreclosure and, distinguished, 13:61
mitigation principle, inapplicable to

debt, 13:1
mortgage, vesting of title in, when

appropriate, 13:65
mortgagee, as purchaser, 13:66
notice of motion for sale order to be

given mortgagor, 13:62
order for sale, generally, 13:64
process, integrity of, 13:65
purchaser, nature of title, taken, 13:67
redemption, right to, lost on approval,

13:67
sale, approval of, generally, 13:65
second mortgage, application for not

encouraged, 13:63
statutory, is, 13:61
vesting of title in purchaser, 13:65

Order absolute
assignee of mortgage, when granted to,

13:58
effect of, generally, 13:59
essentiality of, 13:58
immediate, 13:49
lease subsequent to mortgage,

extinguished by, 13:59
order for sale, unavailable after, 13:59
receiver, money in hands of, claim to,

13:58
Residential Tenancy Act, applicability,

13:58
‘‘restoration’’ principle, applicability

after, 13:59
second mortgagee, recovery of judg-

ment after foreclosure, by first
mortgagee, 13:59

Order nisi
appeal, may be set aside only on, 13:51
bankruptcy, effect on, 13:50
judgment of the court, 13:50
order absolute, distinguished, 13:50
order for trial, inconsistent with, 13:51
parties, 13:46

FORECLOSURE AND JUDICIAL SALE
IN BRITISH COLUMBIA—Cont’d

Order nisi—Cont’d
personal judgment against original

mortgagor, and, 13:50
rule 18A, interpretation, 13:50
setting aside, generally, 13:51
triable issue raised at hearing, discre-

tion of court, 13:50
Personal judgment, generally, 13:53
Petition, commenced by, 13:46

chattels, court has no jurisdiction to
order return of, 13:46

Clayton’s Case, applicability of rule in,
13:46

Crown, priorities of, 13:46
execution proceedings, distinguished

from, 13:62
fraud, misrepresentation, or negligence,

allegations of, no change in
character of action, 13:46

jury, no right to, 13:46
lis pendens, filing of, cuts out specified

subsequent claims, 13:46
market value v. replacement cost, 13:46
order for sale, approved by court,

terminates right to foreclose,
13:46

parties, 13:46
summary judgment, 13:48

Redemption
assignment, distinguished, 13:55
exercise of right, when premature,

13:54
explained, 13:54

Redemption period
generally, 13:49
extending, 13:49, 13:52
interests of all parties, court considers,

13:49
sale process, integrity of, 13:65
service by registered post, effect, 13:49
stay of execution pending appeal, 13:57
subordination agreement, 13:56

FORECLOSURE AND JUDICIAL SALE
IN ONTARIO

Generally, 13:70

FRAUD
Bona fide purchaser for value, 19:11
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FRAUD—Cont’d
No imputation of fraud

knowledge, simpliciter, of unregistered
interest, 19:12

registered owner, dealing with, 19:13
when does notice cease to bind bona

fide purchaser for value, 19:14
Notice and fraud, 19:10
Not proved, where, 19:3
Principal and agent, 19:8
Proved, where, 19:2
Unregistered lease cases

Alberta, 19:16
British Columbia, 19:17

Volunteer
where competing claim not registered,

19:7
where completing claim registered,

19:6

FRAUD AND NOTICE
Abstract illustrations of, pointless, 19:3
Actual fraud, meaning of, 19:1
Alleged, specifically, and proved, must

be, 19:8, 19:10
Assets Co. v. Mere Roihi, 19:5
Constructive notice, generally not fraud,

19:3, 19:5
Conveyances, fraudulent, 15:9, 15:10,

19:7
Court, judgment of, successful party act-

ing on, not fraud, 19:9
Duress and undue influence, 19:9

bona fide purchaser for value protected,
19:9

duplicate certificate of title, non-pos-
session of, 19:9

equitable remedy, right to, a mere
equity, 19:9

meaning of, 19:9
non est factum, effect, 19:9
undervalue and no independent advice,

where, 19:9
voidable, instrument executed under,

19:9
Fictitious transferee, the, 19:4
Forged instrument, 19:4
Fraudulent conveyances, 15:9, 15:10,

19:7
consideration, good, defined, 19:7

Gibbs v. Messer, 19:4

FRAUD AND NOTICE—Cont’d
Instrument, executed under power of

attorney, risk in accepting, 19:4
Mortgage, affected by, 19:7
Mortgage, forged, special considerations

may apply to, 19:4
Mortgagor, attempt by to get rid of

mortgage, when fraudulent, 19:3
Notice, mere, not fraud, 19:3, 19:5
Notice and fraud

actual notice and actual fraud, cannot
be equated, 19:10

bona fide purchaser for value, who and
what he is, 19:11

conduct, not notice, decisive, 19:10
dichotomy between, 19:10
equitable doctrine of notice abolished,

19:10
Midland Bank Trust Co. v. Green,

19:11
motives, purchasers, relevancy, 19:11
notice, meaning of, 19:10
notice amounting to fraud, 19:10
notice not amounting to fraud, 19:10
‘‘notice of unregistered instrument, of

itself not to be imputed as fraud,’’
where enactment absent from Act,
19:10, 19:12

participatory aspect of fraud, 19:10
prima facie absolute certificate of title,

effect, 19:10
purchaser’s knowledge of vendor’s

fraud, concept, 19:10
Registry and Torrens Acts, policies not

identical, 19:10
Report of the Imperial Real Property

Commissioners, 19:10, 1857
Re Shotbolt, 19:10
statute not to be used as instrument of

fraud, limits of rule, 19:10
Torrens Act, object of, not the suppres-

sion of fraud, 19:10
‘‘Notice section,’’ the

Acts of Parliament, equitable doctrines,
not to be read into, 19:14

bona fide purchaser for value, when
notice ceases to bind, 19:12, 19:14

British Columbia and Queensland,
19:12

caveat, failure to lodge, effect, 19:12,
19:14
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FRAUD AND NOTICE—Cont’d
‘‘Notice section,’’ the—Cont’d

‘‘completion’’ of contract for the sale of
land, meaning of, 19:14

constructive or equitable fraud,
abolished, 19:12

Court of Appeal invited to review ques-
tion of fraud, 19:12

decisions prior to Assets Case,
questioned, 19:12

disputed words, the origin of, 19:12
fraud, imputation of, expressly nega-

tived, where, 19:12
fraud, proof of required, not of notice,

19:12
Greveling v. Greveling, 19:12
Heller v. Registrar, 19:12
Hudson’s Bay Co. v. Kearns, 19:12
indefeasibility, declaration of,

paramountcy, 19:12
legal estate, notional given bona fide

purchaser for value, where, 19:14
notice and fraud, dichotomy between,

19:12
payment of purchase price and receipt

of transfer, effect, 19:14
purchase price, payment, but no

transfer received, effect, 19:14
purchaser, unregistered, protected only

on registration, 19:12, 19:14
registered owner, dealing with, 19:13
registered title, dealing can destroy,

when not unregistered, 19:12
Report (1857) of the Imperial Real

Property Commissioners, 19:12
statutory provisions, 19:12
‘‘sterility’’ section of the Act, as affect-

ing, 19:12
tautology not uncommon in statutes,

19:12
transaction designed to obtain an

advantage v. one designed to
defeat prior equity, 19:14

unconsciously guilty of fraud, man can-
not be, 19:12

unregistered interest, mortgagee
foreclosing, joinder, 19:12

‘‘Null,’’ ‘‘void,’’ and ‘‘invalid,’’ meaning
of, 19:4

‘‘Participatory’’ fraud, meaning of, 19:1,
19:2

Principal and agent, 19:8

FRAUD AND NOTICE—Cont’d
Purchaser, when fraud of contemplated,

19:2, 19:5
Some cases in which fraud not proved,

19:3
Some cases in which fraud proved, 19:2
Trust, when court may declare, 19:2
Unregistered lease cases, the

Alberta, 19:15, 19:16
British Columbia, 19:15, 19:17
fraud, ‘‘participatory,’’ proof of

essential, 19:15
notice and fraud, dichotomy between,

19:15
occupation by tenant, common law

rule, 19:15
proposals for statutory changes, 19:17
refusal of lessee to register, suggested

procedure, CITE19:17
registration, agreement of parties

dispensing with, effect, 19:17
residential tenant, not part of the

problem, 19:17
‘‘short-term’’ lease, registration not

required, 19:15
‘‘sketch plan,’’ to avoid survey and eco-

nomic hardship, 19:17
statutory provisions, 19:15-19:17
unregistered lease, viewed by Act as an

equitable, not a legal, interest,
19:17

Volunteer, the, 19:6, 19:7
bona fide purchaser for value, not a,

19:6, 19:7
creditors, rights of, as affecting, 19:7
devisee, title of subject to equities, 19:7
equal access to Act, but not equal

protection, 19:6
execution creditor not a bona fide

purchaser for value, 19:7
Fraudulent Conveyances Act, 19:7
immediate indefeasibility, possible

effect, 19:7
Imperial Bank v. Esakin, 19:7
Kaup v. Imperial Oil Ltd., 19:6
meaning of, 19:6
personal representative, title of subject

to equities, 19:7
register, notice in, that registered owner

a volunteer, questionable, 19:7
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FRAUD AND NOTICE—Cont’d
Volunteer, the, 19:6, 19:7—Cont’d

resulting trust, doctrine of, not dead,
19:6, 19:7

transfer for consideration, intent of both
parties must be shown, 19:7

voluntary transfer, intention of trans-
feror only, material, 19:7

FRAUDULENT CONVEYANCES
See FRAUD AND NOTICE.

FUNCTIONS OF THE REGISTRAR
See also COURT ORDERS; APPEAL

FROM REGISTRAR;
INDEFEASIBILITY OF TITLE;
MANDAMUS; INSTRUMENTS,
FORMS AND CONTENTS.

Administrative function
administer the Act, according to law, to,

5:2
business, transaction of, priorities, 5:2
difficulties, intent of Act is to avoid, not

to make, 5:2
limitation of enquiry, 5:16
real or imagined defects in Act, 5:2
statutory duties, understanding of, pub-

lic and registrar, 5:2
Administrative or quasi-judicial, gener-

ally, 5:1
Instruments, examination of

acceptance or rejection, 5:6
audi alteram partem, 5:6
automaton, registrar not, 5:6
court, registrar must not usurp function

of, 5:7
first v. subsequent registration, 5:5
fraud, applicant not required to nega-

tive, 5:6
general law, where instrument

contravenes, 5:7
homestead or no homestead, 5:7
policeman, registrar as, 5:6
practice, long-standing, effect of, 5:7
procedure, misconception of by regis-

trar, 5:6
reason and justice, rules of, apply, 5:6
requisitions, registrar’s, not to be

‘‘unwarrantably exacting,’’ 5:6,
5:7

subdivision plan, refusal to deposit, 5:7

FUNCTIONS OF THE REGISTRAR
—Cont’d

Instruments, examination of—Cont’d
validity of instrument, registrar to be

satisfied, 5:7
Judicial or administrative function

court, registrar not to usurp function of,
5:3

fraud, 5:3
limitation of enquiry, 5:16
propriety of bargain, inter partes, 5:3
quasi-judicial concept, 5:3
statutory jurisdiction, 5:3
test for distinguishing, 5:3

Office hours
business, conduct of, requires certainty,

5:4
favouritism or irregularity to be

avoided, 5:4
registration, delay, difficulties no

ground for, 5:6
statutory or prescribed hours, adher-

ence to, 5:4

GOVERNMENTAL APPROVAL OF
SUBDIVISION OF LAND

Approval
circumvention, none by colourable

device, 6:25
condition precedent to registrar’s

acceptance of plan or description,
6:23

curtailment of common law right to
subdivide, 6:23

not required, factual situations when,
6:27, 6:29

purpose, 6:23
registrar, 6:23-6:25
revocation, only where no prejudice to

third party, 6:30
Approving officer

appeal from his decision, 6:29
approves the plan, not the work, 6:29
good faith and absence of discrimina-

tion essential, 6:23, 6:29
natural justice, principles, to apply,

6:23
public interest central to the exercise of

power, 6:23, 6:29
qualifications, 6:23
statutes, overriding, to observe, 6:23
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GOVERNMENTAL APPROVAL OF
SUBDIVISION OF LAND—Cont’d

Expired approval, not to act on, 6:23
approval authority, before or after

deposit of plan, effect, 6:30
approval legislation, when an exception

to the conclusiveness of the regis-
ter, 6:30

bona fide purchaser, protection of, 6:30
caveat, registrar may lodge, 6:30
correction of register, 6:30
instrument evidencing, not registrable,

6:23, 6:30
no enquiry as to approving officer’s

powers, 6:23
principle, the correct, statutorily stated,

6:30
Unapproved subdivision, instrument

evidencing not registrable, 6:23,
6:30

HEREDITAMENTS
Easement, 4:5

generally, 4:5
Profit a prendre, 4:5
Rentcharge, 4:5

defined, 4:5

HIGHWAYS
Adverse possession as affecting, 6:13
Certificate of title to highway

format, inappropriate, 6:13
issue of, not general, 6:13
Manitoba practice, 6:13
objections to, 6:13
Ontario practice, 6:13

Crown survey of, exceeding statutory
width, 6:13

Dedication, common law
fee simple owner, must be by, 6:13
intention to dedicate, 6:13
limited dedication, 6:13
statutory provisions, 6:13
Torrens system, foreign to, 6:13
user of highway, 6:13

Exception to indefeasibility of title, 6:13
Highway or roadway plan

certificate of title, when issued, 6:14
Crown, deposit by, establishing, 6:14
deposit of, 6:14
mines and minerals, exception of, 6:14
registered owner, notice to, 6:14

HIGHWAYS—Cont’d
Highway or roadway plan—Cont’d

‘‘statutory right of way’’ concept, 6:14
subdivision not affected by deposit of

plan, 6:14
Indian Reserve, over, 6:13
Landlocked land, 18:104
Mines and minerals

ad medium filum viae rule, as affecting,
6:11

Crown, vesting in, limitations, 6:11
divestment of title by statute, 6:13
highway, dedication of, as affecting,

6:11
registration of title to, 6:13
return of, by Crown, to subdividor,

6:13
road allowances, legislation affecting,

6:11
title to, generally not affected by

subdivision, 6:11
Not dedicated by plan, extinguishment of,

6:12
Public reserves, etc., shown on plan, other

than highway
deposit of plan operating as transfer,

6:13
land shown on plan as covered by

water, deemed transfer of, 6:13
title to, vesting in Crown or public

authority, 6:13
Reference plan, 6:14
Right of way instead of highway created

by plan, where, 6:13
Title to highway, vesting of by plan

ad medium filum viae rule, inap-
plicable, 6:13

conclusive, when, 6:13
Crown’s title, when not a registered

title, 6:13
determinable fee, concept, 6:13
public trust, concept, 6:13
qualified, when, 6:13
rights of dedicator, subject to, when,

6:13
statutory fee simple, concept, 6:13

HOLOGRAPH WILL
See TRANSMISSION.

HOMESTEAD
See DOWER.
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IMPROVEMENTS ON ANOTHER’S
LAND UNDER MISTAKE OF
TITLE

Acquiring registered title to the retained
land

encumbrances, may court order dis-
charge or variation of, 18:93

‘‘forced sale,’’ concept, 18:93
Land Titles Act, to be complied with,

18:93
removal of improvement, may court

order, 18:93
straddling improvement, as affecting

utilization and amenities of
defendant, 18:93

title, is only fee simple contemplated,
18:93

transfer, by, on payment of compensa-
tion, 18:93

vesting order, by, 18:93
Applicant, who may apply for relief,

18:89
Belief of claimants must be an honest one,

18:91
Costs, 18:91
Encroachment agreement, registration of,

18:88
Encroachments, special enactments deal-

ing with
British Columbia, 18:95
compensation, 18:94, 18:95
fence encroachments, 18:95
Manitoba, 18:94
statutory easement, 18:94
title, vesting of, 18:94, 18:95

Expropriation, statutes do not permit,
18:91

Fence, the encroaching, 18:90
History, suggested, 18:87
‘‘Lasting improvements,’’ evidence of,

18:90
Mistake of title v. mistake of identity,

18:91
Pending litigation, as affecting claimant,

18:91
Reasonableness, concept of, 18:91
Remedies

equitable relief, non-statutory, 18:96
right to acquire title to subject land,

18:92
statutory lien, 18:92

IMPROVEMENTS ON ANOTHER’S
LAND UNDER MISTAKE OF
TITLE—Cont’d

Statutory provisions, the, 18:88
‘‘Taking a chance,’’ effect of claimant,

18:91

INDEFEASIBILITY OF TITLE
See also REGISTRATION; STATUTORY

EXCEPTIONS TO
INDEFEASIBILITY OF TITLE.

Achieved by a series of reciprocally
related statutory provisions, 17:19

Adverse possession and limitation
Alberta, 18:75

statutory provisions, 18:75
assurance fund, 18:85
bona fide purchaser for value, 18:75
British Columbia, 18:76
England, 18:84
Newfoundland and Labrador, 18:80
Nova Scotia, 18:81
Ontario, 18:79
Prince Edward Island, 18:83
Saskatchewan, 18:78

Assurance fund, compensation for hard-
ships imposed by system, 17:19

Assurance fund, liability to innocent taker
of forged instrument, questioned,
17:25

British Columbia, anomalous prima facie
title to charge, as affecting, 17:25

Common law, Acts largely supersede,
17:23

‘‘Conclusiveness’’ used interchangeably
with, 17:19

Contracts, trusts, binding owner, 17:29
Contracts entered into, and trusts created,

by registered owner binding, 17:29
Court, jurisdiction to make corrections,

17:37
‘‘Defeasible,’’ meaning of, 17:19
Deferred, 17:20
Deferred and immediate indefeasibility,

jargon or doctrine, 17:20
Deferred indefeasibility and forgery,

17:21
Deferred or immediate indefeasibility, as

affecting, 17:25
Dower legislation, as affecting, 22:29
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INDEFEASIBILITY OF TITLE—Cont’d
Easements

prescription and abandonment
abandonment, 18:62
prescription, 18:61

profit a prendre, 18:68
registration, 18:72
statutory jurisdiction of court to cancel

or modify, 18:69
statutory provisions

Alberta, 18:50
Australia, 18:55
British Columbia, 18:51
Manitoba, 18:52
New Zealand, 18:55
Ontario, 18:53
Saskatchewan, 18:50
Victoria, 18:52
Western Australia, 18:52

subdivision of dominant tenement,
18:70

tax sale titles, 18:71
Ejectment, 17:29
Expropriation

certificate of title to expropriated land
British Columbia, 18:46
statutory provisions, 18:45

former owner’s right of first refusal
after expropriation, 18:48

provincial legislation
notice of intention to expropriate,

18:40
abandonment of intended

expropriation, 18:40
confirmation and vesting of title,

18:42
mines and mineral, 18:43
proof of signatures of expropriat-

ing and confirming authori-
ties, 18:44

unregistered land, 18:47
Immediate indefeasibility, giving effect to

discharge, 17:25
Immediate indefeasibility and forgery

Breskvar v. Wall, 17:23
Canadian courts divided as to, 17:23
forgery, 17:19, 17:23
Frazer v. Walker, 17:23
Hermanson v. Martin, 17:23
New Zealand Act, distinguished, 17:23

INDEFEASIBILITY OF TITLE—Cont’d
Improvements on another’s land under

mistake of title
acquiring registered title to the retained

land, 18:93
belief: referable to mistake of title or

mistake of identity?, 18:91
lasting improvements, 18:90
non-statutory equitable relief, 18:96
prefatory, 18:87
remedies, 18:92
special enactments dealing with

encroachments, 18:94
British Columbia, 18:95
Manitoba, 18:94

statutory provisions, 18:88
who may apply for statutory relief,

18:89
‘‘Indefeasible,’’ criticism of use of word,

17:19
‘‘Intellectual nucleus of Torrens system,’’

17:19
‘‘Landlocked’’ land, 18:104
Leases, unregistered, 19:15-19:17
Mortgage, forged

generally, CITE17:21, 17:24
see also MORTGAGES.

Australain and New Zealand Acts,
17:24

British Columbia Act, 17:24
immediate indefeasibility giving effect

to, 17:23, 17:25
Public right of way, watercourse, right of

water, or other public easement
public right of way or other public

easement, 18:22
public . . . watercourse, right of water

or other public easement
generally, 18:23
Ontario, 18:24

Recovery of land, action for
‘‘ejectment,’’ common law action for,

17:28
re-statement of, suggested, 17:28
statutory provisions, 17:28
what constitutes, 17:28

Rectification, not a corollary to defeasibil-
ity, 17:19

Registered owner, dealing with, 17:26
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INDEFEASIBILITY OF TITLE—Cont’d
Registrar, power to make corrections

accuracy, not infallibility, required of
registrar, 17:30

Canada, registrar not equated with
federally appointed judge, 17:31

consents of all interested persons,
where made with, 17:32

conviction under criminal law of Can-
ada, effect, 17:33

court, registrar not to usurp function of,
17:30

effect, 17:35
fraud, disputed cases of, excepted,

17:30, 17:33
indefeasibility of title, must respect,

17:30, 17:31
judicial finding as to fraud, when

essential, 17:33
limitation statutes as affecting power,

17:34
manner of making, 17:36
natural justice, rules of, to be followed,

17:32
power, exercise of, discretionary, 17:32
‘‘so-called clerical errors,’’ power

clearly extends to, 17:30
statutory provisions, 17:30
unfettered power denied, reasons,

17:31
volunteer, registrar cannot settle with

finality that transferee a, 17:32
‘‘without prejudicing rights acquired

bona fide for value,’’ 17:31
Short-term lease or agreement for lease

deemed registration, 18:33
option to purchase, 18:31
option to renew, 18:30
prefatory, 18:25
registrability of short-term lease, 18:32
Residential Tenancies Acts, 18:35
statutory provisions, 18:26

England
Land Registration Act, 18:29,

1925
Ontario, 18:27
Victoria, Western Australia and

Tasmania, 18:28
transfer of reversion, 18:34

INDEFEASIBILITY OF TITLE—Cont’d
Special exceptions peculiar to a particular

Act
Alberta, 18:98
British Columbia, 18:99
England, 18:103
Manitoba, 18:100
Ontario, 18:102
prefatory, 18:97
Saskatchewan, 18:101

Statutory exceptions to
any public highway

Alberta, 18:16
British Columbia, 18:17
Manitoba, 18:18
Ontario, 18:19
prefatory, 18:14
Saskatchewan, 18:18
Statutory title, 18:21
title, 18:15

crown exceptions and reservations
absence in act of statutory exception,

18:4
acts not uniform, 18:3
expanding operation of act

crown land, 18:5
matters affecting use and enjoy-

ment, 18:6
mutual mistake, 18:11
prefatory, 18:2
registrar’s power to correct errors in

thee register, 18:8
registration, 18:7
sand and gravel, 18:10
Soldier Settlement Act, 18:9

misdescriptions off parcels or of
boundaries, 18:13

prefatory, 18:1
prior certificate of title or grant, 18:12

Taxes
unpaid, 18:73

Timber lands, 18:86
Transfer of mortgage, void, and

subsequent release, effect, 17:25
doctrine, the, stated, 17:19
dower legislation, affecting, 22:29
ejectment, 17:29
equities, mere, as affected by, 17:23
immediate, 17:20

Voidable instrument, 22:8
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INDEFEASIBILITY OF TITLE—Cont’d
Void instrument v. unregistered equitable

interest, 17:27
Volunteer, the, not protected, 17:22

INDICES
General register, 3:6
Name/nominal index, 3:4
Numerical/parcel/section index, 3:5

INFANTS
Assurance fund, extension recommended,

5:13
date of birth, normally not part of regis-

ter, 5:13
immediate indefeasibility, as affecting

transferee, 5:13
land, may hold, 5:13
transfer by, voidable, 5:13

INSTRUMENTS
Clauses and covenants, special, in

see also REGISTRATION.
commercial lease, 17:16
drafting, if an interest in land, must be

clearly and patently expressed,
17:16

high water mark of freedom to include,
17:16

interests in land, multiple, in single
instrument, 17:16

master forms, to reduce volume of
recorded material, 17:16

mortgage, institutional, 17:16
option to purchase, validity of, 17:16
registrar, rejection by, when, 17:16
vvregistrability of, 17:16

Conveyance, right to call for, 12:14
Execution of

affidavit, 8:65
certification formula, 8:68
corporation, 8:49, 8:70
disability, 8:46
illiteracy, 8:46
‘‘officer’’ defined, 8:63
power of attorney, 8:69
registrability, 8:69
sealing, when not required, 8:64
verification, 8:64
waiver, statutory rules, 8:71
witness, 8:65

INSTRUMENTS—Cont’d
Irregularities, technical, in

generally, no vitiating effect, 17:18
common law forms, where acceptance

proper, 17:18
error in, correction of by registrar,

doubtful validity, 17:18
immediate indefeasibility, desirability

of, 17:18
lease including registered and

unregistered land, improperly
registered, 17:18

lis pendens, improperly registered,
effect, 17:18

mortgage, omitting charging clause,
held valid, 17:18

seed-grain lien, improperly registered,
effect, 17:18

statutory acceptance of ‘‘master form’’
concept, 17:17

witness, lack of signature not a mere
irregularity, 17:18

Timber and trees, defined, 8:36

INSTRUMENTS, FORMS AND
CONTENTS

See also FUNCTIONS OF THE REGIS-
TRAR.

Covenants for title
generally, see Law of Vendor and

Purchaser, para
16:43 -736

applicability, 5:32
Floating charge, 5:32
Form, prescribed or statutory

British Columbia, 6:1
covenants for title, applicability, 5:32
flexibility, cautions, permitted, 5:32
good servants, bad masters, 5:32
Interpretation Acts, affecting, 5:32
land within jurisdiction, restricted to,

5:32
language, English, 5:34
master form concept, 17:16
memorandum of encumbrances, desir-

able or otherwise, 5:32
Ontario, 5:32
persons skilled in the law, essentiality

of, 5:32
transaction, is it in its totality simple,

5:32
understanding of, by lay persons, 5:32
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INSTRUMENTS, FORMS AND
CONTENTS—Cont’d

Parties
address of person seeking registration,

5:34
names of, discrepancies, 5:33
partnership, where partners not identi-

fied, 5:32
subsequent identification, 5:33
transferee, initials only given, where,

5:32
Registrar

discretion, generally not reviewable,
5:32

illegal document, refusal to register,
5:32

rejection of application, grounds for,
5:32

wrongful act of, 5:32
Trust deed creating charge, 5:32

INTEREST
Generally, 13:173
Criminal interest rate, 13:184
Discharge, mortgagor’s entitlement to,

13:182
Waiver/contracting out, 13:183

INTERESTS IN LAND
TRANSFERABLE AND
REGISTRABLE

See also TRANSMISSION.
Allodial title, 1:1, 4:2
Common law interests only, 1:1, 4:2
Condition subsequent, 6:32

creation of, 8:23
right of entry, registrable, 8:23

Conveyance, right to call for, effect,
12:14

Easements
multiple instruments to be avoided,

8:45
servient tenement, omission from, reg-

istrar’s liability, 8:37
signature of transferee, whether

required, 8:37
transfer may include registrable, 8:37

Equitable interests, 8:1
Exceptions and reservations

distinction between, 8:36
habendum, transfer contains no, 8:36
land description, follow, 8:36

INTERESTS IN LAND
TRANSFERABLE AND
REGISTRABLE—Cont’d

Exceptions and reservations—Cont’d
tree, exception of, 8:36

Fee simple v. freehold, 8:1
Guarantor, generally, none, 13:36
Indian title, 15:5
Joint tenancy

generally, 8:25-8:28
common law rules, applicability to Tor-

rens system, 8:25, 8:29
corporation aggregate as joint tenant,

8:26
corporation sole cannot be joint tenant,

8:27
Crown cannot be joint tenant, 8:28
husband and wife now 1:2 persons,

8:25
incidents of, enumerated, 8:25
‘‘moiety,’’ definition, 8:25
nature of, 8:25
properties of, 8:25
statutory presumption of, where, 8:25

Joint tenant
murder of by co-tenant, 8:29
possession, Limitations Act, 8:29

Joint tenants, 8:25
affidavit, 8:65

generally, 8:65
creation of, 8:23
possibility of reverter, registrable, 8:23

Life estate, creation of, 8:22
Restrictive covenants

signature of transferee, whether
essential, 8:37

see also RESTRICTIVE COVE-
NANTS.

transfer may, generally, include
registrable, 8:37

Severance of joint tenancy
common law mortgage effects, 8:32
judgment or writ of execution does not

effect, 8:31
lease by one joint tenant, whether it

effects a, 8:30
methods, enumerated, 8:29
practice does not make law, 8:29
proposal for changes in rules, 8:29
registrar, no enquiry de hors the regis-

ter, 8:29
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INTERESTS IN LAND
TRANSFERABLE AND
REGISTRABLE—Cont’d

Severance of joint tenancy—Cont’d
registration, is severance effectual

before, 8:29
statute, as affected by, 8:29
Stonehouse v. A.G. B.C., 8:29
summary of ‘‘no severance’’ and ‘‘sev-

erance’’ cases, 8:33, 8:34
Torrens mortgage, no severance, 8:32
unregistered estate, subject to sever-

ance rules, 8:35
Shelley’s case, rule inapplicable to Tor-

rens system, 8:22
Tenancy by entireties

definition, 8:6
purchasers, position of under agree-

ment of sale, 8:6
statutory modification, 8:6

Tenancy in common
interests of tenants in common

presumed to be equal unless
otherwise stated, 8:18

‘‘joint owners,’’ expression discarded,
8:18

presumption in favour of, where, 8:18
separate certificates of title may issue to

tenants in common, 8:18
trustees are joint tenants, 8:18
trustees for sale, as, under English Law

of Property Act, 8:18
Timber and trees, defined, 8:36
Transfer to uses

definition, 8:24
Ontario Act permits registration, 8:24
results flowing from, 8:24
Torrens system, generally not

recognized, 8:24
JOINT LAND TITLES COMMITTEE

REPORT
Recording, 14:1

JOINT TENANTS
See INTERESTS IN LAND TRANSFER-

ABLE AND REGISTRABLE;
TRANSMISSION.

JUDGMENTS AND WRITS OF
EXECUTION

Alberta, Manitoba, Saskatchewan and
Ontario

alphabetical general register, entry in,
21:17

JUDGMENTS AND WRITS OF
EXECUTION—Cont’d

Alberta, Manitoba, Saskatchewan and
Ontario—Cont’d

assignment of writ of execution, 21:18
Bail Act and Legal Aid Act (Ontario),

21:19
dealing ‘‘subject to the rights of the

creditor,’’ when, 21:17
debtor’s land, when bound by writ,

21:16
discharge or satisfaction of writ, 21:22
expiry of writs of execution, 21:20
priority of writ of execution issued on a

judgment in the action, 21:21
receipt by registrar of writ, 21:15
registration, effect, 21:16, 21:17
‘‘seizure’’ of land, filing of writ, not,

21:16
statutory minimum, no execution

against land if debt less than,
21:14

writ of execution, defined, 21:13
Arbitrator, award of, not a judgment, 21:1
Beneficiary, judgment or writ against,

21:44
British Columbia, after October 2:15,

1979
after-acquired property, position of,

21:3
alphabetical register of judgments

abolished, 21:3
assignments of judgment, 21:6
concept of registration against specific

land only, criticism of, 21:3
Crown land, unregistered or

unsurveyed, judgment not
registrable against, 21:3

death of judgment creditor, 21:7
death of judgment debtor, 21:8
effect of registration, 21:5
essential nature of judgment not

altered, 21:4
execution, registration of judgment,

not, 21:5
expiry of judgments, 21:10
identity of judgment debtor, 21:12
judgment creditor, not a bona fide

purchaser for value, 21:4
‘‘judgment,’’ redefined to clarify what

estates and interests exigible, 21:3

INDEX

Index-41© 2021 Thomson Reuters, Rel. 4, 4/2021



JUDGMENTS AND WRITS OF
EXECUTION—Cont’d

British Columbia, after October 2:15,
1979—Cont’d

Law Reform Comm. of B.C., Report on
Execution Against Land, 21:12

moneys paid into court in foreclosure
proceedings, not levied by execu-
tion, 21:5

‘‘name index,’’ undertaking to update,
21:12

postponement of registered judgment or
writ of execution, 21:9

registration in the same manner as
‘‘charge’’ registered, 21:4

release of judgment, 21:11
‘‘satisfaction piece,’’ not a release,

21:11
specified registered land, against,

registration in title register, 21:3
Crown, assignment by, 21:6
Equitable mortgage v. registered judg-

ment, 21:40
Exigibility of land, ambit

Alberta, 21:23
Manitoba, 21:26
Manitoba Law Reform Comm., Report

on 1:12 General Register (1980),
21:26

Nova Scotia, 21:28
Ontario, 21:27
Ontario Law Reform Comm., Report

on The Enforcement of Judgment
Debts, etc., (1981) Pt. III, pp.
13-14, 21:27

Saskatchewan, 21:25
unregistered land, 21:24

Floating charge v. registered judgment,
21:43

Guiding principle, the, 21:1
Indefeasibility of title, as exception to,

21:1
Joint tenant, interest of, exigibility, 21:39
Judgment creditor, not a bona fide

purchaser for value, 21:1
Mortgage, analogy to, imperfect, 21:1
Partnership property, 21:45
Sale of land by sheriff

Alberta, 21:34
British Columbia, 21:35

JUDGMENTS AND WRITS OF
EXECUTION—Cont’d

Sale of land by sheriff—Cont’d
caveat, withdrawal, when caveator at

risk, 21:35
consideration, valuable, sale must be

for, 21:34
contract of sale is between the

purchaser and the sheriff, 21:33
court order confirming sale in foreclo-

sure proceedings terminates debt-
or’s interest, 21:34

Dower Act, 21:34, 21:42
duplicate certificate of title, when

deemed to be cancelled, 21:35
equities, sale by sheriff, subject to those

affecting land, 21:33
execution proceedings, sale in v. sale in

foreclosure proceedings, 21:33
exemption, statutory, when land should

not be offered for sale, 21:34
joint tenant’s interest, when sale of

prevented, 21:34, 21:35
Manitoba, 21:36
‘‘matrimonial judgment,’’ the so-called,

21:41
mortgage or encumbrance, sale of by

sheriff, 21:38
Ontario, 21:37
Public Trustee, when failed to qualify

as a creditor, 21:35
purchaser, when judgment creditor or

mortgagee may be, 21:35
real estate agent, generally not entitled

to share in proceeds, 21:34
registrar, enquiries by, 21:34, 21:35
registration of judgment or writ, condi-

tion precedent to sale, 21:34
sale to be properly conducted by

sheriff, 21:33
Saskatchewan, 21:34
sheriff officer of court, not agent for

debtor or creditor, 21:33
status of title, no duty on sheriff to

advise on, 21:31
transfer, statutory, sheriff may be

required to use, 21:34, 21:35
‘‘Saving’’ of writ until trial, 21:13
‘‘Seizure’’ of land, no notional, 21:1
Severance of joint tenancy, generally not

effected by registration of judgment,
21:39
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JUDGMENTS AND WRITS OF
EXECUTION—Cont’d

‘‘Similar or identical name’’ problem
Alberta, 21:30
British Columbia, 21:29
Manitoba, 21:31
Manitoba Law Reform Comm., Report

on the General Register (1978),
18:92

Ontario, 21:32
Saskatchewan, 21:30

‘‘Transmission,’’ statutory definitions not
uniform, 21:1

Unregistered mortgage, priority over
registered judgment, when, 21:40

Vendor’s lien v. registered judgment,
21:40

Writ, to be based on valid judgment,
21:13

Writ of extent, 21:46

LAND, ESTATES IN
Allodial ownership, 1:1
Estates of freehold and not of freehold,

1:1
Feudal system, 1:1
Ownership, concept of, 1:1
Statute of Frauds, 1:2
Statute of Uses, 1:1
Statute Quia Emptores, 1:1
Tenant in fee simple, correct designation,

1:1
Transfers, methods of under federal

system, 1:2
see also CONVEYANCING, CHANG-

ING FACE OF.

LAND DESCRIPTIONS
See also AIRSPACE OWNERSHIP;

CANCELLATION OF PLANS;
CORRECTION OF PLANS;
GOVERNMENTAL APPROVAL
OF SUBDIVISION OF LAND;
HIGHWAYS; LAND TITLES
SURVEY FUND; PLANNING ACT
(ONTARIO); CONDOMINIUM
ACTS; CONDOMINIUM
CORPORATION; STATUTORY
EXCEPTIONS TO
INDEFEASIBILITY OF TITLE.

Acreage, 6:5
Amendment, simpliciter, of plan

‘‘amend,’’ meaning of, 6:18

LAND DESCRIPTIONS—Cont’d
Amendment, simpliciter, of plan—Cont’d

circumstances, 6:7, 6:18
plan of resubdivision (Saskatchewan),

6:18
Block outline survey

fiat of Registrar-General or Surveyor-
General required, 6:9

modification of orthodox posting
techniques, 6:9

registrar cannot authorize, 6:9
special circumstances required to

permit, 6:9
Boundary, conventional, concept, 6:2
Building, exception in transfer, effect on

bona fide purchaser for value, 6:5
Building, lease of all or part of, 6:2
Composite plans

consolidating plan, equated with, 6:33
contiguity, deemed, when, 6:33
definition, no uniformity, 6:33
land descriptions, simplified by, 6:33
Minister of Natural Resources

(Ontario), deposit by, 6:33
survey, based on, land in oil or gas pro-

ducing area, 6:33
uncertainties in boundaries, consents of

owners required, 6:33
Conclusivity, no

certificate of title does not rest on pin-
nacle by itself, 6:3

extrinsic evidence admissible to chal-
lenge contents, 6:3

rectification, 6:3
wrong description, 6:3

Consolidation of adjoining surveyed
parcels

application to registrar for, 6:19
approving authority, approval of not

required, 6:19
circumstances, in general, 6:19
‘‘composite plan,’’ British Columbia,

6:19
consent of registered chargee required,

6:19
‘‘consolidating’’ plan, Saskatchewan,

6:19
‘‘special plot’’ plan, Saskatchewan,

6:19
Farmland, subdivision of

agricultural reserve concept, 6:28
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LAND DESCRIPTIONS—Cont’d
Farmland, subdivision of—Cont’d

permission, granted, refused and
conditional, 6:28

preservation of, public concern, 6:28
registrar bound by legislation prohibit-

ing, 6:28
Federal and provincial government plans,

6:4
‘‘General boundaries,’’ definition, 6:1
Horizontal division of land

common law, recognized by, 6:36
corporeal hereditaments v. incorporeal

hereditaments, 6:36
‘‘determinable fee,’’ applicability to,

6:36
‘‘parallelopipedon,’’ definition, 6:36
problems, inherent in concept, 6:36

Metes and bounds descriptions
abbreviated description, deemed to be,

recommended, 6:4
acreage, when essential part of descrip-

tion, 6:5
building, exception in transfer, effect

on bona fide purchaser for value,
6:5

complicated descriptions, definition,
6:5

deed, when plan deemed to be
incorporated in, 6:5

explanatory plan, definition and scope,
6:5

‘‘frontage,’’ definition, 6:5
hilltop insufficient to define a boundary,

6:5
permitted, when, 6:5
pictorial elucidation may be required,

6:5
‘‘subdivision,’’ definition, 6:5, 6:25
subdivision plan, when required, 6:5

Miscellaneous plans, further simplicity of
transfer, 6:32

Monuments, never matters of office rec-
ord, 6:4

Parcelization, 6:2
Plan of subdivision

amendment of, requires complementary
amendment to register, 6:7, 6:18

approving authority, to act in good
faith, 6:6

LAND DESCRIPTIONS—Cont’d
Plan of subdivision—Cont’d

common law right to subdivide
statutorily curtailed, 6:6, 6:10

concurrent registration of plan and
dealings affecting newly created
parcels, 6:8

deposit v. registration of plan, 6:7
different owners of separate parcels

required to resolve title problems,
6:8

highway, dedication, by deposit of, 6:8,
6:10

identity of registered parcels affected
by deposit of, 6:8

instrument, an, 6:10
monuments determine true boundaries,

6:7
objectives, 6:7
register, plan may be deemed to be

embodied in, 6:7
Registry Act (Ont.), registration under,

when permitted, 6:8
‘‘required subdivision,’’ purpose and

scope, 6:7
restrictive covenant, by endorsement on

plan, not permitted, 6:7
signature of registered owners required,

6:8, 6:10
subdivision plan, includes, 6:5
subdivision requirements, failure to

observe, 6:16
verification of survey may be required,

6:8
Precise measurements, distinguishing

feature, 6:1
Principle, the general

accuracy, brevity and uniformity in the
records, 6:2

community business, not to be
impeded, 6:2

lease, reasonable application to, 6:2
Purchaser should obtain survey, 6:2
Re-establishment of boundaries of

registered parcels
application to registrar for, 6:20
approving authority, approval of not

required, 6:20
Boundaries Act, Ontario, 6:20
certificate of title, new in terms of ref-

erence plan, 6:20
circumstances, 6:20

REGISTRATION OF TITLE TO LAND

Index-44



LAND DESCRIPTIONS—Cont’d
Re-establishment of boundaries of

registered parcels—Cont’d
consent of registered chargee required,

6:20
‘‘reference’’ plan required, 6:20

Reference plan, no indiscriminate require-
ment, 6:2, 6:34

Registered instrument, description
referenced to, 6:5

Registrar
cancellation or inclusion (Manitoba),

6:8
certificate of title, subject to any public

highway, 6:8
conformity with previously deposited

or registered plans required, 6:8
discretion, wide, 6:4
duty, 6:1
error, must not perpetrate, 6:5
examination of plan, careful

consideration, 6:8
highway, dedication, and certificate of

title therefore, 6:8
mandamus may lie for arbitrary rejec-

tion, CITE6:8
see also MANDAMUS

refusal to register Crown grant with
defective description, 6:4

registration of plan and update of regis-
ter, 6:8

unmarked area shown on plan to be
identified or plan rejected, 6:13

verification of survey, may require, 6:8
Search of title, examination of plan, on

amendment, cancellation or correction
of, a possibility, 6:15

dimensions, true, only surveyor can
determine, 6:15

extrinsic evidence admissible to chal-
lenge plan, 6:15

highway, exception to indefeasibility of
title, 6:15

limits of, 6:15
purchaser obligated to give specific

instructions to solicitor, 6:15
solicitor informing purchaser as to

purpose of survey, 6:15
Signature of subdivider and others to plan

absent, where, invites rejection, 6:10
appeal from registrar’s decision, 6:10

LAND DESCRIPTIONS—Cont’d
Signature of subdivider and others to plan

—Cont’d
manifests assent to plan, 6:10
mortgagee, 6:10
purchaser under agreement of sale,

6:10
strict compliance, waiver of, 6:10
uniformity, lack of in Acts, 6:10
witness to, 6:10

Sketch plan, purpose and scope of, 6:2
‘‘Surveying,’’ definition, 6:4
Unregistered plan, sale or transfer by

contracting out and registration, 6:17
costs and security therefor, 6:17
lien, statutory, of purchaser, 6:17
‘‘lot,’’ definition, 6:17
penalty for failure to register, 6:17
prohibition against, statutory, 6:17
purchaser not in pari delicto with

vendor, 6:17
rescission, purchaser not deprived of

right to, 6:17
sale, not purchase, prohibited, 6:17
transfer, registrable, and right to plan,

6:17
transferee, expenses recoverable by,

6:17

LAND TITLES SURVEY FUND
Computerized register, 6:35
Exclusions, 6:35
Payment from, 6:35
Purpose, 6:35

LAND USE CONTRACTS
See also RESTRICTIVE COVENANTS.
Lis pendens, analogy, 5:28
Marketable title, as applied to, confusing,

5:28
Nature of, 5:28
Restrictive covenant, where statutorily

deemed to be, 5:28
Validity of, not to be questioned by regis-

trar, 5:28

LAW, REAL PROPERTY
See STATUTORY EXCEPTIONS TO

INDEFEASIBILITY OF TITLE
LAW OF THE LAND AND THE

TORRENS SYSTEM
See STATUTORY EXCEPTIONS TO

INDEFEASIBILITY OF TITLE.
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LEASES
See also ACTUAL OCCUPATION;

STATUTORY EXCEPTIONS TO
INDEFEASIBILITY OF TITLE.

Generally, 6:25
Agreement for lease, 12:1, 12:5, 12:8
Agreement ‘‘to agree,’’ distinguished,

12:1
Assignment, covenant against, 12:1
Assignment and sublease, covenant

against
see COVENANT AGAINST ASSIGN-

ING OR SUBLETTING.
Bankruptcy of tenant

assignee to be approved by court,
when, 12:29

disclaimer and direction to registrar to
register, 12:29

inspectors, duties of, 12:29
lease, lapsing on, cannot be sold by

trustee, 12:29
leasehold interest vests in trustee, 12:29
lessor, rights of, governed by provincial

law, 12:29
mortgaged lease, 12:29
trustee in bankruptcy

powers of, 12:29
proposal, no vesting of title under,

12:29
title to land vests in, 12:29

Certificate of title, production of
duplicate, 12:6

Clauses, special, 17:16
Commercial, construction, 12:18
Common law lease

defined, 12:2
similar to, 12:1
three types, 12:2

Counterpart of common law lease, inap-
plicable, 12:7

Crown federal (National Parks)
Crown provincial, powers, 12:28

Defined, 12:2
Determination of lease by legal proceed-

ing
abandonment of premises by lessee,

12:34
audi alteram parte principle, 12:34
cancellation of registration, 12:34
first registration, on, 12:31
‘‘’legal proceedings,’’ defined, 12:34

LEASES—Cont’d
Determination of lease by legal proceed-

ing—Cont’d
lessor, re-entry by, effect, 12:34
registrar’s powers, 12:34
statutory provisions, not uniform, 12:34

Duplicate certificate, production, 12:6
Easements and, 6:27
Easement v. lease, 12:3
Effluxion of time or the happening of an

event
common law rule, 12:33
corporate lessee, dissolution, 12:33
judge, order of, when required, 12:33
landlord consenting to over holding,

12:33
lapsing, statutory procedure, 12:33
option to renew, as affecting expiry,

12:33
Public Trustee Act, possible applica-

tion, 12:33
registrar, powers of, 12:33
statutory provisions, 12:33

Extension, modification or variation of
chargee prior registration of, effect,

12:24
extended lease, future reference to,

12:24
‘‘extension,’’ an ambiguous word,

12:24
registration, effect and method of,

12:24
simplicity of transfer, technique

advances, 12:24
Extra-judicial determination of lease

bona fide purchaser for value, interven-
tion, effect, 12:34

derivative charges, status, 12:34
option to purchase, excepted, 12:34
registrar’s duties, 12:34
residential tenancy legislation, as

affecting, 12:34
statutory provisions, 12:34

Form
essentials of common law, contains,

12:7
variation, reasonable, permitted, 12:7

Grazing lease, 12:3
Guarantor, liability, 12:1
Id certum est quod certum reddi potest,

maxim, 12:3
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LEASES—Cont’d
Interest in land, qualifies as, 14:49
Inter vivos instrument, surrender by,

12:30
Land description

bare land, survey may be required,
12:10

building, all or part, 12:10
clay or marl, as exception, 12:10
notice of agreement for lease, 12:10
notice of lease, 12:10
postal address, simpliciter, unaccept-

able, 12:10
registrar, must be satisfactory to, 12:10
sand and gravel, as exception, 12:10
‘‘sketch plan,’’ defined, 12:10

Landlord and tenant law, applies to, 12:1
Leasehold estate unknown to the law,

12:3
Lease v. agreement for lease, 12:9
Lessee

covenants, 12:21
execution of lease by, 12:7
implied covenants, 12:20
implied powers, 12:22

Lessor
execution of lease by, 12:7
implied powers, 12:22

Licence v. lease, 12:3
Manner of registration, 12:11
Merger, doctrine of

applies to Torrens system, 12:35
caveat, not the term, only notice of it,

12:35
intention paramount, 12:35
registrar’s duties, 12:35
statutory provisions, 12:35

Mineral lease, statutory, 12:2
Mortgage, before or after lease, 12:26
Mortgaged land

see MORTGAGED LAND.
Notice of lease, registrability (Ontario),

12:5
Of building or part of it, 6:26
Operation of law, surrender by, 12:31
Option to purchase

see OPTION TO PURCHASE.
Option to renew

see OPTION TO RENEW.

LEASES—Cont’d
Parties

co-owners, both must execute lease,
12:13

homestead legislation, must comply
with, 12:13

infant, lease to, voidable, 12:13
Public Trustee may validate infant’s

lease, 12:13
society, unincorporated, cannot make

lease, 12:13
Perpetuity rule, as affecting

Crown lease, 12:4
lease, 12:4
Quebec lease, 12:4
renewal of lease, 12:4

Petroleum and natural gas, 12:2
Prescribed or statutory form, use of, 12:5
Profit a prendre v. lease, 12:2
Quiet enjoyment, 12:36
Registrar’s power to determine, 12:34
Registration

caveat, by way of, 12:11
certificate of charge, issue of, 12:11
certificate of registration of lease, 12:11
charge, by way of, 12:11
effect of, 2:15, 12:3
leasehold certificate of title, 12:11
lessee, failure to register, effect, 12:9
lessor, to give registrable lease, 12:9
manner of, entry in register, 12:11
notice of agreement for lease, 12:11
notice of lease, 12:11
operative, fully, only on, 12:1
option to purchase, included in lease,

12:11
option to renew, included in lease,

12:11
unregistered, equitable interest only,

12:9, 19:15-19:17
Rents, assignment of

common law rules affecting ‘‘rent,’’
12:40

interest in land, whether, 12:40
mortgage to, separately from reversion,

12:40
statutory provisions, 12:40

Restrictive covenants, 12:23
Reversionary lease, defined, 12:3
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LEASES—Cont’d
Right of first refusal

assignability, 12:17
caveatable interest, none apart from

statute, 12:17
contractual right, as, 12:17
definition, 12:17
lease originally a personal contract,

12:17
statute elevating right to interest in

land, 12:17
uncertainty, may be void for, 12:17

‘‘Short-term’’ lease
generally, 12:7
execution, 12:5
option to purchase contained in

caveat, should encompass lease and
option, 12:8

multiplicity of documents, avoids,
12:8

registration, 12:8, 12:11
option to renew, 12:18
overriding interest, as, 12:8
registration

Acts, in general, do not contemplate,
12:5, 12:8

commercial lessee may seek,
CITE12:8

deemed by statute, where, 12:26
exception to indefeasibility of title,

12:8
lessee, in general, not interested in,

12:8
notice of, as affecting bona fide

purchaser for value, 12:8, 12:11
vacant possession, agreement for,

CITE12:8
see also MORTGAGED LAND.

Short-term lease or agreement for lease,
12:8

Statutory lease, the, 12:7
Sub-lease, 12:37
Subordination agreement, effect, 13:185
Surrender by instrument inter vivos

modification of lease, operating as,
12:30

mortgagee, when consent required,
12:30

statutory provisions, 12:30
sub-lessee

consent required, when, 12:30

LEASES—Cont’d
Surrender by instrument inter vivos

—Cont’d
sub-lessee—Cont’d

protection of, 12:30
Surrender by operation of law

court to decide disputed cases, 12:31
definition, 12:31
notice to quit, invalid, effect, 12:31
registration, evidence required, 12:31

Term
certain beginning and end, 12:3
termination of lease, 12:32
‘‘terminus’’ explained, 12:3
void, duty of registrar, 12:3

Time
effluxion of, 12:33
happening of an event, 12:33

Transfer of
generally, 12:37
subleases, 12:38

Transfer of lease
apportionment, recommendations as to,

12:34
assignment, applies to rights, not

duties, 12:34
option to purchase in lease, assignment,

12:34
part of leasehold interest, 12:34
statutory provisions, 12:37
sublease, 12:38

Transmission on death, 12:39
Unregistered, 19:15-19:17

registration
not requiring, 12:12

Vendor, by, 12:27

LIENS
See also BUILDERS’, CONSTRUCTION

AND MECHANICS’ LIEN
LEGISLATION.

Action
discontinuance of, 20:32
dismissal of, 20:33

Assignment and transmission of claim of,
20:26

Bankruptcy, 20:24, 20:40
Discharge of lien, 20:34
Expiry of registered claim of, 20:29
Expiry of unregistered claim of, 20:28
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LIENS—Cont’d
Extra-judicial notice to claimant to com-

mence action
given by owner, 20:30
given by registrar, on request, 20:31

Foreclosure, 20:39
Judgments and executions, 20:23

sheltering, 20:23
Legislation

condominium, 20:25
Nature of

avoidance or circumvention of Act,
20:4

co-owners, 20:3
minimum amount of lien and

registrability, 20:5
statutory creation, 20:2

Postponement, 20:27
Prefatory, 20:1
Priorities

prior registration of claim of lien, 20:16
prior registration of conveyance or

mortgage, 20:17
Alberta, 20:18
British Columbia, 20:18
Manitoba, 20:18
Ontario

‘‘building mortgage,’’ 20:20
general principle, 20:19
‘‘non building mortgage’’

general priority, 20:22
registered after first lien arising,

20:21
registered prior to first lien aris-

ing, 20:22
statutory ‘‘home buyer,’’ 20:22
subsequent advances, 20:22

Saskatchewan, 20:17
Registrar

duties, 20:15
Removal by court of claim of lien on pay-

ment or on security being given,
20:37

Sale by or with approval of court, 20:38
Statutory requirements, 20:6

prefatory, 20:6
registration of the claim, 20:7

certificate of lis pendens, 20:14
crown federal land, 22:15
crown provincial land, 20:12

LIENS—Cont’d
Statutory requirements, 20:6—Cont’d

registration of the claim, 20:7—Cont’d
highways, 20:9
leasehold interest, 20:10
property affected, 20:8
where registered, 20:13

Withdrawal of claim of, 20:35
Wrongful registration of claim of, 20:36

LIFE ESTATE
See DOWER.

LIMITATION STATUTES
See MORTGAGES.

LIS PENDENS
See also BUILDERS’, CONSTRUCTION

AND MECHANICS’ LIEN
LEGISLATION.

Abuse of process, action for, 15:22
Agreement for purchase and sale, comple-

tion of not affected by, 15:14
Alienation, pendente lite

British Columbia, 15:4
common law, no restriction at, 15:4
Torrens system, 15:4

Cancelling or vacating registration
agreement for sale, subsisting, refusal

of court to remove caveat, 15:17
attorney, written request of to cancel,

15:20
cancellation, effect of, 15:17
‘‘cancelled,’’ includes ‘‘vacated’’ and

‘‘discharged,’’ 15:17
certificate of pending litigation, vacated

by court, 15:17
discontinuance or dismissal, where no,

15:20
discontinued, action, where, 15:18
dismissed, action, where, 15:19
hardship and inconvenience, on

grounds of, 15:21
request in writing, by party initiating

proceedings, 15:20
security may be ordered, where, 15:21
solicitor, written request of to cancel,

15:20
statutory provisions, 15:17-15:21
test for, Ontario, 15:17
‘‘without reasonable cause,’’ where

registered, 15:22
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LIS PENDENS—Cont’d
Certificate of lis pendens, distinguished,

15:1
Change of parties, 15:11
Charge, not a, 15:2
Doctrine, common law, stated, 15:2
Encumbrance, not a, on one view, 15:2
Family Relations Act (B.C.), 15:8
Foreclosure proceedings, 15:6
Fraudulent preferences legislation, 15:9,

15:10
Interest in land required, 15:16
Mortgage redemption, mortgagor’s rights

in, 15:15
Notice, registration of, generally not,

15:14
Pendente lite

question of alienation, 15:4
statutory provisions, 15:5

change of parties, 15:11
Family Relations Act (B.C.), 15:8
foreclosure proceeding, 15:6
fraudulent preferences legislation

generally, 15:9
creditor without judgment, 15:10

registrar’s duty, 15:12
restrictive covenant, 15:7

Pending application (alienee’s) for
registration, possibly affected by

alienee entitled to registration, when,
15:13

bona fide, alienee must be to be
protected by Act, 15:13

effect on, generally, 15:13
Granby Consol, etc. v. E & N Ry. Co.

quaere if now applicable, 15:13
instrument, alienee’s must be in

registrable form, 15:13
lis pendens filed subsequent to

alienee’s application generally
ineffective, 15:13, 15:14

priority, not determined by non-legal
administrative criteria, 15:13

registration, completion of, when,
15:13

registration of alienee’s title subject to
the lis pendens, when, 15:13

Registry Act, generally not affected by
problem, 15:13

Rudland v. Romilly, 15:13
solution, legislative, suggested, 15:13

LIS PENDENS—Cont’d
Proprietary claim essential, 15:5
Purchaser, where purchase price not fully

paid, as affected by, 15:14
Receipt by registrar while alienee’s

application to register pending,
15:13

Registered, when, action to be proceeded
with expeditiously, 15:20

‘‘without reasonable cause,’’ 15:22
Registrar’s duty

certificate of lis pendens, issued by
court, not by court registrar, 15:12

court, on application to vacate,
comparison with, 15:12

Domino v. Domino, 15:12
land description, wide discretion to

accept or reject, 15:12
matrimonial home wife’s equity, not an

interest in land, 15:12
ministerial, largely, 15:12
multiple certificates where single would

suffice, to be avoided, 15:12
nitpick, must not, 15:12
notice of registration to be mailed to

owner affected, 15:12
restrictive covenant, 15:7
risk, plaintiff, not to be put at, 15:12
service of the writ, withholding when

lis pendens registered, odious to
court, 15:20

success or failure of claim, not
concerned with, 15:12

Statutory provisions, 15:5
Acts apply to interests in land, not

personalities, 15:5
allodial title of Crown, 15:5
caveat or caution, as alternative to lis

pendens, 15:5
first and subsequent registrations, 15:5
Indian title, 15:5
interests in land, requirement of, 15:5
‘‘land, in respect of,’’ claim, restricted

meaning, 15:5
partnership property, 15:5
personal property, non-application to,

15:5
‘‘proceeding,’’ defined, 15:5
statutes, miscellaneous, may give right

to register a lis pendens, 15:5
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LIS PENDENS—Cont’d
Torrens system, common law doctrine

inconsistent with, 15:3
‘‘Without reasonable cause,’’ registered

abuse of process, cause of action for,
relevancy, 15:22

cause of action for, 15:22
court, leave of to issue lis pendens, as a

procedure to avoid, 15:22
damages, recovery of, where, 15:22
‘‘improper collateral purpose,’’ giving

cause of action, 15:22
‘‘malice,’’ defined, 15:22
slander of title, not grounds for action

of, 15:22
solicitor acting qua solicitor, no

liability, 15:22
statutory provisions, 15:22
statutory tort, a new?, 15:22

MANDAMUS
Caveat, lodgment by registrar

alternative, registrar’s refusal and
appeal, 5:25

circumstances, usual, 5:24
compensation, no claim for lodgment,

5:24
discharge, court may order, 5:25
duty to lodge, inconsistent with purpose

of caveat, 5:24
lapse, no, 5:25
limits of power, 5:24
preserving status quo pending appeal,

5:24
registered land, restricted to, 5:24
registrar, statutory authority to lodge,

5:24
withdrawal, 5:25

Minister of Finance, remedy may be
available against, 5:31

Multiplicity of proceedings to be avoided,
5:31

Nature of, 5:31
Reference to court

Alberta procedure, 5:23
registrar by, 5:23

Remedy, guidelines, 5:31
Stated case

consent of director of titles may be
required, 5:23

conveyancing counsel, 5:23

MANDAMUS—Cont’d
Stated case—Cont’d

court, may decide or direct proceed-
ings, 5:23

endorsement, manner of, 5:23
function or performance of duty, 5:23
Land Registration Act, 5:23, 1925
registrar may state case, 5:23
use of limited, 5:23
utility of, generally, questions of law,

5:23

MARSHALLING
Doctrine explained, 13:147
Land Titles Acts, applicability to, 13:147

MATRIMONIAL HOME
See DOWER.

MECHANICS’ LIENS
See BUILDERS’, CONSTRUCTION

AND MECHANICS’ LIEN
LEGISLATION.

MENTAL INCOMPETENCY
See TRANSMISSION.

MERGER
See MORTGAGES; STATUTORY

TRANSFER

METES AND BOUNDS
Generally, 6:5

MINES AND MINERALS
See CAVEATS.

MISDESCRIPTION OF PARCELS OR
BOUNDARIES

See STATUTORY EXCEPTIONS TO
INDEFEASIBILITY OF TITLE.

MISTAKE OF TITLE
See IMPROVEMENTS ON ANOTH-

ER’S LAND UNDER MISTAKE
OF TITLE.

MORTGAGED LAND
See also LEASES.
Lease, prior to mortgage, where

common law position, 12:26
Leases, after registered mortgage, where

common law position, 12:26
consent of mortgagee, effect, 12:26
lessee’s rights limited to redemption,

12:26
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MORTGAGED LAND—Cont’d
Leases, after registered mortgage, where

—Cont’d
parties, valid as between, 12:26
registration, reasons for permitting,

12:26
‘‘Short-term’’ lease

deemed registration theory, 12:26
mortgagee takes subject to, 12:26
social justice requires protection of

tenant, 12:26
vacant possession, mortgagee may stip-

ulate for, 12:26
Transfer of mortgagor of

generally, 13:148
Alberta, 13:149
British Columbia, 13:150
Manitoba, 13:149
Ontario, 13:151
Saskatchewan, 13:152

MORTGAGES
See also REMEDIES OF MORTGAGEE.
Accession and fixtures, 13:2
Action on the covenant for payment,

13:21, 13:53
Attornment clauses

bona fide purchaser for value, protec-
tion of, 13:30, 13:43, 13:44

British Columbia, applicability of gen-
eral law, 13:132

Certificate of title
deposit of duplicate, 13:7

doctrine, 13:7
remedy of equitable mortgagee,

13:10
rule in Jellet v. Wilkie, 13:9

Costs, 13:123
Damages

mortgagee entitled to, 13:127
mortgagor entitled to, 13:95

Defences, foreclosure
consideration, 13:47
illegality, 13:47
statute of limitations, 13:47
void, instrument, 13:47

Discharge of
annuity on death of annuitant, of,

13:171
cancellation of mortgage created by

vendor, 13:167

MORTGAGES—Cont’d
Discharge of—Cont’d

court order, by, 13:165
‘‘due on sale’’ clause, validity, 13:22
effect of discharge when registered,

13:162
estoppel certificate, effect, 17:24
executed in blank, 13:170
form of discharge, 13:161
inadvertent discharge, 13:172
joint account, 13:169
mortgage statute barred, 13:156
payment of mortgage moneys, 13:158

amount owing, 13:159
subrogation, 13:163
subsequently declared void, 13:164
transfer of mortgage versus discharge,

13:168
unconscionable transactions

legislation, 13:157
where discharge by mortgagee

unobtainable, 13:166
Equitable mortgages

defined, 13:4
Equity of redemption, clogging, 13:15,

13:19
Execute, when required, a legal mortgage,

13:5
Family Law Act, 9:27, 13:47, 18:102
Fixtures, removal, wilful, 13:1
Foreclosure

see FORECLOSURE AND JUDICIAL
SALE IN BRITISH COLUMBIA;
SALE AND FORECLOSURE IN
ALBERTA, SASKATCHEWAN
AND TERRITORIES.

Form, statutory, alleged simplicity, 13:17
Guarantors, 13:17, 13:188
Homestead, foreclosure, when exempt,

13:78
Implied covenant to indemnify, on

transfer of mortgaged land, 13:148
Injunctive relief, 13:17
Limitation statutes, 13:156
Marshalling, 13:147
Mortgagee v. mortgagor, relationship,

nature, 13:1
Novation, 13:188
Postponement of mortgage, 13:185
Power of sale, 13:28-13:30, 13:37,

13:110
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MORTGAGES—Cont’d
Priorities, equitable mortgage, of, 13:9
Proceedings, multiplicity of, 13:1
Quit claim deed, 13:34
Registration, effect, 13:17
Rice order

see SALE AND FORECLOSURE IN
ALBERTA, SASKATCHEWAN
AND TERRITORIES.

Sale
see SALE.

Security
specified property to stand as, 13:6

Set off, 13:31, 13:154
Statutory mortgage

accounts, state of, 13:154
British Columbia mortgage, former,

compared with, 13:16
caveat, registration by, 14:30
clauses, special, 17:16
estoppel certificate, 17:24
guarantors, 13:17, 13:188
indefeasibility, as affecting, 17:24
land description, 6:4
master form concept, 13:17
mitigation principle, inapplicable to

debt, 13:1
modification of, CITEsee variation of

terms of mortgage, infra
Ontario mortgage, 13:14
priority, 17:25
terms, standard, 13:17
transfer to other land, 13:17

Sub-mortgage, 13:155
Subordination agreement, 13:56
Transfer of mortgage

generally, 13:153
statutory right to, 13:55, 13:153-

13:155, 13:168
sub-charge and sub-mortgage, 13:155
transferee takes, subject to equities and

state of account, 13:169
Variation of terms of mortgage

modification, 13:187
option to renew, 13:187
rectification, 13:187
renewal, 13:187

NON EST FACTUM
Generally, 1:8

NOTICE
See FRAUD AND NOTICE.

NOVATION
Generally, 13:188

ONTARIO AND ENGLISH ACTS
Absolute title, 1:15
Actual notice, doctrine of, 1:15
Indefeasibility, limits of, 1:15
Leasehold title, 1:15
Overriding interests, 1:15
Possessory title, 1:15
Qualified title, 1:15
Torrens Acts, compared with, 1:15
Withdrawal of land from Act, 1:15

OPTION TO PURCHASE
Administratrix, given by, validity of,

12:14
Characteristics

doubtful, if a contract for sale, 12:14
indefeasibility, concept, as applying to,

12:14
land affected limited to that leased,

12:14
more than a mere qualification to form,

12:14
Expiry of, registrar’s duty, 12:14
First refusal, right of, distinguished,

12:14, 12:17
Forfeiture, equitable relief, 12:34
Perpetuity rule, application to, 12:16
Registration, 12:14
Statutory provisions, authorizing inclu-

sion in lease, 12:14
lessor bound to execute transfer, when,

12:14
Will, given by, valid, 12:14

OPTION TO RENEW
Compliance with, strict, may be waived,

12:18
Conduct of parties as affecting, 12:18
Definition, 12:18
Equitable relief from ‘‘time of essence’’

clause, 12:18
Immediate indefeasibility, scope, 12:18
Interest in land

caveatable, 12:18
equitable, 12:18
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OPTION TO RENEW—Cont’d
Registration

lease, of, generally includes option,
12:18

separate, may be required, 12:18
‘‘Short-term’’ lease, included in, effect,

12:18
Specifically enforceable, must be, 12:18
Waiver, principle of, 12:18

OVERRIDING INTERESTS
See STATUTORY EXCEPTIONS TO

INDEFEASIBILITY OF TITLE.

PARTIES
See also INTERESTS IN LAND
Aliens

Canadian citizen, generally, same rights
as, 8:40

citizenship, evidence of, may be
required, 8:40

Crown grant, right to, generally
restricted, 8:40

limitations on acquisition of land, 8:40
Corporations

assurance fund, no liability for
improper affixing of seal, 8:49

attestation clause, 8:49
common seal, definition, 8:49
dissolution, 8:49, 8:50
execution, due, of transfer, presumed,

8:49
improper affixing of seal, possible

liability of solicitor, 8:49
Indian band not a, 8:48
name to be correctly stated, 8:48
Royal Br. Bank v. Turquand principle,

extended, 8:49
sealing generally required, 8:49
transfer by power of attorney, 8:49

Crown, alienated land, transfer of
method, generally by regulation or stat-

ute, 8:42
mines and minerals generally excepted,

8:42
Crown, unalienated land, transfer of

Crown grant, generally by, 8:42
registrar’s function largely ministerial,

8:42
Crown federal to Crown provincial and

vice versa
conveyance, ordinary, inappropriate,

8:41

PARTIES—Cont’d
Crown federal to Crown provincial and

vice versa—Cont’d
Crown, indivisibility of, 8:41
order-in-council generally deemed to

be a transfer, 8:41
registration, no, unless duly applied for,

8:41
Torrens system, constitutional theory

should not prevail over, 8:41
transfer, method, 8:41

Foreign government, 8:38
Identities of

certainty, reasonable, required by regis-
trar, 8:39

married women, 8:39
name, change of, 8:39
statutory requirements, 8:39

Partnership
composition of, evidence on transfer,

8:47
joint tenancy and, 8:47
limited partnership, 8:47
transfer to, 8:47

Receiver
appointment of, does not dissolve

company, 8:50
transfer, no authority to execute, when,

8:50
Registered owner, to himself and another,

8:43
Registered owners, to one or more of their

number, 8:43
Transferee

corporate, correct name to be stated,
8:48

Indian band not a corporation or a legal
person, 8:48

Transferees, multiple, of different parcels,
unacceptable, 8:43

Transferor
amanuensis, definition, 8:46
corporate, execution of transfer by,

8:49
easement, creation of, by, 8:44
execution of transfer by, 8:46
joint tenant, as, to himself, 8:44
partnership to, 8:47
personal representative or trustee, as, to

himself, 8:45
physical disability or illiteracy of, 8:46
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PARTIES—Cont’d
Transferor—Cont’d

receiver, as, 8:50
restrictive covenant, creation of, by,

8:44
transfer to himself, 8:44

PERPETUITY RULE
See OPTION TO PURCHASE.

PERSONAL PROPERTY SECURITY
ACTS

Floating charge, 13:17
Priorities, conflicting, 13:1

statutory, example, 13:17
Transitional provisions, 13:17

PERSONAL REPRESENTATIVE
See TRANSMISSION.

PLANNING ACT, ONTARIO
Agreements and certificates, miscel-

laneous, affecting municipalities,
registrable, 6:24

Approval, conditional, by subdivision
agreement, 6:24

Lease, subdivision by way of
building, of, or part of it, 6:25, 6:26
exceptions, statutory, 6:25
‘‘official plans,’’ deposit of, 6:33
parking area, of, and part of building,

6:26
qualified prohibition, 6:25
unregistrable, when, 6:25

‘‘Part lot’’ control, removing by by-law,
6:24

Plan of subdivision deemed by by-law not
to be such, 6:24

Voiding provisions
current, 6:24
easement does not effect a severance,

6:27
exception, as, to conclusiveness of reg-

ister, 6:30
exception, scope of, widened, 6:24
former provisions attracted much litiga-

tion, 6:24
statements, bona fide made, according

with s. 49(21a)(a), (b), and (c),
deemed to negate, 6:24

thrust of 1983 legislation, 6:24

PLANS OF SUBDIVISION
See also CANCELLATION OF PLANS;

CORRECTION OF PLANS; LAND
DESCRIPTIONS; PLANNING
ACT, ONTARIO.

Airspace, 6:37
governmental power and, 6:37, 6:38
ownership, 6:37
registration of title to, 6:38
rights, 6:37
title legislation, 6:38

Amendment of plan, 6:18
generally, 6:18

Cancellation of plans, 6:21
petition and, 6:21

publish notice of, 6:21
power of registrar and, 6:21

Composite plans, 6:33
generally, 6:33
consolidating plan and, 6:33

Consolidation of surveyed parcels, 6:19
generally, 6:19
written consent and, 6:19

Correction of, 6:22
generally, 6:22
municipality and, 6:22
registrar, power to, 6:22

Effect of registration based on unaproved
subdivision, 6:30

generally, 6:30
bona fide purchaser for value, protec-

tion of, 6:30
Failure to comply with subdivision

requirements, 6:16
non-compliance, effect of, 6:16

Family Law Reform Act, 6:10
Government approval of subdivision of

land, 6:23
‘‘approving officer,’’ 6:23
condition precedent to acceptance by

registrar, 6:23
government approval not required,

when, 6:29
approving officer, discretion of, 6:29

Horizontal division of land, 6:36
hereditament

corporeal, 6:36
incorporeal, 6:36

Land Title Survey Fund, 6:35
generally, 6:35
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PLANS OF SUBDIVISION—Cont’d
Mines and minerals under subdivided

land, 6:11
ad medium filum viae rule and, 6:11
road allowances and, 6:11

Miscellaneous plans, 6:32
filing of, 6:32
monuments

paramountcy of, 6:7
objectives of, 6:7
of mortgaee, 6:10
of owner, 6:10
of subdivider, 6:10
personal representative, 6:10
public interest and, 6:6
‘‘required subdivision,’’ 6:7
right to subdivide, 6:6

curtailment of, 6:6
Torrens system and, 6:7

Re-establishment of boundaries of
registered parcels

generally, 6:20
Reference plans, 6:34

registration and, 6:34
Subdivision of farmland, 6:28
Where approving authority created after

plan lodged with registrar, 6:31
generally, 6:31

POWER OF SALE—CONTRACTUAL
Generally, 13:95, 13:96
British Columbia

conduct of sale
see Ontario, infra

court, intervention of, 13:29
first choice, not, of mortgagees, 13:29
Land Transfer Form Act, mortgage pur-

suant to, incorporates, 13:29
‘‘notice of intended power of sale,’’

advantages of filing, 13:29
registration of mortgagee’s transfer,

difficulties in obtaining, 13:29
Court, jurisdiction, discretionary, 13:96
Grounds for, 13:96
Jurisdiction, 13:95, 13:96
Mortgagor, recovery of damages against

mortgagee, when, 13:95
Ontario

advertising of sale, adequacy of, 13:40
bid, referential, 13:41

POWER OF SALE—CONTRACTUAL
—Cont’d

Ontario—Cont’d
bona fide purchaser at sale, protection

of, 13:43
completing of exercise of power, when,

13:41
conduct of sale, 13:39
defective sales, generally, 13:39, 13:40
foreign land, 12:37, 13:45
good faith, essentiality of, 13:39, 13:40
improper exercise of power, liability of

assurance fund, 13:42
injunctive relief against exercise of

power, 13:31
mechanic’s lien claimant, position of,

13:43
mortgagee, no independant duty owed

mortgagor, 11:4, 13:39
mortgagee, when denied ‘‘second help-

ing,’’ 13:44
mortgagee selling, equated with

registered owner, 13:30
notice, generally, 13:35
notice of intention to sell, method and

length, 13:37
person damnified by exercise of power,

remedy of, 13:30
power, exercise of, after discontinuance

of foreclosure action, 13:32
proceeds of sale, 13:42
prohibition of exercise of power, 13:44
purchaser, reconveyance to mortgage,

effect, 13:34
purchaser, title of, 13:30
quitclaim deed to mortgagee, effect,

13:34
redemption action, separate, sale

proceedings prevent, 13:33
registrar, no duty to see to the applica-

tion of sale proceeds, CITE13:42
right to redeem sale, contract subject to,

12:31, 13:44
sale after final foreclosure order,

compared with, 13:45
service on designated persons, of notice

of intention to sell, 13:36
statute, controlled by, 13:30
suspended by court proceedings, when,

13:34
undervalue, gross, sale at, 13:40
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POWER OF SALE—CONTRACTUAL
—Cont’d

Parties, on application for, 13:96

POWERS OF ATTORNEY
After-acquired land, application to, 11:5
Attestation and execution

agent, identity, proof of, 11:10
attestation, 11:9
immediate indefeasibility, effect of,

11:10
methods, 11:9
proof required by registrar, 11:2
purchaser may require execution by

principal, 11:10
registrar, exoneration of, 11:10

Capacity of principal
generally, 11:4
personal representative or trustee, 11:7

Construction of
attorney cannot sell to himself, 11:10
mortgage, power to, must be specific,

11:10
strict interpretation, in general, 11:10

Deposit or registration
duplicate, verified, acceptable, 11:2
non-registration, effect, 11:2
registrar, with, 11:2

General and special
distinction, 11:1
special, registration of, effect, 11:3

Infant, 11:4, 11:10
Instrument, in general, is not, 11:2
Irrevocable, 11:8
Officials, granted to, for the time being,

11:3, 11:10
Personal representative or trustee

appointment by, 11:7
Receiver, absence of, court may perfect

sale, 11:8
Registration, notional, 11:3
Revocation

assurance fund, exoneration of, 11:6
corporate-principal, dissolution, 11:6
death or insanity of principal or agent,

11:6
enduring power of attorney

court order as revocation, 11:6
mental incapacity as affecting, 11:6

expiration, as de facto, 11:6
filing of, absence, 11:6

POWERS OF ATTORNEY—Cont’d
Revocation—Cont’d

irrevocable, when, 11:8
methods, 11:6
multiple documents as revocation and

appointment, 11:6
non-revocation, as affecting dealing,

11:6
registrar, exoneration of, 11:6
registration of, effect, 11:6
‘‘spent’’ powers of attorney, 11:6
subsequent power, as evidence of, 11:6

Statutes, registration, recognized by, 11:1
Witness, attorney not a proper, 11:2

PRIOR CERTIFICATE OF TITLE
See STATUTORY EXCEPTIONS TO

INDEFEASIBILITY OF TITLE.

PRIORITIES
Generally, 13:186
Postponement of chargee’s registered

priority, 13:185

PROCESS OF LAW, WITHOUT DUE
See also COMPENSATION.
Deprivation and unconstitutionality, 22:2

PROFIT A PRENDRE
See EASEMENTS.

PROTECTION OF OFFICIALS
ACTING IN GOOD FAITH

Generally, 2:17

PUBLIC COURSE
See STATUTORY EXCEPTIONS TO

INDEFEASIBILITY OF TITLE.

PUBLIC RIGHT OF WAY OR OTHER
PUBLIC EASEMENT

See STATUTORY EXCEPTIONS TO
INDEFEASIBILITY OF TITLE.

REGISTER
See also CERTIFICATES OF TITLE

AND FOLIOS OF THE REGISTER;
DESTRUCTION OF THE REGIS-
TER.

British Columbia, 3:7
Certificate of title

dealings other than by registration, 3:19
amalgamation of corporation, 3:21

duplicate certificates of title
Ontario and, 3:24
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REGISTER—Cont’d
Certificate of title—Cont’d

duplicate certificates of title—Cont’d
orthodox view, 3:22
provisional duplicate certificate, 3:25

supersedence by copy of register,
3:23

Certification of ownership
‘‘subject to encumbrances,’’ 3:15

Change of name, 3:20
Computerized, 3:7, 22:13
Consolidation, 3:19

separation, 3:19
Definition, 3:7
Destruction of, 3:8
Duplicate certificates of title

address of the owner, 3:12
certificates of title, 3:10
destruction of the registration, 3:8
folios of the register, 3:10
indefeasibility

probative aspect of, 3:16
judicial declaration of title, 3:17
land

generally, 3:14
estate in land, 3:13
interest in land, 3:13

mineral certificate, 3:18
Ontario and, 3:24
orthodox view, 3:22
owner, 3:11
provisional duplicate certificate, 3:25

supersedence by copy of register,
3:23

register paper
general, 3:7
inspection of the register, 3:9

Inspection of, 3:9
Keyword in Torrens Acts, 3:7
New South Wales, 3:7
Ontario, 3:7
Property of State, 3:10

REGISTRAR
See also FUNCTIONS OF THE REGIS-

TRAR.
Appeal from, 5:27

mandamus, 5:31
power, 5:29
to registrar-general or to master of

titles, 5:27

REGISTRAR—Cont’d
Appeal from, 5:27—Cont’d

mandamus, 5:31—Cont’d
to the court, 5:28
when decision made in exercise of

discretionary costs, 5:30
Corrections by

effect of correction by registrar, 17:35
limitations statutes as affecting power,

17:34
manner of making correction, 17:36
order of court, 17:37
power is discretionary, 17:32
prefatory, 17:30
value, 17:31
where entry fraudulently obtained,

17:33
Departmental plans and, 6:3
Discretion and, 6:4
Examination of plan, 6:8
Examiner of Surveys, 6:8
Function, 5:2

address of person claiming interest,
5:34

administer the Act according to law,
5:2

Torrens system and, 5:2
capacity to hold and dispose of land,

5:10
cautious flexibility permitted, 5:32
dissolution, 5:11
examination of instruments resented for

registration, 5:5
administer oaths/ affidavit, 5:18
ancillary powers, 5:17
comply with court orders

correct errors, 5:20
enforce act, 5:17

execution of corporate instruments, 5:9
exoneration of assurance fund, 5:8

fiduciary relationship of directors,
5:12

first, 5:2
form and content, 5:32

language, 5:35
fraud, manifest cases of, 5:21

how correction to be made, 5:22
lodge a caveat, 5:24

generally, 5:24
no lapse of registrar’s caveat, 5:25
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REGISTRAR—Cont’d
Function, 5:2—Cont’d

fraud, manifest cases of, 5:21—Cont’d
require the production or deposit of

instruments, 5:19
judicial, 5:3
jurisdiction, 5:3

administrative, 5:3
name of person claiming interest, 5:33
registration, 5:2

corporations, 5:8
state case or refer a matter to the court,

5:23
subsequent, 5:2

infants, 5:13
Metes and bounds and, 6:3

order of court, 5:14
power to accept/reject, 5:6

priority, registrar has no power to settle
questions of, 5:15

registrar’s inquiry, limitation of, 5:16
Registrar General

requirements, 6:8
Subdivision plan and, 6:3

REGISTRATION
See also INSTRUMENTS;

INDEFEASIBILITY OF TITLE.
Abigail v. Lapin, 17:10
Absence of, does not affect validity of

instrument inter partes, 17:2
‘‘Absoluteness, the, of the effect of,’’

17:11
Acting on the faith of the register

forged or voidable instrument, ‘‘taker’’
does not rely on register, 17:15

meaning, 17:10, 17:15
physical examination of register,

whether or not made, not always
decisive, 17:15

Actual notice, 17:5
Ambit of, 17:2
Application, purpose of, 8:4, 17:26
Application to register, not, 17:1
British Columbia, effect of registration of

charge, 17:7
Certificate of title, first and subsequent, no

distinction, 17:8
Completion, date and time of

cancellation of existing certificate of
title, when, 17:3

REGISTRATION—Cont’d
Completion, date and time of—Cont’d

certificate of title, existing, entry, on, of
memorandum of incoming instru-
ment, 17:3

day book, entry in, effect, 17:3
deeds registration system, under, 17:4
desideratum, equate with time of

receipt by registrar, 17:3
Ontario, 17:3
problems affecting, 17:3
statutory provisions, not uniform, 17:3

Completion, finality, 15:13
Court, jurisdiction, fraud and specific per-

formance, 17:10
Deeds

generally, 1:11
chain of title and, 1:11

Definitions, statutory, 17:2
Equitable interests recognized and

protected, 17:10
Equitable principles, as affecting, 17:7
‘‘Equities’’ mere, meaning of, 17:10
Equity/unjust enrichment, 17:6
Estate in land, Torrens’ concept of only

one, 17:10
Features, outstanding, of, 17:1
‘‘Filing’’ v. registration, 17:2
Friesen v. S.W. Permanent Loan Co. etc.,

17:10
Immediate, not required, 17:11
Instrument, cancelled, may be given in

evidence, 17:7
Instrument as a mere cog in registration

machinery, 17:1
Legal estate, common law, 17:9
Non-registration, does not touch rights

behind instrument, 17:11
‘‘No-survivorship’’ concept

abolished, where, 17:13
entry of in register, effect, 17:13
joint owners, application for entry, by,

17:13
meaning of, 17:13
trustees, expressly limited to, where,

17:13
Operation to instrument, as giving, 17:16
‘‘Operative for all purposes,’’ where, 17:4
Pending applications

applicant, protected only on registra-
tion, 17:4
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REGISTRATION—Cont’d
Pending applications—Cont’d

assurance fund, liability in respect of,
17:4

court, prohibitory order of, as affecting,
17:4

defined, 17:4
legal estate, possession of, importance,

17:4
New Zealand legislation, recent, affect-

ing, 17:4
‘‘no pending application certificate,’’

proposed, 17:4
priority or search certificates, effect,

17:4
problem of, extensive, 17:4
purchaser, protection of, may not be as

good as at common law, 17:4
registrar, duty to make available to

searchers, 17:4
registration, as affecting time of, 17:4
Re Jackson’s Claim, 17:4
search for, necessity, 17:4
solicitor, exoneration of, 17:4
United Trust Co. v. Dom. Stores Ltd.,

17:4
Register, embodiment in, concept, 17:16
Registered estate, the, 17:9, 17:10
‘‘Register is everything,’’ Fact or Theory,

17:7
Registrar, act of, creates title, 17:1
Registration and concurrent indefeasibil-

ity, 17:1
Registration of title, not deeds, 17:1
Right to apply for, effect, 17:2, 17:8
Statutes dehors the Torrens Act

Bankruptcy Act (Canada), recognizes
need to protect bona fide
purchaser, 17:14

competing code of registration may be
paramount, 17:14

exception to indefeasibility of title, as,
17:14

index of overriding statutes, proposal
for, 17:14

overriding inconsistent legislation, gen-
erally, 17:14

previous law, may reverse, 17:14
real property, law of, not abolished by

the Torrens Acts, 17:14
repeal, implied, not favoured, 17:14

REGISTRATION—Cont’d
Title by

acting on the faith of the register, 17:15
as giving operation to instrument

special clauses, 17:16
statutory acceptance of master

form concept, 17:17
technical irregularities, 17:18

‘‘no survivorship’’ concept, 17:13
prefatory, 17:1
registered estate, 17:9

common law legal estate restored pro
tanto, 17:9

right/claim to registration, 17:8
statutes dehors thee Torrens Act, 17:14
statutory definitions, 17:2
trusts, 17:12
two classes of instrument, 17:7
unregistered interests, 17:10
when registration completed, 17:3

actual notice, 17:5
ending applications, 17:4
equity/ unjust enrichment, 17:6

Transfer, simpliciter, spent on registration,
17:16

Trusts
Bill of Trusts, original Torrens Act,

17:12
British Columbia, entry in register

permitted, 17:12
caveat, need for beneficiary to lodge,

17:12, 17:13
constructive trust, 17:29
equitable remedies, 17:12
exceptions to prohibition of entry in

register, 17:12
oral, jurisdiction of court to enforce,

17:12
personal representatives, prohibition as

affecting, 17:12
register, no entry of in, 17:12
registrar, duty of, 17:12
resulting, recognized by Acts, 17:12
Rochefoucauld v. Boustead, 17:12
trust, Acts do not prohibit a, 17:12

Two classes of instrument, related to, 17:7
Unregistered interests, positions of hold-

ers of, 17:11

REMEDIES OF MORTGAGEE
Generally, 13:26-13:94, 13:98-13:123
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REMEDIES OF MORTGAGEE—Cont’d
Acceleration

automatic, mortgagor’s rights, 13:136
court, jurisdiction, equitable principles

apply to, 13:136
mortgagor, unqualified right to relief,

13:136
option of mortgagee, at, 13:136
payment, simpliciter, effect, 13:136
statutory provisions, 13:136
waiver, effective, 13:136

Assignment of, 13:153-13:155
Assignment of leases and rents, 13:94
Attornment clauses

Alberta, statutory provisions, 13:129
British Columbia, applicability of gen-

eral law, 13:132
common law form, 13:132
general law, 13:132
Manitoba, statutory provisions, 13:130
mortgagee’s rights, nature of, 13:130,

13:131
mortgage not transformed into a lease

by, 13:129
Ontario, statutory provisions, unique,

13:133
Saskatchewan, statutory provisions,

13:131
Torrens system, applicability to, 13:128

British Columbia mortgage
history, 13:16
Land Titles Act, 13:16

Clauses, special, 17:16
Clogging of equity of redemption, 13:15
Consolidation

abolishment, 13:146
doctrine stated, 13:146
legal right to redeem, applicability

where, 13:146
modification, statutory, of, 13:146
Torrens system, applicability to, 13:146

Costs, 13:123
Crown immunity, 13:76
Damages

mortgagee, entitlement to, 511B
mortgagor, entitlement to, 13:95

Deposit of duplicate certificate of title
generally, 13:7, 13:10
doctrine, essential, to create equitable

mortgage, 13:7

REMEDIES OF MORTGAGEE—Cont’d
Deposit of duplicate certificate of title

—Cont’d
Jellett v. Wilkie, rule in, 13:9
mortgagee, equitable, interest caveat-

able, 13:8
remedy of equitable mortgagee, 13:10
title deeds distinguished, 13:7, 13:8

Discharge of mortgage
absent from jurisdiction, where

mortgagee, 13:166
assignment to mortgagor or third party,

instead of, 13:168
beneficiaries of estate, by, 13:165
blank, executed in, effect, 13:170
‘‘cessation’’ of charge, effect, 13:161
consideration, where no, for, 13:165
Couper v. Green, 13:161
court certification order, by, 13:165,

13:166
death of mortgagee after executing,

13:162
debt and/or security, operation of dis-

charge, 13:161
discharge of annuity on death, 13:171
effect of, when registered, 13:162
execution of, 13:165
forms, generally, 13:161
fraud, solicitor diverting moneys

intended for new mortgagee,
13:162

inadvertent, 13:172
‘‘joint account,’’ where money

advanced on, effect, 13:169
limitation and specific enactments

affecting, 13:156
mistake, effect, 13:172
mortgage creates by vendor, 13:167
non est factum, plea, to set aside,

13:161
partial discharge, 13:161
payment, 13:158, 13:159, 13:161
provision for partial discharge ‘‘runs

with the land,’’ 13:161
receipt, operation of, 13:165
reconveyance, as, 13:161, 13:162
sale, on, of one of several lots, 13:161
statement of account, mortgagee may

be required to provide, 13:161
statute-barred, when, 13:156
statutory forms of discharge, 13:161
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REMEDIES OF MORTGAGEE—Cont’d
Discharge of mortgage—Cont’d

stranger, voluntary, payment by, effect,
13:165

subrogation, 13:163
succession duties, payment of may be a

condition precedent, 13:166
taxes, covenant to pay, not a condition

precedent, 13:161
trustees, by, 13:165
unconscionable transactions legislation,

13:157
unobtainable mortgagor’s remedies,

where, 13:166
vendor, mortgage created by, 13:167
void, where subsequently declared,

13:164
Equitable mortgages

action on nullity, when, 13:78, 14:9
agreement to execute, 13:5, 13:6
definition, 13:4
deposit of duplicate certificate of title,

13:7-13:10
prefatory, 13:3
remedy of equitable mortgagee, 13:10
statutory charges, 13:7
transfer absolute in form, 13:11

Extending time for redemption
Alberta, 13:88
Saskatchewan, 13:89

Family Law Act, 9:27, 13:47, 18:102
Fixtures, 13:1, 13:2, 13:17
Foreclosure and judicial sale, 13:72,

13:73
Alberta, 13:72, 13:73
British Columbia, 13:46

conduct of sale, 13:68
collapse of sale, 13:69

defences, 13:47
order absolute, 13:58

effect of, 13:59
order nisi, 13:50

setting aside, 13:51
redemption period, 13:49

extending, 13:52
summary judgment, 13:48

final order of
reopening

jurisdiction, 13:95
terms in which judicial discretion

exercised, 13:96

REMEDIES OF MORTGAGEE—Cont’d
Foreclosure and judicial sale, 13:72,

13:73—Cont’d
Ontario, 13:70
Saskatchewan, 13:72, 13:73
Territories, 13:72, 13:73

Forgery, 13:165
Interest Act (Canada)

contracting out or waiver, 13:183
corporations, 13:180
criminal rate of interest, 13:184
‘‘date of the mortgage, the’’ (s. 1:2 of

Act), 13:174
discharge, no right to, 13:182
‘‘interest,’’ defined, 13:177
‘‘no further interest shall be charge-

able’’ (s. 1:8 of Act), 13:178
‘‘not payable until a time more than 1:5

years after the date’’ (s. 1:10 of
Act), 13:180

rate of interest or discount (s. 1:2 of
Act), 13:174

sale, order for in foreclosure proceed-
ings, application of s. 1:2 of Act
to, 13:174

Limitation Statutes, 13:156
Marshalling

doctrine stated, 13:147
essentials required to trigger doctrine,

13:147
exceptions to, 13:147
third parties, not to be prejudiced,

13:147
Merger

application for, use of special form sug-
gested, 13:134

discharge of mortgage as alternative to,
13:134

doctrine stated, 13:134
equity, rule in, 13:134
intention, paramountcy of, 13:134
mistake, may be a ground for relief

from, 13:134
mitigation principle, inapplicable to

debt, 13:1
personal judgment, taking of, effect,

13:134
possessory interest intervening, effect,

13:134
priority, 13:134
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REMEDIES OF MORTGAGEE—Cont’d
Merger—Cont’d

registrar, not the final arbiter of inten-
tion, 13:134

statutory provisions, 13:134
Torrens system and doctrine, 13:134

Mitigation principle, 13:1
Modification, 13:187, 13:188
Novation

assignment, and, distinction, 13:188
doctrine stated, 13:188
essentials of a, 13:188
facts, relevant, 13:188
negating doctrine in original mortgage

instrument, 13:188
‘‘new mortgage’’ theory, the, 13:188
part of a contract or part of a debt,

applicability, 13:188
registration, necessity for, 13:188
variation agreement as constituting,

13:188
Ontario, 13:30
Payment

before date fixed, 13:161
interest, 13:161
possession, 13:27

Persons to be served, 13:36
Possession, mortgagee’s right to

common law, at, 13:125
dedication for public purpose by

mortgagor not binding on
mortgagee, 13:130

duty to act prudently, 13:125
ejectment (recovery of land), action for,

when available, 13:125
environmental assessment, mortgagee’s

right to make, effect, 13:125
landlord and tenant, relationship, when

established by mortgagee, 13:125
mortgagee, lease by, effect, 13:125
mortgagor, lease by, effect, 13:125
receiver, appointment of, 13:125
statutory provisions, 13:125
Torrens mortgage, under, 13:125

Postponement of registered chargee’s
registered priority

common law position, 13:185
consent of prior and subsequent

mortgagees, where required,
13:185

equitable transfer, effect, 13:185

REMEDIES OF MORTGAGEE—Cont’d
Postponement of registered chargee’s

registered priority—Cont’d
execution, only sheriff can postpone,

13:185
mortgage, subject to sub-mortgage,

postponement only with consent
of sub-mortgagee, 13:185

postponement clause in previously
registered mortgage, strict compli-
ance, 13:185

priority, Torrens system, essentially
static, 13:185

registration of agreement, manner of,
13:185

‘‘runs with the land,’’ postponement
agreement, 13:185

statutory provisions, 13:185
Power of sale

Manitoba, 13:98
extra-judicial foreclosure

generally, 13:116
application, 13:118
costs, 13:123
Family Farm Protection Act,

13:117
foreclosure order

effect of, 13:121
issue of, 13:120

notice to redeem, 13:119
registrar

exoneration of, 13:122
Farm Debt Mediation Act, 13:100
jurisdiction, 13:99
notice

covenant other than for payment,
13:107

proceeds of sale
application of, 13:115

service of, 13:106
statutory sales proceedings, 13:101

Prefatory
generally, 13:1
equitable and statutory, division into,

13:1
Priorities, 13:186
Proceedings, multiplicity of, 13:1
Receiver, appointment of, 13:126
Redemption, 13:135
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REMEDIES OF MORTGAGEE—Cont’d
Restrictive provisions

federal
Farm Debt Mediation Act, 13:83

Manitoba, 13:78
Saskatchewan, 13:78

Home Owners’ Protection Act, 13:82
Land Contracts (Actions) Act, 13:80
Limitation of Civil Rights Act, 13:79
Saskatchewan Farm Security Act,

13:81
Right to take possession, 13:125
Sale and foreclosure

Alberta, 13:84
Saskatchewan, 13:85

Sealed contract rule, 13:124
Security, wrongful impairment of, 13:127
Statutory mortgage, the

generally, 13:12-13:25
acceleration clause, may include, 13:75
accounts, state of, 13:154
Act controls the form, 13:19
assignment of mortgage, common law

form, registrability, 13:24
Bankruptcy Act, a transfer within,

13:13
British Columbia mortgage, 13:16
charging provision, importance of,

13:17
chattels, mortgage to secure purchase

price, registrability, 13:17, 13:25
clog on right to redeem, 13:15, 13:19
collateral advantage, covenant giving

mortgagee, validity of, 13:15,
13:19

common law form of mortgage, when
registrable, 13:24

common law mortgage, compared with,
13:12

consideration, 13:17
contractual power of sale not a mere

qualification to statutory
mortgage, 13:99

contributory mortgage, registrable,
13:13

crystallization of floating charge,
registration of notice of, 13:17

debenture, incorporated with, 13:17
‘‘due to sale’’ clause, validity of, 13:22
duplicate certificate of title, production

of, 13:19

REMEDIES OF MORTGAGEE—Cont’d
Statutory mortgage, the—Cont’d

‘‘equity of redemption,’’ anomalous but
persistent, 13:12

estoppel certificate, 17:24
execution by mortgagor, proof of,

13:17
fixture, 13:1, 13:17
floating charge, 13:17
‘‘foreclosure,’’ use of word infelicitous

in respect of, 13:72, 13:73
form, 13:17-13:25
further assurances, convenant for,

13:20, 13:21
guarantor not a mortgagee, 13:17,

13:18
guarantor’s liability, 13:18
infant, mortgage by, 13:17
legal charge, is, not equitable, 13:13
legal estate does not pass, 13:12
memorandum of encumbrances, 13:17
mortgagee, rights and powers, rest on

statute, 13:12
Ontario mortgage, 13:14
plans and specifications, production

may be dispensed with, 13:19
registration, priority of, 13:23
set-off, 13:31, 13:154
Smith v. National Trust Co., 13:12
special covenants, insertion, 13:19,

13:28
statute, encourages registration of,

13:13
statutory provisions, the, 13:13
subordination agreement, 13:56
transfer of land, does not operate as,

13:13
transfer to other land, prohibited, 7:22,

13:17
trust deed, incorporated with, 13:17
undivided interest, permissible in

respect of, 13:13
usual covenants, mortgagor’s, 13:21,

13:22
vendor’s lien, distinguished from,

13:12
see also British Columbia Mortgage.

Stay of proceedings
Alberta, 13:86
Saskatchewan, 13:87
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REMEDIES OF MORTGAGEE—Cont’d
Tacking, doctrine of

Alberta, 13:140
British Columbia, 13:141
building or construction mortgage,

13:138
common law tabula in naufragio,

13:137
England, 13:144
execution, mortgage registered prior to,

effect, 13:138
fraud, notice of, effect, 13:138
further advances, at common law,

13:138
Manitoba, 13:142
mortgagee not bound to make further

advances, when, 13:145
Ontario, 13:143
registrar, should he note in register fact

of further advances, 13:144
statutory recognition of, 13:139-13:144
Torrens system, incompatibility with,

13:137
voluntary and involuntary advances,

distinction, 13:143
Transfer absolute in form

generally, 13:11
disguised form of mortgage, whether to

be determined by court not regis-
trar, 13:11

doctrine of, compatible with Torrens
system, 13:11

intention, evidence of, must be clear
and conclusive, 13:11

‘‘once a mortgage always a mortgage,’’
13:11

registrar of titles, function of on
registration of, 13:11

repurchase, right of v. right of redemp-
tion, 13:11

retransfer, right to, interest in land and
caveatable, 13:11

sale with option to repurchase
distinguished, 13:11

transferee, remedies of, 13:11
Transfer by mortgagee of mortgage

generally, 13:153-13:155
assignment, statutory right to, 13:54
assignment with proviso for re-assign-

ment on payment, effect, 13:153

REMEDIES OF MORTGAGEE—Cont’d
Transfer by mortgagee of mortgage

—Cont’d
caveat, registrar’s, to protect residual

interest of transferor, 13:155
‘‘dealing’’ with the title, payment by

mortgagor not a, 13:154
discharge of sub-mortgae, 13:155
equities and state of account, subject to,

13:154
execution creditor, to, 13:153
fiat of judge required to register

mortgage of a mortgage, where,
13:155

forms, ‘‘old system,’’ may be used,
when, 13:153

garnishing order, effect, 13:154
lease given by mortgagee, does not

pass on, 13:153
mortgage, where a forgery, 13:154
mortgage of a mortgage, one only

(Manitoba), 13:155
notice by transferee to mortgagor,

necessity for, 13:153
part of may be transferred, 13:153
proceedings commenced by mortgagee,

status, 13:153
registration of transfer, effect, 13:153,

13:154
set-off, mortgagor’s right of, 13:154
statutory right to, 13:168
sub-mortgage or sub-charge, generally,

13:155
Torrens Acts, no uniformity as to sub-

mortgages, 13:155
transferee, deemed to be a sub-

mortgagee, where, 13:155
Transfer by mortgagor of mortgaged land

generally, 13:148-13:151
Alberta, 13:149
assignment of covenant for indemnity,

13:148
British Columbia, 13:150
certificate of title not an instrument of

transfer, 13:148
concept of implied covenant, criticism,

13:148
equity, genesis of implied covenant,

13:148
evidence, admissible to prove intention,

13:148
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REMEDIES OF MORTGAGEE—Cont’d
Transfer by mortgagor of mortgaged land

—Cont’d
exceptions to right of indemnity,

13:148
implied covenant to indemnify, the,

13:148
indemnity, statutory not contractual,

13:148
Manitoba, 13:149
modification or negation of covenant,

must be declared in transfer,
13:148

mortgagee’s duty to accept, 13:1
negativing the covenant, 13:148
novation, as affecting, 13:148
Ontario, 13:151
payment not a condition precedent to

enforcing covenant, 13:148
real purchaser and vendor essential,

13:148
registration, failure of transferee to

apply for, statutory remedy,
13:148

Saskatchewan, 13:152
statutory provisions, 13:148-13:151
Torrens system, compatibility of

implied covenant with, 13:148
transferee, covenant by, with transferor

and mortgagee, where, 13:148
transfer v. transmission, distinction,

13:148
Waring v. Ward, 13:148

Variation of terms of mortgage
balance of account, adjustment, 13:187
circumstances where variation

appropriate, 13:187
court, construction of agreement,

13:187, 13:188
current rate of interest in prior

mortgage, enquiry by subsequent
mortgagee, 13:187

endorsement on mortgage, by, 13:187
‘‘extension’’ of mortgage, meaning,

13:187
power to vary when included in prior

mortgage, effect, 13:187
registration, necessity for, 13:188
statutory provisions, 13:187
sub-mortgagee must consent to, 13:187

REMEDIES OF MORTGAGEE—Cont’d
Variation of terms of mortgage—Cont’d

subsequent mortgagees, consents of,
13:187

time for payment, extension of, effect,
13:187

‘‘without prejudice’’ clause, effect,
13:187

wrongful impairment of security,
13:127

RE-OPENING FINAL ORDER
Accounting, for purpose of, 13:96
Application for, not a separate action,

13:96
Bona fide purchaser for value, protection

of, 13:95

RESTRICTIVE COVENANTS.
See also BUILDING SCHEMES;

BUILDING RESTRICTIONS AND
DISCHARGE OR MODIFICATION
OF; LAND USE CONTRACTS.

Benefited land, when not essential, 10:25
Classification, 10:2
Construction of

identity of land affected, oral evidence
inadmissible, 10:7

language must be precise, 10:7
merger of contract in conveyance or

transfer, parties’ intentions govern,
10:7

Covenant, personal to the vendor, no
benefitted land, 10:2

interest in land, is not an, 10:3
registrar directed to refuse registration,

10:3
Covenant running with the land

capability of vendor’s other land to take
benefit, insufficient, 10:2

court, jurisdiction to discharge or
modify, 10:18

designated benefitted and burdened
land exists, 10:2

height of building, restriction in respect
of, 10:2

interest in land, is, 10:3
registration, by way of caveat or

charge, 10:3
tax sale, survives, 10:3

Creation of
annexation, decisive, 10:9
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RESTRICTIVE COVENANTS.—Cont’d
Creation of—Cont’d

benefitted and burdened land must be
precisely described, 10:4

building schemes, 10:5
burden, ambit of, to be precise, 10:9
common law rules, as affected by stat-

ute, 10:4
contiguity of affected lands not

essential, 10:4
different persons, covenantee and cove-

nantor must be, 2:17
draftsmen, beware of essentials, 10:4
expenditure of money, requiring, effect,

10:4
lands affected must be registered, 10:4
lessee may create, CITE10:9
negative in substance, must be, 10:4
owner of several parcels creating

restrictive covenant over selected
parcel, 10:9

personal covenants, effect, 10:4
personal or affirmative, does not

qualify, 10:4
registration of plan, by, 10:9
statute, 10:6
‘‘touch and concern,’’ must, benefitted

land, 10:4
unity of ownership and possession,

effect, 10:4
Discriminatory covenants, 10:26
Doctrine stated, 10:1

agreement of parties cannot re-write
doctrine, 10:3

building scheme, CITE10:2
see also BUILDING SCHEMES.

covenantee, detriment to, 10:1
covenantor, unjust enrichment of, 10:1
subdivision agreement is not, per se, a

restrictive covenant, 10:2
Tulk v. Moxhay, 10:1

Expiry of
court, jurisdiction generally with, 10:8
lapsing provisions affecting caveats

inapplicable, 10:8
registrar (Ontario), statutory power to

cancel, 10:8
Interest in land, 10:3
Judicial cancellation or modification,

10:13-10:25

RESTRICTIVE COVENANTS.—Cont’d
Mortgagee, subsequent, subject to exist-

ing, 10:12
Registration of restrictive covenants, apart

from ‘‘building scheme’’
annexation of covenant to each and

every part of benefitted land, 10:9
bona fide purchaser not affected by

unregistered restrictive covenant,
10:9

British Columbia, 10:11
building scheme, 10:10
caveat, charge or notification, by, 10:9
city streets may qualify as benefitted

land, 10:9
common ownership and possession of

lands affected, do not extinguish
covenant, 10:9

conditions precedent to, 10:9
enforceability of covenant not war-

ranted by registrar, 10:9
inter partes

discharge/ modification, 10:12
by court

Alberta, 10:13
British Columbia, 10:16

application not premature,
10:18

changes in character off
neighbourhood, 10:19

compensation, 10:23
‘‘floodgate’’ objection, 10:22
legislation, 10:16
obsolete, 10:20
person interested in land,

10:17
reasonable use of thee land

will be impeded without
practical benefit to oth-
ers, 10:21

Manitoba, 10:14
notice, more than, 10:9
Ontario, 10:24
parties, intentions of must be expressly

stated, 10:9
registrar, deciding whether covenant is

negative or personal sometimes
difficult, 10:9

Saskatchewan, 10:15
Torrens, unlikely he anticipated, 10:9
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RESTRICTIVE COVENANTS.—Cont’d
Registration of restrictive covenants, apart

from ‘‘building scheme’’—Cont’d
transfer, may include a restrictive cove-

nant, 10:9
Tulk v. Moxhay, prior to first Torrens

Act, 10:9
Restraint of trade, 12:14, 13:31
Statutory covenants

dominant tenement not required, 10:25
hybrid legislation, 10:25
statutory provisions, 10:25

REVERTER
Possibility of, 8:23

RIGHT OF FIRST REFUSAL
Generally, 12:17
Statutory, 18:48

RIPARIAN RIGHTS
See also ACCRETION; AD MEDIUM

FILUM AQUAE RULE; WATER
AND HIGHWAY BOUNDARIES
AS AFFECTING TITLE.

American authority and, 7:12
Transfer of to non-riparian owner, 7:12

ROYALTY
See CAVEATS.

SALE
See also BUILDERS’, CONSTRUCTION

AND MECHANICS’ LIEN
LEGISLATION; FORECLOSURE
AND JUDICIAL SALE IN BRIT-
ISH COLUMBIA; JUDGMENTS
AND WRITS OF EXECUTION;
SALE AND FORECLOSURE IN
ALBERTA, SASKATCHEWAN
AND TERRITORIES; STATUTORY
EXCEPTIONS TO
INDEFEASIBILITY OF TITLE;
STATUTORY SALE AND FORE-
CLOSURE PROCEEDINGS
(MANITOBA)

By unregistered plan, 6:17
Contractual power of sale under mortgage

after discontinuance of foreclosure
action, 13:32

after order nisi, suspended, 13:34
bona fide purchaser, protection of,

13:43
British Columbia, in, 13:29

SALE—Cont’d
Contractual power of sale under mortgage

—Cont’d
compared with sale after final foreclo-

sure order, 13:45
conduct of sale, 13:39
defective sales, 13:40
injunctive relief against exercise of

power, 13:31
notice, 13:35-13:38
Ontario, in, 13:30
prefatory, 13:28
proceeds of, 13:42
redemption action, separate, prevented

by, 13:33
when exercise of, complete, 13:41
when exercise of, prohibited, 13:44

Illegal contract, 6:17
Liens and, 6:17
On discharge, one of several lots, 13:161
Order for, application of Interest Act, s.

1:2, to, 13:178
Protection from fraud, 6:17
Transfer by unregistered plan, 6:17
With option to purchase, distinguished

from transfer absolute in form, 13:11

SALE AND FORECLOSURE IN
ALBERTA, SASKATCHEWAN
AND TERRITORIES

Concurrent remedies, 13:1
Court, proceedings to be taken in, 13:73
Foreclosure

see also RE-OPENING FINAL
ORDER.

generally, 13:78, 13:85, 13:87, 13:89,
13:92

application for, triggers right to redeem,
13:75

assignment of leases and rents, 13:94
caveator, when not a necessary party,

13:73
concurrent remedies, 13:26
Crown, position of, 13:75
‘‘debt or liquidated demand,’’ not an

action for, 13:85
default, prior to proceedings essential,

13:73
defences, 13:47
evidence that final order subsisting,

registrar may call for, 13:93
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SALE AND FORECLOSURE IN
ALBERTA, SASKATCHEWAN
AND TERRITORIES—Cont’d

Foreclosure—Cont’d
final order, effect, 13:92
guarantor, as affecting, 13:85
history, 13:73
homestead, stay of final order, where,

13:89
immediate order, when, 12:26, 13:84
lease, prior, 12:26
lessee, subsequent, 13:73
mitigation principle, inapplicable to

debt, 13:1
order, reopening, 13:95-13:96
parties, 13:73
redemption, extension of time for,

13:89
Rice-type order not a foreclosure order,

13:75, 13:84, 13:86, 13:91
short-term lease, as affecting, 13:73
statutory provisions, 13:75
stay of proceedings, 13:87, 13:89
term of art, as, in Alberta, 13:73
use of word generally infelicitous,

13:72
vesting of title, essentiality for, 13:73

Order, reopening, 13:59-13:61
Order of foreclosure, final, effect

see also RE-OPENING FINAL
ORDER.

generally, 13:90, 13:91, 13:93
certificate of title based on, 13:91
common law, at, 13:90
‘‘debt’’ referred to in statute that of

mortgagor only, 13:91
deficiency, claim for, separate from

claim on mortgage security, 13:91
evidence that final order subsisting,

registrar entitled to call for, 13:93
guarantee extinguished by, 13:91
lease, enforceability of, excepted from

order, 13:91
mortgagee subsequent, debt of not

extinguished, 13:91
statute, controlled by, 13:91

Restrictions on mortgagee’s remedies
additional security or duplications of

personal covenant, 13:75
assignment of leases and rents, 13:94

SALE AND FORECLOSURE IN
ALBERTA, SASKATCHEWAN
AND TERRITORIES—Cont’d

Restrictions on mortgagee’s remedies
—Cont’d

consumer protection law, example of,
13:75

contracting out, 13:78
Crown qua mortgagee, not affected,

13:75
Farm Debt Mediation Act, 13:83
Farm Land Security Act, 13:81
guarantor, rights of, not affected, 13:75
Home Owners’ Protection Act, 13:83
intent, to frustrate recovery of personal

judgment, 13:75
land, generally, restricted to, 13:75
Land Contracts (Actions) Act, 13:80
Limitation of Civil Rights Act, 13:79
mortgagor, corporate, generally not

protected, 13:75
National Housing Act (Canada) mort-

gages exempt, 13:75
purchase money mortgages, no

personal judgment, 13:75
purchaser, corporate, generally not

protected, 13:75
statutory provisions, 13:75
transfer by way of security, within

restrictions, 13:75
Rice order, 13:73, 13:84, 13:86, 13:91
Sale

application for, triggers right to redeem,
13:161

confirmation by Master, effect, 13:84
consent order nisi for sale, effect, 13:85
guarantor, debt ceasing, liability

extinguished, 13:85
highest bidder, not necessarily to, 13:84
mortgagee, purchase by, 13:85
price offered, must be realistic, 13:65-

13:67, 13:85
reopening final order of foreclosure

see 13:95-13:96
reserved bid, where less than, 13:85
Rule 13:25, stated, 13:85
statutory provisions, 13:75

Stay of proceedings
generally, 13:86
execution, stay of, when no basis for,

13:86
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SALE AND FORECLOSURE IN
ALBERTA, SASKATCHEWAN
AND TERRITORIES—Cont’d

Stay of proceedings—Cont’d
granting of, discretionary, 13:86
renewal discussions, simpliciter, effect,

13:86
second mortgagee not assignee of

mortgagor, 13:86
tender, late, effect, 13:86

SALE AND FORECLOSURE IN
BRITISH COLUMBIA

See FORECLOSURE AND JUDICIAL
SALE IN BRITISH COLUMBIA.

STATUTORY EXCEPTIONS TO
INDEFEASIBILITY OF TITLE

See also EXPROPRIATION; EASE-
MENTS; IMPROVEMENTS ON
ANOTHER’S LAND UNDER
MISTAKE OF TITLE; FRAUD—
THE MAJOR EXCEPTION OF
INDEFEASIBILITY OF TITLE.

Adverse possession and limitation
adverse possession, meaning of, 18:74
Alberta, 18:74-18:75
appeal from declaration, duty of regis-

trar to enquire, 18:74
assurance fund, 18:85
Beaudoin v. Aubin, 18:76
bona fide purchaser for value, protec-

tion of, 18:75, 18:76
break in possession, effect, 18:74
British Columbia, 18:76
caveat or lis pendens, registration by

adverse possessor, 18:75
court, declaration by, generally

required, 18:74
England, 18:84
Gatz v. Kizin, 18:79
general and instructive propositions

relating to, 18:74
‘‘limitations,’’ meaning of, 18:74
Lutz v. Kawa, 18:74
Manitoba, 18:77
New Brunswick, 18:82
Newfoundland, 18:80
Nova Scotia, 18:81
Ontario, 18:79
possession, nature of adverse, 18:74
Prince Edward Island, 18:83

STATUTORY EXCEPTIONS TO
INDEFEASIBILITY OF TITLE
—Cont’d

Adverse possession and limitation
—Cont’d

Saskatchewan, 18:78
Smith v. Nat. Trust Co., 18:77
title of adverse possessor, subject to

existing charges and
encumbrances, 18:75

vesting order, where registrar autho-
rized to make, 18:74

Aeronautics Act (Canada), zoning regula-
tion, 18:100

‘‘Cardinal principle,’’ of the Acts, 18:1
Crown exceptions and reservations

absence in Act, effect, 18:3
caveat, registrar may lodge, 18:7
conclusiveness of register, as affecting,

18:3
court, comment by, on registrar’s good

sense in deferring to, 18:7
Crown federal, acquired from, status,

18:4
defined, 18:2
ejusdem generis, rule, application of,

18:7
errors in register, correction of, by reg-

istrar, 18:8
merger, doctrine of, application to, 18:7
‘‘mines’’ and ‘‘minerals,’’ not definite

terms, 18:7
mutual mistake, 18:11
National Resources Transfer legisla-

tion, overriding, 18:9
perpetuities, rule against, 18:7
precision of expression, preferable,

18:2, 18:3
registration of, 18:7
Sale or Lease of Certain Lands belong-

ing to Her Majesty, An Act
respecting the, 18:3

sand and gravel, 18:10
Soldier Settlement Act, 18:9
statutory provisions, not uniform, 18:3
tailings, right to, 18:7
‘‘undersurface rights,’’ use of words,

18:7
‘‘unless the contrary is expressly

declared,’’ meaning of, 18:3
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STATUTORY EXCEPTIONS TO
INDEFEASIBILITY OF TITLE
—Cont’d

Crown exceptions and reservations
—Cont’d

use and enjoyment, matters affecting,
as, 18:6

Veterans’ Land Act, 18:9
Crown land, when not affected by, 15:17,

18:5
Danger zone, 18:1
Easements

see also EASEMENTS.
assurance fund, 18:55
bona fide purchaser, as affected by,

18:52
error of registrar, as affecting, 18:55
necessity, of, 18:55
‘‘omission,’’ meaning of, 18:55
prescription, may include one acquired

by, 18:52
private, generally, not an exception,

18:50
registrar, duties of, 18:55
reinstatement in register, 18:55
servient register, entry in controlling,

18:55
statutory provisions, not uniform,

18:49-18:55
Wheeldon v. Burrows, 18:55

Entries in register, not true, 18:1
Expropriation, 18:36-18:48
Indefeasibility of title, operation, 17:19 to

18:4
‘‘Landlocked’’ land, relief in respect of,

18:104
Law of the land, 18:1

conflicting, Federal v. Provincial, 18:1
real property, substantially unaffected,

1:10, 8:29, 17:14, 18:56
Misdescription of parcels or boundaries

acreage, 18:13
bona fide purchaser for value, 18:13
court, should support and strengthen

the indefeasibility of titles, 18:13
C.P.V. v. Turta, 18:13
deferred and indefeasibility, 18:13
error, registrar’s, distinguished, 18:13
examples of, 18:13
fraud, as affecting, 18:13
Hamilton v. Iredale, 18:13

STATUTORY EXCEPTIONS TO
INDEFEASIBILITY OF TITLE
—Cont’d

Misdescription of parcels or boundaries
—Cont’d

land not under Act, as affected by,
18:13

‘‘narrower sense,’’ in the, concept
exploded, 18:13

occurrence, infrequent, 18:13
parcel, residue of, correct method of

description, 18:13
prior title exception, distinguished,

18:13
registrar not in the business of making

his own surveys, 18:13
repeal, suggested, 18:13
statutory provisions, 18:13
survey, obligation to get, generally on

purchaser, 18:13
title, question of, distinguished, 18:13
uncertainty as to location, not, 18:13

Overriding interests, 18:1
Prior certificate of title or grant

assurance fund, as affecting, 18:12
bona fide purchaser for value, as affect-

ing, 18:12
cancellation of by registrar, 18:12
certificate of title, means the certificate

constituting the register, 18:12
concept, genesis of, 18:12
Crown, responsibility for its own

mistakes, 18:12
double grants, 18:12
holder of prior certificate of title, mean-

ing of, 18:12
judge-made rule, not a, 18:12
meaning of, 18:12
‘‘misdescription of boundaries,’’

compared with, 18:12
statutory provisions, 18:12

Public highway
ad medium filum viae rule, 18:14
Alberta, vesting of title in, 18:16
British Columbia, vesting of title in,

18:17
certificate of title, non-issuance for, as

affecting title, 18:21
common law dedication, Crown can

rely on doctrine of, 18:17
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STATUTORY EXCEPTIONS TO
INDEFEASIBILITY OF TITLE
—Cont’d

Public highway—Cont’d
determinable fee concept as affecting

title, 18:21
easement in gross, 18:14
Manitoba, vesting of title in, 18:18
meaning of, 18:14
mines and minerals generally excepted,

18:21
New South Wales, nature of title, 18:21
Ontario, 18:19
owner’s common law title,

extinguished, where, 18:21
public right v. private right, 18:14
Saskatchewan, vesting of title in, 18:18
statutory provisions, 18:14 to 18:21
title to, a statutory fee simple, 18:21

Public right of way or other public ease-
ment

private easement, distinguished, 18:22
public navigable river, 18:22
public right, nature of, 18:22

Public watercourse, right of water, or
other public easement

Ontario, not restricted to public rights,
18:24

public rights, probably refer to, 18:23
riparian’s right of access to water a

private right, 18:23
water, right to take, a private easement,

18:23
words ambiguous, 18:23

Register, conclusivity, 18:1
Register, not static, 18:1
Short-term lease or agreement for lease

actual, not merely constructive occupa-
tion essential, 18:26

actual notice, doctrine of, applies in
Ontario, 18:27

bona fide purchaser of reversion, 18:25
deemed registration, concept of, 18:33
Land Registration Act, 18:29, 1925
notice generally not relevant, 18:25
Ontario, 18:27
option to purchase, 18:31
option to renew, 18:30
period set out in lease, Act refers to,

18:26
period ‘‘yet to run,’’ meaning of, 18:27

STATUTORY EXCEPTIONS TO
INDEFEASIBILITY OF TITLE
—Cont’d

Short-term lease or agreement for lease
—Cont’d

possession of tenant as notice, 18:25
registrability of, 18:32
renewals v. extension, 18:30
Residential Tenancies Acts, 18:35
reversion, transfer of, 18:34
‘‘sketch plan’’ concept, to minimize

expense and encourage registra-
tion, 18:26

social concerns, reflects, 18:25
Statute of Frauds, compared with,

18:25
statutory provisions, 18:25-18:35
successive renewals and options to

achieve same end, 18:30
vacant possession, purchaser contract-

ing for, 18:34
Victoria, Western Australia and

Tasmania, 18:28
Simplification of titles, 18:1
Special exceptions peculiar to a particular

Act
Alberta, 18:97, 18:98
British Columbia, 18:97, 18:99, 18:100
England, 18:97, 18:103
Manitoba, 18:97, 18:100
Ontario, 18:97, 18:102
Saskatchewan, 18:97, 18:100, 18:101

Taxes, unpaid, 18:73
Timber lands, 18:86

STATUTORY MORTGAGE
Form of

common law form
when registerable, 13:24

‘‘due on sale’’ clause, 13:22
guarantor’s liability, 13:18
implied covenant for further assur-

ances, 13:20
mortgage to secure purchase price of

chattels, 13:25
mortgagor’s usual covenants, 13:21
registration

manner of, 13:23
special covenants

insertion of, 13:19
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STATUTORY MORTGAGE—Cont’d
Form of—Cont’d

statutory provisions, 13:13
clog on right to redeem, 13:15
Ontario, 13:14

STATUTORY SALE AND
FORECLOSURE PROCEEDINGS
(MANITOBA).

Foreclosure, extra-judicial
application for order of foreclosure,

generally, 13:118
costs, 13:123
court and district registrar, concurrent

jurisdiction, 13:116
district registrar, exceptions from juris-

diction, 13:116
exoneration of district registrar, 13:122
Family Farm Protection Act, 13:117
foreclosure order, effect on registration,

13:121
foreign land, inapplicable, 13:26
history, 13:98
notice to redeem, generally, 13:119
order of foreclosure, issue of, 13:120
re-opening foreclosure order, court no

jurisdiction, 13:121
Sale

abatement of proceedings, no, 13:106
acceleration clause, statutory relief

from, 13:111
accrued rentals, entitlement to, 13:115
advertising, wide-coverage, mortgagee

to employ, 13:110
agreement or arrangement with

mortgagor, distinction, 13:108
application for order authorizing,

13:108
appraisals, adequate, mortgagee to

obtain, 13:110
auctioneer, conduct of sale, 13:111
conditional bid, mortgagee not bound

to accept, 13:110
contractual power of sale, not

recognized, 13:101
co-owners, no fiduciary relationship

between, 13:110
corporation or firm, service on, 13:106
costs, 13:123
covenant other than for payment, when

judge’s order required, 13:107

STATUTORY SALE AND
FORECLOSURE PROCEEDINGS
(MANITOBA).—Cont’d

Sale—Cont’d
default triggers right to give notice,

13:104
Dower Act, wife no claim to proceeds

of, 13:115
effect of notice, 13:103
essentials of, 13:110
exchange, power to, does not include,

13:111
execution filed after sale, ineffectual,

13:112
fair market value, mortgagee to obtain,

13:110
Family Farm Protection Act, 13:117
Farm Debt Review Act, 13:100
first step in proceedings, notice is,

13:103
form of notice, 13:104
impropriety of mortgagee, effect,

13:112
irregularity in, 13:112
joint tenant, service on, 13:118
lis pendens, filing with district registrar

effect, 13:102, 13:108
manner of, generally, 13:110
mortgagee must proceed de novo,

when, 13:108
mortgagor absenting himself from

jurisdiction, effect on notice,
13:106

mortgagor’s rights after sale, 13:112
mortgagor’s rights before sale, 13:109
New Zealand provisions compared,

13:101
notice, cannot be bargained away,

13:101
notice of exercising power of sale to be

filed with registrar, 13:103
‘‘old system’’ form mortgage, proce-

dure, 13:101
Otter v. Lord Vaux, rule in, 13:114
personal covenant, filing of notice not a

bar to action on, 13:104
persons to be given notice, 13:105
person to himself by, no sale at all,

13:110
private, conditions, 13:111
proceeds of, application of, 13:115
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STATUTORY SALE AND
FORECLOSURE PROCEEDINGS
(MANITOBA).—Cont’d

Sale—Cont’d
publication of notice, 13:106
purchaser, transfer to, executed by

mortgagee, not mortgagor, 13:108
redemption, no, after effective sale,

13:112
registrar, submission to of draft

documentation, 13:110
resale, registrar no power to direct,

13:111
reserved bid, generally, 13:111
service of notice, 13:106
signature of solicitor or agent to notice,

13:104
statute controls the mortgage instru-

ment, 13:101
supervision of district registrar, under,

13:101
transfer, operative, when, 13:112,

13:113
trustee, mortgagee not, 13:110

STATUTORY TRANSFER
See also PARTIES; MORTGAGES;

TRANSMISSION; INTEREST IN
LAND TRANSFERABLE AND
REGISTRABLE.

Ad idem of parties, 8:4
statutory forms of instruments, and, 8:4

Attestation, simpliciter, 8:65
British Columbia

automation, 8:2
deviation from prescribed form, not

fatal, 8:2
forms, wide diversity in use of permit-

ted, 8:2
requirements, generally, 8:2
transfer in fee simple, statutory form,

8:2
Certificate of title and, 8:1
Consideration

common law rules governing deeds,
applicability of, 8:13

evidence of value, as, 8:13
executory, 8:13
gift, not to be presumed from nominal

consideration in transfer, 8:13
inadequacy of, 8:13
nominal, 8:13

STATUTORY TRANSFER—Cont’d
Consideration—Cont’d

payment of, no enquiry by registrar,
8:13

proof of, aliunde, 8:13
receipt of in transfer, not conclusive

evidence of payment, 8:13
statement of, 8:13
sufficiency of, 8:13
taxation and, 8:13
valuable consideration, definition, 8:13

Contravening of a prohibitory statute, not
registrable, 8:52-8:53

Conveyance, distinguished from, 8:8
Date

common law rules normally apply, 8:12
registration, of, governs, not date of

execution, 8:12
Death of transferor or transferee not

obstacle to registration, 8:15
Deceased transferee, certificate may issue

in name of, 8:15
Deed, distinguished from, 8:10
Deed poll, resembles, 8:1
Definition, 8:1
Duplicate certificate of title, production of

assurance fund, no liability for loss,
8:72

destruction or loss of certificate, proce-
dure, 8:72

dispensation by registrar with produc-
tion, 8:72

new certificate, or updating, procedure,
8:72

order of court may be required where
certificate not produced, 8:72

priority, does not ensure, over compet-
ing claimant, 8:72

registrar’s duties, 8:72
transferor, duty to deliver to transferee,

8:72
Duplicate instruments and carbon copies,

8:3
Estate or interest intended to pass to be

stated, 8:17
Execution of, by transferor

‘‘certificate of correctness’’ by
transferee may be required, 8:14

corporate seal to be affixed to, 8:64
disclaimer by transferee, 8:14
pencilled signature not acceptable, 8:14
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STATUTORY TRANSFER—Cont’d
Execution of, by transferor—Cont’d

power of attorney, by, 8:69
requirement, 8:14
sealing generally not required, 8:49,

8:64, 8:65
signature part of ‘‘execution,’’ 8:14
single signature where disposition by

transfer includes multiple
interests, 8:39

transferee, signature of, not required,
when, 8:14, 8:15

Flexible instrument, a, 8:17
Form, 8:1, 8:12
Fractional interests in land or minerals,

8:20, 8:21
French-English terms, lexicon prescrib-

ing, 8:1
General use, in, exceptions, 8:1
Gift v. transfer for valuable consideration,

8:51
Implied covenants on transfer subject to

mortgage
assignment of, 8:60
chain of indemnity must be unbroken,

8:56, 8:58
court may order registration of transfer,

8:59
covenants of indemnity, as, 8:56, 8:58
evidence of transfer instrument, 8:56
modification of or negation of, 8:59
Ontario, Mortgages Act, 8:62
operative date, 8:59
remedial legislation affecting, 8:58
transferee with transfer, 8:56, 8:57
transferee with transferor and with

mortgagee, CITE8:56, 8:58
see also MORTGAGES.

Interest in land transferable and register-
able, 8:17

British Columbia, 8:17
condition subsequent and the determin-

able fee simple, 8:23
re-entry, right of, 8:23

fractional interests, 8:20
mineral interests, 8:21
presumption in favour of joint tenancy,

8:19
New Zealand, 8:19
rebuttable, 8:19

STATUTORY TRANSFER—Cont’d
Interest in land transferable and register-

able, 8:17—Cont’d
presumption in favour of tenancy in

common, 8:18
generally, 8:17
British Columbia, 8:18

Shelley’s Case
inapplicability, 8:22

transfer to uses, 8:24
generally, 8:24
exceptions, 8:24

Label given statutory form, importance
of, 8:4

Lex situs, 8:11
Memorandum of encumbrances

assurance fund, liberalization of, 8:63
documents, ‘‘off-the-register’’ concept,

8:63
objections, to, by, conveyancers and

registrar, 8:63
omission, transfer not invalidated, 8:63
order of court, usually incorporates,

8:63
registrar, may dispense with, 8:63
repeal, statutory, of requirement, 8:63
requirement of, not uniform, 8:63

Merger of contract in transfer
intention of parties determinative, 8:54
registrar, assumed to be cognizant of

doctrine, 8:54
transfer analogous to conveyance, 8:54

Multiple transactions in one statutory
transfer to be avoided, 8:45

Obligation, assumption of, 8:13
Proof of attestation by affidavit or state-

ment
acknowledgment as alternative to affi-

davit, 8:65
corporation, execution by, seal as

signature, 8:70
illiteracy as physical disability, etc. of

transfer, 8:68
jurat, definition, 8:67
notary public, foreign, seal and proof of

territorial jurisdiction, 8:67
officer taking affidavit or acknowledg-

ment must not be a party to instru-
ment, 8:65

questions to be asked witness by person
who takes the affidavit, 8:67
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STATUTORY TRANSFER—Cont’d
Proof of attestation by affidavit or state-

ment—Cont’d
solicitor or notary public, where the

witness, proof dispensed with,
8:68

statement as alternative to affidavit,
8:65

telephone conversation not a substitute
for the physical presence of the
witness, 8:67

waiver by judge or registrar of statutory
proof, 8:71

Purpose, to supersede common law
conveyance, 8:5

Quitclaim deed, compared with, 8:8
Receipt, acknowledgment of, 8:13
Registration

right to, 8:16
Requirements of, 8:1
Resulting trust, 8:51
Right to registration

statutory in some jurisdictions, 8:16
trust, where registrar has notice of, 8:16
unregistered instrument confers, 8:16
volunteer, right qualified, 8:16

Seal not required where transferor not a
corporation, 8:49, 8:64

Signature, subscribe v. sign, 8:12, 8:14
Substance of form v. transaction, 8:1
Tenancy by entireties, 8:6

British Columbia and, 8:6
defined, 8:6
Ontario and, 8:6

Saskatchewan and, 8:6
Transfer, subject to mortgage

implied covenants generally, 8:56-8:59
mortgagor, ‘‘original,’’ meaning, 8:56
Ontario, generally, 8:62
personal covenant does not run with the

land, 8:56
transfer not a ‘‘transmission,’’ 8:56
transfer of mortgage, transferee taking,

8:61
Transferee and registrar must be ad idem

as to interest passing, 8:4
Transferor on way to becoming registered

owner, execution by, 8:12
Utility and versatility, combines, 8:5

STATUTORY TRANSFER—Cont’d
Verification of execution by transferor,

8:64-8:71
attestation, simpliciter, 8:65
presumption of due execution, 8:65
verification goes to registrability, not to

the operation of the instrument,
8:66

Witness
blind, cannot be, 8:65
identity of, 8:65
must not be a party to the instrument,

8:65
qualifications of, 8:65

Words of limitation, 8:7
British Columbia and, 8:7
conveyance, distinguished from, 8:9
deed, distinguished from 8:10

Australia and, 8:10
British Columbia and, 8:10
New Zealand and, 8:10
Ontario and, 8:10
Saskatchewan, 8:10

SUBDIVISION
See GOVERNMENTAL APPROVAL OF

SUBDIVISION OF LAND; LAND
DESCRIPTIONS.

SURVEY
Block outline survey, 6:9

TACKING
Common law

further advance, tacking of, 13:138
tabula in naufragio, 13:137

Consolidation, 13:146
Mortgagee not bound to make further

advances, 13:145
Statutory recognition of doctrine, 13:139

Alberta, 13:140
British Columbia, 13:141
Law of Property Act, 13:144
Manitoba, 13:142
Ontario, 13:143

TAXES, UNPAID
See STATUTORY EXCEPTIONS TO

INDEFEASIBILITY OF TITLE.
TAX SALE: TRANSMISSION

CONSEQUENT UPON
Alberta

auctioneer, councillor or official or
municipality, purchase by,
prohibited, 16:24
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TAX SALE: TRANSMISSION
CONSEQUENT UPON—Cont’d

Alberta—Cont’d
certificate of title, issue of, may be

stayed, 16:24
deferred indefeasibility, 16:24
minerals, municipality’s title to, subject

to correction, 16:24
municipality, final acquisition of title,

16:24
registrar’s duties, 16:24
revived certificate of title, 16:24
sale by municipality, 16:24
statutory provisions, 16:24
‘‘tax forfeiture,’’ certificate of title to,

marked, 16:24
Assurance fund, exoneration of, 16:31
British Columbia

indefeasibility of title, additional
exceptions, 16:25

refusal of registrar to register, effect,
16:25

registrar’s duties, comparatively
simple, 16:25

Taxation Act, former tax sale under,
16:25

tax sale deed, collector of improvement
district, 16:25

Joint tenant may purchase at tax sale,
16:30

Manitoba
historical and local reasons for

involved legislation, 16:26
indefeasibility of title, additional

exceptions, 16:26
lis pendens, filing of, prior to registra-

tion, effect, 16:26
minerals of former owner vested in

Crown provincial, when, 16:26
municipal legislation, 16:26
Real Property Act, 16:26
registrar’s duties, 16:26
registration, application for, 16:26
short-term lease, purchaser takes free

from unregistered, 16:26
Mortgagee may purchase at tax sale,

16:30
Ontario

generally, 16:29
cancellation of tax arrears certificate,

16:29

TAX SALE: TRANSMISSION
CONSEQUENT UPON—Cont’d

Ontario—Cont’d
‘‘cancellation price,’’ defined, 16:29
Education Act, applicability to, 16:29
escheated lands, specified, 16:29
former Acts, continuation of proceed-

ings, under, 16:29
mining rights, 16:29
Municipal Tax Sales Act, 710, 1984
notice of registration of tax arrears cer-

tificate, 16:29
Provincial Land Tax Act, 16:29
public sale, 16:29
registration of tax deal or notice of

vesting, effect, 16:29
tax arrears certificate, 16:29
tax deed or notice of vesting, 16:29

Persons ineligible to become tax sale
purchasers, 16:30

Saskatchewan
generally, 16:27-16:28
final application of municipality to reg-

ister title, 16:27, 16:28
first application of municipality to reg-

ister title, 16:27
indefeasibility of title, additional

exceptions to, 16:27, 16:28
Mineral Taxation Act, 16:28
redemption, anytime prior to issue of

certificate of title, 16:28
removal of tax lien, 16:27
Tax Enforcement Act, 16:27-16:28
tax lien, 16:27
transmission results from enforcement

of tax lien, 16:27
Urban Municipality Act, 16:27

Tax sale proceedings, foundation for,
16:23

Transfer from A to A, 8:44

TITLE
Indefeasibility of

deferred and immediate indefeasibility
dealing with registered owner or

applicant for registration, 17:26
deferred indefeasibility and forgery,

17:21
forgeries, 17:24
immediate indefeasibility and

forgery, 17:23
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TITLE—Cont’d
Indefeasibility of—Cont’d

deferred and immediate indefeasibility
—Cont’d

jargon or doctrine, 17:20
void discharge of mortgage, 17:25
void instrument versus unregistered

equitable interest, 17:27
volunteer, 17:22

Perusal of plan and, 6:15
Search of, 6:15

TITLE DEEDS
See CERTIFICATES OF TITLE AND

FOLIOS OF THE REGISTER.
see also REGISTER.

Certificate of title, distinction, 3:22, 3:23
Mortgagee’s entitlement to, history, 3:22

TITLE INSURANCE
See COMPENSATION

TORRENS SYSTEM
Generally, 6:1
British Columbia Act

differences in, with comparable Acts,
1:14

history, development and operation of,
1:14

English reports on land transfer and
registration, applicability to, 1:12

History, 1:12
English Acts, other, 1:15
Ontario, 1:15

Law, real property, not abolished, 17:14
Leases and, 6:2
Objects of

generally, 1:13
certainty and facility in proof of title,

1:13, 1:14, 6:2
costs, conveyancing, reduction of, 1:13
indefeasibility of title, statutorily

declared, 1:13
root of valid title, 1:13
simplification of titles and, 1:10
simplification of transfer, 1:9

Registrar’s duty, 6:1, 6:2
Shipping Acts, analogy to, CITE1:12

see also ONTARIO AND ENGLISH
ACTS.

Statutes de hors, effect, 17:14

TRANSFER OF PROPERTY
See also STATUTORY TRANSFER.
Generally, 8:25
Ad idem of parties, 8:4

requirements, 8:4
statutory forms of instruments, and, 8:4

Aliens, 8:40
By A. to A., 8:44

British Columbia, 8:44
easement, 8:44
‘‘easement in gross,’’ 8:44

By personal representative or trustee to
himself, 8:45

generally, 8:45
common law principle, 8:45

By way of gift, 8:51
requirements, 8:51

Certificate of title and, 8:1
Certification formula, British Columbia,

8:68
Common law, 8:25
Corporation, 8:48

execution of instruments, 8:49
generally, 8:48
association, 8:48
bona fide purchaser for value, 8:49
British Columbia, 8:49
by receiver, 8:50
fiduciary duty, 8:50
formalities, 8:49
indian band, 8:48
name, 8:48

Corporation aggregate, as, 8:26
Corporation aggregate as, 8:26
Corporations, 8:70

formalities, 8:70
Corporation sole, 8:27

generally, 8:57, 8:60
cannot be, 8:27
corporations, 8:70
covenant assignable, 8:60
covenant by transferee with transferor,

8:57
formalities, 8:70
indemnification, right to, 8:57

New South Wales, 8:57
rebuttable presumption, 8:57
Saskatchewan, 8:57
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TRANSFER OF PROPERTY—Cont’d
Covenant by transferee with transferor

and mortgage, 8:58
generally, 8:58
Alberta, 8:58
no privity, 8:58
personal liability of transferee, 8:58
privity, 8:58
Saskatchewan, 8:58
statutory implied liability, 8:58

Covenants negatives or modified, 8:59
generally, 8:59
Alberta, 8:59

Crown, 8:41
cannot be joint tenant, 8:28
‘‘indivisible"’ crown, 8:41
intra government transfers, 8:41
Manitoba, 8:41, 8:42
New Zealand, 8:42
Saskatchewan, 8:41

generally, 8:42
unalienated and alienated land, 8:42

Implied covenants, 8:55
generally, 8:56
assurance, 8:55
transfer subject to mortgage, 8:56

bankruptcy and, 8:56
Interest in land transferable and register-

able, 8:17
generally, 8:17
British Columbia, 8:17
condition subsequent and the determin-

able fee simple, 8:23
re-entry, right of, 8:23

fractional interests, 8:20
mineral interests, 8:21
presumption in favour of joint tenancy,

8:19
New Zealand, 8:19
rebuttable, 8:19

presumption in favour of tenancy in
common, 8:18

generally, 8:17
British Columbia, 8:18

Shelley’s Case
inapplicability, 8:22

transfer to uses, 8:24
generally, 8:24
exceptions, 8:24

TRANSFER OF PROPERTY—Cont’d
Memorandum of encumbrances, 8:63

generally, 8:63
Alberta, 8:63
British Columbia, 8:63
Manitoba, 8:63
New South Wales, 8:63
registrar, duty of, 8:54
Registrar-General, discretion, 8:63

merger of contract in transfer, 8:54
Official before whom affidavit is sworn,

8:67
British Columbia, 8:67
formalities, 8:67
New Zealand, 8:67

Ontario, 8:62
generally, 8:62
Mortgages Act, 8:62

Partnership, 8:47
Physical disability or illiteracy of trans-

feror, 8:46
British Columbia, 8:46

Powers of attorney
British Columbia, 8:68

Production on transfer of duplicate certifi-
cate of title, 8:72

generally, 8:72
Alberta, 8:72
British Columbia, 8:72
formalities, 8:72
registrar, discretion, 8:72

Provincial statutes
Alberta, 8:53
British Columbia, 8:53

Registrability versus validity of instru-
ment

execution and, 8:66
Severance of, 8:29

generally, 8:29
Alberta and, 8:29
Manitoba and, 8:29
mortgage by one joint tenant, 8:32

effect of, 8:32
Ontario

Limitations Act and, 8:29
Saskatchewan and, 8:29
statutory notice as vehicle of severance,

8:29
Tasmania and, 8:29
Torrens mortgage and, 8:32
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TRANSFER OF PROPERTY—Cont’d
Severance of, 8:29—Cont’d

Torrens system and, 8:29
British Columbia and, 8:29

transferee taking assignment of
mortgage, 8:61

merger, doctrine of, 8:61
Tenancy by entireties, 8:6

British Columbia and, 8:6
defined, 8:6
New South Wales and, Ontario and, 8:6
Saskatchewan and, 8:6

Verification of execution of instrument,
8:64

British Columbia, 8:64
intent, 8:64
Ontario, 8:64
seal, 8:64

Waiver of statutory requirements, 8:71
British Columbia, 8:71
New South Wales, 8:71
Saskatchewan, 8:71

Witness, 8:65
generally, 8:65
British Columbia, 8:65

Words of limitation, 8:7
British Columbia and, 8:7, 8:10

New Zealand and, 8:10
conveyance, distinguished from, 8:9
deed, distinguished from 8:10

Australia and, 8:10
Ontario and, 8:10
Saskatchewan, 8:10

defined, 8:7
quit claim deed and, 8:8

TRANSMISSION
See also BANKRUPTCY; TAX SALE:

TRANSMISSION CONSEQUENT
UPON BANKRUPTCY.

Ademption, doctrine of, 16:15
Amalgamation of 1:2 or more companies

continuing as one, not assignment of
assets, distinction, 16:1

Assent or transfer to beneficiary, need for
beneficiary, takes subject to equities of

deceased owner, 16:8
person registered as, distinguished from

person registered in his own right,
16:8

refusal to transfer to beneficiary, 16:8

TRANSMISSION—Cont’d
Commorientes, 16:17
Consequent upon tax sale

Alberta, 16:24
assurance fund, 16:31
British Columbia, 16:25
final acquisition of title by municipal-

ity, 16:24
Manitoba

municipal legislation, 16:26
prefatory, 16:26
Real Property Act, 16:26

minerals, 16:24
Nova Scotia, 16:28
Ontario

cancellation of tax arrears certificate,
16:29

continuation of proceedings under
former Acts, 16:29

effect of registration of tax deed or
notice of vesting, 16:29

mining rights, 16:29
Municipal Tax Act Part XI, 16:29
notice of registration of the tax

arrears certificate, 16:29
Provincial Land Tax Act, 16:29
Tax arrears certificate, 16:29
ublic sale, 16:29

persons ineligible to become tax sale
purchasers, 16:30

prefatory, 16:23
sale by municipality, 16:24
Saskatchewan

issuance of certificate of title to
municipality, 16:27

prefatory, 16:27
proceeding to request title, 16:27
removal of tax lien, 16:27
tax lien, 16:27

Death, on
ademption, 16:15
application to register, 16:4
devisee, generally an assent on transfer

necessary to vest title in, 16:2
doctrine of relation back, 16:6
duties and powers of registrar, 16:7
exception to indefeasibility of title,

death as, 16:2
law prior to statutory vesting of title in

personal representative, 16:2
manner of registration, 16:5
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TRANSMISSION—Cont’d
Death, on—Cont’d

proof of death, 16:16
statutory provisions, 16:2

Devolution of office of personal represen-
tative

administrators, 16:12
executors, 16:11
registrar, duty of, 16:10
revocation of grant, 16:13

Donatio mortis causa, 16:18
Sen v. Headley, [1991] 1:2 W.L.R.

1308 (C.A.), 16:18
Eroded land, of, 7:13
Foreign court, jurisdiction teritorially

limited, 16:20
Holograph will, 16:14
Joint tenants, 16:16
Mental incompetency

assurance fund, exoneration of, 16:44
bona fide purchaser for value, position

of, 16:44
caveat, lodgment by committee as pub-

lic trustee, 16:47
committee, powers of, 16:45
court order prohibiting dealing, 16:48
execution by committee of instruments,

16:50
‘‘foreign orders,’’ 16:47
guardian or official guardian, when

may act, 16:48
mortgage in favour of patient, how

designated as ‘‘party,’’ 16:50
notice, registration, 16:46
patient, death of, effect on statutory

powers, 16:45
‘‘patient’’ includes ‘‘mentally

incompetent’’ and ‘‘dependent
adult,’’ 16:45

power of attorney given by patient,
16:51

property guardian, 16:46
public trustee v. committee simpliciter,

16:47
registrar, power to lodge caveat, 16:47
solicitor may be mulcted with costs in

respect of litigation, when, 16:49
statutory provisions, 16:44
vesting of title in ‘‘committee,’’ not

usual, 16:45

TRANSMISSION—Cont’d
Mentally incompetent

on owner becoming
generally, 16:44
committee other than public trustee,

16:46
costs, 16:49
execution by committee of instru-

ments, 16:50
power of attorney given by principal

prior to his becoming a patient,
16:51

public trustee, 16:47
vesting of title, 16:45
when guardian/ official guardian may

act, 16:48
Ontario

tax sale, improper, damages, 16:29
Order

authorizing but not operating as a dis-
position, 16:21

registrar’s refusal to act on, 16:20
Personal representative

application for registration, 16:4
attorney, may in some jurisdictions, act

by, 16:9
beneficiaries, consents of all, as validat-

ing transaction, 16:9
bona fide purchaser for value, protec-

tion of, 16:9
breach of trust, court will not order,

16:9
computerization as affecting, 16:3
conflict of interest to be avoided, 16:9
corporate executor, amalgamating, 16:4
dealings by, statutory provisions, 16:7,

16:8
deceased person, authority to issue cer-

tificate of title, in name of, 16:3
delegate, generally no power to, 16:9
‘‘estate, the, of . . . deceased,’’ not a

legal entity, 16:3
general and special executors, distinc-

tion, 16:9
judgment debtor-beneficiary, registra-

tion of judgment against, 16:9
lease by, does not authorize profit a

prendre or option to purchase,
16:9

manner of registration, 16:5
registrar, duties of on dealing by, 16:7
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TRANSMISSION—Cont’d
Personal representative—Cont’d

registration in the name of, 16:3
relation back, doctrine of, 16:6
resealed grant of probate as evidence of

entitlement to registration, 16:4
resealing, when dispensed with, 16:4
residual legatee, as having no interest

in land, 16:9
volunteer, transfer to by beneficiary,

effect, 16:9
wife, transfer to by husband-trustee,

effect, 16:9
Refusal to act on order, registrar’s, 16:20
Statutory vesting, 16:22
Survivorship legislation, 16:17
Tenant in common, deemed conversion of

joint tenant to, 16:16
Transfer, and, distinction, 16:1
Vesting of title by operation of law gener-

ally a, 16:1, 16:19, 16:22
Vesting order, consequent on

appeal, question of, 16:19
certificate of title, duplicate, production

of, 16:19
direction to register equated with,

where, 16:19
effective date of, debatable, 16:19
encroachment of buildings, in respect

of, 16:19
foreign court, jurisdiction territorially

limited, 16:20
instrument, is an, 16:19
jurisdiction, 16:19, 16:20
limitation statutes, generally not

applicable to matters within, 16:19
marketable title, order to include decla-

ration as to, when, 16:22
order authorizing action, but no vest-

ing, 16:21
purchaser, the paid-up, unable to obtain

transfer, 16:19
refusal to act on order, registrar’s,

16:20
registered owner, execution of instru-

ment by, requirement departed
from, 16:19

registrar, duties, 16:19
statutory provisions, 16:19, 16:22

TREES
Grant of, effect, 8:36

TRUSTS AND TRUSTEES
See REGISTRATION; TRANSMIS-

SION.

VESTING ORDERS
See TRANSMISSION.

VOLUNTEERS
See FRAUD AND NOTICE;

INDEFEASIBILITY OF TITLE.

WATER AND HIGHWAY
BOUNDARIES AS AFFECTING
TITLE

See also ACCRETION; AD MEDIUM
FILUM AQUAE RULE.

Ad medium filum viae rule
common law rule, stated, 7:28
condominium plan, roads shown on

ownership in tenancy in common,
CITE7:33

see also CONDOMINIUM ACTS.
exclusion of common law rule, 7:30
fencing of road allowances, effect, 7:32
land v. ‘‘soil and freehold,’’ distinction,

7:31
nature of statutory title, 7:31
private and public roads, common law

rule applies to, 7:28
private road, held by owners as tenants

in common, rule inapplicable,
7:32

public trust as affecting statutory title,
7:31

rationales, 7:29
road allowances, original, 7:32
statutory title to highways, 7:31, 7:32
title to highway, common law, 7:28

Ambulatory or movable freehold, 7:4
Banks, river, 7:18
Boundaries adjacent to river, where

settled by legislature, 7:1
Crown grant, construction, 18:2
Custom, title by, 6:13
Dedication, 6:13
Easement, reservation of, effect, 7:1
Eroded land

avulsion, distinguished from, 7:13
common law title of State preserves,

7:13
Crown’s alleged title to, registrability,

7:13
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WATER AND HIGHWAY
BOUNDARIES AS AFFECTING
TITLE—Cont’d

Eroded land—Cont’d
definition, 7:13
determinable fee concept as applying to

Crown’s title, 7:13
erosion and accretion, as two arms of a

single doctrine, 7:13
Hawaii Torrens statute interpreted, 7:13
land covered by water, as affected by

statute, 7:13
Land Titles Acts do not deal with, 7:13
loss of title, mechanical and concurrent

with change in water boundary,
7:13

mutuality, doctrine of, 7:13
rebuttable presumption that movement

of river is by erosion, 7:13
re-emergence of land once lost by ero-

sion, 7:13
statutory powers to protect land from

erosion, 7:13
statutory registration procedure, need

for, 7:13
Riparian owner, definition, 7:1
Road allowance, as exception from grant

or by statute, 7:1

WILLS
See TRANSMISSION.

WRITS OF EXECUTION
See also JUDGMENTS AND WRITS OF

EXECUTION.
Assignment, 21:18
Beneficiary, against, 21:44
Definition, 21:13
Dower, 21:42
Entry of writ in records of land titles

office, 21:17
Expiry of writs of execution, 21:20
Land

ambit of exigibility
Alberta, 21:23

WRITS OF EXECUTION—Cont’d
Land—Cont’d

ambit of exigibility—Cont’d
Manitoba, 21:26
Nova Scotia, 21:28
Ontario, 21:27
Saskatchewan, 21:25
unregistered land, 21:24

Name
similar/ identical

Alberta, 21:30
British Columbia, 21:29
Manitoba, 21:31
Ontario, 21:32
Saskatchewan, 21:30

No execution against land if debt less than
statutory minimum, 21:14

No severance of joint tenancy by registra-
tion of writ of execution or judg-
ment, 21:39

Ontario
Bail Act, 21:19
Legal Aid Services Act, 21:19, 1998

Partnership property, 21:45
Prefatory, 21:1
Priority of floating charge over registered

judgment, 21:43
Priority of unregistered mortgage over

registered writ or certificate of judg-
ment, 21:40

Priority of writ of execution issued on a
judgment in the action, 21:21

Receipt by registrar of writ, 21:15
Satisfaction/discharge of writ, 21:22
Sheriff

Alberta, 21:34
British Columbia, 21:35
Manitoba, 21:36
Ontario, 21:37
sale of land by, 21:33
sale of registered mortgage by, 21:38
Saskatchewan, 21:34

When debtor’s land bound by writ, 21:16
Writ of extent, 21:46
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