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SUBPART A. DEBTOR-CREDITOR
RELATIONSHIP

CHAPTER 2. CREATING A SECURED
TRANSACTION

§ 2:1 Overview
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§ 2:3 —FDIC and informal agreements
§ 2:3.50 — —Cases applying D’Oench Duhme doctrine

I. DEBTOR’S AUTHORITY TO ACT
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§ 2:5 Opinions of counsel
§ 2:6 Sole proprietorships
§ 2:7 Partnerships and joint ventures
§ 2:8 Trusts, fiduciaries, and estates
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§ 2:10 —Authority of signatories

II. CREATING THE INDEBTEDNESS

A. LENDING CONSIDERATIONS

§ 2:11 Debtor-creditor negotiation interests
§ 2:12 Effect of third party interests
§ 2:12.50 —Actions by third party (breach of contract)

B. LENDING COMMITMENTS

§ 2:13 Preliminary commitments, generally
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§ 2:16 Promissory estoppel of lender

III. CREATING AN ENFORCEABLE INTEREST

A. GENERAL REQUIREMENTS
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§ 2:19.50 —Cases finding existence of rights
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lease
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of financing statement alone
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B. DEFINING SCOPE OF INTEREST

1. Rules of Construction and Description
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§ 2:25 Reasonableness standard
§ 2:26 Security agreement versus financing statement

description
§ 2:27 Extrinsic evidence of intent
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§ 2:29 Selection from group
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§ 2:31 Effect of list and serial number errors
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§ 2:33 Generally
§ 2:34 Omnibus and dragnet clauses

3. Proceeds and Products of Collateral

§ 2:35 Generally
§ 2:36 Insurance proceeds
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CHAPTER 3. COVENANTS AND EVENTS OF
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§ 3:4 Defining the link between performance and default
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III. SPECIFIC DEBTOR-IN-POSSESSION RESTRAINTS
AND OBLIGATIONS

A. FINANCIAL RESTRAINTS AND OBLIGATIONS
§ 3:8 Use of loan funds
§ 3:9 Other liens

B. USE AND CARE OF COLLATERAL
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§ 3:11 Location and inspection clauses
§ 3:12 Classification and use
§ 3:13 Insurance clauses
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C. SALE AND DISPOSITION RESTRAINTS
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§ 3:16 Authorization requirement
§ 3:17 Written consent requirement
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§ 3:19 Ordinary course sales

IV. SPECIFIC CREDITOR-IN-POSSESSION
RESTRAINTS AND OBLIGATIONS

A. TRANSACTIONAL CONTEXT

§ 3:20 Appropriate creditor-in-possession circumstances
§ 3:21 Allocation of costs and risks

B. CARE OF COLLATERAL

§ 3:22 General standard of reasonable care
§ 3:23 Preservation of market value by sale
§ 3:24 Protection of rights against third parties

CHAPTER 4. PAYMENTS AND THE SECURED
OBLIGATION

I. SCOPE AND AMOUNT OF OBLIGATION
§ 4:1 Introduction
§ 4:2 Included debts
§ 4:3 —Current and prior debts
§ 4:4 Future advances
§ 4:5 —Secured future advances
§ 4:6 —Priority dates and perfection
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§ 4:9 —Agreement for future funding
§ 4:10 —The right to terminate lending
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II. INTEREST RATE ISSUES
§ 4:11 Amortization, interest and installment debt
§ 4:12 —Simple or compound interest
§ 4:13 —Rate computation
§ 4:14 — —Add-on interest
§ 4:15 — —Declining balance or actuarial computation; United

States Rule computation
§ 4:16 —Discounted notes
§ 4:17 Floating and fixed rates
§ 4:18 —Timing and calculation
§ 4:19 —Rate specification
§ 4:20 —Installments and basis
§ 4:21 —Floating rates and usury
§ 4:22 Interest rates and other disclosures

III. USURY LIMITATIONS
§ 4:23 Usury and rate limitations
§ 4:24 General and special usury laws
§ 4:25 —Exempt transactions—Business loans
§ 4:26 — —Types of transfer
§ 4:27 —Federal usury law
§ 4:28 Rates and defining “interest”
§ 4:29 —Front end fees and charges
§ 4:30 —Secondary benefits and risks
§ 4:31 — —Adjustments to principal
§ 4:32 Choice of law
§ 4:32.50 —Caselaw illustrations

IV. ENFORCING THE NOTE
§ 4:33 The FTC’s “holder rule”
§ 4:34 Notes: Negotiability and content
§ 4:35 Demand or installment notes
§ 4:36 Payment grace periods and timing
§ 4:37 Lock box payments
§ 4:38 Waiver and estoppel of collection
§ 4:39 —No waiver and related clauses
§ 4:40 Prepayment rights and penalties
§ 4:40.50 —Application of states’ laws
§ 4:41 Acceleration clauses
§ 4:42 —Optional or automatic acceleration
§ 4:43 —Bases for acceleration
§ 4:44 —Notice and demand issues
§ 4:45 Demand notes and implied conditions
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§ 4:46 Rebates of unearned interest and costs
§ 4:47 —Pro rata rebates
§ 4:48 —Actuarial rebating
§ 4:49 —Rule of 78’s (sum of digits)

SUBPART B. DEFAULT AND FORECLOSURE

CHAPTER 5. FORECLOSURE PROCESS:
WORKOUTS AND TAKING POSSESSION

I. INTRODUCTION
§ 5:1 Generally
§ 5:2 Overview of management of the foreclosure and default

process

II. WORKOUTS AND PREFORECLOSURE
§ 5:3 Constraints and creditor choices
§ 5:4 Adjusting the note
§ 5:5 Creditor control and liability issues
§ 5:6 —Good faith obligations
§ 5:7 —Customs and usages; courses of dealing
§ 5:8 —Tortious leverage and control
§ 5:9 —Direct liability for debts; taxes
§ 5:10 —Direct liability for environmental debts
§ 5:11 —Equitable subordination
§ 5:11.50 — —Case application
§ 5:12 Deepening insolvency
§ 5:13 —As an independent cause of action
§ 5:14 —Not an independent cause of action
§ 5:15 —As a theory of damages
§ 5:16 Reversible and avoidable transfers: preferences and

fraudulent conveyances
§ 5:17 —New security agreements
§ 5:18 —Debt consolidation and operating loans
§ 5:19 The earmarking doctrine
§ 5:20 Reversible and avoidable transfers: preferences and

fraudulent conveyances—Payments
§ 5:21 —Guarantees and letters of credit
§ 5:22 Deeds in lieu of foreclosure
§ 5:23 —As deed or mortgage; merger

III. TAKING POSSESSION
§ 5:24 General considerations and options
§ 5:25 Judicial foreclosure proceedings
§ 5:26 Nonjudicial and self-help repossession
§ 5:27 —Voluntary surrender and post-default agreements
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§ 5:28 —Intangibles and setoff rights
§ 5:29 —Tangibles and breach of peace
§ 5:30 Drafting repossession clauses
§ 5:31 —Assemble and deliver obligations
§ 5:32 —Consent to entry
§ 5:33 —Handling other property
§ 5:34 Repossession and third parties

IV. AUTOMATIC STAY AND ADEQUATE PROTECTION
§ 5:35 General policy, effect and duration
§ 5:36 Cause and adequate protection
§ 5:37 Recoverable value and equity cushions
§ 5:38 —Reinvestment opportunity value
§ 5:39 —Equipment cases
§ 5:40 —Floating liens
§ 5:41 Lack of equity and necessity
§ 5:42 Continuous review and finality of adequate protection
§ 5:43 Timing of protection
§ 5:44 Failed protection and superpriority
§ 5:45 —Timing issues
§ 5:46 —Stipulations and agreements
§ 5:47 —Subordinating the claim
§ 5:48 Valuation and adequate protection
§ 5:49 —When valuation not required
§ 5:50 —Elements of valuation
§ 5:51 —Timing for valuation
§ 5:52 Expiration of case
§ 5:53 Secured creditor in possession
§ 5:54 Cash, setoff and frozen accounts

CHAPTER 6. FORECLOSURE SALES AND
DISPOSITION

I. REDEMPTION FROM SALE
§ 6:1 Introduction
§ 6:2 Overview
§ 6:3 Timing and notice
§ 6:4 Tender of all obligations

II. STRICT FORECLOSURE: RETAINING
COLLATERAL IN PARTIAL OR FULL
SATISFACTION OF THE DEBT

§ 6:5 Strict foreclosure under Article 9
§ 6:6 Creditor’s purpose
§ 6:7 Effect of creditor’s delay in selling good
§ 6:8 Consumer cases
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§ 6:9 Notice and objection

III. FORECLOSURE SALES
§ 6:10 Sale process
§ 6:11 Private or public sale
§ 6:12 Commercial reasonableness and good faith
§ 6:12.50 —Application of UCC requirement
§ 6:13 Price—Proceeds or procedures test
§ 6:14 —Price and value comparisons: market choice
§ 6:15 —Quick resale for profit
§ 6:16 —Minimum bid or reserve auctions
§ 6:17 —Fraudulent conveyance liability
§ 6:18 Focus, content and amount of advertisement
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§ 6:21 Notice requirements
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§ 6:27 Timing and delay

IV. POST-SALE RIGHTS
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§ 6:30 Debtor’s remedies
§ 6:31 Deficiency claims
§ 6:32 —Statute of limitations
§ 6:32.25 Debtor’s remedies—Statute of limitations—Application of state

laws
§ 6:32.50 Deficiency claims—Application of section 9-626

V. CONTRACTS AND AGREEMENTS
§ 6:33 Overview of contract issues
§ 6:34 General pre-default agreements
§ 6:35 Post-default agreements and waivers

SUBPART C. THIRD-PARTY ISSUES

CHAPTER 7. RECORDING AND PERFECTING
A SECURITY INTEREST

I. IN GENERAL
§ 7:1 Introduction
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§ 7:2 Filing and perfection
§ 7:2.50 —Caselaw illustrations
§ 7:3 Recording data
§ 7:4 Record and priority review—Precautionary law
§ 7:5 — —File and other searches
§ 7:6 — —Data inquiries
§ 7:7 Liabilities in failed perfection and faulty searches

II. LOCATION ISSUES
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§ 7:9 Intrastate filing choices—Real estate and farm-related

property
§ 7:10 —Interests requiring no filing
§ 7:11 Multistate issues
§ 7:12 —Certificate of title goods
§ 7:13 —Article 9 collateral
§ 7:14 Federal filing systems
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III. CONTENT OF FILING

§ 7:16 Standards of review
§ 7:17 Collateral descriptions
§ 7:17.50 —Cases finding adequate descriptions
§ 7:17.70 —Cases finding inadequate descriptions
§ 7:18 Amount of indebtedness
§ 7:19 Debtor’s address and correct name
§ 7:19.50 —Cases concerning debtor’s name
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§ 7:21 Debtor’s identity and location—Use of diminutives and
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IV. POSTFILING EVENTS

§ 7:28 Name and organization change
§ 7:29 Change of use
§ 7:30 Change of location
§ 7:31 Termination, lapse, and continuation
§ 7:31.50 —Caselaw illustrations
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CHAPTER 8. PRIORITIES AND AFTER-
ACQUIRED PROPERTY MANAGEMENT

I. DEALING WITH ORIGINAL COLLATERAL
§ 8:1 Introduction
§ 8:2 Character of priority issues
§ 8:3 Basic intercreditor priorities
§ 8:4 —Relocating collateral or business
§ 8:5 —Commingled and produced goods
§ 8:6 Fixtures and real-estate priorities
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§ 8:20.70 —Application
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§ 8:23 Priorities in proceeds
§ 8:24 —Sales agents and auctioneers
§ 8:25 Accessions
§ 8:26 Federal tax lien priorities
§ 8:27 —Commercial finance security
§ 8:28 —Future advances
§ 8:29 Bankruptcy and avoidance powers
§ 8:30 Voidable preferences
§ 8:31 —Elements of preference
§ 8:31.10 — —Debtor solvent when transfer made
§ 8:31.20 — —Enables creditor to receive more (§ 547(b)(5))
§ 8:32 —Contemporaneous exchanges
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§ 8:33 —Enabling loans
§ 8:34 —Inventory, receivables and farm products
§ 8:35 —Payments
§ 8:36 Setoff rules

III. DELAYED AND FAILED PERFECTION
§ 8:37 Unperfected security interests
§ 8:38 Delayed perfection

IV. SUBORDINATION AGREEMENTS
§ 8:39 In general
§ 8:40 Enforceability of agreement
§ 8:41 Debts and claims covered
§ 8:42 Terms and timing of subordination
§ 8:43 Effect in bankruptcy

CHAPTER 9. MULTIPLE CREDITOR LOANS

I. INTRODUCTION
§ 9:1 Generally
§ 9:2 Definitions
§ 9:3 Reasons for choosing a multiple lender relationship rather

than relying on a single lender
§ 9:4 Advantages and risks of various multiple lender

relationships
§ 9:5 —Joint loans
§ 9:6 —Loan participations and syndicated loans

II. DISTINGUISHING JOINT LOANS AND LOAN
PARTICIPATIONS

§ 9:7 Structural characteristics, generally
§ 9:8 Single or multiple advances
§ 9:9 “True” loan participations
§ 9:10 Documenting the parties’ agreement, generally
§ 9:11 Use of terms sheet
§ 9:12 Master credit agreement; control of management of

advances and default
§ 9:13 Drafting and legal issues
§ 9:14 Purposes and their effect on structure
§ 9:15 —Lending limit issues
§ 9:16 —Separate independent loans

III. CREDITOR-DEBTOR RELATIONSHIP;
SYNDICATIONS

§ 9:17 Generally
§ 9:18 Creditors’ contract and debtor’s contract distinguished
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§ 9:19 —Indirect impact on debtor of multiple creditor involvement
§ 9:20 Security interests in debtor’s collateral
§ 9:21 —Perfection
§ 9:22 Rights of direct action
§ 9:23 —New York restriction on individual lender’s power
§ 9:24 Rights of setoff
§ 9:25 Fiduciary duties
§ 9:26 Loan administration, generally
§ 9:27 Excess or nonparticipated loan

IV. INTERCREDITOR RELATIONSHIP; LOAN
PARTICIPATIONS

A. LEAD AND PARTICIPANTS

§ 9:28 Generally
§ 9:29 Investment of participant as sale or loan
§ 9:30 —Distinguishing features
§ 9:31 Secured or unsecured credit
§ 9:32 —Intangible collateral
§ 9:33 —Cash proceeds collateral
§ 9:34 Sales and resulting rights
§ 9:35 —Lead’s liability
§ 9:36 Recourse or buyout transactions

B. CONTROL OF DEBT RELATIONSHIP

§ 9:37 Generally
§ 9:38 Maximum loan and exposure limits
§ 9:39 —Excess loans; revolving loans
§ 9:40 —Advances outside participation agreement
§ 9:41 Independent loans
§ 9:42 Dealing with default and workouts
§ 9:43 Lending into default; revolving credit
§ 9:44 Modifying and servicing loan

C. TERMINATION OF PARTICIPATION
ARRANGEMENT

§ 9:45 Generally
§ 9:46 Revolving credit

D. INSOLVENCY OF LEAD

§ 9:47 Generally
§ 9:48 Bankruptcy of lead
§ 9:49 —Bankruptcy estate
§ 9:50 —Cash proceeds
§ 9:51 Bank insolvency
§ 9:52 —Setoff
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E. OBLIGATIONS OF LEAD TO PARTICIPANTS
§ 9:53 Generally
§ 9:54 Conflicts of interest
§ 9:55 Performance obligations, generally
§ 9:56 Disclaimer
§ 9:57 Fiduciary and ordinary care duties
§ 9:58 Disclosures and fraud
§ 9:59 —Securities liability
§ 9:60 — —Investment contracts
§ 9:61 —Misrepresentation

CHAPTER 10. MULTIPLE OBLIGOR
TRANSACTIONS

I. CHARACTER OF CONTRACT
§ 10:1 Purposes and risk assessment
§ 10:2 Primary debt obligations—Comakers
§ 10:3 Secondary liability
§ 10:4 —Indemnity, performance and hold harmless
§ 10:5 —Contracts of indorsement
§ 10:6 Source of law—Federal-related notes and guaranties
§ 10:7 Letters of credit—Overview

II. SURETY AND GUARANTY CONTRACTS
§ 10:8 Definition and governing law
§ 10:9 Primary debt and subrogation
§ 10:10 Scope and limits on guaranty
§ 10:10.25 —Cases interpreting scope and extent of liability
§ 10:10.50 Primary debt and subrogation—Carve-out provisions
§ 10:11 Preconditions for enforcement
§ 10:11.50 Standing to enforce
§ 10:12 Enforceability and defenses
§ 10:13 —Waivers
§ 10:13.50 —Waiver—Cases interpreting extent of waiver
§ 10:14 —Guarantor authority
§ 10:15 —Discharge from dealing with debt
§ 10:16 — —Notice of default and dishonor
§ 10:17 — —Modifying or altering agreement
§ 10:18 — —Creditor’s handling of collateral
§ 10:19 — —Mishandling foreclosure
§ 10:20 —Lack of consideration to guarantor
§ 10:21 —Asserting debtor’s defenses
§ 10:21.50 Assignment
§ 10:22 Postdefault agreements
§ 10:23 Inter-affiliate guaranties
§ 10:24 Completion guaranty
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§ 10:25 Bankruptcy effects—Debtor as bankrupt
§ 10:26 —Guarantor as bankrupt

III. LETTERS OF CREDIT
§ 10:27 Nature of transaction
§ 10:28 Uses, labels and functions
§ 10:29 —Commercial sales letters
§ 10:30 —Standby letters and guaranties
§ 10:31 —Banks and standby letters
§ 10:32 Governing law—Statutes and practices
§ 10:33 Formalities
§ 10:34 —Case law
§ 10:35 Establishment, revocability and modification
§ 10:36 Relationship between issuer and beneficiary
§ 10:37 —Right to payment and wrongful dishonor
§ 10:38 —Relationship to other contracts
§ 10:39 — —Case law
§ 10:40 —Recovery of payment
§ 10:41 Secondary uses by beneficiary
§ 10:42 Relationship between issuer and customer
§ 10:43 —Reimbursement rights
§ 10:44 —Issuer’s duties in payment
§ 10:45 —Preventing payment
§ 10:46 Bankruptcy effects
§ 10:47 Letter of credit rights under Revised Article 9

IV. LEVERAGED BUYOUTS (LBO’S)
§ 10:48 Overview and defining characteristics
§ 10:49 —Acquiring company and subsidiary
§ 10:50 —Leverage and credit elements
§ 10:51 —Target assets
§ 10:52 Purposes and applications
§ 10:53 Structural variations—Hypothetical
§ 10:54 —Asset sale and liquidating dividend
§ 10:55 —Stock acquisitions
§ 10:56 — —Dividend and stock redemption
§ 10:57 — —Acquisition loan and dividend
§ 10:58 — —Employee plan acquisitions
§ 10:59 — —Financed stock purchase and guaranty
§ 10:60 — —Merger approaches
§ 10:61 Lenders and multiple debtors
§ 10:62 —Bulk sales law
§ 10:63 —Fraudulent conveyance law
§ 10:64 — —Debtor’s insolvency
§ 10:65 —Prohibited corporate distributions
§ 10:66 Equitable subordination in bankruptcy
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SUBPART D. BANKRUPTCY ISSUES

CHAPTER 11. REPRESENTATION IN
BUSINESS REORGANIZATIONS

I. GENERALLY
§ 11:1 Introduction
§ 11:2 Continuing evolution of bankruptcy law
§ 11:3 —Summary of 2005 changes

II. REPRESENTATION ISSUES
§ 11:4 Bankruptcy proceedings and rationale
§ 11:5 Objectives of representation
§ 11:6 —Debtor’s decision to file
§ 11:7 —Creditors’ risks
§ 11:8 Chapter 11 overview
§ 11:9 —Special protections regarding vessels and aircraft

equipment
§ 11:10 Small business bankruptcies
§ 11:10.50 Chapter 11 bankruptcy—Subchapter V

III. PRECONFIRMATION ISSUES
§ 11:11 Preconfirmation environment
§ 11:12 Dismissal and conversion
§ 11:13 —Bad faith filing
§ 11:14 — —Cases finding no bad faith
§ 11:15 —Delay and value deterioration
§ 11:16 Trustee and examiners
§ 11:17 —Postpetition sales of property
§ 11:18 Use of cash collateral
§ 11:19 —What constitutes cash collateral
§ 11:20 —Adequate protection—Segregating and accounting for

cash collateral
§ 11:21 —Court approval for use of cash collateral
§ 11:22 Postpetition financing
§ 11:23 —Cross-collateralization
§ 11:24 —Superpriority priming liens
§ 11:25 —Financing order issues
§ 11:26 —Status on appeal
§ 11:27 Postpetition effect of security
§ 11:28 —Postpetition interest

IV. PLANS AND CONFIRMATION STANDARDS
§ 11:29 Plan environment and leverage
§ 11:30 Secured claims—Filing, allowance and recourse
§ 11:31 Classification of claims
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§ 11:32 —Claims properly classified
§ 11:33 —Claims not properly classified
§ 11:34 Rights to propose a plan
§ 11:35 —Exclusivity issues
§ 11:36 [Reserved]
§ 11:37 Rights to propose a plan—Creditor plans
§ 11:38 Modes of cram down for secured debt
§ 11:39 —Nonimpairment of debt
§ 11:39.50 —Impairment of debt
§ 11:40 —Sale and lien on proceeds
§ 11:41 —Appraised value cram down
§ 11:42 — —Property and claim valuation
§ 11:42.50 — — —Caselaw illustrations
§ 11:43 — — —Valuation timing
§ 11:44 — —Interest and discount rate
§ 11:45 — —Dealing with deficiency claims
§ 11:46 — —Negative amortization
§ 11:47 — —Balloon payments
§ 11:48 — —Length of repayment term
§ 11:49 —Section 1111(b) election
§ 11:49.50 —Section 1111(b)(2) election—Caselaw application
§ 11:50 —Indubitable equivalent
§ 11:51 —Courts’ application of factors and finding of “fair and

equitable”
§ 11:52 —Courts’ application of factors and finding of not “fair

and equitable”
§ 11:52.50 Cram down and determination of interest rate
§ 11:53 Unsecured claims and ownership interests
§ 11:54 Feasibility
§ 11:55 —Plans deemed feasible
§ 11:56 —Plans deemed not feasible
§ 11:57 Good faith
§ 11:58 Plans and related matters in small business

bankruptcies
§ 11:59 Discharge or release of nondebtors
§ 11:60 —Case law application of section 524(e)
§ 11:61 Lift of automatic stay

CHAPTER 12. CHAPTER 7 AND CHAPTER 13
BANKRUPTCY

I. GENERALLY
§ 12:1 Introduction
§ 12:2 Nature of proceedings

II. CHAPTER 7 LIQUIDATION CASES
§ 12:3 Planning for bankruptcy

COMMERCIAL ASSET-BASED FINANCING

xxvi



§ 12:4 Debtor’s retention of property
§ 12:5 —Abandonment of assets
§ 12:6 — —Case applications
§ 12:7 —Exempt property
§ 12:8 —Lien continuation and personal recourse
§ 12:9 Bankruptcy redemption rights
§ 12:10 —Cash or installment redemption
§ 12:11 —Valuation of collateral
§ 12:12 —Property not covered
§ 12:13 —Timing of redemption
§ 12:14 Reaffirmations and retaining collateral
§ 12:15 —Changing face of the law
§ 12:16 —Timing of agreement and rescission
§ 12:17 —Review standards
§ 12:18 —Real estate reaffirmation
§ 12:19 Beyond redemption, reaffirmation, and surrender; a fourth

option
§ 12:20 Constraints on the use or abuse of Chapter 7
§ 12:21 —Dismissal for “cause”
§ 12:22 —Dismissal or conversion for “abuse”
§ 12:23 — —The “means test”

III. CHAPTER 13 CASES
§ 12:24 Overview
§ 12:25 Delays and uncompensated use
§ 12:26 —Automatic stay
§ 12:27 — —Codebtor stay
§ 12:28 —Abusive filing and dismissal
§ 12:29 — —Multiple filing
§ 12:30 — —Filing for secured creditors alone
§ 12:31 — —Delayed plan and early payment
§ 12:32 Chapter 13 plans and secured claims
§ 12:33 —Plan confirmation—Good faith requirement
§ 12:34 — —Feasibility requirement
§ 12:35 — —Illustrations of plans not confirmed
§ 12:36 — —Illustrations of plans confirmed
§ 12:37 General secured creditors
§ 12:38 —Surrender of collateral
§ 12:39 —Reinstatement or retention of long-term debt
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§ 12:42 — — —Predominate use test
§ 12:43 — — —Constitutionality
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§ 12:45 — — —Surrender of collateral; the minority rule
§ 12:46 — — —Surrender of collateral; the minority rule’s possible
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§ 12:47 — — —Negative equity
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§ 12:48 — — —Interest
§ 12:49 — —Secured claims and collateral valuation
§ 12:50 — — —Market reference
§ 12:51 — — —Valuation timing
§ 12:52 — — —Valuation evidence
§ 12:53 — —Present value and interest rate
§ 12:54 — —Deficiency claims and disposable income
§ 12:55 —Residential real estate mortgages
§ 12:56 — —Previously accelerated debt
§ 12:57 — —Reasonable cure
§ 12:58 Postconfirmation status

PART II. SELECTED FINANCING
TRANSACTIONS

SUBPART A. FIXED ASSET FINANCING

CHAPTER 13. EQUIPMENT LOAN FINANCING

I. IN GENERAL
§ 13:1 Introduction
§ 13:2 Selecting financing format
§ 13:3 Purchase and general loans
§ 13:4 Documents list

II. SCOPE AND PERFECTION

A. CLASSIFICATION AND DESCRIPTION

§ 13:5 Generally
§ 13:6 Classification and description—Serial number and selective

descriptions
§ 13:7 —Descriptions in bulk or by type

B. MULTIPHASE LENDING

§ 13:8 Introduction
§ 13:9 Cross-collateral and release provisions
§ 13:10 Cross-collateral and purchase loans
§ 13:11 Cross-collateral and multiple debtors
§ 13:12 Future advances
§ 13:13 Cross-default clauses

III. THIRD PARTY ISSUES
§ 13:14 Choice of law and equipment
§ 13:15 —Federal or state preemption
§ 13:16 —Ordinary equipment
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§ 13:17 —Mobile equipment
§ 13:18 Fixtures and real estate issues
§ 13:19 —Records search and fixture filing
§ 13:20 —Waivers and special priority
§ 13:21 —Covenants on use and intent
§ 13:22 Purchase and general loans

IV. ADDITIONAL COVENANTS AND
REPRESENTATIONS

§ 13:23 Documenting ownership
§ 13:24 —Representations and tracing ownership
§ 13:25 —Seller’s claims and consents
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§ 33:6 —Short form
§ 33:7 Dairy assignment
§ 33:8 Subordination agreement
§ 33:9 —Another form
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I. SECURITY AGREEMENTS
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§ 34:3 “All inventory”; limited to inventory sold to debtor by

creditor
§ 34:4 “General intangibles”; liquor license not covered
§ 34:5 “General intangibles”; investment securities not covered
§ 34:5.50 “General intangibles”; Settlement proceeds
§ 34:6 “Present and future accounts”; proceeds of network

accounts receivable covered
§ 34:6.50 “Equipment”
§ 34:7 “Additional collateral”; guaranty not covered
§ 34:8 “Proceeds of collateral”; collection action on promissory

note covered
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coverage not limited to financed inventory
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§ 34:13 Trust account provision; not enforced
§ 34:14 Requirement of acceptance by secured party; priority

unaffected
§ 34:15 Default provision; enforced in part
§ 34:15.50 Default provision; marshalling
§ 34:16 Grant to creditor of authority to file financing

statement; enforced
§ 34:17 Grant to creditor of authority to trade pledged

securities; fiduciary relationship not created

II. FINANCING STATEMENTS
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to litigation recovery
§ 34:22 “General business security agreement now owned or

hereafter acquired”; insufficient as to specific collateral
§ 34:23 “Property and/or the equipment and all other types of

collateral as described in attached agreement and any
schedule attached thereto”; sufficient notice of blanket
security interest

§ 34:24 “All assets at [specific address] and any other location
where business is transacted”; sufficient

§ 34:25 “All inventory . . . together with . . . CUT TIMBER
LOCATED AT . . . [specific address]”; sufficient as to cut
timber plus other collateral wherever located

§ 34:26 Purchase money financed property “together with any
other property”; insufficient as to inventory

§ 34:27 Failure to check “proceeds” box, where financing statement
exhibit mentions proceeds; sufficient as to proceeds
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§ 34:29 Waiver of notice; ineffective as to post-default sale
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§ 34:30 Absolute and unconditional guaranty; ineffective as

waiver of commercial reasonableness
§ 34:31 Waiver of reasonable disposition of collateral; ineffective
§ 34:31.50 Waiver of jury trial
§ 34:32 Any sums owed “now or at any time hereafter”;

guaranty extended to loan in excess of security
agreement cap
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§ 34:32.50 Manner for resolving disputes—“Judicial Reference”

B. NOTES
§ 34:33 Waiver of notice; ineffective as to impairment of collateral

defense
§ 34:34 Consent to extension; ineffective for more than one

extension
§ 34:35 Collateral clause incorporating financing statement

description; sufficient as to after-acquired property
§ 34:36 Security clause; note and financing statement sufficient as

authenticated security agreement

C. CONTRACTUAL WORKOUTS; STIPULATIONS IN
PROCEEDINGS

§ 34:37 Stipulated order; ineffective as waiver of right to
reasonable notice of sale

§ 34:38 Stipulation of settlement; required appraisal and
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or release agreement
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§ 34:40 General pledge agreement; re-registration of pledged stock

appropriate

E. LOAN COMMITMENTS AND AGREEMENTS
§ 34:41 Financing commitment; held to be letter of credit
§ 34:42 Credit line termination clause; upheld
§ 34:43 Listing of collateral
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