
 INDEX

 ABETTING  See AIDING  AND  ABETTING

 ABSOLUTE  LIABILITY  See also REGULATOR Y OFFENCES
 Charter restrictions 20, 118-21, 274-78
 classifications of offences 116-18, 118-21, 273-78
 concept of 116-18, 249-50, 278
 defences 222, 249-50, 278-80
 fundamental principles and 20, 118-19, 274-78
 legislative direction required 250, 274-76
 partial absolute liability 110, 111-12, 113-15, 180, 228

 ABUSE  OF  PROCESS  See also ENTRAPMENT
 autrefois acquit and convict 404
 Charter and 404-07
 entrapment and 407-09
 procedural defences and stays of proceedings 404-07, 523

 ACCESSORIES  See ACCESSORYSHIP  AFTER  THE  FACT,
 SECONDARY  LIABILITY

 ACCESSORYSHIP  AFTER  THE  FACT  See also SECONDARY
 LIABILITY
 actus reus 578-79
 concept of 554, 578
 Criminal Code provisions 559, 578
 mens rea 579

 ACCOMPLICES See SECONDARY LIABILITY

 ACTS  See ACTUS  REUS, CONTINUING  ACTS

 ACTUS  REUS  See also CAUSATION , D E MINIMI S NO N CURA T LEX,
 OMISSIONS, VOLUNTARINESS
 concept of 88-90, 135
 determination of 135-38
 mental element in 89-90, 168-71, 264-66

 AIDING  AND  ABETTING  See also SECONDAR Y LIABILITY
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 actus reus 563-68
 aiding and abetting distinguished 556-57, 563-64
 Criminal Code provisions 556
 exclusion by implication 540, 567-68
 intoxication defence 471, 496
 manslaughter, special rule on 571
 mens rea 183-84, 568-71
 non-interference 565-67
 by omission 564-67

 ATTEMPTS  See also INCHOAT E LIABILITY
 actus reus 530-36
 Criminal Code provisions 520-21, 526
 definition of 526
 impossibility 244-45, 546-51
 intoxication defence 473, 497
 mens rea 526-30
 omissions 530
 preparatory acts distinguished 530-36
 “harm” principle and 43, 535

 AUTOMATISM  See also VOLUNTARINESS
 concept of 501-05
 intoxication defence and 467-69, 475, 477-86, 498-501, 503-05
 mental disorder defence and 443-56, 503-04, 507-12
 non-mental disorder automatism  as defence 443-56, 503-12

 AUTREFOIS  ACQUIT  AND  CONVICT  See ABUSE  OF  PROCESS

 BURDEN  OF  PROOF
 automatism, for 505-11
 beyond reasonable doubt 36, 69-71
 Charter and 69, 73, 82-87, 118-21, 249-50, 267-73, 398-99, 440-41,
 505-506
 defences, for 83-85, 285, 290-91
 evidentiary burden distinguished 79-80
 mental disorder, for 81, 84-85, 439-41
 officially induced error, for 388-99
 prosecution carries 69-70
 reverse-onus provisions 72-73
 strict liability and 72-73, 85, 118, 398-99, 440-41, 505-506

 CAPACITY  See also AUTOMATISM  , MENTA L DISORDER,
 INTOXICATION
 children and 121-22
 deficient mental capacity and special defences 285, 425-27
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 legal and factual capacity distinguished 121
 organizations 122-30
 presumption of 105-06, 425-26
 to commit offences 121-30

 CAUSATION
 causal connection 152-56
 causal responsibility, general principles of 156-61
 connection and responsibility distinguished 151, 156
 continuing acts and 168
 culpability and 137-38, 156
 de minimis 156-57, 171
 foreseeability principle 159, 161
 innocent agency 138-39, 155, 562
 law  and fact 151-52
 medical treatment of injury 158, 162-63
 multiple independent causation 154
 novus actus interveniens 161-66
 refusal of medical treatment 160-61
 secondary liability and 562-63
 “significant cause” test 157
 “substantial cause” test 157-58
 “thin-skull” principle 159-61
 transactions and 168
 voluntariness and 169

 CHARTER  OF  RIGHTS  AND  FREEDOMS
 absolute liability and 20, 46, 118-21, 274-78, 555
 abuse of process and 404-406
 automatism  and 505-11
 “cognitive capacity” principle and 52, 65-66
 correction of children and 332-33
 criminal law  and 18-22
 design of offences and 18-22
 evidentiary burdens and 87-88
 inaccessibility of law  and 48-49, 389-91
 mens rea and 20-21, 58, 61-62, 63, 72, 101-104, 113-15
 mental disorder and 84-85, 428-29, 430, 440-41, 460-61
 mistake of law  and 389
 moral voluntariness and 54, 336, 339-43
 officially induced error of law  and 398-99
 overbreadth and 395-97
 partial absolute liability and 57, 58, 113-15
 reverse onuses and 69, 82-88, 267-73, 398-99, 440-41
 secondary liability and 576-77
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 strict liability and 73, 85, 86-87, 118, 267-73, 274-78
 vagueness and 48-49, 391-97
 voluntariness and 51, 467-69, 479-80

 CHILDREN  See also CAPACITY , CORRECTIO N O F CHILDREN
 capacity and 121-22
 young offenders legislation 121-22

 COMMON  LAW
 source of criminal law  22-24, 28
 source of defences 22-23, 288

 COMMON  UNLAWFUL  PURPOSE  See also SECONDAR Y LIABILITY
 actus reus 574-75
 Charter and 576-77
 Criminal Code provisions 558
 duress and 348-49
 mens rea 575-78

 COMPULSION  See DURESS

 CONSPIRACY  See also INCHOAT E LIABILITY
 capacity to conspire 539-41
 concept of 536-39, 541-45
 Criminal Code provisions 521-22
 frustrated efforts 540-41
 impossibility 540-41, 546-51
 inchoate rationale 520, 539
 joinder with substantive count 523
 mental element in 541-45
 non-inchoate rationales 522-23
 parties to 539-41, 567

 CONSTITUTION  See also CHARTE R O F RIGHT S AN D FREEDOMS
 division of powers 3-7
 federal power to create crimes 10-14
 provincial power to create offences 14-17

 CONTINUING  ACTS
 continuing acts and transactions, doctrine of 166-68
 causation and 168

 CORPORATIONS  See CAPACITY

 CORRECTION  OF  CHILDREN  See also JUSTIFICATIONS
 Criminal Code provision 330
 justifying defence 329-35
 mistakes 334-35
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 COUNSELLING  See also INCHOAT E LIABILITY , SECONDARY
 LIABILITY
 actus reus 572-73
 aiding and abetting distinguished 557
 Criminal Code provisions 557-59
 additional offences, liability for 574, 575-77
 mens rea 573-74, 574
 procuring, soliciting and inciting included 557, 572
 uncommitted offences 520, 558, 572

 CRIMINAL  CODE
 history of 8
 interpretation of 24-28, 94-96, 135-38
 offences 7-8
 presumption of mens rea i n 94-96 , 257-58
 procedural scheme 8-10

 CRIMINAL  CULPABILITY  See also OBJECTIV E CULPABILITY,
 PRINCIPLES, SUBJECTIVE  CULPABILITY
 concept of 31, 37
 “denunciation” and “proportion” theories of 37-39
 justice and 32-37
 principles of 39-73
 responsibility and 37
 subjectivist and objectivist theories of 59-62, 96-101

 CRIMINAL  LAW  See also CRIMINA L CODE , CRIMINAL
 CULPABILITY
 concept of 10-12
 sources of 1-28
 true crimes and regulatory offences 250-56

 CRIMINAL  NEGLIGENCE  See also MEN S REA , NEGLIGENCE,
 OBJECTIVE  CULPABILITY
 concept of 63-64, 180, 214-19
 Criminal Code provision 215-19
 principle of 62-64

 DE  MINIMIS  NON  CURAT  LEX
 causation and 156-57, 171
 criminal culpability and 171-75
 drugs offences and 172-75

 DEFENCE  See also ABUS E O F PROCESS , EXCUSES , JUSTIFICATIONS
 common law  22-24, 288
 different meanings of 285-86
 distinction between justifications and excuses 286-87, 302-06
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 mistakes 299-302
 model of impairment 294-98
 model of permission 294-98
 persuasive and evidentiary burdens 290-91
 procedural defences 389, 403-07
 DEFENCE  OF  PERSON  See also JUSTIFICATIONS
 Criminal Code provisions 308, 310-11, 316, 317, 319
 excessive force and murder 320-22
 mistakes 300-01, 309-10, 312, 317, 320-22
 need for reform  322-23
 prevention of assault 317-19
 prevention of crime 319-20
 relationship between defences 301, 307-08, 311, 312-13, 317-20
 self-defence 308-17

 DEFENCE  OF  PROPERTY  See also JUSTIFICATIONS
 Criminal Code provisions 319, 324, 326-27
 defence of movable property 324-25
 defence of real property 326-28
 homicide and 328-29
 mistakes 324
 need for reform  329
 prevention of crime 323

 DOUBLE  JEOPARDY  See ABUSE  OF  PROCESS

 DRUNKENNESS  See INTOXICATION

 DURESS  See also EXCUSES
 Criminal Code provision 335-36
 excluded offences 337, 342-48
 excusing defence at common law  336, 341-48
 excusing defence under Criminal Code 335-44
 mens rea and the excusing defence 348-51
 mistakes 301, 343, 347
 physical compulsion distinguished 335
 principals and secondary parties, different rules for 336, 343-44

 ENGLISH  LAW
 reception in Canada 2-3
 English offences abolished 8

 ENTRAPMENT  See also ABUS E O F PROCESS
 abuse of process and 408-09, 412-13
 common law  defence 23, 408-09
 concept of 407-08
 elements of 409-12
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 excuses and 408-09, 412-13

 EVIDENTIARY  BURDENS
 Charter and 87-88
 concept of 79-80
 defences and 81, 285, 290-91, 425-26
 mistakes and 223-26
 persuasive burden distinguished 80
 placement of 80-81
 presumptions and 81-82

 EXCUSES  See also DURESS , IMPOSSIBILITY , MISTAK E O F LAW,
 NECESSITY, PROVOCATION
 absence as element of offences 289
 actus reus and men s rea and 291-94
 burden of proof 290-91
 concept of 53-54, 66-69, 286-89, 296-98, 302-06
 de minimis non curat lex 171-75
 entrapment and 408-09, 412-13
 evidentiary burdens 290-91
 excusing defences, range of 286-89
 infanticide as partial excuse for murder 372
 justifications, overlap with 53-54, 66-69, 286-89, 295-98, 302-06
 mental disorder as an excusing defence 287, 294, 296, 387-88, 462-67
 mistake of law  and 227-28, 387-89
 mistakes and 299-302, 457-58
 moral voluntariness principle 53-54
 motive and 291
 partial excuses for murder 321-22, 371-72

 IGNORANCE  OF  LAW  See MISTAKE  OF  LAW

 IMPOSSIBILITY  See also EXCUSES , JUSTIFICATIONS
 inchoate liability and 546-51
 involuntariness and 368
 special defence of 367-71

 INCHOATE  LIABILITY  See also ATTEMPTS , CONSPIRACY,
 COUNSELLING
 abandonment 545-46
 combining inchoate liability 523-26
 concept of 519
 forms of 520-23
 impossibility 244-45, 541, 546-51
 intention required 183
 merger with substantive liability 523
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 secondary liability, analogies to 553

 INCITEMENT  See COUNSELLING

 INFANTICIDE  See EXCUSES

 INNOCENT  AGENCY  See CAUSATION

 INSANITY  See MENTAL  DISORDER

 INTENTION  See also KNOWLEDGE , MEN S REA , PURPOSE
 concept of 91, 179, 180-82, 187, 193-94
 conditional 201, 529, 571
 offences requiring proof of 182-87
 presumption of 106-108
 proof of 104-105
 specific and general 196-97, 468-73, 488-98
 ulterior mens rea an d 182-83

 INTERPRETATION  See CRIMINAL  CODE

 INTOXICATION  See also CAPACITY
 burden of proof 425, 479, 482-83, 484-85, 486-88
 classification of offences 468-73, 488-98
 culpable and non-culpable 484-86
 culpable intoxication, special rules on 468-69, 473-88, 498-501
 evidentiary burden 425
 incapacity as a requirement 486-489
 judicial opinion divided 473-82
 mens rea and 467-73
 mental disorder defence and 467
 mistakes and 485
 murder as a special case 490-92
 need for reform  498
 negligence and 485-86
 principle of contemporaneous fault, exception to 50, 478, 481-82, 500-
 01
 principle of material awareness, exception to 478, 481
 principle of proportionality 479, 481-82
 purpose and specific intent 196-97, 490, 493-95, 498
 recklessness and general intent 490, 492-93, 497
 special defence, role of 467-69, 486
 specific and general intent 196-97, 469-82, 483-84, 488-501
 ulterior mens rea an d specifi c inten t 196-97 , 490 , 495-98
 voluntariness and 467-69, 479-80

 INVOLUNTARY  CONDUCT  See VOLUNTARINESS
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 JUSTIFICATIONS See also CORRECTIO N O F CHILDREN , DEFENCE
 OF  PERSON, DEFENCE  OF  PROPERTY, IMPOSSIBILITY,
 NECESSITY
 absence as element of offences 289
 actus reus and men s rea and 291-94
 burden of proof 290-91
 concept of 53, 286, 302-06
 evidentiary burdens 290-91
 excuses, overlap with 53-54, 286-89, 296-98, 302-06
 justifying defences, range of 286-89
 mistakes and 299-302, 457-58
 motive and 291
 negligence and 291-92
 objective culpability and 66-69, 302
 recklessness and 200, 291-92

 KNOWLEDGE  See also INTENTION , MEN S REA , MISTAKES , WILFUL
 BLINDNESS
 concept of 193-94
 form  of intention 181-82
 offences requiring 185-86
 proof of 104-105

 MENS  REA  See also NEGLIGENCE , INTENTION , KNOWLEDGE,
 MISTAKES, OBJECTIVE  CULPABILITY, PURPOSE,
 RECKLESSNESS, SUBJECT1VE  CULPABILITY, WILFUL
 BLINDNESS, WILFULNESS
 basic and ulterior 109-112, 182-83, 495-97
 Charter and 101-104, 113-15
 complete and partial 109-15, 228
 concept of 71-72, 83-89, 90-94
 deficient mental capacity and 425-27
 federal offences outside Criminal Code 259-60
 intoxication and 467-69
 mental disorder and 437, 457
 mistake of law  and 226-41
 motive and 192-93
 objective conception 71, 90-94, 96-101, 180, 211-12, 218
 penal liability and 250-51, 256-58, 260-61
 presumption of 94-96, 251
 proof of subjective forms 104-08
 provincial offences, presumption against 257-58
 statutory exclusions 262
 statutory words importing 262-66
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 subjective conception 71, 91-94, 96-101, 112, 179-80, 197-98, 218
 “subjectivity” principle and 71, 91-94
 substitution of 242-45
 transference of 241-42

 MENTAL  DISORDER  See also CAPACITY
 Appreciating the nature and quality of conduct 456-62
 burden of proof 84-5, 439-41
 Charter and 428-29, 430, 433, 440-41, 460-61
 Criminal Code provisions 430
 disease of mind 441-456
 excusing defence 462-67
 fitness to stand trial 427-29
 intoxication and 467
 knowing that conduct is wrong 462-67
 mens rea and 433-37, 456-62
 mental disorder falling short of a s.16 defence 433-34
 mistakes about justification or excuse 457-58
 natural imbecility 441-42
 negligence and 457
 prosecutorial allegations of 437-39
 psychopathy 443, 458-59, 463
 special defence, role of 435-37
 voluntariness and 437, 457, 503

 MISTAKE  OF  LAW
 Criminal Code provision 47, 227, 387
 excuses and 226-28, 241, 387-403
 “fair warning” principle 47-49
 inaccessibility as an excuse 389-91
 mens rea and 226-41
 mental disorder and 387-88, 462
 mistakes of fact and law  distinguished 229-32
 obedience to de facto sovereig n 401-402
 officially induced error 397-403
 partial mens rea an d 227-28
 strict liability and 229, 280
 vagueness as an excuse 19, 21, 48-49, 391-97
 Charter defences 48-49, 389, 391-97

 MISTAKES  See also MISTAK E O F LAW
 “air of reality” test 223-26
 correction of children 334-35
 defence 299-302
 defence of person and 300-301, 309-10, 312, 317, 320-22
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 defence of property 324
 duress 301-302, 343, 347, 457-58
 excuses and 299-302, 457-58
 intoxication and 485
 justifications and 299-302, 457-58
 mens rea and 95, 97-98, 222-23
 mental disorder 457-58
 mistake of law, special rules on 226-41
 mistakes of fact and law  distinguished 229-32
 necessity and 353

 MOTIVE
 justifications and excuses and 291
 mens rea and 192-93

 NECESSITY  See also EXCUSES , JUSTIFICATIONS
 absolute liability and 278-79
 excuse, conceptualized as 351-52, 355-57
 excluded offences 362-67
 limitations 352-53, 357-67
 mistakes 353
 recognition of common law  defence 288, 353-57

 NEGLIGENCE  See also MEN S REA , OBJECTIV E CULPABILITY,
 STRICT  LIABILITY
 concept of 62, 91, 211-14
 criminal negligence and the Code 215-19
 “criminal negligence” principle 62-64, 118, 180, 214-15
 justification and 291-92
 liability for 61-64, 91-93, 116-18, 215-19
 mental disorder and 457
 penal policy and 100
 personalization 65-69, 219-22, 457
 strict liability, regulatory offences and 62, 116-18

 OBJECTIVE  CULPABILITY  See also CRIMINA L CULPABILITY,
 NEGLIGENCE
 “criminal negligence” principle 62-64, 118, 180, 214-15
 defined 59, 211-12
 extended secondary liability and 576-77
 justifications and excuses and 299-302
 liability for negligence 61-64, 91-93, 116-18, 215-19
 mens rea and 71, 90-94, 96-101
 mistakes and 222-23
 personalization 65-69, 219-22, 312-15, 378-87
 provocation and 372, 278-87
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 OFFENCES
 absolute liability 116-18
 Canadian statutory authority required 8
 capacity to commit 121-30
 constitutional powers to create 3-4, 10-17
 Criminal Code and other legislation 7-8
 definitional elements of 79, 88-94
 design of, Charter standards for 18-22
 mens rea offences, types of 88-94, 109-11
 proof of 79-88
 strict liability 116-18
 structure of 109-11
 summary conviction and indictable 9-10, 14, 257
 true crimes and regulatory offences 250-56

 OMISSIONS
 “active conduct” principle and 44-45
 acts distinguished 149-51
 aiding and abetting by 564-67
 attempts and 530
 breach of duty to act 146-49
 express liability for 140
 legal duties creating liability for 141-46
 special defences and 291-92

 ORGANIZATIONS
 capacity to commit offences 122-30
 Charter and 277-78

 PARTIES  See also SECONDAR Y LIABILITY
 principals and co-principals 138-39
 innocent agents 138-39

 PRESUMPTION  OF  INNOCENCE  See BURDEN  OF  PROOF

 PRESUMPTIONS  OF  LAW  See EVIDENTIARY  BURDENS
 PREVENTION  OF  ASSAULT  See DEFENCE  OF  PERSON

 PREVENTION  OF  CRIME  See DEFENCE  OF  PERSON, DEFENCE  OF
 PROPERTY

 PRINCIPLES
 “active conduct” principle 44-45, 139, 565
 “cognitive capacity” principle 51-52, 65
 common law  and constitutional 39-42
 “contemporaneity” principle 49-50, 169, 210, 478, 481-82, 500-01
 “criminal negligence” principle 62-64, 118, 180, 214-15
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 defined 26-28
 “equality” principles 64-69
 “fair warning” principle 47-49, 226, 388-89
 “fault” principle 45-46, 221-22, 113
 fundamental justice and the Charter 18-22, 118
 “harm” principle 42-44, 535
 “innocence” principle 69-71, 79
 interpretation and 26-28
 “mens rea” principle 71-72, 118
 “moral voluntariness” principle 53-54, 287, 340
 policies distinguished 227
 “proportionality” principle 54-56, 113, 221-22, 479, 481
 “predicate offence” principle 57-59, 111, 113
 role of 1-2, 26-28, 136-38
 “subjectivity” principle 59-62, 71, 91-94, 96-103, 115, 118, 179-80,
 197-98
 “symmetry” principle 56-59, 109, 113, 115, 242, 244
 “voluntariness” principle 50-51, 168, 479, 481-82

 PROCURING  See COUNSELLING

 PROVOCATION  See also EXCUSES
 Criminal Code provision 372
 murder, partial excuse for 371-87
 objective test 378-87

 PUBLIC  WELFARE  OFFENCES  See REGULATORY  OFFENCES

 PUNISHMENT  See also CRIMINA L CULPABILITY
 justice and 32-37, 251
 limiting principles 35-37
 mens rea and the level of 100-101, 250-51, 256-58
 proportionality and 54-56
 reductivism  and retributivism  31-37

 PURPOSE  See also INTENTION , MEN S REA
 accessoryship after the fact and 187, 190-91, 579
 aiding and 188-89, 568
 concept of 181-82, 187
 motive and 192-93
 offences requiring 187-91
 proof of 105
 special defences and 291
 specific intent and 196-97, 490, 493-95, 498

 REASONABLE  PERSON  See OBJECTIVE  CULPABILITY
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 RECKLESSNESS  See also MEN S REA
 concept of 91, 179, 197-203
 conditional intention distinguished 201, 529, 571
 definitions of risk 202-203
 degrees of risk 199-200
 general intent and 490, 492-93, 498
 indifference to risk 201
 justification and 200
 non-reflective consciousness 201
 proof of 105
 wilful blindness and 203-10

 REGULATORY  OFFENCES  See also ABSOLUT E LIABILITY , STRICT
 LIABILITY
 Charter and 249-50, 267-78
 federal offences outside Criminal Code 257-60
 judicial classification of offences 256-62
 mala in se and mal a prohibita 253
 prohibition and regulation 252-53, 258
 provincial offences, presumption against mens rea 257-58
 statutory words importing mens rea 262-66
 true crimes distinguished 250-56

 RESPONSIBILITY  See CRIMINAL  CULPABILITY

 SECONDARY  LIABILITY  See also ACCESSORYSHI P AFTE R THE
 FACT, AIDING  AND  ABETTING, COMMON  UNLAWFUL
 PURPOSE, COUNSELLING, PARTIES
 abandonment 579-81
 causation and 562-63
 charges and verdicts 559-60
 Charter and 576-77
 concept of 553-54
 exclusion by implication 540, 567-68
 forms of 554, 556-59
 inchoate liability, analogies to 553-54
 non-responsible principal 561
 relative independence of 560-63
 strict and absolute liability offences 560
 vicarious liability distinguished 554

 SELF-DEFENCE  See DEFENCE  OF  PERSON

 STRICT  LIABILITY  See also REGULATOR Y OFFENCES
 burden of proof 85, 86-87, 116-118
 Charter and 85, 86-87, 117-18, 249-50, 267-73
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 common law  and judicial responsibility 23-24
 concept of 23-24, 116-18, 250, 273-74
 defences to 278-80
 due diligence 266-73
 mistake of law  and 229-31, 280
 presumed for regulatory offences 250, 273-75

 SUBJECTIVE  CULPABILITY  See also CRIMINA L CULPABILITY
 defined 59
 justifications and excuses and 299-302
 mens rea and 71, 91-94, 96-101
 proof of subjective mental states 104-108
 “subjectivity” principle 59-62, 71, 91-94, 96-103, 115, 118, 179-80,
 197-98

 VAGUENESS  See MISTAKE  OF  LAW

 VICARIOUS  LIABILITY  554-56

 VOLUNTARINESS  See also AUTOMATISM
 absolute liability and 169, 250, 278
 actus reus and 89, 168-71
 automatism  defence 501-12
 concept of 50, 169-71
 deficient mental capacity and 171, 426-27
 liability for involuntary conduct 170-71, 426-27, 467-68, 470, 479, 483-
 84, 504-05
 principle of 50-51, 168, 479, 481-82

 WILFUL  BLINDNESS  See also KNOWLEDGE , MEN S REA
 concept of 194-96, 203-05
 knowledge and 195
 “contemporaneity” principle and 207-10
 recklessness and 195, 203-10

 WILFULNESS  95-96, 186-87 See also MEN S REA
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