Index

ADMISSIBILITY OF EVIDENCE

Summary judgment motion, 1:29,
1:43

AFFIDAVITS

Summary judgment motion, 1:26,
1:45, 1:52

AGREEMENTS

See index heading CONTRACTS AND
AGREEMENTS

ANTI-SLAPP STATUTE

Generally, 4:58-4:75

Activities subject to motion, 4:63-
4:67

Burden of proof, 4:69

Communication, suit must involve,
4:66

Damages and costs, 4:71, 4:75

Description, 4:61

Evidence on motion, 4:74

Government body, suit must involve,
4:67

“Materially related,” 4:65

Motion to dismiss, standard, 4:70

Overview of motion, 4:59

Policy underlying motions, 4:62

Primary authorities, 4:60

Public applicant or permittee, 4:64

Public petition and participation, 4:63

Standard for motion to dismiss, 4:70

Suggested motion text, 4:58

Supporting citations, 4:60-4:71

Timing, 4:68

APPEAL AND REVIEW
Failure to state cause of action, 2:5-
2:7,2:12
Judgment not withstanding verdict,
motion for, 3:43

Summary judgment orders, 1:48,
1:49

APPEAL AND REVIEW—Cont’d
Trial, motion for review at appellate
court, 3:32
Voluntary dismissal, 3:12

APPEARANCES

Dismissal motion based on personal
jurisdiction defense, 2:21

ARCHITECTS
Summary judgment in cases involv-
ing, 1:19
ATTORNEYS
Malpractice case, summary judg-
ment, 1:17
BURDEN OF PROOF
See index heading PRESUMPTIONS AND
BURDEN OF PROOF

CAPACITY TO SUE
Dismissal motion based on insuf-
ficient legal capacity to sue
generally, 2:22-2:25
for detailed treatment see index
heading DISMISSAL MOTIONS

CAUSE OF ACTION
Dismissal motion based on failure to
state. See index heading prs-
MISSAL MOTIONS

COMPLAINT
Dismissal motions. See index head-
ing DISMISSAL MOTIONS

CONSTRUCTION AND
INTERPRETATION

Summary judgment motion, evidence
on, 1:38
Voluntary dismissal, 3:4

CONTINUANCES
Summary judgment, 1:31

CONTRACTS AND AGREEMENTS
Summary judgment, 1:15

Index-1



COUNTERCLAIMS
Voluntary dismissal of defendant’s,
3:8
DANGEROUS CONDITION OF
PROPERTY

Summary judgment. See index head-
ing SUMMARY JUDGMENT

DEFAMATION
Summary judgment, 1:18

DEFECTS AND IRREGULARITIES

Dismissal motion based on failure to
state cause of action, 2:14

DEFENSES

Dismissal motions. See index head-
ing DISMISSAL MOTIONS

DELAYS

Dismissal motions. See index head-
ing DISMISSAL MOTIONS

DISCLOSURES

Dismissal motions. See index head-
ing DISMISSAL MOTIONS

DISCOVERY
Summary judgment, 1:9, 1:30, 1:40

DISCRETION OF COURT

Dismissal motions. See index head-
ing DISMISSAL MOTIONS

DISMISSAL MOTIONS
Generally, 2:1-2:39, 3:1-3:49, 4:1 et
seq.
Anti-SLAPP statute
generally, 4:58-4:75
activities not subject to motion,
4:73
activities subject to motion, 4:63-
4:67,4:72
burden of proof, 4:69
communication, suit must involve,
4:66
damages and costs, 4:71, 4:75
description, 4:61
evidence on motion, 4:74
government body, suit must
involve, 4:67
“materially related,” 4:65
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DISMISSAL MOTIONS—Cont’d
Anti-SLAPP statute—Cont’d

opposition citations, 4:72-4:75

overview of motion, 4:59

policy underlying motions, 4:62

primary authorities, 4:60

public applicant or permittee, 4:64

public petition and participation,
4:63

standard for motion to dismiss,
4:70

suggested motion text, 4:58

supporting citations, 4:60-4:71

timing, 4:68

Approval of parties, notice of motion

for order dismissing action with;
sample form, 3:45

Capacity to sue, insufficient legal

generally, 2:22-2:25
standing as lack of capacity, 2:24
waiver of defense, 2:25

Cause of action, failure to state. See

“Failure to state cause of
action” under this heading

Complaint with summons, failure to

issue
generally, 4:17-4:27
excuses for delay, 4:26
limitation of actions, 4:24-4:26
no prejudice by delay, 4:27
opposition defenses, 4:24-4:26
policy to try cases on merits, 4:27
prejudice to defendant, 4:21, 4:27
primary authority, 4:19-4:21
procedural considerations, 4:22,

4:23

sample pleadings, 4:76-4:78, 4:83
suggested motion text, 4:17
timing of motion, 4:23

Court order, notice of motion to

dismiss for plaintiff’s failure to
comply with; sample form, 3:46

Defenses

capacity to sue, insufficient legal.
See ““Capacity to sue, insuf-
ficient”” under this heading

complaint with summons, failure

to issue; opposition defenses,
4:24-4:26
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DISMISSAL MOTIONS—Cont’d
Defenses—Cont’d
failure to state cause of action. See
“Failure to state cause of
action” under this heading
personal jurisdiction. See
“Personal jurisdiction” under
this heading
same parties and cause of action in
different forum. See ““Same
parties and cause of action in
different forum” under this
heading
subject matter jurisdiction. See
“Subject matter jurisdiction”
under this heading
Delays
complaint with summons, failure
to issue. See ““Complaint with
summons, failure to issue”
under this heading
prosecution, delay in, 4:28-4:42,
4:81, 4:82
Disclosures
plaintiff’s failure to disclose. See
“Plaintiff’s failure to dis-
close” under this heading
refusal to comply with order or to
disclose. See “Refusal to
comply with order or to dis-
close” under this heading
Discretion of court
indispensable parties, failure to
join, 4:57
prosecution, delay in, 4:40
refusal to comply with order or to
disclose, 3:20
Evidence
forum non conveniens, 4:11
refusal to comply with order or to
disclose, 3:21
trial, motion for judgment at;
accepting evidence as true,
3:30
Failure to state cause of action
generally, 2:4-2:14
defects in complaint, 2:14
facts deemed admitted, 2:6
infrequent grant of motion, 2:11
notice, 2:33

DISMISSAL MOTIONS—Cont’d
Failure to state cause of action
—Cont’d
overview, 2:30
plaintiff’s burden to withstand
motion, 2:8, 2:9
repleading complaint as remedy,
leave to, 2:10
review of allegations in total, 2:13
same parties and cause of action in
different forum, 2:33, 2:34
standard of review, 2:5-2:7
standard of review on appeal, 2:12
treating motion as summary judg-
ment, 2:7
Forms
approval of parties, notice of
motion for order dismissing
action with, 3:45
court order, notice of motion to
dismiss for plaintiff’s failure
to comply with, 3:46
stipulation for discontinuance,
3:44
Forum non conveniens
generally, 4:2-4:16
for detailed treatment see index
heading FORUM NON CONVENIENS
Indispensable party, failure to join,
4:52-4:56
Jurisdictional defenses
personal jurisdiction. See
“Personal jurisdiction’ under
this heading
subject matter jurisdiction. See
“Subject matter jurisdiction”
under this heading
Notice of motion
forms
approval of parties, notice of
motion for order dismissing
action with, 3:45
court order, notice of motion to
dismiss for plaintift’s fail-
ure to comply with, 3:46
same parties and cause of action in
different forum. See “Same
parties and cause of action in
different forum” under this
heading
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DISMISSAL MOTIONS—Cont’d
Notice of motion to dismiss for fail-
ure to state a cause of action,
2:33
failure to state a claim, 2:34
Orders
failure to serve complaint, order to
dismiss action for, 4:83
prosecution, delay in; order to rein-
state action, 4:84
refusal to comply with order. See
“Refusal to comply with
order or to disclose” under
this heading
sample orders
failure to serve complaint, order
to dismiss action for, 4:83
prosecution, delay in; order to
reinstate action, 4:84
Parties
indispensable party, failure to join,
4:52-4:56
same parties and cause of action in
different forum. See ‘“Same
parties and cause of action in
different forum” under this
heading
Personal jurisdiction
generally, 2:18-2:21
appearance, 2:21
objections to, 2:20
waiver, 2:19
Plaintiff’s failure to disclose
generally, 4:43-4:50
measure of conduct, 4:50
procedural considerations, 4:49
sanction, dismissal, 4:47, 4:48,
4:50
suggested motion text, 4:43
Pleadings, sample. See “Sample
pleadings” under this heading
Prejudice
complaint with summons, failure
to issue, 4:21, 4:27
prosecution, delay in, 4:39
Prosecution, delay in, 4:28-4:42,
4:81, 4:82
Refusal to comply with order or to
disclose
generally, 3:16-3:26

Index-4

NEW YORK SUMMARY JUDGMENT

DISMISSAL MOTIONS—Cont’d
Refusal to comply with order or to
disclose—Cont’d
appellate court, review by, 3:23
complaint, dismissal of; generally,
3:19
deliberate or willful conduct, 3:18
discretion of court, 3:20
disposal of evidence, 3:21
failure to comply with court order,
3:17
judgment during trial, 3:24-3:26
sanction, purpose of, 3:22
suggested motion text; judgment
during trial, 3:24-3:26
voluntary dismissal, 3:13-3:15
willful conduct, 3:18
Reinstate action, plaintiff’s motion
to, 4:36, 4:81, 4:82, 4:84
Repleading complaint as remedy,
leave to, 2:10
responses
prosecution action, 4:41

Same parties and cause of action in
different forum
generally, 2:26-2:36
commencement in another action,
2:27
failure to state cause of action,
2:34
judicial discretion, 2:28
lack of jurisdiction over the
person, 2:37
lack of jurisdiction over the
person, authorities in support
of, 2:38
lack of jurisdiction over the subject
matter, 2:36
notice of motion to dismiss
failure to state cause of action,
2:33
subject matter jurisdiction, lack
of, 2:35
priority of other action, 2:28
similar pending cause of action,
2:29
subject matter jurisdiction, lack of,
2:35,2:39
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DISMISSAL MOTIONS—Cont’d
Sample pleadings
generally, 4:76-4:84
complaint, motion to dismiss for
failure to serve, 4:76-4:78,
4:83
forum non conveniens; plaintiff’s
opposition to motion to
dismiss action, 4:79, 4:80
orders
failure to serve complaint, order
to dismissal action for, 4:83
prosecution, delay in; order to
reinstate action, 4:84
prosecution, delay in, 4:81, 4:82,
4:84
reinstate action, plaintiff’s motion
to, 4:81, 4:82, 4:84
Stipulation for discontinuance;
sample form, 3:44
Subject matter jurisdiction
generally, 2:15-2:17
preservation of defense of, 2:17
procedure, 2:16
same parties and cause of action in
different forum, 2:35
Suggested text
generally, 2:1
complaint with summons, failure
to issue, 4:17
disclose, plaintiff’s failure to, 4:43
indispensable parties, failure to
join, 4:52
refusal to comply with order or to
disclose
judgment during trial, 3:24-3:26
voluntary dismissal, 3:13
Summons, failure to issue complaint
with. See “Complaint with sum-
mons, failure to issue’’ under
this heading
Time to raise defenses, 2:3
Timing of motion
complaint with summons, failure
to issue, 4:23
defenses, time to raise, 2:3
forum non conveniens, 4:10
Voluntary dismissal
generally, 3:1-3:15

DISMISSAL MOTIONS—Cont’d
Voluntary dismissal—Cont’d

appeal, review on, 3:12

application, 3:4

authority for dismissal motions for
refusal to comply with order
or to disclose, 3:15

construction, 3:4

counterclaim, defendant’s, 3:8

denial of discontinuance, 3:11

discontinuance without prejudice,
39

effect of discontinuance, 3:10

leave of court, 3:6

purpose of rule, 3:5

refusal to comply with order or to
disclose, dismissal for, 3:13-
3:15

suggested motion text; dismissal
for refusal to comply with
order or to disclose, 3:13

terms and conditions, 3:7

waiver, denial of, 3:11

Waivers

capacity to sue, insufficient legal,
2:25

forum non conveniens, 4:16

personal jurisdiction, 2:19

voluntary dismissal, denial of
waiver, 2:25

DOCUMENTARY EVIDENCE
sufficiency, 2:31
what constitutes, 2:32

EMPLOYMENT

Summary judgment in employment
cases, 1:13

ENGINEERS
Summary judgment in cases involv-
ing, 1:19
EVIDENCE
Anti-SLAPP statute, 4:74
Dismissal motions
anti-SLAPP statute, 4:74
forum non conveniens, 4:11

refusal to comply with order or to
disclose, 3:21

Index-5



EVIDENCE—Cont’d
Dismissal motions—Cont’d
trial, motion for judgment at;
accepting evidence as true,
3:30
Judgment not withstanding verdict,
motion for; interpreting evi-
dence, 3:40
Summary judgment. See index head-
ing SUMMARY JUDGMENT

FAILURE TO STATE CAUSE OF
ACTION
Dismissal motions
generally, 2:4-2:14
for detailed treatment see index
heading DISMISSAL MOTIONS

FORECLOSURE

Summary judgment in cases involv-
ing residenctial foreclosure,
1:20

FORMS

Dismissal motions. See index head-
ing DISMISSAL MOTIONS

Stipulation for discontinuance, 3:44

FORUM NON CONVENIENS

Generally, 4:2-4:16

Burden of proof, 4:11

Clauses, 4:12

Common law, 4:4-4:9

Description, 4:5

Discretionary motion, 4:6

Dismissal motions, generally, 4:2-
4:16

Factors weighed by court, 4:7, 4:8

Plaintiff’s opposition to motion to
dismiss action; sample plead-
ings, 4:79, 4:80

Presumptively convenient forum,
4:14

Procedural considerations, 4:10

Purpose, 4:5

Stay of action, 4:9, 4:15

Suitability of forum, 4:8, 4:13

Timing of motion, 4:10

Waiver, 4:16
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INCONVENIENT FORUM

See index heading FORUM NON CONVE-
NIENS

INDISPENSABLE PARTIES

Dismissal for failure to join, 4:52-
4:56

INFERENCES
Summary judgment motion, 1:42

INSURANCE
Summary judgment, 1:16

IRREGULARITIES

See index heading DEFECTS AND
IRREGULARITIES

JOINDER OF PARTIES

Dismissal based on failure to join
indispensable party, 4:52-4:56

JUDGMENT NOT
WITHSTANDING VERDICT
Generally, 3:37-3:43
Determination of motion, 3:39
Interpreting evidence, 3:40
New trial motion, 3:42
Renewal of motion, 3:37
Review, 3:43
Ruling on motion, 3:41
Timing of motion, 3:37
Trial, motion for judgment at, 3:33-
3:36

JUDGMENTS
Dismissal for refusal to comply with
order or to disclose; judgment
during trial, 3:24-3:26
Forms
post-trial, judgment, 3:49
trial, motion for judgment during,
3:47, 3:48
Judgment not withstanding verdict,
motion for
generally, 3:37-3:43
for detailed treatment see index
heading JUDGMENT
NOTWITHSTANDING VERDICT
Motion for judgment at trial. See
“Trial, motion for judgment at”
under this heading



INDEX

JUDGMENTS—Cont’d
Summary judgment
generally, 1:1-1:55
for detailed treatment see index
heading SUMMARY JUDGMENT
Trial, motion for judgment at
accepting evidence as true, 3:30
determination of motion, 3:29
dismissal for refusal to comply
with order or to disclose,
3:24-3:26
judgment notwithstanding the
verdict, motion for, 3:33-3:36
review by appellate court, 3:32
ruling on motion, 3:31
suggested motion text; motion for
judgment notwithstanding the
verdict, 3:33
Trial, motion for judgment during;
sample forms, 3:47, 3:48

JURISDICTION

Dismissal motions based on
jurisdictional defense. See index
heading DISMISSAL MOTIONS

LANDSCAPE ARCHITECTS
Summary judgment in cases involv-
ing, 1:19
LAND SURVEYORS

Summary judgment in cases involv-
ing, 1:19

LIMITATION OF ACTIONS
Dismissal based on failure to issue

complaint with summons, 4:24-
4:26

MALPRACTICE

Legal malpractice case, summary
judgment, 1:17

MOTIONS
Dismissal motions
generally, 2:1-2:39
for detailed treatment see index
heading DISMISSAL MOTIONS
Judgment at trial, motion for
generally, 3:27-3:36
for detailed treatment see index
heading JUDGMENTS

MOTIONS—Cont’d
Judgment not withstanding verdict,
motion for
generally, 3:37-3:43
for detailed treatment see index
heading JUDGMENT
NOTWITHSTANDING VERDICT
Summary judgment
generally, 1:1-1:55
for detailed treatment see index
heading SUMMARY JUDGMENT

NOTICE

Dismissal motions. See index head-
ing DISMISSAL MOTIONS
Summary judgment motion, 1:50

ORDERS

Dismissal motions. See index head-
ing DISMISSAL MOTIONS

PARTIES

Dismissal motions. See index head-
ing DISMISSAL MOTIONS

PERSONAL INJURIES

Summary judgment. See index head-
ing SUMMARY JUDGMENT

PERSONAL JURISDICTION
Dismissal motion based on
generally, 2:18-2:21
for detailed treatment see index
heading DISMISSAL MOTIONS

PLEADINGS
Dismissal motions. See index head-
ing DISMISSAL MOTIONS
Summary judgment. See index head-
ing SUMMARY JUDGMENT

PREJUDICE
Dismissal motions

complaint with summons, failure
to issue, 4:21, 4:27
prosecution, delay in, 4:39

PREMISES LIABILITY
Summary judgment, 1:14

PRESUMPTIONS AND BURDEN
OF PROOF

Forum non conveniens, 4:11
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PRESUMPTIONS AND BURDEN
OF PROOF—Cont’d
Summary judgment. See index head-
ing SUMMARY JUDGMENT

PROPERTY

Summary judgment in case involving
dangerous condition of property,
1:11

PROSECUTION OF CASE
Dismissal based on delay in, 4:28-
4:42,4:81, 4:82, 4:84
Rule Purpose, Primary Authority,
4:32

REAL PROPERTY

Summary judgment in case involving
dangerous condition of property,
1:11

RESIDENTIAL FORECLOSURE
Summary judgment in cases involv-
ing, 1:20
REVIEW
See index heading APPEAL AND REVIEW

SAMPLE DOCUMENTS AND
SUGGESTED TEXT

Dismissal motions. See index head-
ing DISMISSAL MOTIONS

Judgment notwithstanding the
verdict, motion for, 3:33

Summary judgment. See index head-
ing SUMMARY JUDGMENT

SANCTIONS

Dismissal motions. See index head-
ing DISMISSAL MOTIONS

STANDING

Dismissal motion based on insuf-
ficient legal capacity to sue,
2:24

STATUTE OF LIMITATIONS

See index heading LIMITATION OF
ACTIONS

STAY
Forum non conveniens, 4:9, 4:15
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STIPULATIONS
Discontinuance, for; sample form,
3:44

SUBJECT MATTER
JURISDICTION
Dismissal motion based on
generally, 2:15-2:17
for detailed treatment see index
heading DISMISSAL MOTIONS

SUGGESTED TEXT

See index heading SAMPLE DOCUMENTS
AND SUGGESTED TEXT

SUMMARY JUDGMENT
Generally, 1:1-1:55
Additional statement of material facts
at issue, plaintiff’s; sample brief,
1:55
Admissibility of evidence, 1:29, 1:43
Affidavits, 1:26, 1:45, 1:53
Appealable orders, 1:49
Architects, cases involving, 1:19
Burden of proof. See “Evidence”
under this heading
Competent evidence required, 1:44-
1:46
Conclusory assertions, 1:10
Conjecture or speculation; competent
evidence required, 1:46
Contract case, 1:15
Credibility, 1:8-1:10
Dangerous condition of property,
1:11
Debt collection in consumer credit
transactions, 1:21
Defamation cases, 1:18
Denial of motion, effect of, 1:47
Description, 1:4
Discovery, 1:9, 1:30, 1:40
Employment cases, 1:13
Engineers, cases involving, 1:19
Evidence
admissibility of, 1:29, 1:43
affidavits, 1:26, 1:45
burden of proof
generally, 1:34-1:36
defendant bringing motion,
where, 1:35
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SUMMARY JUDGMENT—Cont’d

Evidence—Cont’d
burden of proof—Cont’d

plaintiff bringing motion, where,

1:36

competent evidence required,

1:44-1:46
conjecture or speculation, 1:46
credibility of witnesses, 1:8-1:10
declarations, incompetent, 1:45
discovery, requiring further, 1:30
discovery responses, 1:40
exclusive knowledge of moving

party, proof within, 1:28-1:30

inferences, 1:42
liberal treatment of opponent’s
evidence, 1:38
motion, evidence on, 1:37-1:46
moving for summary judgment,
proof requirements, 1:25,
1:26
opposition to motion, 1:27
pleadings, 1:39
speculation or conjecture, 1:46
state of mind, 1:8-1:10
strict construction of movant’s
evidence, 1:38
supporting motion, 1:41-1:46
Foreclosure on residential property,
cases involving, 1:20
Inferences, 1:42
Insurance case, 1:16
Judgment, sample, 1:58
Landscape architects, cases involv-
ing, 1:19
Land surveyors, cases involving,
1:19
Lateness in moving for, 1:24
Legal malpractice case, 1:17
Liberal treatment of opponent’s evi-
dence, 1:38
Moving for summary judgment. See
“Procedural considerations”
under this heading
Notice of motion, 1:50
Opposition to motion, proof require-
ments in, 1:27
Opposition to motion, triable issues
as to, 1:7

SUMMARY JUDGMENT—Cont’d

Orders
denial of summary judgment, 1:57
entry of summary judgment, 1:56
Partial summary judgment, 1:32,
1:33
Personal injuries
generally, 1:12
dangerous condition of property,
1:11
premises liability, 1:14
Plaintiff’s opposition to motion;
sample document, 1:54, 1:55
Points and authorities in opposition
of motion, memorandum of;
sample document, 1:54
Points and authorities in support of
motion, memorandum of;
sample document, 1:51
Premises liability, 1:14
Procedural considerations
generally, 1:22-1:31
continuance, 1:31
evidence. See ‘““Evidence” under
this heading
lateness in moving for, 1:24
moving for summary judgment
generally, 1:23-1:27
affidavits, 1:26
lateness in, 1:24
proof requirements, 1:25, 1:26
proof requirements. See “Evi-
dence’ under this heading
Proof requirements. See ‘“Evidence”
under this heading
Property, damage to, 1:12
Purpose, 1:4
Residential foreclosure, cases involv-
ing, 1:20
Review of motion, 1:48, 1:49
Sample documents and suggested
text
generally, 1:50-1:58
additional statement of material
facts at issue, plaintiff’s, 1:55
affidavit in support of motion, 1:53
defendant’s motion for summary
judgment, 1:50-1:53
judgment, sample, 1:58
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SUMMARY JUDGMENT—Cont’d
Sample documents and suggested
text—Cont’d
notice of motion, 1:50
orders
denial of summary judgment,
1:57
entry of summary judgment,
1:56
plaintiff’s opposition to motion,
1:54, 1:55
points and authorities in opposition
of motion, memorandum of,
1:54
points and authorities in support of
motion, memorandum of,
1:51
undisputed facts in of motion,
statement of, 1:52
Speculation or conjecture; competent
evidence required, 1:46
Standard of review of motion, 1:48,
1:49
State of mind, 1:8-1:10
Strict construction of movant’s evi-
dence, 1:38
Suggested text. See “Sample docu-
ments and suggested text”” under
this heading
Triable issues, 1:6, 1:7
Undisputed facts in of motion, state-
ment of; sample document, 1:52
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SUMMONS

Dismissal motion for failure to issue
complaint with summons. See
index heading DISMISSAL MOTIONS

TIME

Dismissal motions. See index head-
ing DISMISSAL MOTIONS

Judgment not withstanding verdict;
timing of motion, 3:37

TRIAL
Judgment at trial, motion for
generally, 3:27-3:36

for detailed treatment see index
heading JUDGMENTS

Judgment not withstanding verdict,
motion for

generally, 3:37-3:43

for detailed treatment see index
heading JUDGMENT
NOTWITHSTANDING VERDICT

VOLUNTARY DISMISSAL
Generally, 3:1-3:15

For detailed treatment see index
heading DISMISSAL MOTIONS

WAIVERS

Dismissal motions. See index head-
ing DISMISSAL MOTIONS



