Index

ABANDONMENT
Speedy trial claim, abandonment of, 53:20

ACCESS TO PREMISES
Discovery, motions and orders to grant, 20:90

ACCIDENTS
Motor Vehicle Accidents, this index

ACCUSATORY INSTRUMENTS
Generally, 16:1 et seq.
Bill of particulars
deficient information, cannot cure, 16:24
information, prosecutor’s information and misdemeanor complaint, 16:23
Commencement of action in local criminal court, generally, 16:2
Discovery, 20:8
Driving While Ability Impaired, this index
Felony Complaints, this index
Informations, this index
Misdemeanor Complaints, this index
Prosecution for misdemeanor after grand jury fails to indict for felony, 16:47
Required contents of charge
DWI-related recklessness or criminal negligence charges, 16:35

information charging common law DWI charges DWAI by operation of law,
16:36

misdemeanor DWAI violations, 16:34
VTL 1192(2) violations, 16:33
VTL 1192(3) violations, 16:32
waiver of valid and sufficient instrument requirement, 16:28
Same offense in two types of instruments, 16:46
Sufficiency
generally, 10:10
court must scrutinize for facial sufficiency when defendant appears without
counsel, 16:30
defendant appears without counsel, scrutiny for facial sufficiency, 16:30
Informations, this index
latent vs. facially apparent defects, 16:29
no cure of deficient information by bill of particulars, 16:24
specific cases, 16:31
waiver of valid and sufficient instrument requirement, 16:28

Uniform traffic ticket used for charging parking, stopping, and standing viola-
tions, 16:7
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ADDITIONAL TEST
Chemical Test, this index

ADJOURNMENT
Contemplation of dismissal, speedy trial calculation, 53:65
Speedy Trial Rule, this index
Underage offenders, zero tolerance law, adjournment request, 15:41, 15:62

ADMISSIBILITY
Generally, 43:1 et seq.
Alco-sensor portable breath testing device, VTL Section 1192 violations, 11:89
Appeal, Crawford claim preserved to be raised on, 43:26
Arrest photographs, 43:30
Authentication
generally, 43:20
facsimile of signature of authenticating witness done with witness’ knowledge,
43:21
public documents, certified records, 43:15
signature of authenticating witness done with witness’ knowledge, 43:21
Best evidence rule
generally, 43:17
copies of public documents, 43:19
private documents, 43:18
Bolstering, 43:24
Breath test results, 43:31
Business records
filing of papers received from other entities insufficient, 43:4
hospital records of diagnosis and treatment, 43:10
information from source having obligation to report information, 43:6
information relevant to business, 43:9
offered to prove that statement was made, 43:7
physicians’ opinions of diagnosis and treatment, 43:10
record prepared by business required, 43:4
record prepared in ordinary course of business, 43:5
rule applicable to criminal prosecutions, 43:3
scope of rule, 43:2
timeliness, 43:8
Calibration records, 11:54
Certified records. Public documents, below
Chemical test obtained despite refusal, 11:51
Comment on defendant’s failure to advise police that someone else drove the
vehicle, 11:94
Copies
authentication, 43:20
best evidence rule, 43:17-43:19
Crawford v. Washington, 43:25-43:27
Defendant’s failure to advise police that someone else drove the vehicle,
People’s comment on, 11:94
Defendant’s reputation for sobriety, 11:91
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ADMISSIBILITY—Cont’d
Extrapolation evidence, blood alcohol, 39:2
Grand jury, 43:16
Medical records, 43:29
Other proceedings, applicability of Crawford to, 43:27
Past recollection recorded, 43:22
Preliminary hearing, 43:16
Prior driving record to prove vehicle operation, 2:14
Public documents
generally, 43:11
autopsy, 43:12
best evidence rule, 43:19
cause of death, 43:12
certified records
generally, 43:13
authentication required, 43:15, 43:20
grand jury proceedings, 43:16
preliminary hearings, 43:16
subpoena required, 43:14
death certificate, 43:12
Refusal to submit to test
chemical test obtained despite, 11:51
Refusal, this index
Screening Tests, this index
Simulator solution certificate originally created in electronic form, CPLR
§ 4539(b), 43:28
Sobriety defendant’s reputation for, 11:91
Statement of unavailable witness claiming to be operator, 2:15
Timeliness of record, 43:8
Treatise, cross-examination of expert witness with, 43:23

ADMISSIONS
Confessions, this index
Miranda Warnings, this index
Operation of vehicle admissions, corroboration, 11:37
Self Incrimination, this index

AGGRAVATED CRIMINALLY NEGLIGENT HOMICIDE
Generally, 12:16

AGGRAVATED DWI
Generally, 11:12
Class D felony, 46:16
Class E felony, 46:15
Penalties
class D felony, 46:16
class E felony, 46:15
first offense, 46:8
second offense, 46:9

Index-3



HanprLing THE DWI Case N NEw YORrRk

AGGRAVATED DWI—Cont’d
VTL Section 1192 Violations, this index

AGGRAVATED FAILURE TO ANSWER APPEARANCE TICKET
Tickets, this index

AGGRAVATED UNLICENSED OPERATION
Generally, 13:1 et seq.
Accusatory instrument
evidence before Grand Jury insufficient, 13:49
insufficient, 13:48
proof at trial insufficient, 13:50
sufficient, 13:46
Address change, effect of failure to notify DMV of, 13:5
Affidavit of regularity/proof of mailing, App. 8
Amendment of indictment during trial to change theory of prosecution, 13:52
Attempts, not legally cognizable offense, 13:14
Attorney suspended from practice of law, 13:20
Commercial vehicles, gross vehicle weight greater than 18,000 pounds, 14:35
Conditional license, violation of, 13:38
Consecutive sentences, 13:36
Consideration of pending charge in sentencing defendant for DWI, 13:19
Continuing crime, 13:13
Crawford v. Washington, applicability, 13:4
Defense, 13:42-13:46
DMV driving abstract, reading, 13:8
Double jeopardy
bifurcating from DWI charge, 23:64
DWAI and AUO convictions, 13:33
Felony, applicable statutes, 13:26, 13:27
Fines as sentence, 13:16, 13:24, 13:35
First degree, 13:25, 13:34
Forfeiture of Motor Vehicle, this index
Fruit of the poisonous tree, suppressability of DMV records as, 13:41
Impaired Driver Program
completion and termination of sentence, 13:18
sentence not terminated by participation, 50:23
Impoundment of vehicle, 13:55
Incriminating admission regarding knowledge, inclusion in § 710.30 notice, 13:6
Inventory search of vehicle, 13:55
Jail as sentence, 13:24, 13:35
Knew or had reason to know, proof that defendant
second degree, 13:22
third degree, 13:3
Lawn tractors, 13:39
Lesser included offenses, 13:28
Overdue taxes, sentence when suspension for, 13:17
Passenger drove rather than defendant, attempt to prove, 13:9
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AGGRAVATED UNLICENSED OPERATION—Cont’d
Plea bargain limitations, 13:44
Plea vacated where plea allocution deficient, 13:53
Probation as sentence, 13:24, 13:35, 13:45
Repugnant verdict, 13:51
Roadways upon which statute apply, 13:12
Sandoval, 13:54
Second degree, 13:21
Second felony offender, 13:37
Sentence
consecutive sentences, 13:36
fine and jail or probation, inclusion, 13:24
probation, 13:45
second degree, 13:23, 13:24
second felony offender, 13:37
third degree, 13:15, 13:16, 13:17
Simplified traffic information charging in NYC, sufficiency, 13:47
Support arrears, sentence when suspension for, 13:17
Suspension or revocation of license does not automatically terminate, 13:7
Third degree, 13:2
Underlying felony for assault charge, cannot serve, 13:30
Uniform traffic information and supporting deposition, DMV printout not
required
abstract of driving record, App. 10
Unlawfully operated vehicles, seizure and redemption, 13:56
Unlicensed operation, lesser included offense, 13:10
Vehicle stops, suspicion, 13:40
Verdict, repugnant, 13:51
VTL Section 511(3)
not an ex post facto law, 13:32
not unconstitutionally vague, 13:31
VTL Section 1192 conviction not an element, 13:29

AGGRAVATED VEHICULAR ASSAULT
Assault, this index

AGGRAVATED VEHICULAR HOMICIDE
Generally, 12:11

ALCOHOL BREATH TEST
Breath Alcohol Test, this index

ALCOHOL TREATMENT
Mandatory Alcohol/Substance Abuse Treatment, this index

ALCO-SENSOR PORTABLE BREATH TESTING DEVICE
Generally, 24:18
Admissibility, VTL Section 1192 violations, 11:89
Motion to suppress test results, 24:19
Pre-trial motions, suppressing, 24:19
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ALCO-SENSOR PORTABLE BREATH TESTING DEVICE—Cont’d
Probation, lawfulness of requirement that defendant submits, 7:15

ALCO-SENSOR TESTING
Probation, condition of, 7:15

ALCOTEST PHOTO
Generally, App. 18

ALEJANDRO
Applicability to simplified informations and misdemeanor complaints, 16:10

ALFORD PLEA
Prior convictions, 22:47

ALL TERRAIN VEHICLES
Definition of motor vehicle, 12:32

ALPHABET TEST
Generally, 6:13
Field Sobriety Tests, this index

AMENDMENTS
Informations and prosecutor’s information, 16:21
Simplified informations and misdemeanor complaints, 16:22
2012 Proposed Amendments to New York DMV Regulations, App. 69

AMPOULES
Breath alcohol test, 33:1

ANNUAL REPORT
Impact of CPL Article 245, 20:104

ANONYMOUS TIP STOPS
Generally, 1:17

ANTICOAGULANTS IN BLOOD SAMPLE
Blood Alcohol Test, this index

APPEALS
Enhancement of sentence by trial court based on conduct between plea and
sentencing, limitation of, 46:46
Impaired Driver Program, referral for additional treatment, 50:10
Informations
for facial insufficiency, People’s right to appeal, 16:37
lacking supporting deposition, denial of motion to dismiss nonreviewable in
collateral proceeding, 17:25
Plea bargaining, conditioning plea on waiver of right to appeal
generally, 19:10
illegal sentences, 19:16
Self incrimination
notice, suppression order not appealable, 26:42
surrender of illegally possessed handgun in compliance with Court Order as
privileged under 5th Amendment, 25:19
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APPEALS—Cont’d

Sentencing , this index

Service of order commencing time period, 46:49

Speedy trial claims, 53:21, 53:99

Suppression order, appealability of, 24:26

Waiver of right to appeal, conditioning plea bargain on
generally, 19:10
illegal sentences, 19:16

APPEARANCE
Speedy Trial Rule, this index
Tickets, this index
Zero tolerance law hearing. Underage Offenders , this index

ARGUMENT
Breath alcohol testing, device vs instrument characterization, 29:3
Defendant’s failure to advise police that someone else drove the vehicle,
People’s comment on, 11:94
Defense argument based on low BAC, 11:34
Fabrication of testimony charges by prosecution, 25:21

ARRAIGNMENT
Drivers’ Licenses, this index
Refusal, this index
Request for supporting deposition, prior to arraignment, 17:6
Self incrimination, statements made following arraignment exempt, 26:14
Speedy Trial Rule, this index
Supporting depositions request, arraignment not prerequisite, 17:6

ARREST
Accidents. Motor Vehicle Accidents, this index
Anonymous tips, 1:17
Authority of out-of-state officers to make arrests in New York, 1:24
Automated license plate scanning device, 1:49
BMP model rules and regulations, App. 52
Canine sniff of automobile, 1:48
Chemical test, valid arrest prerequisite to lawful request to submit to, 1:33
Custodial interrogation
generally, 6:17
testimonial or communicative, nature of responses, 6:18
Driver’s license, failure to produce, 1:28
Exigent circumstances. Warrantless Arrest, this index
Failure to arrest drunk driver, 34:7
Fellow officer rule, 1:35
Home, arrest from. Warrantless Arrest, this index
Hot pursuit, 4:4
Implied consent law, unconscious defendant, 11:67
Improper stops, 1:15
Jurisdiction, 1:23, 1:24
License plate scanning device, 1:49
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ARREST—Cont’d
Mere traffic infraction, 1:12
Miranda Warnings, this index
Mistaken, 1:21
Out of state arrests, 1:23
Police responsibility for safety of arrestee, 11:98
Probable cause
generally, 1:32
time of arrest, at, 1:36
Reasonable cause
generally, 1:32
VTL Section 1192 violations, 11:19
Registration, failure to produce, 1:28
Requirement that Miranda warnings be read at time, 27:37
Safety of arrestee, police responsibility for, 11:98
Search and seizure
canine sniff of automobile, 1:48
defendant’s person incident to arrest, search of, 1:45
incident to arrest, generally, 1:44-1:46
Warrantless Arrest, this index
Testimony, conflict between trial and suppression of evidence hearing, reopening
hearing, 1:41
Unconscious defendant, implied consent law, 11:67
Unobserved DWALI, 1:13
Valid arrest prerequisite to lawful request to submit to chemical test, 1:33
Videotapes, admissibility of evidence, booking video, 25:20
VTL Section 1192 violations, reasonable cause, 11:19
Warrantless Arrest, this index
Weapons possession by occupants of lawfully stopped vehicle, 1:9

ARTICLE 78 PROCEEDING
Speedy trial claims, 53:30

ASSAULT
Aggravated vehicular assault, generally, 12:7
Challenges to new vehicular assault/vehicular manslaughter laws, 12:13
Serious physical injury, vehicular assault, 12:4
Vehicular assault
generally, 12:3-12:8
aggravated vehicular assault, above
challenges to new vehicular assault/vehicular manslaughter laws, 12:13
commercial vehicles, 14:36
first degree, generally, 12:6, 12:18
second degree, 12:5
serious physical injury, 12:4
victim’s contributory negligence not a defense, 12:30

ASSISTANT DISTRICT ATTORNEYS
Prosecutors, this index
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ATTEMPTS
VTL Section 1192 violations, 11:8

ATTORNEY-CLIENT PRIVILEGE
Defense attorney’s statement, 25:10
Third party’s presence waiving privilege, 25:17

ATTORNEY DISCIPLINE
Misrepresentations, suspension from practice due to, 19:24

ATTORNEYS
Disbarment due to felony DWI conviction
felony DWI, effect on law license, 9:49
reinstating attorney, 51:15
District attorneys. Prosecutors, this index
DWI felony convictions
disbarment, 51:15
law licenses suspension, 11:102
Ineffective assistance of counsel
new DMV regulations, lack of understanding, 55:26
pleading client guilty to top charge as, 46:57
Law licenses suspension due to felony DWI conviction, 11:102
Misrepresenting client’s prior DWT history, suspension from practice, 19:24
Prosecutors. Prosecutors, this index
Right to Counsel, this index
Service made on attorney
self incrimination statements notice, 26:10
supporting depositions, 17:12
Speedy Trial Rule, this index
Suspension due to aggravated unlicensed operation conviction, 13:20

AUDIOTAPE DESTRUCTION
Sanction requirement, Rosario material, 28:18

AUO
Aggravated Unlicensed Operation, this index

AUTHENTICATION
Admissibility, this index

BAC
Blood alcohol content. Breath Alcohol Test, this index

BAIL
Amount, 53:33

Releasing defendant on bail if People not ready for trial. Speedy Trial Rule, this
index

BENCH TRIAL
Double Jeopardy, this index
Verdicts, reconsideration after the fact, 11:97
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BEST EVIDENCE RULE
Admissibility, this index

BILL OF PARTICULARS
Check box Supporting Deposition/DWI Bill of Particulars, sufficiency of, 11:92
Information
no cure for deficient information, 16:24
prosecutor’s information and misdemeanor complaint, 16:23
No cure for deficient information, 16:24
Not a discovery device, 16:25
VTL Section 1192 violations, check box supporting deposition/DWI bill of
particulars, sufficiency of, 11:92

BLOOD ALCOHOL CONTENT (BAC)
Breath Alcohol Test, this index

BLOOD ALCOHOL TEST
Generally, 38:1 et seq.
Additional chemical tests, right to, 38:8
Additional test. Chemical Test, this index

Admissibility of compulsory blood test obtained pursuant to search warrant,
37:32

Alcohol swab, 38:32
Anticoagulant, failure to use, 38:35
Arrest required, BMP proposed procedures, App. 52
Blood sample
chain of custody, 11:60
Gas Chromatography, this index
preservation of sample, 34:3
Blood withdrawn outside New York, 38:47
Calibrated pipette, 38:36
Chain of custody, 38:31
Chain of custody of blood sample, 11:60
Challenging
motion to suppress, 24:17
test kit. Blood test kit, above
Civil cases, 38:44
Compulsory blood tests, 38:17
Compulsory chemical test, generally. Chemical Test, this index
Crawford v. Washington, 38:20
Demanding blood test instead of breath test, 38:7
DOH rules, 38:9 et seq.
Dried blood, 38:39
Expert sitness issues, 38:40
Expired test kit, 38:33
Extrapolation, blood alcohol content. Breath Alcohol Test, this index
Fifth Amendment, 38:19
Foundation, 38:29
Fourth Amendment, 38:18
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BLOOD ALCOHOL TEST—Cont’d

Gas chromatography, generally, 38:2
Gas Chromatography, this index
Grand jury, inadmissible blood test evidence, 38:37
Guilty plea before test results available, 38:45
Headspace gas chromatography. Gas Chromatography, this index
Health department

rules and regulations for chemical tests, App. 3
Hospital personnel, test administered by, 38:26
Hospital records, search warrant for, 38:28
Hospital records, subpoena for, 38:27
Immunity of person who withdraws blood, 38:5
Impeachment through suppressed blood test, 38:24
Implied consent law, 38:16
Independent test. Chemical Test, this index
Indictment, 38:46
Motion to suppress, 24:17
Motion to supress, 38:21
Nurse-patient privilege, 38:43
Opinion by chemist/toxicologist, 38:30
Physician-patient privilege, 38:42
Police rules and regulations, failure to follow, 38:12
Preservation of samples required, 38:6
Proper administration, establishment of, 38:23
Refrigeration, 38:34
Refusal, this index
Serum vs. whole blood, 38:38
Test refusal. Refusal, this index
Two-hour rule, 38:41
Two hour rule, generally. Breath Alcohol Test, this index
Unconscious defendant, 38:13. 38:14

generally, 37:30
Use of noncompliant test results, 38:25
Valid consent, people must establish, 38:22
Who can be requested to submit to test, 38:3
Who can withdraw blood for test, 38:4

BLOOD SAMPLE
Blood Alcohol Test, this index

BOATS
Operation, generally, 2:13

BOOKING VIDEO
Admissibility of evidence, 25:20

BRADY MATERIAL
Discovery, this index
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BREATH ALCOHOL TEST
Generally, 29:1 et seq., 42:1 et seq.
Accurate test device, proof of, 42:12
Additional test. Chemical Test, this index
Administration, 11:55
Admissibility of calibration records, 11:54
Admissibility results and operational checklist, 43:31
Alcohol and Drug Rehabilitation Program, App. 56
Alco-Sensor Portable Breath Testing Device, this index
Alcotest 7110 MKIII-C, 29:7
Ambient air failure effect, 42:13
Arresting officer can be breath test operator, 42:19
BAC DataMaster, 29:6
Blood alcohol content (BAC)
DataMaster, 29:6, App. 25
defense argument based on low BAC, 11:34
extrapolation
generally, 39:1 et seq.
admissibility of evidence, 39:2
alcohol elimination, 39:10
effect of stomach content, 39:3
gastric juices, 39:6
gender, 39:7
hyperthermia, 39:9
steepling effect, 39:8
strength of beverage, 39:4
trauma and shock, 39:5
intoxication correlation, 11:13
precisely .08%, conviction with, 11:26
preservation of sample of defendant’s blood, 34:3
readings and intoxication, 11:25
Blood-breath conversion
generally, 32:1 et seq.
accuracy of conversion as weight rather than admissibility, 32:3
inherent flaw in conversion ration, 32:2
Breathalyzer
generally, 29:4
accurate test device, proof of, 42:12
admissibility. Exhibits, below in this group
ambient air failure, expert witness testimony as to effect of, 42:13
ampoules, preservation, 33:1
arresting officer can be breath test operator, 42:19
blood-breath presumption, above
breath analysis, techniques or methods, App. 3
calibration
admissibility of records, 42:8
certificate of calibration, 42:6

Index-12



INDEX

BREATH ALCOHOL TEST—Cont’d
Breathalyzer—Cont’d
calibration—Cont’d
proof of, 42:6
timeliness, 42:7
chemicals used in conducting test of proper kind and mixed in proper propor-
tions, proof of, 42:9
deficient sample, admissibility of result based on, 42:18
department of Health permit, App. 50
discovery
preservation of ampoules, generally, 33:1
preservation of breath sample
generally, 34:1-34:6
material evidence, 34:2
not required, 34:4
electromagnetic interference. Radio frequency interference, below
exhibits
operational checklist, 42:16
simulator solution certificate of analysis, 42:10, App. 27
weekly simulator test record, 42:17, App. 28
false teeth. Dentures, this index
health department rules and regulations, App. 3
modern devices compared, 29:4
operational checklist, 42:16, App. 33
police department rules and regulations, compliance with, 42:14
preservation of breath sample, 34:1-34:6
pre-test observation period, proof of proper, 42:15
proper administration of test, proof of, 42:11
radio frequency interference
generally, 35:1
judicial response, 35:2
scientifically reliable and accurate test device, proof of, 42:12
simulator
photo of simulator, App. 26
simulator solution certificate of analysis, 42:10, App. 27
weekly simulator test record, 42:17, App. 28
Breath sample, preservation, 34:1-34:6
BTO as expert witness, 29:12
Bureau of Municipal Police Model rules and regulations for breath test, App. 52
Calibration
admissibility of calibration records, 11:54
breathalyzer, above
VTL Section 1192 violations, 11:53, 11:54
Certification
breathalyzer ampoules, Simulator solution, App. 27
breathalyzer calibration, 42:6-42:8
dataMaster, App. 25
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BREATH ALCOHOL TEST—Cont’d
Chemicals used in conducting test of proper kind and mixed in proper propor-
tions, proof of, 42:9
Civil cases, applicability, 31:15
Compulsory chemical test. Chemical Test, this index
Crawford v. Washington on admissibility of documents used to establish founda-
tion, 42:5
Deficient sample, admissibility of result based on, 42:18
Defined, 42:2
Dentures, this index
Device, breath test machine as, 29:3
Discovery
preservation of breathalyzer ampoules, 33:1
preservation of breath sample, 34:1-34:6
Driving while ability impaired by drugs, breath alcohol test irrelevant, 10:43
Electromagnetic interference. Radio frequency interference, below
Evidence
blood alcohol content extrapolation, admissibility, 39:2
material evidence, breath sample, 34:2
suppression of evidence, below
Expert testimony
ambient air failure effect, 42:13
BTO as expert witness, 29:12
foundation requirements, 11:56
Extrapolation. Blood alcohol content, above
Failure to arrest drunk driver, 34:7
False teeth, effect. Dentures, this index
Foundation
generally, 11:52 et seq., 42:1 et seq.
admissibility of documents used to establish, 42:4, 42:5
expert testimony, 11:56
Gas Chromatography, this index
Headspace gas chromatography. Gas Chromatography, this index
Health department, rules and regulations for chemical tests, App. 3
Ignition Interlock Device Program, this index
Impairment correlation, 29:2
Infrared breath test devices, 29:5 et seq.
Instrument, breath test machine as, 29:3
Intoxication, BAC correlation, 11:13
Intoxilyzer
diagram, App. 37
electromagnetic interference. Radio frequency interference, below
functional diagram, App. 36
radio frequency interference
generally, 35:1
judicial response, 35:2
Intoxilyzer 4011AS, 29:9
Intoxilyzer 5000, 29:8
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BREATH ALCOHOL TEST—Cont’d
Intoximeter
functional diagram of Intoximeter 3000, App. 37
radio frequency interference
generally, 35:1
judicial response, 35:2
Intoximeter 3000, 29:10
Material evidence, breath sample, 34:2
Modern infrared breath test devices, 29:5 et seq.
Motion to suppress test, 24:13, 24:15 et seq., 24:19
Non-English speaking suspects, failure to test, 34:5
Operational checklist, 42:16
Operator of breath test
inability to identify defendant as person tested, 42:21
necessity as witness, 42:20
Photograph tests, failure to, 34:6
Police department rules and regulations, compliance with, 42:14
Preservation of breathalyzer ampoules, 33:1
Preservation of breath sample, discovery
generally, 11:59, 34:1
material evidence, 34:2
not required, 34:4
photograph tests, failure to, 34:6
Pre-test observation period, proof of proper, 42:15
Proper administration of test, proof of, 42:11
Radio frequency interference
generally, 35:1
judicial response, 35:2
Refusal, this index
Rules and regulations
BMP Model Police rules and regulations, App. 52
new York State Police breath test rules, App. 51
Samples, preservation, 11:59
Scientifically reliable and accurate test device, proof of, 42:12
Screening Tests, this index
Simulator
generally, 29:11
photo of simulator, App. 26
simulator solution certificate of analysis, 42:10, App. 27
weekly simulator test record, 42:17, App. 28
Supporting deposition in DWI charge where test result less than .08 percent,

Suppression of evidence
motion to suppress test, 24:13, 24:15 et seq., 24:19
VTL Section 1192 violations, 11:51

Test refusal. Refusal, this index

Two-hour rule
generally, 31:2 et seq.
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BREATH ALCOHOL TEST—Cont’d
Two-hour rule—Cont’d
chemical test refusal, applicability, 31:11
compulsory chemical tests, 31:10
evidentiary rule, 31:4
exactly two hours after arrest, administration, 31:5
later event, two-hour rule begins at either time of arrest or positive breath
screening test, 31:6
Odum and Atkins, applying, 31:8
origin of rule, 31:3
People v Atkins, 31:7
unconscious defendant, 31:13
VTL Section 1192 violations, suppression of test results, 11:51
Witness requirements, 11:55

BREATHALYZER
Breath Alcohol Test, this index

BURDEN OF PROOF
Prior convictions, 22:6
Speedy trial issues, 53:95
Underage offenders, zero tolerance law, 15:46

BUSES
School Buses, this index

BUSINESS RECORDS
Admissibility, this index

CALIBRATION
Admissibility of calibration records generally, 11:54
Breath Alcohol Test, this index
VTL Section 1192 violations, 11:53, 11:54

CANINE
Arrest, canine sniff of automobile, 1:48

CERTIFICATE OF RELIEF FROM DISABILITIES
Generally, 51:2
Adpvising offender about eligibility, 51:4
Applicability of certificate
commercial drivers, 51:16
forfeitures, 51:24
jury service, 51:20
long guns, 51:19
pistol permit, 51:18
taxicab drivers, 51:17
Applicable disabilities, 51:7
Application and, App. 13
Attorney disbarred due to felony conviction, reinstating, 51:15
Commercial drivers, 51:16
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CERTIFICATE OF RELIEF FROM DISABILITIES—Cont’d
Confidentiality of Probation Department investigation’s report, 51:26
Effect of certificate

generally, 51:6
attorney disbarred due to felony conviction, reinstating, 51:15
disabilities to which certificate applicable, 51:7
employment application, disclosing prior criminal conviction on, 51:14
expungement, eradication, or pardon of underlying conviction, 51:9
immigration consequences of conviction, 51:11
impeachment aspect of prior conviction, 51:13
licensing, removing automatic bars to, 51:8
mandatory driver’s license revocation, overriding, 51:12
public office, holding or retaining, 51:10
Eligibility for certificate
advising offender about eligibility, 51:4
who is eligible, 51:3
youthful offender adjudication inapplicability, 51:5
Employment application, disclosing prior criminal conviction on, 51:14
Enlargement of certificate, 51:30
Expungement or eradication of underlying conviction, 51:9
Federal conviction, 51:22
Filing with NYSIIS, 51:32
Forfeitures, 51:24
Immigration consequences of conviction, 51:11
Impeachment aspect of prior conviction, 51:13
Investigation of applicant by Probation Department
confidentiality of report, 51:26
court request for, 51:25
Issuance of certificate by court
criteria, generally, 51:21
enlargement of certificate, 51:30
federal conviction, 51:22
investigation of applicant by Probation Department, 51:25, 51:26
out-of-state conviction, 51:22
revocation of certificate, 51:28, 51:29
temporary certificate, 51:27, 51:28
time for, 51:23, 51:24
Issuance of certificate by Parole Board
generally, 51:31
filing with NYSIIS, 51:32
Jury service, 51:20
Licensing
overriding mandatory driver’s license revocation, 51:12
removing automatic bars to, 51:8
Long guns, 51:19
Misdemeanor, use or attempted use of revoked certificate as, 51:29
Out-of-state conviction, 51:22
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CERTIFICATE OF RELIEF FROM DISABILITIES—Cont’d
Pardon of underlying conviction, 51:9
Parole Board’s issuance. Issuance of certificate by Parole Board, above
Pistol permit, 51:18
Probation Department’s investigation of applicant. Investigation, above
Public office, holding or retaining, 51:10
Reinstating attorney disbarred due to felony conviction, 51:15
Report of Probation Department, confidentiality of, 51:26
Revocation of certificate
generally, 51:28
misdemeanor, use or attempted use of revoked certificate as, 51:29
Taxicab drivers, 51:17
Temporary certificate
generally, 51:27
revocation of, 51:28
Who is eligible, 51:3
Youthful offender adjudication inapplicability, 51:5

CERTIFICATION AND CERTIFICATES
Admissibility of public documents. Admissibility, this index
Breath Alcohol Test, this index
Commercial Drivers, this index
Disabilities relief. Certificate of Relief from Disabilities, this index
DMV DALL Form, 17:21
Relief from disabilities. Certificate of Relief from Disabilities, this index
Relief of commercial drivers. Commercial Drivers, this index
Supporting Depositions, this index

CHAIN OF CUSTODY, BLOOD ALCOHOL TEST
VTL Section 1192 violations, 11:60

CHARACTER
Sobriety, admissibility of evidence of reputation for, 11:91

CHARGE TO JURY
Jury Instructions, this index

CHECKPOINTS
Motor Vehicle Stops , this index

CHECK SHEETS

VTL Section 1192 violations, check box supporting deposition/DWI bill of
particulars, sufficiency of, 11:92

CHEMICAL TEST
Generally, 37:1 et seq.
Additional chemical test
generally, 30:1-30:4
availability of additional test, 30:4
right to additional test, 30:1
scope of rule, 30:2
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CHEMICAL TEST—Cont’d
Additional chemical test—Cont’d
two-hour rule, applicability, 30:3
Additional testing rights, VTL Section 1192 violations, 11:66
Admissibility of chemical test result obtained pursuant to CPL Section 690.10
search warrant, 11:90
Alco-Sensor Portable Breath Testing Device, this index
Blood Alcohol Test, this index
Breath alcohol tests distinguished
generally, 29:1
Breath Alcohol Test, this index
Bureau of Municipal Police Model rules and regulations for chemical tests, App.
52
Civil actions, VTL 1195 applicability to, 37:10
Compulsory chemical test
generally, 40:1 et seq.
accusatory instrument, court’s authority after filing of, 40:28
administration of test, generally, 40:17 et seq.
admissibility, generally, 40:23 et seq.
application must be sworn, 40:11
appropriate criminal charge, refusal to submit to chemical test is not, 41:22
chemical test, defined, 41:15
constitutionality, 11:79, 40:3
constitutional right to refuse to submit to, 41:19
DMV refusal sanctions not applicable if chemical test result is obtained, 41:13
failure to advise police that someone else originally arrested, 40:16
hearsay use in application, 40:10
legislative policy, 41:21
metabolization as exigency, 40:4
motion to suppress
generally, 24:14, 24:18
names of witnesses, failure to identify, 40:15
order must be in writing, 40:12
order not required to be shown prior to blood draw, 40:14
origin of statute, 40:2
per se exigency permitting warrantless, 39:20
physician-patient privilege, 40:27
preemption of field of chemical testing, VTL § 1194, 41:14
procedure to obtain, 40:7
reasonable cause, 40:8
Refusal, this index
refusal revocation, 41:11, 41:12
refusal sanctions, 40:25
refusal to submit is not appropriate criminal charge, 41:22
separate and apart from VTL § 1192 suspension/revocation, 41:12
serious physical injury or death requirement, 40:9
statutory right to refuse to submit to chemical test, 41:20
substantial compliance, 40:13

Index-19



HanprLing THE DWI Case iIN NEw YORk

CHEMICAL TEST—Cont’d
Compulsory chemical test—Cont’d
suppression, 40:21, 40:22
Suppression of Evidence, this index
two-hour rule, 40:26
two-hour rule applicability, 31:10
unconscious defendants, 40:5
underage offenders, chemical test refusal revocation, 41:11
when authorized, 40:6
who can lawfully be requested to submit, 41:16
who can lawfully request that DWI suspect submit, 41:17
Constitutional and statutory rights distinctions, 11:51
Constitutional right to refuse
generally, 11:61
compulsory chemical tests, 11:79
Contents of supporting deposition where chemical test result less than 0.08%,
37:7
CPL Section 690.10 search warrant, Admissibility of chemical test result
obtained pursuant to, 11:90
Defense that defendant’s BAC was less than 0.08% at time of operation, 37:6
Dentures, effect of
failure to remove dentures, DMV counsel’s memorandum, App. 43, App. 46
test refusals, 41:97
Discovery, this index
Double jeopardy, refusal sanctions doe now violate, 23:75
Double jeopardy challenges to prosecution for DWI following chemical test
refusal revocation, 11:85
Expert opinion, defense to, 37:11
Expert opinion, VTL 1195 applicability to defense, 37:11
Gas Chromatography, this index
Headspace gas chromatography. Gas Chromatography, this index
Health department
rules and regulations for chemical tests, generally, App. 3
Insufficiency of results to sustain conviction, 37:5
Jury instructions regarding weight of chemical test result of 0.08% or more, 37:8
Miranda warnings, VTL Section 1192 violations, 11:63
Pattern jury instructions regarding weight of chemical test result of 0.08% or
more, 37:8
Pretrial hearings
consent, suppression hearing, 31:9
Probative value 0.08% or more, 37:4
Probative value less than 0.08%, 37:3
Protocols, failure to follow, 11:58
Refusal, this index
Reversal of VTL 1192(2) conviction, requirements, 37:9
Revocation for refusal, double jeopardy challenges to prosecution for DWI fol-
lowing, 11:85
Right to counsel, VTL Section 1192 violations, 11:65
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CHEMICAL TEST—Cont’d
Screening Tests, this index
Second decimal place, test results only reported to, 37:2
Self incrimination and refusal to submit to, 26:24
Separate and apart from VTL § 1192 suspension/revocation, 41:12
Statutory and constitutional rights distinctions, 11:51
Suppression of Evidence, this index
Test refusal. Refusal, this index
Two-hour rule
Breath Alcohol Test, this index
VTL Section 1192 violations, 11:68
Valid arrest prerequisite to lawful request to submit to, 1:33
VTL 1195 application to civil actions, 37:10
VTL Section 1192 violations
generally, 11:50
additional testing rights, 11:66
admissibility of chemical test result obtained pursuant to CPL Section 690.10
search warrant, 11:90
miranda warnings, 11:63
refusals, test obtained despite, 11:51
right to counsel, 11:65
two-hour rule, 11:68

CHEMICAL TEST REFUSALS
Twenty day orders, 49:6

CHILDREN
Endangering welfare of child, vehicular crimes, 12:24
Fetus not person for manslaughter charge, 12:33
Support arrears, sentence for AUO where suspension for, 13:17
Underage Offenders, this index
Vehicular crimes, endangering welfare of child, 12:24

CIRCUMSTANTIAL EVIDENCE
Operation of vehicle, 2:10

CIVIL LITIGATION
Breath alcohol test evidence, 31:15
Civil releases, plea bargaining conditions, 19:9
Double jeopardy challenges, Punitive damages, 11:88
Plea bargaining, civil release conditions, 19:9
Punitive damages, Double jeopardy challenges, 11:88
Refusal evidence, admissibility, 41:92
Speedy trial rule. preference of criminal over civil cases, 53:22

CIVIL PENALTIES
Refusal, this index

CLIENTS
Attorney-Client Privilege, this index
Impaired Driver Program referrals, 50:9
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CLIENTS—Cont’d
Plea bargaining, 18:7

COERCION
Plea Bargaining, this index
Refusal of test, 41:27
Statements, coerced, 25:1

COLLATERAL ESTOPPEL
Refusal of test, 41:87

COMMENCEMENT OF ACTION IN LOCAL CRIMINAL COURT
Generally, 16:2
Accusatory Instruments, this index
Bill of Particulars, this index
Information, this index

COMMERCIAL DRIVERS
Generally, 14:1
Application and certificate of relief, driving while intoxicated, generally, App. 13
Certificate of relief from disabilities, 14:29, App. 13
Commercial drivers’ license
cheating on examination leading to suspension, 14:43
chemical test refusal, 14:7
commercial vehicle operation by person with unrestricted CDL, 14:5
conviction, 14:41, 14:42
defined, 14:2
job requirement, failure to maintain CDL precludes collection of unemploy-
ment benefits, 14:39
miscellaneous issues, 14:33
penalties, 46:17
revocation, below
suspension pending prosecution, below
Commercial vehicles
criminal negligence, 14:37
defined, 14:3, 14:4
failure to allege that vehicle in question was commercial motor vehicle renders
accusatory instrument insufficient, 14:38
gross vehicle weight greater than 18,000 pounds
aggravated unlicensed operation, 14:35
VTL § 1192 offenses, transporting hazardous materials, 14:31
operation by person with unrestricted commercial drivers’ license, 14:5
radar/laser detector restrictions, 14:40
speeding, 14:37
unlicensed operation, 14:5, 14:34
vehicular assault/vehicular manslaughter provisions, 14:36
VTL § 1192 offenses, below
Criminal negligence, 14:37
Dismissal of certain serious traffic violations, 14:17
Driving while ability impaired, VTL § 1192(6) effect on, 14:26
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COMMERCIAL DRIVERS—Cont’d
Driving while intoxicated
application and certificate of relief, App. 13
certificate of relief, application and, App. 13
conviction
definition, 14:41
duty to notify employer, 14:42
Impaired Driver Program completion, CDL revocation termination, 14:9
Hardship privilege, 45:18
Livery. Taxicabs, this index
Non-commercial driver’s license, 14:10, 14:20
Non DWI-related grounds for CDL revocation, 14:19
Non DWI-related grounds for CDL suspension, 14:18
Plea bargaining, 14:28
Refusal for chemical test, 14:7
Repeat offenses, 14:32
Revocation
Impaired Driver Program completion effect on, 14:9
length of, for VTL § 1192 offenses in non-commercial vehicle, 14:6
minimum periods of, 14:8
non-DWI-related grounds for, 14:15, 14:19
permanent
generally, 14:11
retention of records by DMV for 55 years, 14:14
10-year, 14:12
truly, 14:13
serious traffic violations applicable to, 14:16
VTL 510-a, 1193, or 1194, 14:10, 14:20
Serious traffic violations, 14:16, 14:17
Suspension pending prosecution
generally, 45:20
cheating on CDL examination as grounds for, 14:43
non-DWI-related grounds for, 14:15, 14:18
VTL § 510-a effects on, 14:21
Taxicabs, this index
Test refusal, 41:10
Unlicensed operation, 14:34
VTL § 510-a offenses
commercial drivers’ license
revocation, 14:10, 14:21
suspension, 14:21
person who does not possess a commercial drivers’ license, 14:20
VTL § 1192 offenses
generally, 14:22
gross vehicle weight greater than 18,000 pounds transporting hazardous
materials, 14:31
level I, 14:23
operators of commercial vehicles, 14:27
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COMMERCIAL DRIVERS—Cont’d
VTL § 1192 offenses—Cont’d
penalties, 14:30, 14:31
VTL § 1192(5), 14:23, 14:24, 14:27
VTL § 1192(6), 14:25-14:27

COMMON LAW
Generally, 11:6, 11:7
Information charging common law DWI charges DWAI by operation of law,
requirements, 16:36
Lesser offenses, 11:42
VTL Section 1192 Violations, this index

COMMUNITY SERVICE
Generally, 46:51

COMPLAINTS
Accusatory Statements, this index
Felony Complaints, this index
Informations, this index
Misdemeanor Complaints, this index
Plea bargaining restrictions applicable to, 19:22

COMPULSORY CHEMICAL TEST
Chemical Test, this index

COMPULSORY PROCESS
Subpoenas, this index

CONCURRENT COUNTS
DWALI and AUO 2d as inclusory concurrent counts of AUO Ist, 13:11

CONDITIONAL DISCHARGE
Ignition interlock device program, 48:30, 48:31
Impaired Driver Program, violation of conditional discharge, 50:11
Split sentences, 46:55

CONDITIONAL LICENSES
Drivers’ Licenses, this index
Impaired Driver Program, this index

CONFESSIONS
Admissions, this index
Corroboration
generally, 2:8, 25:11
misdemeanors, 25:12
Miranda Warnings, this index
Operation, 2:8
Self Incrimination, this index

CONFIDENTIALITY
Attorney-Client Privilege, this index
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CONFIDENTIALITY—Cont’d
Certificate of relief from disabilities investigation report of Probation Depart-
ment, 51:26
Mandatory alcohol/substance abuse treatment, 54:9
Physician-Patient Privilege, this index

CONSENT
Chemical test obtained without, 11:51
Implied Consent, this index
Plea bargaining, consent requirement, 19:23
Refusal, this index
Speedy trial rule, delay consents, 53:58
Unconscious defendant, implied consent law, 11:67
Warrantless arrest
generally, 4:8
third-party consent, 4:9

CONSTITUTIONALITY
Chemical testing, constitutional right to refuse, 11:61
Fifth Amendment , this index
Forfeiture of motor vehicles, 11:82
Fourth Amendment challenges, Chemical testing, 11:62
Implied consent law, VTL Section 1192 violations, 11:77
Miranda Warnings , this index
Pretext stops, 11:80
Prompt suspension law, 11:78
Seizures of vehicles, 11:82
Sobriety checkpoints, 11:81
Speedy trial rule, 53:9-53:18
Suspension, Prompt suspension law, 11:78
Vehicle forfeitures, 11:82
Vehicle seizure laws, 11:82
VTL Section 1192 Violations, this index

CONSULAR OFFICIALS
Test refusal, 41:82

CONTINUING OFFENSES
VTL Section 1192 violations, continuing crime status, 11:38

CONTROLLED SUBSTANCES
Driving While Ability Impaired, this index

CONVICTIONS

Aggravated Unlicensed Operation, this index
Attorneys, DWI felony convictions

disbarment, 51:15

law licenses suspension, 11:102
Certificate of Relief From Disabilities, this index
Challenging predicate DWI convictions, felonies, 11:17
Challenging validity of prior conviction, 24:21
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CONVICTIONS—Cont’d
Circumstantial evidence cases, moral certainty conviction standard, 11:100
Commercial drivers
definition, 14:41
duty to notify employer, 14:42
Drivers’ Licenses, this index
Felonies, this index

Higher level offense conviction mandates dismissal of lesser included offenses,
12:22

Immigration consequences, 51:11

Impaired Driver Program eligibility, 50:4, 50:5

Moral certainty standard, VTL Section 1192 violations, 11:100

Out of State , this index

Pistol permit denial after VTL Section 1192 convictions, 11:101

Predicate conviction in felony DWI case, suppressing, 24:21

Prior Convictions, this index

Sandoval issues, generally. Prior Convictions, this index

Suppression of evidence of predicate conviction in felony DWI case, 24:21

Twenty day orders, 49:7

COPIES
Authentication, 43:20
Best evidence rule, 43:17-43:19
Presentence investigation report, defendant entitled to copy, 46:48

CORROBORATION
Admission, 2:8, 25:11, 25:12
Confessions, 2:8, 25:11, 25:12
Informations, 25:12
Misdemeanor informations, 25:12
Operation, 2:8
Operation admissions, 11:37
COSTS
Fines, this index
Ignition interlock device, installation and maintenance, 48:9, 48:11

Sanctions, this index
Surcharges, this index

COUNSEL
Attorneys, this index

COURT PERSONNEL
Defense attorney’s interaction with, 18:6

CRAWFORD V. WASHINGTON
Admissibility, applicability of Crawford to other proceedings, 43:27
Aggravated unlicensed operation, applicability to, 13:4
Appeal, Crawford claim preserved to be raised on, 43:26
Breath alcohol test, 42:5
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CRIMES AND OFFENSES
Aggravated Unlicensed Operation, this index
Assault, this index
Driving While Ability Impaired, this index
Driving While Intoxicated, this index
Drunk driving. Driving While Intoxicated, this index
Felonies, this index
Homicide, this index
Physician-patient privilege, 44:7
Prior Convictions, this index
Reckless Driving , this index
Vehicular Crimes, this index

CRIMINALLY NEGLIGENT HOMICIDE
Aggravated, 12:16
Vehicular crimes, 12:15

CRIMINAL NEGLIGENCE
Commercial vehicles on wet road while speeding and impaired by alcohol, 14:37
Intoxication and, 11:27
Mens rea, 11:27
Required contents of accusatory instrument charging DWI-related recklessness
or criminal negligence, 16:35

CUSTODIAL INTERROGATION
Miranda Warnings, this index

DEATH

Vehicular crimes, UTTs in cases involving serious physical injury or death,
12:23

DEFENSE COUNSEL
Failure to call expert as ineffective assistance of counsel, 11:57

DEFENSES
Double Jeopardy, this index
Statute of limitations, 53:6
VTL Section 1192 violations, justification defense, 11:9

DEFINITIONS
Aggravated DWI, 11:12
Alcohol and substance abuse professional, 54:3
Commercial motor vehicles, 14:3, 14:4
Common law DWI, 11:6
Felony complaint, 16:17
Felony DWI, 11:14
Impaired, 11:29
Information, this index
Licensed agency, 54:3
Misdemeanor complaint, 16:14
Motor vehicle, 2:2
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DEFINITIONS—Cont’d
Operation, 2:3, 11:32
Parking lot, 3:3
Per se DWI, 11:10
Physician-patient privilege, 44:2
Pre-trial motion, 24:2
Probable cause, 1:32
Reasonable cause, 1:32
Refusal, 41:28
Special vehicles, 14:45
Supporting depositions, 17:2
Testimonial evidence, 6:18
Test refusal, 41:28

DELAY
Refusal, this index
Speedy Trial Rule, this index

DENTURES
Breath test results, effect on, App. 43
Removal prior to breath test, App. 45
Test refusals, 41:97, App. 46

DEPARTMENT OF HEALTH PERMIT
Health Department Permit, this index

DEPARTMENT OF HEALTH RULES AND REGULATIONS
Health Department Rules and Regulations, this index

DEPOSITIONS
Supporting Depositions, this index

DESTROYED MATERIALS OR DOCUMENTS
Audiotapes, 28:18
Rosario material, 28:17, 28:18
Sanctions, electronic recordings destroyed, 28:18

DISBARMENT FROM PRACTICE OF LAW
Cross-examination of defendant regarding, 22:33

DISCHARGE
Conditional Discharge, this index

DISCOVERY
Generally, 20:1 et seq.
Access to premises, motions and orders to grant, 20:90
Accusatory instruments, 20:8
Annual report analyzing impact of CPL Article 245, 20:104
Applicability of CPL Article 245 to cases pending prior to effective date, 20:105
Arrest, date, time and place of, 20:53
Automatic discovery, 20:20 et seq.
Belated disclosure of discoverable material, remedies and sanctions for, 20:84
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DISCOVERY—Cont’d
Bill of Particulars, this index
Blood sample, preservation of sample required, 34:3
Brady material
generally, 20:42, 21:2
admissibility at trial, 21:43
appeal of dismissal of indictment, 21:37
calling of witnesses to crime, 21:18
contact information of witness, 21:33
cooperation agreement, disclosure of promises of leniency or other, 21:28
credibility of police officer, disclosure of information that would impeach,
21:29
death of People’s primary witness, 21:42
dismissal of indictment, appeal, 21:37
failure to administer field sobriety tests to non-English-speaking DWI
suspects, 21:14
federal standard, 21:4
field sobriety tests to non-English-speaking DWI suspects, failure to
administer, 21:14
Giglio
generally, 21:26
credibility, evidence affecting, 21:26
evidence affecting credibility, 21:26
New York recognition of, 21:27
grand jury, prosecutor’s duty, 21:10
guilty plea, survival of, 21:24
harmless error analysis, 21:23
hearings
judicial misconduct, 21:45
specific situations requiring, 21:21
hearsay, 21:16
impeachment material
generally, 21:35
breadth of pursuit of, 21:30
police officer, disclosure of information that would impeach credibility of,
21:29
prior silence of defendant, 21:35
in camera inspection of, propriety of, 21:20
indictment, appeal of dismissal of, 21:37
investigatory work, disclosure to defendant, 21:18
joinder/severance, 21:44
judicial misconduct hearings, 21:45
leniency or other cooperation agreement, disclosure of promises of, 21:28
malicious prosecution, 21:32
multiple convictions and reversal, 21:40
non-English-speaking DWI suspects, failure to administer field sobriety tests
to, 21:14
obligation of People to gather material for defendant, 21:12
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DISCOVERY—Cont’d
Brady material—Cont’d
People’s obligation, 21:3
People’s possession or control, 21:11
personnel file of police officer, failure to turn over as malicious prosecution,
21:32
photographs taken of defendant on arrest date, 21:34
physician-patient privilege, 21:15
police officers
disclosure of information that would impeach credibility of, 21:29
duty to conduct intoxication-related tests and/or preserve potentially
exculpatory evidentiary material, 21:13
malicious prosecution, 21:32
SFST training manual, 21:31
post-trial events, nullification of right to Brady material, 21:25
potential material, disclosure of, 21:19
preservation of issue, 21:22
pre-trial violations, sanctions, 21:36
primary witness, death of People’s, 21:42
promises of leniency or other cooperation agreement, 21:28
prosecutor’s duty to present to grand jury, 21:10
reasonable awareness of, 21:17
remedy for violation at suppression hearing, 21:9
reversal, 21:38-21:40
sanctions, 21:36
SFST training manual of police officer, 21:31
specific request, 21:6
state standard, 21:5
suppression hearing, 21:8, 21:9
timing of disclosure, 21:7
traffic infractions, 21:46
witnesses
contact information, 21:33
death of People’s primary witness, 21:42
Breathalyzer, this index
Breath ampoules, preservation, 33:1
Breath sample, preservation of
generally, 34:1 et seq.
material evidence, 34:2
not required, 34:4
Certain materials not discoverable, People’s belief that, 20:72
Certain materials not discovery, defendant’s belief, 20:78
Certification of compliance by defendant, 20:74, 20:75
Certification of compliance by People, 20:67, 20:68
Confidential informants
names and contact information of civilian witnesses other than confidential
informants, 20:26
names and contact information of confidential informants, 20:26
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DISCOVERY—Cont’d
Confidential informants—Cont’d
names and contact information of law enforcement witnesses other than
undercover personnel, 20:28
undercover personnel, names and contact information of law enforcement wit-
nesses other than, 20:28, 20:29
Constitutional rights of defendant, 20:59
Contact information
civilian witnesses other than confidential informants, 20:26
confidential informants, 20:27
Continuing duty to disclosure discoverable material, 20:82
Court order to facilitate compliance with CPL Article 245, 20:7
CPL 710.30, 26:2
generally, 26:1 et seq.
application to evidence People intend to offer at trial, 26:6, 26:19
failure to comply, effect of, 26:5
historical background, 26:3
notice requirement strictly construed, 26:4
purpose of, 26:3
speedy trial rule, disclosure aspect, notice under CPL 710.30, 53:105
Date, time and place of offenses charged and defendant’s seizure/arrest, 20:53
Defendant’s discovery obligations, 20:73
Defendant’s obligations, 20:73 et seq.
Disclosure prior to bargained-for plea to crime, 20:14
Discretionary discovery ordered by court, 20:63
DNA comparison, motions and orders for, 20:91
Drawings and photographs, 20:39
Effective date of CPL Article 245, applicability to cases pending prior to, 20:105
Electronically created or stored information, 20:57, 20:58
Evidence. Preservation of evidence, below
Excludable time, 53:55
Exculpatory evidence, duty of prosecutor to present, 25:18
Experiments, 20:40
Expert witnesses
generally, 20:31 et seq.
People’s expert called in response to disclosure of defense expert, 20:33
tapes and electronic recordings, 20:34, 20:35
10 hours in length, procedure where tapes and electronic recordings exceed,
20:35
unavailability of expert witness information, 20:32
Failure to comply with CPL § 245.25, effect, 20:15
Failure to comply with discovery order, remedies and sanctions for, 20:86
Force and effect of court order, CPL §§ 245.10 and 245.20(1)- (4), 20:81
Form and content of waiver, 20:11
Giglio
generally, 20:45, 21:26
credibility, evidence affecting, 21:26
evidence affecting credibility, 21:26
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DISCOVERY—Cont’d
Giglio—Cont’d
New York recognition of, 21:27
Good cause, modification of statutory time periods, 20:19
Good faith, failure to file certificate of compliance in, 20:83
Grand jury
defendant’s plan to testify before, 20:23
exculpatory evidence, prosecutor’s duty to present, 21:10
limited availability of transcription resources, untimely provision of transcript
due to, 20:25
testimony, 20:24
transcript, untimely provision due to limited availability of transcription
resources, 20:25
untimely provision of transcript due to limited availability of transcription
resources, 20:25
Hearings
Brady material, above
safety, App. 41
Immoral conduct of defendant. Prior uncharged criminal, vicious or immoral
conduct of defendant, below
Impeachment of prosecution witness, timing of disclosure of information
pertaining to witness defendant to call, 20:79
Inadequate notice, cure by discovery, 20:22
Inventory search guidelines, 20:66
Laser detectors. Radar/laser detectors, above
Loss or destruction of discoverable material, remedies and sanctions for, 20:37,
20:85
Modification of statutory time periods, motion and showing of good cause, 20:19

Names and contact information of civilian witnesses other than confidential
informants, 20:26

911 calls, People’s duty to preserve, 20:36

Non-testimonial evidence, court’s authority to order defendant to provide, 20:80

Notice, cure by discovery and inadequate, 20:22

Obligation of People to gather evidence for defendant, 20:6

Pending charges against prosecution witnesses, 20:52

People’s additional discovery obligations, 20:61 et seq.

People’s possession, everything in possession of state and local law enforcement
as in, 20:4

Photographs and drawings, 20:39

Physical or mental examinations, scientific tests, experiments or comparisons,
20:40

Plea bargaining conditioned on defendant’s waiver of discovery rights, 20:13
Police body cams, People’s duty to preserve, 20:36
Police officers. Brady material, above
Police radio transmissions, People’s duty to preserve, 20:36
Preliminary hearings, 20:107
Preservation of evidence
breathalyzer ampoules, 33:1
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DISCOVERY—Cont’d
Preservation of evidence—Cont’d
breath sample, 34:1-34:6
motions and orders, 20:89
recordings, People’s duty, 20:36
Rosario material, 28:23
Presumption of openness, CPL Article 245, 20:3
Proper flow of information between prosecution and law enforcement, People’s
duty, 20:5
Prosecution witnesses, pending charges against, 20:52
Protective orders
generally, 20:92 et seq.
adverse rulings, 20:98, 20:99
expedited appellate review, 20:98
failure to call disclosed witness or introduce disclosed material at trial, 20:102
failure to comply, 20:101
good cause for issuance, 20:95
hearings, promptness, 20:94
material subject to, 20:100
pro se defendants, 20:97
sought/opposed, procedure, 20:93
successor counsel, 20:96
Public documents, certified records, 43:14
Rap sheet of defendant, 20:50
Rap sheet of witness, 20:51
Readiness for trial absent proper certificate of compliance by People, 20:70
Reciprocal discovery requirements, 20:12
Redaction of social security and tax numbers, 20:88
Refusal, report of refusal to submit to chemical, 41:96
Remedies and sanctions, 20:84 et seq.
Required certification of compliance by defendant, 20:75
Rosario Material, this index
Safety hearings, App. 41
Sandoval/Ventimiglia/Molineux material, 20:62
Scientific testing
generally, 20:40
performed in lab not under People’s direction or control, 20:41
VTL cases, documents pertaining to, 20:54, 20:55
Sealed cases, temporarily unsealed to retrieve discovery erroneously sealed
therein, 20:106
Search warrants and related documents, 20:47
Seizure, date, time and place of, 20:53
Self Incrimination, this index
Statements of defendant
generally, 20:21
Self Incrimination, this index
Subpoena duces tecum, 20:64
Subpoenas, public documents, certified records, 43:14

Index-33



HanprLing THE DWI Case iIN NEw YORrRk

DISCOVERY—Cont’d
Summary of CPL Article 245, 20:2
Supplemental certificate of compliance, 20:69, 20:76
Supplemental discovery obligations, 20:17, 20:62
Supporting Depositions, this index
Tangible objects obtained from, or allegedly possessed by, defendant or
co-defendant, 20:46, 20:48
Tapes and electronic recordings, expert witnesses, 20:34, 20:35
10 hours in length, procedure where tapes and electronic recordings exceed,
20:35
Timing of disclosure
generally, 20:43
delayed production, above
disclosure, 20:49
records not yet in existence, 20:55
untimely availability of CPL § 245.20(1)(u) information, 20:60
Timing of discovery
generally, 20:16 et seq.
defendant’s discovery obligations, 20:18
grand jury, defendant’s plan to testify before, 20:23
modification of statutory time periods, motion and showing of good cause,
20:19
supplemental discovery obligations, 20:17
Traffic infractions, 20:9
Undercover personnel, names and contact information of law enforcement wit-
nesses other than, 20:29
Untimely availability of CPL § 245.20(1)(u) information, 20:60
Untimely availability of disclosure by defendant, 20:77
Violation of probation proceedings, 20:103
Waiver of discovery by defendant, 20:10 et seq.
Witnesses
Brady material, above
expert witnesses, above
impeachment of witness, 21:35
Rosario Material, this index
Work product, 20:87

DISMISSALS

Adjournment in contemplation of dismissal, 53:65

Double jeopardy challenges, Effect of dismissal for prosecutor’s failure to give
sufficient opening statement, 11:87

Indictment, improper presentation of test refusal evidence to Grand Jury not
requiring indictment dismissal, 41:99

Informations, this index

Pre-trial Motions, this index

Speedy Trial Rule, this index

Supporting Depositions, this index

Theory of case, alteration at trial, 12:34
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DISMISSALS—Cont’d
Vehicular crimes, conviction of higher level offense mandates dismissal of lesser
included offenses, 12:22

VTL Section 1192, dismissal of conviction on appeal due to insufficient evi-
dence, 11:104

DISTRICT ATTORNEYS
Prosecutors, this index

DNA
Discovery, motions and orders for DNA comparison, 20:91

DOUBLE JEOPARDY

Generally, 23:1 et seq.
Accusatory instruments, legal sufficiency, 23:18
Acquittal

double jeopardy purposes, 23:22

implicit, 23:24

more serious charge before considering lesser charge, 23:23
Aggravated Unlicensed Operation: this index
Article 78 proceeding, 23:6
Bifurcating DWI charge from AUO charge, 23:64
Chemical test refusal sanctions, 23:75
Child neglect proceedings, 23:58

Civil case arising out of DWI-related accident, imposition of punitive damages,
11:88

Civil punitive damages arising out of DWI homicide, 23:59
Civil vehicle forfeiture following conviction, 23:72
Claim relinquished by defendant, 23:35
Collateral estoppel to criminal cases, 23:60
Consecutive sentences and double jeopardy principles, 23:48
Contempt proceedings, 23:55
Continuing crimes, 23:11
Conviction
DWALI and AUO, 23:70
lesser offense at retrial, 23:52
VTL § 1192(2) and § 1192(3), 23:69
Defendant’s consent to mistrial, no double jeopardy, 23:34
Definitions, 23:7
Delayed death, exception, 23:12
Different victim, exception, 23:13
Dismissal
insufficient evidence is tantamount to acquittal, 23:27
reinstatement of count on appeal, 23:28
trial orders, 23:26
Drivers’ Licenses, this index
Dual sovereignty doctrine, applicability, 23:10
Duplicitous counts in indictment, 23:19
DWI charges DWAI by operation of law, misdemeanor information, 23:21
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DOUBLE JEOPARDY—Cont’d
DWI prosecution following suspension pending prosecution, 11:86

Effect of dismissal for prosecutor’s failure to give sufficient opening statement,
11:87
Exceptions
delayed death, 23:12
different victim, 23:13
mistrial, 23:30, 23:31
reversal on appeal, 23:37, 23:38
Federal and state constitutional protections, 23:4
Fifth Amendment, 23:2
Fraud, favorable plea procured by, 23:68
Grand Jury, defendant who testifies before, 23:49
Guilty plea
o lesser charge as bar to more serious charge, 23:61
survival of, 23:45, 23:46
Harmless error analysis, violation not subject to, 23:3
Implicit acquittal, 23:24
Juvenile proceedings, 23:57

Local criminal court accusatory instruments dismissed for facial insufficiency,
23:50

Manifest necessity, 23:33
Mistrial, 23:30, 23:31, 23:32, 23:34
More severe sentence following reversal and retrial, 23:53
Multiple fines, imposition of, 23:76
Multiplicitous counts, 23:20
Parole revocation hearing, 23:67
Preservation requirement
constitutional claim, subject to, 23:43
statutory claim, subject to, 23:44
Previous prosecution, what constitutes, 23:14
Prison disciplinary proceedings, 23:56
Probation proceeding, violation of, 23:66
Prosecutor’s failure to give sufficient opening statement, 23:65
Punitive damages in civil case arising out of DWI-related accident, 11:88
Refusal to submit to test, 41:89
Reinstatement of count on appeal, 23:28
Repeat felony offender statutes, 23:51
Resentencing defendant
illegal sentence, 23:42
more severe sentence after reversal and retrial, 23:53
sentence affected by clerical error, 23:41

Retrial of defendant following mistrial or dismissal due to prosecutorial
misconduct, 23:32

Reversal on appeal exception, 23:37, 23:38
Sanctions, chemical test refusal, 23:75
Separate prosecution of “‘joinable” offenses, 23:15
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DOUBLE JEOPARDY—Cont’d
Statutory protection
breadth, 23:5
New York’s, 23:8
Subjective belief of defendant, relevancy, 23:2
Subjective belief that double jeopardy prevented further prosecution, relevancy,
23:29
Suspension pending prosecution
generally, 45:29
DWI prosecution following, 11:86
Traffic infractions in attempt to avoid DWI charges arising from same incident,
23:62
Traffic Violations Bureau not court, 23:63
Trial orders of dismissal, 23:26
Two offenses considered as the same, 23:16
Unreported verdict doesn’t count, 23:25
Vacating plea
accepted in violation of CPL, 23:39
mistaking misdemeanor for felony, 23:40
Vehicular assault/homicide cases, supersession, 23:9
Verdict, instruction from judge to jury to reconsider, 23:54
Violation, 23:71
VTL Section 1192 violations
generally, 11:84 et seq.
VTL Section 1192 Violations, this index
Waiver of constitutional claim, knowing, 23:47
When jeopardy attaches, 23:17
Withdraw motion for mistrial, right to, 23:36

DRIVER RESPONSIBILITY ASSESSMENT
Generally, 46:52

DRIVERS’ LICENSES
Aggravated Unlicensed Operation, this index
Arraignment
suspension pending prosecution, generally, 45:30
Commercial drivers’ licenses, generally. Commercial Drivers, this index
Conditional license
aggravated unlicensed operation, violation as, 13:38
Conditional licenses
driving while ability impaired by drugs, 46:35
driving while intoxicated, Taxicab operators, below
Impaired Driver Program, this index
other special vehicles, 14:57
taxicab operators
post-conviction conditional license, applicability, 14:56
pre-conviction conditional license, applicability, 14:55
Constitutionality, suspension pending prosecution, 45:28
Discretionary suspensions, suspension pending prosecution, 45:31
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DRIVERS’ LICENSES—Cont’d
Double jeopardy
challenges to prosecution for DWI following chemical test refusal revocation,
Revocation, 11:85
suspensions and revocations
generally, 23:73
pending prosecution, 23:74, 45:29
Equal protection, suspension pending prosecution, 45:29
Failure to produce following proper request to stop, 1:28
Hardship, extreme, 45:14
Hardship, suspension pending prosecution, 45:17, 45:21, App. 62, App. 65
Hardship hearing, 45:16
Hardship privilege, 45:12
scope, 45:13
Hardship privilege to commercial motor vehicles, 45:17
Issuance of hardship privilege, 45:15
Length of suspension, suspension pending prosecution, 45:27
Operating on suspended drivers’ license. Aggravated Unlicensed Operation,
this index
Permanent ban prohibited, 46:39
Pre-conviction applicability, suspension pending prosecution, 45:20, 45:21
Pre-conviction conditional license, suspension pending prosecution, 45:19
Pringle rule, suspension pending prosecution, 45:6, 45:7
Prior convictions, suspension pending prosecution, 45:23
Probationers, DMV letter regarding relicensure, App. 4
Procedure, suspension pending prosecution, 45:3, 45:24
Prompt session law, suspension pending prosecution, 45:2
Relicensure, this index
Request upon stop, 1:27
Revocation
Aggravated Unlicensed Operation, this index
Commercial Drivers, this index
double jeopardy challenges to prosecution for DWI following chemical test
refusal, 11:85
driving while ability impaired
drugs, Lifetime revocation for two convictions involving accidents causing
injury, 46:31
45-day rule, 46:28
improper license suspension or revocation, DMV required to correct, 46:26
minimum periods, 46:23
reapplication, Forty five day rule, 46:28
reinstatement fee, 46:29
relicensure of defendant sentenced to probation, 46:27
suspension or revocation beginning at sentencing, 45:29
driving while intoxicated

lifetime revocation for two convictions involving accidents causing injury,
46:31

minimum periods, 46:23
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DRIVERS’ LICENSES—Cont’d
Revocation—Cont’d
driving while intoxicated—Cont’d
reinstatement fee, 46:29
suspension or revocation beginning at sentencing, 45:29
licensing or relicensing after revocation action, App. 15
minimum periods, 46:23
permanent driver’s license revocation, 46:33
post-revocation conditional license, Ignition interlock device program, 48:29
Refusal, this index
reinstatement fee, 46:29
ten-year revocation, 46:34
thirteen-year revocation, 46:36
twenty day order of suspension or revocation, App. 55
VTL § 1193(2)(b)(12) not reducing other mandatory revocation, 46:37
Scarlet letter penalty prohibited, 46:38
Special vehicle
Impaired Driver Program completion does not terminate license revocation,
14:58
restricted use, 14:59
unlicensed operation, 14:60
Suspension pending prosecution
generally, 45:1 et seq.
applicability to test result of .08 percent, 45:9
arraignment, 45:8, 45:30
civil administrative proceeding, 45:5
Commercial Drivers, this index
commercial motor vehicles, hardship privilege used to operate, 45:18
constitutionality, 45:28
constitutionality of prompt suspension law, 11:78
defendant’s chemical test results, 45:4
discretionary suspensions, 45:31
DMV policy letter, App. 61
double jeopardy, 11:86, 45:29
equal protection, 45:29
failure to comply with statute, 45:25
hardship privilege, 45:17, 45:21, App. 62, App. 65
length of suspension, 45:27
other laws, prompt suspension law not preclusion to suspension under, 45:23
out-of-state licenses, 45:10
pre-conviction applicability, 45:19-45:23
Pringle hearing, 45:6, 45:7
prior convictions, 45:23
procedure, 45:3, 45:24
prompt session law, 45:2
prompt suspension law, 45:22
taxicab drivers, 45:20
temporary suspension, 45:30
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DRIVERS’ LICENSES—Cont’d
Suspension pending prosecution—Cont’d
test refusal, 45:30
time frame, 45:26
underage drivers, 45:11
vehicular crime, 45:23
Taxicab drivers
conditional licenses
post-conviction, 14:56
pre-conviction, 14:55
suspension pending prosecution, 45:20
Temporary suspension, 45:30, App. 66
Test refusal, 41:75, 45:30
Time frame
revocation of driver’s license, lifetime for DWI and DWAI, 46:31
suspension pending prosecution, 45:26
Underage Offenders, this index
Vehicular crime, suspension pending prosecution, 45:23
Zero tolerance law. Underage Offenders, this index

DRIVING WHILE ABILITY IMPAIRED
Accusatory instrument charging DWAI
information charging common law DWI charges DWAI by operation of law,
16:36
required contents charging misdemeanor DWAI, 16:34
sufficiency of instrument charging DWAI drugs, 10:10
Acquittal of VTL 1192(4) does not require acquittal VTL 1192(4-a), 10:5
All motorists are arrested for DWTI as opposed to DWAI, 11:43
Attempts, VTL Section 1192 violations, 11:8
Blood Alcohol Test, this index
Breath Alcohol Test, this index
Chemical Test, this index
Class E felony, 46:15
Combined influence of drugs or alcohol and drugs
class D felony, 46:16
class E felony, 46:15
first offense, 46:13
penalties
class D felony, 46:16
class E felony, 46:15
first offense, 46:13
second offense, 46:14
second offense, 46:14
Commercial Drivers, this index
Definition, impaired, 10:4
Driver responsibility assessment, 46:52
Drugs
generally, 10:1 et seq.
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DRIVING WHILE ABILITY IMPAIRED—Cont’d
Drugs—Cont’d
absence of chemical test result, proving DWAI drugs in the, 10:8
accusatory instrument charging defendant with DWAI drugs, sufficiency of,
10:10
admissibility of evidence
breath test result of .00%, 10:23
chronic cocaine user, defendant characterized as, 10:26
passenger appearing to be under the influence, 10:24
passenger’s possession of drugs, 10:25
breath alcohol test, 10:43
categories
generally, 10:34, 10:35-10:38
cannabis, 10:41
central nervous system depressants, 10:35
central nervous system stimulants, 10:36
dissociative anesthetics, 10:38
hallucinogens, 10:37
inhalants, 10:40
narcotic analgesics, 10:39
combinations of drugs, 10:65
conditional license, eligibility, 10:15
constitutionality of VTL § 1192(4), 10:16
definition of impaired, 10:4
dried blood, drug testing, 10:22
drug influence evaluation
generally, 10:42-10:43, 10:68, 10:69
arresting officer, interview of, 10:44
breath alcohol test, 10:43
convergence test, 10:48
dark room examinations, 10:52
divided attention tests, 10:50
evaluator’s opinion, 10:56
eye examination, 10:46
form, 10:68
horizontal gaze nystagmus test, 10:47
injection site examinations, 10:54
interview of arresting officer, 10:44
muscle tone examination, 10:53
opinion of evaluator, 10:56
preliminary examination, 10:45
pupil reaction, 10:49
subject’s statements and other observations, 10:55
toxicological examination, 10:57
vertical gaze nystagmus test, 10:47
vital signs test, 10:51
drug recognition evaluation (DRE) procedures
generally, 10:32 et seq.
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DRIVING WHILE ABILITY IMPAIRED—Cont’d
Drugs—Cont’d
drug recognition evaluation (DRE) procedures—Cont’d
curriculum vitae, 10:70
direct examination of drug recognition expert, App. 7
DRE protocol, 10:72
drug influence evaluation form, App. 5§
drug symptom chart, App. 6
expected results, 10:58-10:61
Frye hearing, 10:72
probable cause, 10:17
protocol, 10:72
rolling log, 10:71
student manual, 10:33
drug symptomatology matrix, 10:67
effect of improper admission DRE evidence, 10:73
elements of proof, 10:2
evidence
admissibility of evidence, above in this subgroup
criminally negligent homicide, insufficient evidence, 10:29
insufficient evidence, below in this subgroup
expected results
generally, 10:58-10:61
cannabis, 10:64
central nervous system depressants, 10:58
central nervous system stimulants, 10:59
dissociative anesthetics, 10:61
hallucinogens, 10:60
inhalants, 10:63
narcotic analgesics, 10:62
improper cross-examination of defendant’s doctor, reversal of DWAI convic-
tion, 10:27
insufficient evidence
criminally negligent homicide where no evidence defendant was impaired
by drugs, 10:29
defendant was impaired by is limited, 10:31
manslaughter 2nd degree even though defendant impaired by both alcohol
and drugs, 10:30
marijuana, significance of odor of, 10:18
medical conditions that mimic drug impairment, 10:66
mischarge of DWI, claims of defendant, 10:20
mistaken arrest of defendant for DWI rather than DWAI, 10:19
odor of burnt marijuana, significance of, 10:18
penalties
generally, 10:11
class D felony, 46:16
class E felony, 46:15
drivers’ license suspension or revocation beginning at sentencing, 45:29
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DRIVING WHILE ABILITY IMPAIRED—Cont’d
Drugs—Cont’d
penalties—Cont’d
first offense, 46:11, 46:13
lifetime revocation of drivers’ license for two convictions involving
accidents causing physical injury, 46:31
mandatory fines unless defendant sentenced to incarceration, 46:25
out-of-state convictions, 46:21
second offense, 46:12
unconditional discharge prohibited, 46:24
plea bargain limitations, 10:13
polydrug use, 10:65
prescribed drug vs. over-the-counter, defenses, 10:7
probable cause to arrest, 10:3
quantifying drug impairment, 10:21
reversal for improper cross-examination of doctor, 10:27
sealing of related charges, DWAI conviction does not preclude, 10:28
speedy trial rule, effect of failure to test drug, 53:107
suspension pending prosecution, 10:14
VTL 1192(3), charge of defendant under the influence in violation of, 10:9
VTL 1192(4) and (4-a), drugs for purposes of, 10:6
Erratic driving, VTL Section 1192 violations, 11:20
Eyes
drug influence evaluation, 10:46, 10:49
examination of the eye, 10:46
pupil reaction, 10:49
Felony aggravated DWI; Leandra’s Law, 46:10
Field Sobriety Tests, this index
Gaze nystagmus test, generally. Field Sobriety Tests, this index
Guilty verdict or plea, 46:50
Impaired, defined, 10:4
Ineffective assistance of counsel, pleading client guilty to top charge as, 46:57

Information charging common law DWI charges DWAI by operation of law,
16:36

Leandra’s Law, 46:10
Lesser offenses

generally, 11:42 et seq.

misdemeanor DWAI, 11:47
Marijuana, significance of odor of, 10:18
Misdemeanor DWAI, 11:47
Odor of burnt marijuana, significance of, 10:18
Operating under the influence (OUI), 11:2
Operation, this index
Penalties

generally, 46:1 et seq.

class E felony, 46:15

combined influence of drugs or alcohol and drugs

first offense, 46:13
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DRIVING WHILE ABILITY IMPAIRED—Cont’d
Penalties—Cont’d
combined influence of drugs or alcohol and drugs—Cont’d
second offense, 46:14
conviction of VTL 1192(4) and 1192(4-a), 10:12
driver responsibility assessment, 46:52
drugs
class D felony, 46:16
first offense, 46:11, 46:12
felony aggravated DWI; Leandra’s Law, 46:10
first offense, 46:3
guilty verdict or plea, 46:50
ineffective assistance of counsel, pleading client guilty to top charge as, 46:57
jail sentence, improper, 46:58
leandra’s Law, 46:10
mandatory jail or community service, 46:51
out-of-state convictions, 46:21
penalty chart, App. 54
probation, periods, 46:59
scarlet letter penalty prohibited, 46:38
second offense, 46:4
sentencing, license suspension or revocation begins at, 46:22
split sentences, 46:55
third and subsequent offenses, 46:5
Plea negotiations
generally, 19:1 et seq.
Plea Bargaining, this index
Probable cause to arrest, drugs, 10:3
Sentencing policies, 46:40
Split sentences, 46:55
Supporting deposition, prior convictions as necessary, 17:19
Underage Offenders, this index

DRIVING WHILE INTOXICATED

Accusatory instrument charging DWI-related recklessness or criminal
negligence, required contents, 16:35

Alcoholic beverage odor, or lack thereof, significance, 11:30
Assault, this index

Attempts, VTL Section 1192 violations, 11:8
Attorneys, law licenses suspension, 11:102
Blood Alcohol Test, this index

Breath Alcohol Test, this index

Certificate of relief, application and, App. 13
Chemical Test, this index

Class D felony, 46:16

Class E felony, 46:15

Commercial Drivers, this index

Completed conviction, 46:50
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DRIVING WHILE INTOXICATED—Cont’d
Continuing crime status, 11:38
Criminally negligent homicide, generally. Homicide, this index
Criminal Negligence, this index
Cruz standard of intoxication, 11:23
Double jeopardy, prosecution for DWI following chemical test refusal revoca-
tion, 11:85
Elements of offense, 11:18 et seq.
Erratic driving, VTL Section 1192 violations, 11:20
Evidence, odor of alcoholic beverage, or lack thereof, significance, 11:30
Felonies, this index
Field Sobriety Tests, this index
Forfeiture of motor vehicle, 9:42
Gaze nystagmus test, generally. Field Sobriety Tests, this index
Guilty verdict or plea, 46:50
Homicide, this index
Ignition Interlock Device Program, this index
Impaired defined, 11:29
Intoxication
defined
generally, 11:22 et seq.
bAC readings and, 11:25
criminal negligence and intoxication, 11:27
cruz standard, 11:23
objective standard, 11:23
voluntariness, 11:24
lay opinions as to, 11:28
Investigative notes, App. 49
Law licenses suspension, 11:102
Lay opinions as to intoxication, 11:28
Lesser offenses
reckless driving, 11:48
speeding, 11:49
Manslaughter, generally. Homicide, this index
Mens rea, VTL Section 1192 violations, 11:40
Moral certainty standard, circumstantial evidence, 11:100
Motor vehicle search, arrest justifying search of vehicle, 1:46
Murder, generally. Homicide, this index
Objective standard of intoxication, 11:23
Odor of alcoholic beverage, or lack thereof, significance, 11:30
Operating under the influence (OUI), 11:2
Operation, this index
Operation defined
admissions, corroboration, 11:37
VTL Section 1192 violations, 11:32
Opinions as to intoxication, 11:28
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DRIVING WHILE INTOXICATED—Cont’d
Penalties
attorneys
law licenses suspension, 11:102
class D felony, 46:16
class E felony, 46:15
drivers’ license suspension or revocation beginning at sentencing, 45:29
first offense, 46:6
guilty verdict or plea, 46:50
jail sentence, improper, 46:58
law licenses suspension, 11:102
lifetime revocation of drivers’ license for two convictions involving accidents
causing physical injury, 46:31
mandatory fines unless defendant sentenced to incarceration, 46:25
out-of-state convictions, 46:21
penalty chart, App. 54
pistol permit denial after convictions, 11:101
plea bargaining, 46:43, 46:44
probation, periods, 46:59
scarlet letter penalties, 11:83, 46:38
second offense, 46:7
split sentences, 46:55
unconditional discharge prohibited, 46:24
Per se DWI
generally, 11:10
lesser offenses, 11:44, 11:45
Plea negotiations
generally, 19:1 et seq.
Plea Bargaining, this index
Prosecution for DWI following chemical test refusal revocation, Double jeop-
ardy challenges, 11:85
Reckless Endangerment, this index
Reduce DWI charge, motion to, 24:22
Reversal of chemical test conviction voiding common law conviction, 37:9
Roadways covered
generally, 11:35
penal Law charges, 11:36
Scarlet letter penalties, 11:83, 46:38
Search of person incident to arrest, 1:45
Sentences
sentencing policies, 46:40
victim impact panel, 46:30
Simultaneous operation and intoxication, 11:33
Speeding, lesser offenses, 11:49
Split sentences, 46:55
Strict liability nature of offense, 11:40
Suppress predicate conviction in felony DWI case, motion to, 24:21
Suspension pending prosecution, generally. Drivers’ Licenses, this index
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DRIVING WHILE INTOXICATED—Cont’d
Vehicular assault, generally. Assault, this index
Vehicular manslaughter, generally. Homicide, this index
Victim impact panel, 46:30
Voluntariness of intoxication, 11:24

DRUGS
Alcohol and Drug Rehabilitation Program, App. 56
Bus driver use, prohibitions while on duty or within 6 hours before duty, 14:50
Driving While Ability Impaired, this index
Influence evaluation form, App. 5
Mandatory Alcohol/Substance Abuse Treatment, this index
Rehabilitation
drug abuse rehabilitative program summary, App. 16
Mandatory Alcohol/Substance Abuse Treatment, this index
Speedy trial rule, failure to conduct formal lab test of drugs in drug prosecution,
53:107
Symptom chart, App. 6
Twenty day orders, 49:9

DUPLICITOUS COUNTS
Double jeopardy, 23:19
Vehicular crimes, indictments, 12:19

DWI CHECKPOINTS
Sobriety Checkpoints, this index

EFFECTIVE ASSISTANCE OF COUNSEL
Pleading client guilty to top charge, 46:57

ELECTROMAGNETIC INTERFERENCE
Radio frequency interference. Breath Alcohol Test, this index

ELECTRONIC RECORDINGS
Audiotape destruction, sanction requirement, Rosario material, 28:18
Discovery, this index
Videotapes, this index

EMERGENCY DOCTRINE
Miranda warnings exceptions, 27:31

EMPLOYMENT
Disclosing prior criminal conviction on employment application, 51:14
Ignition interlock device program, employer’s vehicle, 48:22

EMTS
Evidentiary use of statements made to, 25:22
Physician-patient privilege, 44:19

ENDANGERING WELFARE OF CHILD
Vehicular crimes, 12:24
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ENGLISH
Defendant’s limited ability to understand English, Miranda warnings, 27:35

ENHANCED SENTENCE

Appellate Division limits trial court’s ability to change sentence based on
conduct between plea and sentencing, 46:46

EQUAL PROTECTION
Suspension pending prosecution, 45:29

ERRATIC DRIVING
VTL Section 1192 violations, 11:20

ESCAPE FROM CUSTODY
Speedy trial, effect on, 53:60

ESTOPPEL
Refusal, this index

EVIDENCE
Admissibility, this index
Admissions, this index
Aggravated Unlicensed Operation, this index
Alcoholic beverage odor, or lack thereof, significance, 11:30
Blood Alcohol Test, this index
Breath Alcohol Test, this index
Burden of Proof, this index
Calibration records, admissibility of, 11:54
Chemical Test, this index
Circumstantial evidence
moral certainty standard, 11:100
operation of vehicle, 2:10
Comment on defendant’s failure to advise police that someone else drove the
vehicle, 11:94
Confessions, this index
CPL Section 690.10 search warrant, Admissibility of chemical test result
obtained pursuant to, 11:90
Defendant’s failure to advise police that someone else drove the vehicle,
People’s comment on, 11:94
Discovery, this index
EMTs, evidentiary use of statements made to, 25:22
Exculpatory evidence. Discovery, this index
Expert Witnesses, this index
Fabrication of testimony charges by prosecution, 25:21
Field Sobriety Tests, this index
Foundation Requirements, this index
Gaze nystagmus test, generally. Field Sobriety Tests, this index
Hearsay, this index
Ignition interlock device program, Proof of compliance, 48:14
Impeachment, this index
Intent to move vehicle, 2:4
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EVIDENCE—Cont’d

Lay opinions as to intoxication, 11:28

Marijuana, significance of odor of, 10:18

Material evidence, breath sample, 34:2

Moral certainty standard in circumstantial evidence cases, 11:100

Motor Vehicle Stops, this index

Odor
alcoholic beverage, or lack thereof, significance, 11:30
burnt marijuana, significance of, 10:18

Operation of vehicle, evidence of operation before grand jury, 2:16

Per se DWI, 11:10

Police, statements overheard by, 25:23

Prior Convictions, this index

Proof, this index

Refusal, this index

Reputation for sobriety, admissibility of evidence of, 11:91

Screening Tests, this index

Self Incrimination, this index

Smell. Odor, above

Sobriety, admissibility of evidence of reputation for, 11:91

Statements, generally. Self Incrimination, this index

Supporting Depositions, this index

Suppression of Evidence, this index

Underage Offenders, this index

Witnesses, this index

EXCULPATORY EVIDENCE
Discovery, this index

EXIGENT CIRCUMSTANCES
Warrantless Arrest, this index

EXPERT WITNESSES
Ambient air failure effect, breath alcohol test, 42:13
Breath alcohol test
ambient air failure effect, 42:13
foundation, 11:56
BTO as expert, 29:12
Chemical test foundation evidence, 11:56
Chemical test result, defenses, 37:11
Impeachment, Treatise, cross-examination of expert witness with, 43:23
Speedy trial dispute, failure to retain expert on retrograde extrapolation in DWI

case, 53:106

EXPUNGEMENT

Certificate of relief from disabilities, effect of certificate on expungement of
underlying conviction, 51:9

Seal and Return, this index
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EXTRAPOLATION
Blood alcohol content. Breath Alcohol Test, this index

FACILITATING AGGRAVATED UNLICENSED OPERATION OF A
MOTOR VEHICLE
Aggravated Unlicensed Operation, this index

FALSE TEETH
Dentures, this index

FEES
Impaired Driver Program, 50:16
Plea bargaining, 18:8

FELLOW OFFICER RULE
Generally, 1:35

FELONIES
Aggravated DWI
class D felony, 9:3, 46:16
class E felony, 9:2, 46:15
Attorneys, driving while intoxicated
disbarment, 51:15
law licenses suspension, 11:102
Challenging predicate DWI convictions, 11:17
Complaints. Felony Complaints, this index
Definition, 11:14
Driving while ability impaired
class D felony, 9:3, 46:16
class E felony, 9:2, 46:15
Driving while intoxicated
generally, 9:1 et seq.
aggravated, 9:2
aggravated vehicular homicide, 9:36
amending indictment prior to trial, propriety of, 9:21
amendment of indictment during trial, propriety, 9:22
attorneys
disbarment, 51:15
effect of felony conviction on law license, 9:49
law licenses suspension, 11:102
class D felony
generally, 9:3, 46:16
deleting reference in indictment to class level of felony DWI, 24:23
class E felony
generally, 9:2, 46:15
deleting reference in indictment to class level of felony DWI, 24:23
combined influence, DWAI, 9:2
consecutive sentences, 9:28
constitutionality of VTL § 1193(1)(c), 9:24
double jeopardy, applicability to repeat offender statutes, 9:34
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FELONIES—Cont’d
Driving while intoxicated—Cont’d
duty of prosecutor
Brady material to grand jury, duty to present, 9:19
witnesses to grand jury, duty to present, 9:18
DWALI drugs, 9:2
effect of predicate conviction, 24:21
elevating misdemeanor to felony, time for trial, 9:40
failure to comply with CPL § 195.20, 9:39
felony plea conditioned upon waiver of civil claim, 9:44
fine, no mandatory minimum, 9:25
Forfeiture of Motor Vehicle, this index
forfeiture of vehicle, 9:42
guilty plea, applicability of CPL § 200.60, 9:10
impaired driver program, effect of participation on sentence, 9:48
joinder issues, 9:43
law license, effect of conviction on, 9:49
Leandra’s law, 9:4
merger of sentences, 9:29
motion to delete reference in indictment, 9:20
motion to reduce DWI charge, 24:22
motion to suppress predicate conviction in felony DWI case, 24:21
notice of presentation of case to grand jury, 9:14
out-of-state convictions, 9:8
persistent felony offender statute to felony DWI, 9:33
plea vacated despite waiver of right to appeal, 9:31
predicate DWI conviction
challenging, 9:13
grand jury issues in proving, 9:12
proving, 9:9, 9:11
trial issues in proving, 9:11
what counts, 9:7
prior convictions
predicate for felony treatment, 24:21
prior conviction as predicate, 24:21
prior to trial, propriety of amending indictment, 9:21
prison sentence, minimum, 9:27
propriety of amending indictment prior to trial, 9:21
reducing felony to misdemeanor, time for trial, 9:41
reduction to misdemeanor information, 9:38
reference in indictment to class level of felony DWI, deleting, 24:23
right to review records, 9:45
second felony offender statute to felony DWI, 9:32
severance issues, 9:43
statutory minimum, fine cannot be less, 9:26
Subsequent DWI charged as, court not required to advise, 9:6
superior court information cannot replace simplified information, 9:37
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FELONIES—Cont’d

Driving while intoxicated—Cont’d
time within which People must be ready for trial, 9:40, 9:41
transfer of misdemeanor DWI to local court, 9:15
trial, propriety of amending indictment prior to, 9:21
underlying felony, Assault 1st or Assault 2nd charge, 9:35
undocumented immigrant status, denial of probation, 9:46
unduly harsh and severe, sentences reduced as, 9:30
Vince’s law, 9:5
violation of probation hearing in defendant’s absence, 9:47

Leandra’s Law, 9:4

Out-of-state convictions, 11:15

Proving predicate DWI convictions, 11:16

Reference in indictment to class level of felony DWI, deleting, 24:23

Second Felony Offenders, this index

Special vehicles statute, 14:54

Surcharges, this index

VTL Section 1192 violations, 11:14 et seq.

VTL Section 1192 violations, this index

FELONY COMPLAINTS
Defined, 16:17
Form and content (information, misdemeanor complaint, felony complaint),
16:18

Verification (information, misdemeanor complaint, felony complaint and sup-
porting deposition), 16:19

FIELD SOBRIETY TESTS
Alco-Sensor. Screening Tests, this index
Alphabet test, 6:13
Constitutionality of only offering to English-speaking DWI suspects, 6:19
Custody, defendant in, Custodial interrogation, testimonial or communicative,
nature of responses, 6:18
Description, 6:5
English-speaking DWI suspects, 6:19
Finger to nose test, 6:12
Gaze nystagmus test
generally, 6:8, 8:1 et seq.
admissibility of video demonstrating HGN test, 8:3
admission of results of HGN test, required foundation, 8:4
HGN test, difference from other field sobriety tests, 8:2
procedures for administering HGN test, 8:6
proper administration of test, 8:6
results of HGN test, required foundation admission of, 8:4
standardization elements of test, 8:5
video demonstrating HGN test, admissibility of, 8:3
Miranda warnings
generally, 6:15
applicability of, 27:8
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FIELD SOBRIETY TESTS—Cont’d
Miranda warnings—Cont’d
custodial interrogation, 6:17
custody, defendant in, 6:16
VTL Section 1192 violations, 11:64
Mitigation, 6:14
Nature of tests, 6:1
Non-standardized field sobriety tests
generally, 6:11
mitigation, 6:14
One leg stand test, 6:10
Refusal to perform test
generally, 6:3, 6:4
evidence, 6:4
use as evidence, 6:4
Relevancy, 6:2
Right against self-incrimination
generally, 6:15 to 6:18
custody, defendant in, Custodial interrogation
generally, 6:17
testimonial or communicative, nature of responses, 6:18
miranda warnings
generally, 6:15
custody, defendant in, 6:16
Romberg test, 6:11
Screening Tests, this index
Secretary of State, filing of SFEST procedures with, 6:21
Standardized field sobriety tests, 6:6
Validated tests, 6:2, 6:7
Video of test where administering officer is unavailable, permissibility, 6:20
VTL Section 1192 violations, Miranda warnings, 11:64
‘Walk and turn test, 6:9

FIFTH AMENDMENT
Double jeopardy, 23:2
Test refusal, 41:79

FINES
Sanctions and Penalties, this index

FINGER TO NOSE TEST
Generally, 6:12
Field Sobriety Tests, this index

FIRST OFFENSE
Aggravated dwi, 46:8
Driving while ability impaired, 46:11, 46:13
Driving while intoxicated, 46:6
Test refusal, 15:15, 41:8
Underage offenders, zero tolerance law, 15:15, 46:18
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FOREIGN NATIONALS
Failure to administer field sobriety test to non-English speakers, 34:5
Test refusal, 41:82

FORFEITURE
Prior convictions, forfeiture of claims by guilty plea, 22:26

FORFEITURE OF MOTOR VEHICLE
Aggravated unlicensed operation
New York State Police counsel’s letter regarding towing vehicles, App. 9
vehicles used in commission of AUO, 13:57
Certificate of relief from disabilities, applicability of, 51:24
Constitutionality, 11:82
Driving while intoxicated, 9:42

FORMS
Affidavit of regularity/proof of mailing, App. 8
Certificate of relief, application and, App. 13
DMV DALL Form, supporting depositions, 17:21
Driving while ability impaired, drug recognition evaluation (DRE) procedures,
drug influence evaluation form, App. 5
Supporting Depositions, this index

FOUNDATION REQUIREMENTS
Breath test
generally, 11:52 et seq., 42:1 et seq.
expert testimony, 11:56
Chemical test, 11:56
Expert testimony, Breath test foundation, 11:56

FRUIT OF THE POISONOUS TREE
DMV records, suppression as, 13:41

FRYE HEARING
Ignition interlock device program, 48:39

GAZE NYSTAGMUS TEST
Field Sobriety Tests, this index

GRAND JURY
Exculpatory evidence, Brady material, Prosecutor’s duty to present, 21:10, 25:18
Minutes, disclosure of, 53:100
Prior convictions, 22:21
Public documents, admissibility, 43:16
Speedy trial dispute, failure to produce grand jury minutes, 53:100
Sufficiency of waiver of immunity by defendant, 12:35

GUILTY PLEAS
Advisements of rights, 11:93
Double Jeopardy, this index
Judicial plea bargaining policies
eve of trial bargaining, 19:14
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GUILTY PLEAS—Cont’d
Judicial plea bargaining policies—Cont’d
off-the-record promises, 19:19
Plea Bargaining, this index
Sufficiency of plea, 46:56

HABEAS CORPUS
Writ arising from speedy trial issues, 53:29, 53:34

HARDSHIP PRIVILEGE
Commercial motor vehicle, 45:18
DMV policy letter, App. 62
DMV revising opinion, App. 67
Suspension pending prosecution, 45:17, 45:21, App. 65

HARMLESS ERROR ANALYSIS
Prior convictions, 22:27

HEADSPACE GAS CHROMATOGRAPHY
Gas Chromatography, this index

HEALTH DEPARTMENT PERMIT
Blood and urine alcohol permits criteria, App. 3
Breathalyzer, App. 3

HEALTH DEPARTMENT RULES AND REGULATIONS
Blood and urine alcohol, App. 3
Breath test instruments, App. 3

HEARINGS
Blood, breath, or chemical tests, refusal. Refusal, this index
Discovery , this index
Huntley hearings, generally, 25:5
Motion to suppress. Suppression of Evidence, this index
Pretrial Hearings, this index
Prior Convictions, this index
Probable cause
hearsay, 1:34
necessity of hearing, 1:37
Refusal, this index
Rosario Material, this index
Sandoval issues, generally.Prior Convictions, this index
Sobriety checkpoint, illegal, 5:9
Speedy trial, 53:19, 53:95
HEARSAY
Business records. Admissibility, this index
Informants, tips from known, 1:18

Probable cause hearings, 1:34
Public documents. Admissibility, this index
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HIGHWAYS
Public Highways, this index

HOLIDAY
Speedy trial rule, holiday as last day to declare readiness for trial, 53:27

HOMICIDE
Aggravated criminally negligent homicide, 12:16
Aggravated vehicular homicide, 12:11
Challenges to new vehicular assault/vehicular manslaughter laws, 12:13
Criminally negligent homicide
generally, 12:15
aggravated, 12:16
Fetus not person for manslaughter, 12:33
Manslaughter
challenges to new vehicular assault/vehicular manslaughter laws, 12:13
fetus not person for manslaughter, 12:33
first degree vehicular manslaughter, 12:10
second degree vehicular manslaughter, 12:17
vehicular manslaughter, below
victim’s contributory negligence not a defense, 12:30
Speedy trial rule applicability, 53:17, 53:39, 53:40
Vehicular crimes
aggravated vehicular homicide, 12:11
challenges to new vehicular assault/vehicular manslaughter laws, 12:13
criminally negligent homicide, 12:15
fetus not person for manslaughter, 12:33
manslaughter. Vehicular manslaughter, below
Vehicular manslaughter
generally, 12:8-12:11
challenges to new vehicular assault/vehicular manslaughter laws, 12:13
commercial vehicles, 14:36
fetus not person for manslaughter, 12:33
first degree, 12:10
second degree, 12:9

HORIZONTAL GAZE NYSTAGMUS TEST
Field Sobriety Tests, this index

HOSPITAL RECORDS
Brady material, 21.12
Physician-patient privilege, 44:11

HOT PURSUIT
Generally, 4:3
Warrantless arrest, 4:3, 4:4

HUNTLEY HEARING
Self Incrimination, this index
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IGNITION INTERLOCK DEVICE PROGRAM
Generally, 48:1 et seq.
Accessibility of providers, 48:25
Affordability, 48:11
Blowing into IID, number of times, 48:16
Certificate of completion, 48:37
Challenge to IID condition, preservation, 48:42
Circumvention prohibited, 48:18
Condition of IID noted on defendant’s driving record, 48:15
Consecutive running of IID requirement with jail sentence, 48:34
Constitutionality of PL 60.21, 48:35
Constitutionality of VTL 1198, 48:38
Costs of installation and maintenance, 48:9, 48:11
Definitions, 48:2, 48:4
DPCA regulations for Ignition Interlock Devices, App. 63
Duration of installation, 48:7
Fee schedule provided by installer, 48:10
Frequency of reporting by IID providers, 48:26
Frye hearing, necessity of, 48:39
Hearing on alleged HD violation, 48:43
Interstate transfer of probation/conditional discharge involving IID requirement,
48:31
Intrastate transfer of probation/conditional discharge involving IID requirement,
48:30
Jail sentence, consecutive running of IID requirement, 48:34
Length of underlying license revocation, alteration, 48:33
Letter of deinstallation, 48:37
License revocation, alteration of length of underlying, 48:33
Lockout mode, 48:17
Lung capacity of defendant, reduced, 48:44
Monitor’s duty to report defendant to court and district attorney, 48:19
Notification of IID requirement, 48:12
Parolees, 48:36
Permissible conditions of probation, 48:32
Post-revocation conditional license, 48:29
Preinstallation requirements, 48:23
Probation, permissible conditions of, 48:32
Proof of compliance, 48:14
Real time reporting, 48:20
Reduced lung capacity of defendant, 48:44
Reporting by IID providers, frequency, 48:26
Rules and regulations, 48:3
Safeguarding personal information, 48:28
Scope of program, 48:5
SCRAM bracelet, responsibility for cost of, 48:41
Service intervals, mandatory, 48:24
Ten business days of installation, defendant to install IID within, 48:13
Usage history, 48:27
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IGNITION INTERLOCK DEVICE PROGRAM—Cont’d
Use of other vehicles
employer’s vehicle, 48:22
leased, rented or loaned, 48:21
Violation issues, 48:40
Who may not be required to install and maintain, 48:8
Who must be required to install and maintain IID, 48:6

IMMIGRATION
Conviction’s consequences, 51:11

IMPAIRED DRIVER PROGRAMS (IDP)
Generally, 50:1 et seq.
Additional treatment, referral for, 50:7
Aggravated Unlicensed Operation: this index
Alcohol and Drug Rehabilitation Program, App. 56
Completion of
commercial drivers’ license revocation not terminated by, 14:9
program documentation, 50:21
special vehicle license revocation not terminated by, 14:58
termination of refusal revocation, 41:73
Conditional licenses
generally, 50:2
disqualifications, 50:18
revocation, 50:19
third offenders ineligible for conditional license, 50:15
DMV personnel, 50:17
Eligibility
DMV letter regarding multiple offenders, App. 53
five year eligibility, 50:3
prior conviction voiding eligibility, 50:4
screening matrix, App. 17
third offenders not eligible, 50:15
vacated conviction voiding effect of prior participation, 50:5
Entry and reentry into program, 50:20
Fees, 50:16
Notice of completion of New York State Drinking Driver Program, App. 57
Out of state defendants, 50:12
Participation as satisfaction of jail sentence, 50:22
Prior conviction, effect of, 50:4
Probationers, DMV policy letter on relicensure, App. 4
Referral for additional treatment
generally, 50:7
advising clients of possible referral, 50:9
appeal, 50:10
criteria, 50:8
Refusal revocation, program completion and termination of, 41:74, 50:6
Rehabilitation. Subsequent arrest upon completion of program, below
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IMPAIRED DRIVER PROGRAMS (IDP)—Cont’d
Relicensure requirement. Subsequent arrest upon completion of program, below
Screening matrix, App. 17
Subsequent arrest upon completion of program

generally, 50:13
rehabilitation
drug abuse rehabilitative program summary, App. 16
relicensure requirement
generally, 50:14
relicensure requirement. Rehabilitation, above in this group
Twenty-day order, 49:1 et seq.
Vacated conviction restores eligibility, 50:5
Violation of conditional discharge, 50:11

IMPAIRMENT
Breath alcohol correlation, 29:2
Definition, 11:29
Driving While Ability Impaired, this index

IMPEACHMENT

Certificate of relief from disabilities, effect of prior conviction’s impeachment,
51:13

Defense witness, prearrest silence, 25:8
Discovery, witnesses, 21:35
Expert witnesses, Treatise, cross-examination of expert witness with, 43:23
Huntley hearings, 25:4
Involuntary statements. Self-incrimination, below
Prior Convictions, this index
Prior inconsistent statements, 25:14
Self incrimination
involuntary statements
generally, 25:4
non-noticed statement, use of, 26:38
prearrest silence, 25:8
use of guilty plea as evidence, 25:9
Witnesses
discovery, 21:35
impeachment of own witness, 25:13
prior inconsistent statements, 25:14

IMPLIED CONSENT
Chemical test
constitutionality, 11:77
unconscious defendant, 11:67
Constitutionality, VTL Section 1192 violations, 11:77
Unconscious defendant
generally, 11:67
VTL Section 1192 violations, Constitutionality, 11:77

Index-59



HanprLing THE DWI Case iIN NEw YORrRk

INCARCERATION
Sentences, this index
Surcharges, this index

INDICTMENT

Felonies, this index

Misdemeanors
jury trial rights, 11:96
plea offer, indictment after rejection of, 19:12
transfers of cases after indictment, 11:95

Plea bargaining
rejection of misdemeanor plea offer, indictment after, 19:12
restrictions applicable to, 19:22

Test refusal, improper presentation of refusal evidence to Grand Jury not requir-

ing indictment dismissal, 41:99
Transfers of cases after misdemeanor indictments, 11:95

INDIGENT DEFENDANTS
Fines, inability to pay, 46:47

INFORMANTS
Anonymous tips, 1:17
Motor vehicle stops
anonymous tips, 1:17
identified citizen, 1:18
known informant, 1:18
Stops based on tips from known informant or identified citizen, 1:18

INFORMATIONS
Accusatory instruments of local criminal court, this index

Alejandro, applicability to simplified informations and misdemeanor complaints,
16:10

Amendment
informations and prosecutor’s information, 16:21
simplified informations and misdemeanor complaints, 16:22
Appeals , this index
Appearance Tickets. Tickets, this index
Bill of particulars
deficient information, cannot cure, 16:24
information, prosecutor’s information and misdemeanor complaint, 16:23
Common law DWI charges DWAI by operation of law, information charging,
16:36
CPL 60.50’s applicability to misdemeanor informations, 16:38
Defined
generally, 16:8
felony complaint, 16:17
misdemeanor complaint, 16:14
prosecutor’s information, 16:11
simplified information, 16:3
Depositions. Supporting Depositions, this index
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INFORMATIONS—Cont’d
Dismissals
appeal dismissal for facial insufficiency, People’s right to, 16:37
original charges dismissed and refiled, re-use of supporting depositions, 17:26
supporting deposition lacking, denial of motion to dismiss nonreviewable in
collateral proceeding, 17:25

DWALI by operation of law, information charging common law DWI charges,
16:36

Failure of court to be in session on return date of simplified information, effect
of, 16:44
Felony complaints
defined, 16:17
form and content (information, misdemeanor complaint, felony complaint),
16:18
verification (information, misdemeanor complaint, felony complaint and sup-
porting deposition), 16:19
Form and content
information, misdemeanor complaint and felony complaint, 16:18
prosecutor’s information, 16:12
simplified information, 16:4
Misdemeanor complaints
amendment of simplified informations and misdemeanor complaints, 16:22
applicability of Alejandro to simplified informations and misdemeanor
complaints, 16:10
applicability of CPL 60.50 to misdemeanor informations, 16:38
bill of particulars (information, prosecutor’s information and misdemeanor
complaint), 16:23
defined, 16:14
form and content of information, 16:18
replacement by information and waiver of right to be prosecuted by informa-
tion, 16:16
required contents of instrument charging misdemeanor DWAI, 16:34
severance and consolidation of information, prosecutor’s information and mis-
demeanor complaint, 16:20
sufficiency on face, 16:15
verification, 16:19
Original charge dismissals and refilings, re-use of supporting depositions, 17:26
Prosecutor’s informations
amendment of informations and prosecutor’s informations, 16:21
bill of particulars (information, prosecutor’s information and misdemeanor
complaint), 16:23
defined, 16:11
form and content, 16:12

severance and consolidation of information, prosecutor’s information and mis-
demeanor complaint, 16:20

sufficiency on face, 16:13
superseding informations and prosecutor’s informations, 16:26
waiver of right to be prosecuted by information, 16:16
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INFORMATIONS—Cont’d
Refilings after dismissals of original charges, re-use of supporting depositions,
17:26
Replacement of misdemeanor complaints by information and waiver of right to
be prosecuted by information, 16:16

Re-use of supporting depositions where original charge is dismissed and refiled,
17:26
Severance and consolidation of information, prosecutor’s information and misde-
meanor complaint, 16:20
Simplified informations
generally, App. 11
Alejandro, applicability to simplified informations and misdemeanor
complaints, 16:10
Alejandro’s applicability to, 16:10
amendment of simplified informations and misdemeanor complaints, 16:22
based entirely on information and belief, 16:6
defined, 16:3
failure of court to be in session on return date of simplified information, effect
of, 16:44
form and content, 16:4
sufficiency on face, 16:9
superior court information cannot replace, 16:45
superseding not allowed, 16:27
supporting depositions, 17:11, 17:25, App. 12
Sufficiency on face
generally, 16:9
appeal dismissal for facial insufficiency, People’s right to, 16:37
defendant appears without counsel, scrutiny for facial sufficiency when, 16:30
latent vs. facially apparent defects, 16:29
misdemeanor complaint, 16:15
prosecutor’s information, 16:13
simplified information, 16:9
specific cases, 16:31
valid and sufficient instrument requirement, waiver of, 16:28
Superior court information cannot replace simplified information, 16:45
Superseding informations, prosecutor’s informations, 16:26
Superseding simplified information not permitted, 16:27
Supporting depositions, simplified informations, 17:10, 17:25, App. 12
Uniform traffic information
aggravated unlicensed operation, DMV printout not required, abstract of driv-
ing record, App. 10
no using uniform traffic ticket to charge parking, stopping, or standing viola-
tions, 16:7
Verification (information, misdemeanor complaint, felony complaint and sup-
porting deposition), 16:19
Waiver

replacement of misdemeanor complaint by information and waiver of right to
be prosecuted by information, 16:16
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INFORMATIONS—Cont’d
Waiver—Cont’d
valid and sufficient accusatory instrument requirement, waiver of, 16:28

INFRARED DEVICES
Breath Alcohol Test, this index

IN LIMINE MOTION

Screening tests, filing of in limine motion by defense counsel to preclude PBT
evidence at trial, 7:11

INSURANCE
VTL Section 1192 violations, insurer’s liability for injuries caused by violations,
11:99

INTENT
Move vehicle, intent to, 2:4, 2:5
Pre-trial motions, legislative intent of CPL 255.20(1), 24:3

INTERSTATE AGREEMENT ON DETAINERS
Speedy trial issues, 53:110

INTOXICATION
BAC readings and, 11:25
Criminal negligence and intoxication, 11:27
Cruz standard, 11:23
Driving While Intoxicated, this index
Objective standard, 11:23
Simultaneous operation and intoxication, 11:33
Voluntariness, 11:24
VTL Section 1192 definition
generally, 11:22 et seq.
BAC readings and, 11:25
criminal negligence and intoxication, 11:27
cruz standard, 11:23
voluntariness, 11:24

INTOXILYZER
Breath Alcohol Test, this index

INTOXIMETER
Breath Alcohol Test, this index

INVENTORY SEARCH GUIDELINES
Discovery, 20:66

INVOLUNTARY STATEMENTS
Self Incrimination, this index

JOINDER

Speedy trial, excludability of time delay, Joining defendant with co-defendant
whose speedy trial time has not expired, 53:61
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JUDGES

Plea bargaining
generally, 18:5
eve of trial bargaining, 19:14
off-the-record promises, 19:19

Prior convictions, judge presiding over hearing not disqualified from presiding at

bench trial in same case, 22:20
VTL section 1192 violations; arraigning judge as witness for prosecution, 11:103

JURISDICTION
Arrest, 1:24
Arrest, out-of-state, 1:23
Misdemeanor indictments, transfers of cases after, 11:95
Police jurisdiction to stop, 1:5
Probation, jurisdiction over CPL Article 440 motion, 46:53
Stop by police officer, 1:5
Transfers of cases after misdemeanor indictments, 11:95

JURY INSTRUCTIONS
Chemical test, pattern jury instructions regarding weight of chemical test result
of 0.08% or more, 37:8
Motion to depart from standard CJI pattern jury instructions, 24:20
Operation, 2:5, 11:32
Prior convictions, People v. Molineux, 22:65
Test refusal, 41:78

JURY TRIALS
Certificate of relief from disabilities, applicability to jury service, 51:20
Grand Jury, this index
Instructions. Jury Instructions, this index
Miranda warning compliance by police, submission to jury, 27:40
Misdemeanor indictments, VTL Section 1192 violations, 11:96
Night jury trials, 18:9
Police officer’s presence in room during deliberations, 18:10
Vehicular crimes, 12:21
VTL Section 1192 violations, misdemeanor indictments, 11:96

JUSTIFICATION
VTL Section 1192 violations, justification defense, 11:9

JUVENILES
Underage Offenders, this index

LACHES OR DELAY
Refusal, this index

LASER DETECTORS
Radar/Laser Detectors, this index

LAWN TRACTORS
Aggravated unlicensed operation, 13:39
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LEANDRA’S LAW
Driving while intoxicated, 9:4
Felony aggravated DWI, 46:10

LEAVING SCENE OF ACCIDENT WITHOUT REPORTING
Personal injury damage, 12:26
Property damage, 12:25

LEGISLATIVE HISTORY
VTL Section 1192, 11:4

LEGISLATIVE PREEMPTION
Vehicular crimes, 12:2

LESSER OFFENSES
Common law DWI, 11:42
Driving While Intoxicated, this index
DWAI
generally, 11:42, 11:44, 11:45
misdemeanor DWAI, 11:47

Higher level offense conviction mandates dismissal of lesser included offenses,
12:22

Misdemeanor DWAI, 11:47

Per se DWI, 11:44, 11:45

Reckless driving, VTL Section 1192 violations, 11:48
Refusal to charge, 11:46

Speeding, VTL Section 1192 violations, 11:49
Vehicular crimes, 12:22

VTL Section 1192 Violations, this index

LICENSE
Attorneys felony DWI convictions
disbarment, 51:15
law licenses suspension, 11:102
Certificate of Relief from Disabilities, this index
Commercial drivers’ licenses, generally. Commercial Drivers, this index
Drivers’ Licenses, this index
Police running plates for no reason, 1:10
Restricted Use Licenses, this index

LIMITATIONS AND RESTRICTIONS
Surcharges, this index
Vehicular crimes, 12:14

LIVERY
Taxicabs, this index

LONG GUNS
Certificate of relief from disabilities applicability, 51:19
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MALICIOUS PROSECUTION

Speedy trial issues, whether CPL 30.30 dismissal favorable termination for mali-
cious prosecution action, 53:113

MANDATORY ALCOHOL/SUBSTANCE ABUSE TREATMENT
Generally, 54:1 et seq.
Assessments, 54:5, 54:6
Authorized treatment providers, 54:8
Completion, 54:10
Confidentiality, 54:9
Definitions, 54:3
Enrollment and completion of treatment, parties, 54:7
Evaluation fee, dissatisfaction with results, 54:11
Mandatory assessment procedures, 54:6
Screening, 54:4
Special procedures, 54:2

MANSLAUGHTER
Homicide, this index

MATERIAL EVIDENCE
Breath sample, 34:2

MEDICAL HISTORY
Improper comments regarding resulting in reversal, 44:21

MEDICAL RECORDS
Admissibility, 43:29

MENS REA
Criminal negligence, 11:27
VTL Section 1192 violations, 11:40

MINORS
Underage Offenders, this index

MIRANDA WARNINGS
Generally, 27:1 et seq.
Accident investigations, applicability of Miranda warnings, 27:6
Applicability, 27:4-27:11
Arrest, warnings required at time of, 27:37
Attempt to bribe officer, applicability of right to counsel after, 27:49
Bribe officer, applicability of right to counsel after attempt, 27:49
Chemical tests
generally, 11:63
applicability of Miranda warnings, 27:9
refusals, applicability of Miranda warnings, 27:9
Custodial interrogation
generally, 6:16, 6:17
application, 27:24
determination of ““in custody,” 27:25
interrogation, what constitutes, 27:27
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MIRANDA WARNINGS—Cont’d

Custodial interrogation—Cont’d

question of law and fact, 27:26

represented by counsel on other matter, 27:46

right to counsel, interrogation after invocation of, 27:45

testimonial or communicative, nature of responses, 6:18
Emergency doctrine, exception, 27:31
Exceptions

emergency doctrine, 27:31

pedigree question, 27:29

public safety, 27:30
Field Sobriety Tests , this index
5th Amendment, applicable to questioning by government agent, 27:23
Harmless error analysis and Miranda violation, 27:42
Huntley hearing, not necessarily required, 27:41
Impeachment

use of precluded statements for, 27:18

use of silence for, 27:17
Inadmissible statements, involuntary statements, 27:19
Injuries, effect on voluntariness of statements, 27:21
Interrogation, what constitutes, 27:27
Intoxication, effect on voluntariness of statements, 27:20
Involuntary statements

determination, 27:2

inadmissibility, 27:19

injuries, effect on voluntariness, 27:21

intoxication, effect on voluntariness, 27:20

medication, effect on voluntariness, 27:21

mental disease or defect, effect on voluntariness, 27:22
Juveniles, applicability of Miranda warnings, 27:11
Late warnings, effect of, 27:38
Limited ability to understand English, defendant’s waiver, 27:35
Low intelligence, waiver by defendant of, 27:36
Medications, effect on voluntariness of statements, 27:21
Mental disease or defect, effect on voluntariness of statements, 27:22
Noncustodial interrogation, 27:47
Non-felony offenses, applicability of Miranda warnings, 27:7
Pedigree question, exception, 27:29
Police compliance with Miranda, submission to jury, 27:40

Police procedures to hinder communication between defendant and counsel,
27:50

Post-Miranda statements, effect of violation on, 27:39

Preamble, rendering warnings ineffective, 27:33

Public safety, exception, 27:30

Questioning by probation or parole officers, applicability of Miranda warnings,

Request for consent to search after right to counsel invoked, 27:48
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MIRANDA WARNINGS—Cont’d
Right to counsel
attempt to bribe officer, applicability of right after, 27:49
custodial interrogation after right invoked, 27:45
noncustodial interrogation, 27:47
police procedures that hinder communication, 27:50
representation by counsel on other matter, 27:46
request for consent to search after right invoked, 27:48
request for counsel must be unequivocal, 27:44
use of defendant’s invocation as case in chief, 27:16
when attaches, 27:43
Right to remain silent as fundamental right, 27:12
Routine traffic stops, applicability of Miranda warnings, 27:5
Silence
impeachment, use of silence for, 27:17
post-arrest silence, use of, 27:14
pre-arrest silence, use of, 27:13
right as fundamental right, 27:12
selective silence, use of, 27:15
waiver of right thereafter, 27:34
Spontaneous utterances, application to, 27:28
Statements of defendant overheard by police, 25:23
Terry stops, applicability of Miranda warnings, 27:4
Traffic stops, applicability of Miranda warnings, 27:5
Use of defendant’s invocation of Miranda rights as case-in-chief, 27:16
Violation
effect on post-Miranda statements, 27:39
harmless error analysis, 27:41
VTL Section 1192 violations
chemical testing, 11:63
field sobriety tests, 11:64
Waiver
limited ability to understand English, defendant’s, 27:35
low intelligence, waiver by defendant of, 27:36
must be knowing, voluntary and intelligent, 27:32
right of silence, waiver after initial exercise, 27:34

MISDEMEANOR COMPLAINTS

Amendment of simplified informations and misdemeanor complaints, 16:22

Applicability of Alejandro to simplified informations and misdemeanor
complaints, 16:10

Applicability of CPL 60.50 to misdemeanor informations, 16:38

Bill of particulars (information, prosecutor’s information and misdemeanor com-
plaint), 16:23

Defined, 16:14

Form and content of information, 16:18

Replacement by information and waiver of right to be prosecuted by informa-
tion, 16:16

Index-68



INDEX

MISDEMEANOR COMPLAINTS—Cont’d
Required contents of instrument charging misdemeanor DWAI, 16:34
Severance and consolidation of information, prosecutor’s information and misde-
meanor complaint, 16:20
Sufficiency on face, 16:15
Verification, 16:19

MISDEMEANORS
DWAL Driving While Ability Impaired, this index
DWI. Driving While Intoxicated, this index
Guilty plea, bar to prosecution for more serious charge, 9:17
Indictment , this index
Plea bargaining, Indictment after rejection of misdemeanor plea offer, 19:12
Surcharges, this index
Transfers
DWI to local courts, 9:15
post-indictment, 11:95
12 person jury, defendant entitled to, 9:16

VTL Section 1192 violations, Misdemeanor indictments, transfers of cases after,
11:95

MORAL CERTAINTY
Conviction standard in circumstantial evidence cases, 11:100

MOTIONS
Compel discovery. Discovery, this index
Evidence. Suppression of Evidence, this index
Pre-trial Motions, this index

MOTOR VEHICLE ACCIDENTS
Death or serious injury, 46:32
Defendant’s failure to recall, fitness to stand trial, 12:36
DWI Investigative Notes, App. 49
Unobserved infractions, 1:13

MOTOR VEHICLE REGISTRATION
Request upon stop, 1:27

MOTOR VEHICLES
Accidents. Motor Vehicle Accidents, this index
Definition, 2:2
GPS device used to track suspect’s movements, 1:47
Operation, this index
Parked. Parked Vehicles , this index
Passenger required to exit vehicle, police officer demand for, 1:30
Registration, request upon stop, 1:27, 1:28
Searches. Motor Vehicle Searches, this index
Stops. Motor Vehicle Stops, this index

MOTOR VEHICLE SEARCHES
Driving while intoxicated, arrest justifying search of vehicle, 1:46
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MOTOR VEHICLE SEARCHES—Cont’d
Mistaken arrest, 1:21
Pretextual stop, 1:19
Search incident to arrest, 1:44, 1:46
Traffic Infractions, this index

MOTOR VEHICLE STOPS
Generally, 1:2
Aggravated unlicensed operation, suspicion, 13:40
Anonymous tips, 1:17
Checkpoint stop
generally, 1:20
Sobriety Checkpoints, this index
Continued detention unlawful, initial stop lawful and, 1:25
Crime victims, when can police stop suspected victim, 1:8
Defendant’s failure to appear for suppression hearing, consequence, 1:42
Drivers’ licenses, request upon stop, 1:27, 1:28
Evidence, suppression. Suppression of evidence, below
Exit vehicle, police officer demanding driver, 1:29
Fellow officer rule, 1:35
Informants
anonymous tips, 1:17
identified citizen, 1:18
known informant, 1:18
Initial stop lawful and continued detention unlawful, 1:25
Interior of vehicle search during stop for traffic infraction, 1:43
Jurisdiction of officer, 1:5
Length of traffic stop must be reasonable requirement, 1:26
Mistaken arrest, 1:21
Mistake of law stop, 1:16
Motor vehicle registration, request upon stop, 1:27, 1:28
Moving vehicle, when police officer can stop, 1:6
Out-of-state stops, 1:23
Parked vehicles
generally, 1:3
approaching, 1:4
stopping, 1:7
uniform traffic ticket, using to charge parking violation, 16:7
Pretextual stop, 1:19
Sobriety Checkpoints, this index
Standing to challenge, 1:38
Suppression of evidence
burden of proof for basis to stop at hearing, 1:39
defendant’s failure to appear for suppression hearing, consequence, 1:42
prosecution’s opportunity to prove probable cause, 1:40
trial testimony conflicts with hearing testimony, 1:41
Test refusal, invalid stops, 41:35
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MOTOR VEHICLE STOPS—Cont’d
Using uniform traffic ticket to charge parking, stopping or standing violations,
16:7
Warrantless arrests in home, 1:22

MULTIPLE FINES
Double jeopardy, 23:76

MULTIPLICITOUS COUNTS
Double jeopardy, 23:20
Vehicular crimes, indictments, 12:20

MURDER
Homicide, this index

NATIONAL HIGHWAY TRAFFIC SAFETY ADMINISTRATION (NHTSA)
GUIDELINES

Breath Alcohol Test, this index
Field Sobriety Tests, this index

NEGLIGENCE
Criminally Negligent Homicide, this index

NEGOTIATION
Generally, 19:1 et seq.
Off-the record agreements, 19:19
Plea Bargaining, this index

NIGHT JURY TRIALS
Plea bargaining, 18:9

NON-COMMERCIAL TRUCKS
Taxicabs, this index

NOTICE
Aggravated Unlicensed Operation, this index
Breathalyzer refusal hearing, 41:86
CPL 710.30 notice, failure to produce as grounds, speedy trial claim, 53:105
Forfeiture of Motor Vehicle, this index
Ignition interlock device program, 48:12
Pre-trial motions, waiver of reasonable notice to People requirement, 24:11
Self Incrimination, this index
Underage offenders, zero tolerance law, notice of hearing, 15:36

OBJECTIONS
Field sobriety tests, failure to perform, 6:4

OBSERVANCE
Unobserved traffic infraction, 1:13

ODOR OR SMELL
Evidence, this index
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ONE LEG STAND
Generally, 6:10
Field Sobriety Tests, this index
Validated tests, 6:10

OPENING STATEMENTS

Double jeopardy challenges, Effect of dismissal for prosecutor’s failure to give
sufficient opening statement, 11:87

OPERATING UNDER THE INFLUENCE (OUI)
Generally, 11:1 et seq.
VTL Section 1192 Violations, this index

OPERATION
Generally, 2:1 et seq.
Accusatory instrument requirement, 2:7
Admissions
generally, 2:8
corroboration, 11:37
Aggravated Unlicensed Operation, this index
Boat operation, generally, 2:13
Circumstantial evidence, 2:10
Confessions, 2:8
Corroboration, 2:8
Cross-examination of defense witness who claims to have been driver, 2:19
Defendant at trial, effect of inability of witness to identify, 2:17
Defendant’s failure to advice them that someone else drove, 2:18
Definition, VTL Section 1192 violations, 11:32
Evidence of operation before grand jury, sufficiency, 2:16
Inability of witness to identify defendant at trial, effect, 2:17
Influence, operation under (OUI)
generally, 11:1 et seq.
VTL Section 1192 Violations, this index
Intent to move vehicle
generally, 2:4
jury instructions, 2:5
Jury instructions, 2:5
Misdemeanor informations, 2:9
Out-of-control vehicle, 2:12
Pattern jury instruction, 11:32
Police officer, operation at command of, 2:11
Prior driving record to prove vehicle operation, admissibility, 2:14
Simultaneous operation and intoxication requirement, 2:6, 11:33
Statement of unavailable witness claiming to be operator, admissibility, 2:15
VTL Section 1192 violations, Defined, 11:32

OPERATIONAL CHECKLIST
Breath Alcohol Test, this index
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OPINIONS
Lay opinions as to intoxication, 11:28

OUT-OF-CONTROL VEHICLE
Operation to stop, 2:12

OUT-OF-STATE

Arrests by out-of-state officers in New York, 1:24

Convictions
generally, 11:15
certificate of relief from disabilities, 51:22
felony DWI based on out-of-state convictions, 9:8
prior convictions, youthful offender or juvenile delinquency adjudication in

NY, 22:46
Prior convictions, youthful offender or juvenile delinquency adjudication in N,
22:46

Suspension pending prosecution, 45:10

OVERDUE TAXES
Unlicensed operation, sentence where suspension for overdue taxes, 13:17

PARDON
Certificate of relief from disabilities, pardon of underlying conviction, 51:9

PARKED VEHICLES
Approaching, 1:4
Summons as appearance ticket but not accusatory instrument, 16:41
Using uniform traffic ticket to charge parking violation, prohibition, 16:7
When can police stop parked car, 1:7

PARKING VIOLATION SUMMONS
As appearance ticket but not accusatory instrument, 16:41
Prior convictions, repeated failure to pay tickets, 22:48
Service, 17:24

PAROLE

Certificate of relief from disabilities, issuance of certificate by Parole Board,
51:31, 51:32
Ignition interlock device program, 48:36

PARTITION RATIO
Blood Alcohol Test, this index

PASSENGER IN VEHICLE
Stops, police officer demand for passenger required to exit vehicle, 1:30

PAST RECOLLECTION RECORDED
Admissibility, 43:22

PAYMENT
Test refusal, payment of civil sanctions, 41:71

PEDIGREE INFORMATION
Self incrimination statements exception, 26:23
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PEDIGREE QUESTION
Miranda warnings exceptions, 27:29

PENALTIES
Sanctions and Penalties, this index

PEOPLE V. MOLINEUX
Prior Convictions, this index

PERMITS
Health Department Permit, this index
Pistol permit, certificate of relief from disabilities applicability, 51:18
Underage Offenders, this index

PER SE DWI
Aggravated DWI, lesser included offense of, 11:39
Lesser offenses, 11:39, 11:44, 11:45
VTL Section 1192 Violations, this index

PERSONAL INJURY
Vehicular crimes, leaving the scene of accident without reporting, 12:26

PHOTOGRAPHS AND DRAWINGS RELATING TO CRIMINAL ACTION
Alcotest photo, App. 18
Datamaster photo, App. 19
Decedent, improper introduction of photo of, 12:37
Simulator photo, App. 26

PHYSICAL COORDINATION TESTS
Field Sobriety Tests, this index

PHYSICAL INJURY
Vehicular crimes, UTTs, 12:23

PHYSICIAN-PATIENT PRIVILEGE
Generally, 44:1 et seq.
Blood alcohol test, 38:42
Blood samples and blood test results, 44:12
Blood tests, 44:11
Compulsory chemical test, 40:27
Confidences, fiduciary duty of physician, 44:8
Construction and interpretation, 44:4
Criminal proceedings, 44:7
Defendant’s medical history, prosecutor’s improper comments regarding, 44:21
Defined, 44:2
DWI cases, waiver, 44:16
EMTs, 44:19
Exceptions, 44:13
Harmless error analysis, 44:17
Hospital records, 44:11
Patient, privilege belonging to, 44:5
Pringle, application, 45:6
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PHYSICIAN-PATIENT PRIVILEGE—Cont’d
Rationale for privilege, 44:3
Readily apparent to layperson, inapplicability to observations that would be,
44:10
Statutory nature of, 44:6
Suppression of evidence obtained as fruit of violation, 44:18
Third party, waiver, 44:20
Trumped by Brady rule, 44:14
Types of information, 44:9
Waiver, 44:15, 44:16, 44:20

PISTOL PERMIT
Certificate of relief from disabilities applicability, 51:18

PLACE OR LOCATION
Public highways, accusatory instrument must properly allege location of offense,

PLEA BARGAINING
Generally, 19:1 et seq.
Acceptance on eve of trial, 19:14
ADA, what to tell, 19:2
Advisements of rights, 11:93
Appeals , this index
Civil release, conditioning dismissal on execution of, 19:9
Clients, 18:7
Coercion
incarceration threats, 19:13
Commercial drivers, 14:28
Conditioning dismissal on execution of civil release, 19:9
Conditioning plea on waiver of right to appeal. Appeals , this index
Consent requirement, 19:23
Contract law offer and acceptance principles, 19:14
Correction of erroneous plea bargain, 19:17
Court personnel, 18:6
Court policies
generally, 19:15
eve of trial bargaining, 19:14
off-the-record promises, 19:19
Criteria for prosecution, 19:4
Driving while ability impaired
limitations, 10:13
penalties, guilty verdict or plea, 46:50
Driving while intoxicated
court must advise defendant of direct consequences of, 46:44
mandatory fine omitted, withdrawal of plea, 46:43
reckless driving, reduction to, 46:54
Duress. Coercion, above
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PLEA BARGAINING—Cont’d
Enhanced sentence, Appellate Division limits trial court’s ability to change
sentence based on conduct between plea and sentencing, 46:46
Erroneous bargain, correction, 19:17
Eve of trial bargaining, 19:14
Fees, 18:8
Felony complaints, restrictions applicable to, 19:22
Fines
driving while intoxicated, mandatory fine omitted, withdrawal of plea, 46:43
failure to specify, 19:18
First offenders, 19:5
Illegal plea bargain, correction, 19:17
Incarceration threats, 19:13
Indictment, this index
Judges, this index
Limitations, 19:20
Local criminal court practice, generally, 18:1 et seq.
Misdemeanor plea offer, indictment after rejection of, 19:12
Motion practice, 18:3
Multiple offenders, 19:7
Negotiating dispositions, 18:2
Night jury trials, 18:9
Off-the record agreements, 19:19
Perspective of prosecutor, 19:3
Preparation, 19:2
Pre-trial hearings, 18:4
Prior DWI history, misrepresentations regarding, 19:24
Probationary sentences, 19:8
Prosecutors, this index
Reckless driving, 46:54
Refusal report waivers, 19:21
Restrictions applicable to indictment are inapplicable to felony complaint, 19:22
Right to appeal, conditioning plea on waiver of. Appeals , this index
Right to trial, coercion of defendants asserting
generally, 19:11
incarceration threats, 19:13
Sanctions. Fines, above
Second offenders, 19:6
Sufficiency of guilty plea, 46:56
Vacation of erroneous plea bargain, 19:17
Waiver
refusal reports, 19:21
right to appeal, conditioning plea
generally, 19:10
illegal sentences, 19:16

POLICE OFFICERS AND POLICE ACTION
Approaching parked vehicle, when allowed, 1:3
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POLICE OFFICERS AND POLICE ACTION—Cont’d

Arrest, this index

Breath screening test, duty of police to perform, 7:3

Discovery, this index

Fleeing person, pursuit of, 1:14

Jury deliberations, police officer’s presence in room during, 18:10

Mere traffic infraction, arrest of person for, 1:12

Moving vehicle, when police can stop, 1:6

New York City police intoxicated driver testing unit evaluation, App. 2

Parked vehicle, when approach is allowed, 1:3

Prior convictions, treatment of law enforcement witness at cross-examination,
22:24

Procedures that hinder communication between defendant and counsel, Miranda,
27:50

Reasonable suspicion to stop. Motor Vehicle Stops, this index

Safety of arrestee, police responsibility for, 11:98

Statements of defendant overheard by police, 25:23

Stopped but not parked, when approach is allowed, 1:4

Stopping of parked vehicle, when allowable, 1:7

Training manuals, discovery, 20:65

Unlawful fleeing, 12:27

Unobserved DWAL, police arrest of person for, 1:13

Unobserved traffic infractions, issuance of tickets for, 1:11

Victim of crime, when police officer can stop person suspected to be, 1:8

Weapons, when police officer can ask occupants of lawfully stopped vehicle
about possession of, 1:9

POLICE TRAINING MANUALS
Discovery, 20:65

POOR PERSONS
Indigent Defendants, this index

POST-MIRANDA WARNING STATEMENTS
Effect of violation of Miranda statements, 27:39

PREEMPTION
Vehicular crimes, legislative preemption, 12:2

PREGNANCY
Vehicular crimes, fetus not person for manslaughter charge, 12:33

PRELIMINARY HEARINGS
Discovery, 20:106

PRE-SENTENCE INVESTIGATION REPORT
Defendant entitled to copy, 46:48
Prosecutor must honor recommendations made in, 46:45

PRESERVATION OF EVIDENCE
Discovery, motions and orders, 20:89
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PRESS
Prior convictions, summary exclusion from hearing, 22:18

PRETEXT STOPS OF VEHICLES
Generally, 1:19
Constitutionality, 11:80

PRE-TRIAL HEARINGS
Chemical Tests, this index
People’s refusal to go forward at court-ordered pretrial suppression hearing,
effect of, 24:25
Plea bargaining, 18:4
Referral to judicial hearing officer, pre-trial motions, 24:24

PRE-TRIAL MOTIONS
Generally, 24:1 et seq.
Alco-Sensor test results, suppressing, 24:19
Applicability of CPLR in criminal cases pre-trial motions, 24:9
Blood test results, suppressing, 24:17
Breath test, suppression of
alco-Sensor test results, 24:19
breath test as suppressible evidence, 24:13
consented-to breath test
motion in limine to suppress, 24:16
motion to suppress pursuant to CPL 710.20(5), 24:15
motion in limine to suppress, 7:11
Chemical tests
compulsory test, suppressing, 24:14
refusal to take test, suppressing, 24:18
Consented-to breath test. Breath test, suppression of, above
CPL 255.20(1)’s legislative intent, 24:3
Defined, 24:2
Depart from standard CJI pattern jury instructions, 24:20
Discovery, this index
Dismiss, motion to
generally, 24:27
failure to make timely motion as waiver of issue, 24:12
speedy trial grounds, 24:7
supporting deposition insufficient or lacking, 17:25, 24:10
withdraw charge, People’s right to, 24:28
Dismissals of original charges and refilings, re-use of supporting depositions,
17:26
Jury instructions, motion to depart from standard CJI pattern, 24:20
Legislative intent of CPL 255.20(1), 24:3
Notice to People reasonable, waiver of requirement, 24:11
Original charge dismissals and refilings, re-use of supporting depositions, 17:26
Predicate conviction in felony DWI case, suppressing, 24:21
Procedure
generally, 24:8
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PRE-TRIAL MOTIONS—Cont’d
Procedure—Cont’d
applicability of CPLR, 24:9
motion to suppress. Suppression of evidence, this index
speedy trial motion, 53:91-53:96
supporting deposition insufficient or lacking, motion to dismiss basis, 17:25,
24:10
waiver of writing and reasonable notice to People requirements, 24:11
Protective Orders, this index
Reasonable notice to People requirement, waiver of, 24:11
Reduce DWI charge, motion to, 24:22
Reference in indictment to class level of felony DWI charge, deleting, 24:23
Referral to judicial hearing officer
generally, 24:24
refusal of People to go forward at court-ordered pre-trial suppression hearing,
effect of, 24:25

Refilings after dismissals of original charges, re-use of supporting depositions,
17:26

Refusal of People to go forward at court-ordered pre-trial suppression hearing,
effect of, 24:25
Refusal to take chemical test, suppressing, 24:18
Re-use of supporting depositions where original charge is dismissed and refiled,
17:26
Speedy trial issues
generally, 24:6, 24:7, 53:84
burden of proof, 53:95
exceptional fact or circumstances causing delay after ready for trial, 53:84,
53:85
hearing, necessity of, 53:95
People’s failure to respond to motion, 53:93
postreadiness adjournment, People’s burden to prove basis for, 53:96
procedure for speedy trial motion, generally, 53:91
pro se motion of represented defendant, 53:97
summary granting of motion, 53:94
timeliness of motion, 53:92
Supporting Depositions, this index
Suppression of Evidence, this index
Time for filing
generally, 24:4
authority of court to shorten time period, 24:5
exceptions to 45-day speedy trial rule, 24:6, 24:7
motions to dismiss
failure to make timely motion as waiver of issue, 24:12
speedy trial grounds, 24:7
speedy trial rule, 24:6, 24:7
Waiver
failure to make timely motion to dismiss as waiver of issue, 24:12
writing and reasonable notice to People requirements, 24:11
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PRE-TRIAL MOTIONS—Cont’d
Withdraw charge, People’s right to, 24:28
Writing requirement, 24:11

PRINGLE RULE
Suspension pending prosecution, 45:6, 45:7

PRIOR CONVICTIONS
Absence from hearing, when superfluous, 22:17
Aggravated unlicensed operation, 13:54
Authority of court to alter ruling mid-trial, limitations, 22:14
Compromise, 22:10
Court’s discretion, scope of, 22:11
Cross-examination, scope of, 22:12, 22:29
Defendant’s right to rely on court’s ruling, 22:13
Disbarment from practice of law, 22:33
Disclosure to defendants, 22:2, 22:3
Double Jeopardy, this index
Driving while intoxicated. Felonies, this index
Guilty plea as evidence, 25:9
Hearing
generally, 22:5
absence from hearing, when superfluous, 22:17
ACODed, cross-examination regarding prior charge that was, 22:30
authority of court to alter ruling mid-trial, limitations, 22:14
bench trial, necessity of hearing if defendant chooses, 22:19
burden of proof, 22:6
co-defendant, cross-examination by counsel for, 22:34
cross-examination, 22:12, 22:29
defense witness, cross-examination in violation of Sandoval ruling, 22:35
different charge, cross-examination regarding facts of charged dismissed as
part of plea bargain to, 22:31
forfeiture of claims by guilty plea, 22:26
grand jury, applicability to, 22:21
guilty plea, forfeiture of claims by, 22:26
harmless error analysis, 22:27
ineffective assistance of counsel, lack of familiarity with Sandoval, 22:28

judge presiding over hearing not disqualified from presiding at bench trial in
same case, 22:20

law enforcement witness, treatment at cross-examination, 22:24

law of the case doctrine, applicability, 22:22

opening the door to use of evidence precluded by Sandoval ruling, 22:15
pending criminal charge, cross-examination regarding, 22:32
preservation of issue, 22:25

press, summary exclusion from hearing, 22:18

probative v. unfair prejudice, guidelines for weighing, 22:7

right to be present, defendant’s, 22:16

witness other than defendant, applicability, 22:23
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PRIOR CONVICTIONS—Cont’d
Impeachment
generally, 22:36-22:43
alcohol consumption other than on day of arrest, evidence of, 22:41
Alford plea, 22:47
alias, use of, 22:49
defense counsel, statement made by, 22:51
disbarment from practice of law, 22:33
large volume of prior convictions, 22:43
old/remote conviction, 22:42
out-of-state conviction resulting in youthful offender or juvenile delinquency
adjudication in NY, 22:46
parking tickets, repeated failure to pay, 22:48
penal law violation conviction, 22:37
precluded chemical test refusal DWI case, 22:40
prior DWI-related conviction in DWI case, 22:39
prior similar offense conviction, 22:38
subsequently reverse on appeal, prior conviction that is, 22:52
traffic infraction conviction, 22:36
undocumented/illegal immigration status, 22:50
youthful offender/juvenile delinquency adjudication, 22:44
Opening the door to use of evidence precluded by Sandoval ruling, 22:15
Out-of-state conviction, 22:45
Out-of-state convictions, effect, 11:15
People v. Molineux
generally, 22:55 et seq.
absence of mistake or accident exception, 22:58
background information exception, 22:61
character evidence, use of, 22:72
civil cases, 22:76
common scheme or plan exception, 22:59
complete the narrative exception, 22:63
DDP/IDP, defendant’s previous attendance at, 22:73
denial of or refusal to admit prior conviction, 22:67
DWI-related Sandoval/Ventimiglia/Molineux issues, 22:80
evidence excluded under, 22:69
extrinsic evidence on collateral matter, 22:70
gang affiliation, referenced to defendant’s alleged, 22:75
identity exception, 22:60
inextricably interwoven exception, 22:62
instructions to jury, 22:65
intent exception, 22:57
jury instructions, 22:65
motive exception, 22:56
prior bad acts evidence, improper admission resulting in reversal, 22:77
prior bad acts evidence, proper admission, 22:78
prior offense is element of current offense, 22:66
probative value vs. prejudice, 22:64
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PRIOR CONVICTIONS—Cont’d

People v. Molineux—Cont’d

reverse evidence, 22:68

silence of defendant, use of, 22:71

subsequent bad acts evidence, 22:79

uncharged crime, evidence that defendant did not commit, 22:74
People v. Sandoval, generally, 22:4
Record of Sandoval ruling by court, 22:9
Right to be present, defendant’s, 22:16
Sandoval issues, generally, 22:1
Suspension pending prosecution, 45:23
Timing of disclosure, 22:3
Ventimiglia hearing

generally, 22:53

right to be present, defendant, 22:54
VTL Section 1193(1)(c) priors, 11:16
Weighing relevant factors required, 22:8

PRIVACY
Warrantless arrest, generally, 4:1 et seq.

PRIVILEGES
Attorney-Client Privilege, this index
Physician-Patient Privilege, this index

PROBABLE CAUSE
Arrest
generally, 1:32
time of arrest, probable cause requirement at, 1:36
vtl section 1192 violations, 11:31
Warrantless Arrest, this index
Driving while ability impaired by drugs
generally, 10:3
drug recognition evaluation (DRE) procedures, 10:17
Field Sobriety Tests, this index
Gaze nystagmus test, generally. Field Sobriety Tests, this index
GPS device used to track suspect’s movements, 1:47
Hearings, Necessity, 1:37
Hearsay, reliable, 1:34
Reasonable cause and probable cause phrase synonymous, 1:31
Screening Tests, this index
Sobriety Checkpoints, this index
Standing, 1:38
Suppression of Evidence, this index
Test refusal, 41:36
Warrantless Arrest, this index

PROBATION
Drivers’ Licenses, this index
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PROBATION—Cont’d
Driving while intoxicated
associating with, who can probationer get in trouble for, 46:60
drivers’ licenses
DMV policy letter on relicensure, App. 4
period, 46:59
Ignition Interlock Device Program, this index
Jurisdiction over CPL Article 440 motion, 46:53
Plea bargaining, 19:8
Requirement that defendant submits, lawfulness, 7:15
Split sentences, 46:55
Statutory discovery, applicability to violation of probation proceedings, 20:103
Underage offenders, probationary license, 15:5, 15:6
Warrantless search of probationer’s home, 4:11

PROOF
Evidence, this index

PROPERTY DAMAGE
Vehicular crimes, leaving the scene of accident without reporting, 12:25

PROSECUTORS
Criteria for prosecution, 19:4
Exculpatory evidence. Discovery, this index
Fabrication of testimony charges by prosecution, 25:21
Improper comments resulting in reversal, 44:21
Information, accusatory instruments
form and content, 16:12
waiver of right to be prosecuted by information, 16:16
Plea bargaining
generally, 18:1
honoring recommendations made in pre-sentence investigation report, 46:45
off-the record agreements, 19:19
perspective of prosecutor, 19:3
Pre-sentence investigation report, honoring promise with respect to sentencing
recommendation, 46:45
Rosario material, assistant district attorney’s notes, 28:4
Seal and Return, this index

PROTECTIVE ORDERS
Discovery , this index

PUBLIC DOCUMENTS
Admissibility, this index

PUBLIC HIGHWAYS
Generally, 3:1 et seq.
Accusatory instrument must properly allege location of offense, 3:8
AUO statute, 3:4
Location of offense, accusatory instrument must properly allege, 3:8
Parking lots, generally, 3:1 et seq.
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PUBLIC HIGHWAYS—Cont’d
Penal Law statute, 3:7
Private roads, generally, 3:1 et seq.
Reckless driving statute, 3:5
Vehicle and Traffic Law Section 1192, 3:2
Vehicle and Traffic Law Title VII, 3:6

PUBLIC OFFICE
Holding or retaining, 51:10

PUBLIC SAFETY
Miranda warnings exceptions, 27:30

PUNITIVE DAMAGES

Civil case arising out of DWI-related accident, Double jeopardy challenges,
11:88

QUASHAL
Subpoenas, this index

RADAR/LASER DETECTORS
Commercial vehicle restrictions, 14:40

RADIO FREQUENCY INTERFERENCE
Breath Alcohol Test, this index

READINESS FOR TRIAL
Speedy Trial Rule, this index

REASONABLE CAUSE
Probable Cause, this index

REASONABLE SUSPICION TO STOP VEHICLE
Motor Vehicle Stops, this index

RECKLESS DRIVING
Generally, 12:28
Lesser offenses, VTL Section 1192 violations, 11:48
Plea bargaining, 46:54
Public highways upon which statute applies, 3:5
Required contents of accusatory instrument charging DWI-related recklessness
or criminal negligence, 16:35
VTL Section 1192 violations, Lesser offenses, 11:48

RECORDS AND REPORTS
Aggravated Unlicensed Operation, this index
Business records. Admissibility, this index
Certified public records. Admissibility, this index
Confidentiality, mandatory alcohol/substance abuse treatment, 54:9
Discovery, this index
Electronic Recordings, this index
Financial disclosure report, App. 64
Hospital Records, this index
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RECORDS AND REPORTS—Cont’d
Leaving the Scene, this index
Mandatory alcohol/substance abuse treatment, confidentiality, 54:9
Motor Vehicle Accidents, this index
Past recollection recorded, admissibility, 43:22
Pre-Sentence Investigation Report, this index
Refusal, this index
Rosario Material, this index
Simulator solution, weekly simulator test record, 42:17, App. 28
Subpoenas, this index
Underage Offenders, this index
Vehicular crimes, leaving the scene of accident without reporting, 12:25, 12:26

REDACTION
Discovery, social security and tax numbers, 20:88

REFERRAL
Impaired Driver Program, this index
Pre-trial motions, referral to judicial hearing officer, 24:24

REFUSAL
Adjournment requests, 41:59
Admissibility of refusal as evidence
generally, 41:90
civil actions, 41:92
DMV memorandum, App. 42
penal Law, 41:91
refusal as cognizable offense, 7:14
screening test, 7:13
Arraignment procedure
forward of report of refusal to DMV within 48 hours of arraignment, 41:47
hearing date, 41:42
temporary suspension of license, 41:41
Arresting officer’s failure to appear at hearing, 41:52
Breath screening test refusal, generally, 41:5
Chemical test obtained despite, 11:51
Chemical test refusal
generally, 41:6, App. 40
commercial drivers’ license holder, 14:7
common law DWI, 11:21
defined, 41:15
DMV Commissioner’s memorandum regarding right to counsel, App 47
DMV counsel’s opinion regarding time limitations for, App. 68
DMV policy letter, App. 60
grand jury, improper presentation of refusal evidence not requiring indictment
dismissal, 41:99
motion to suppress, 24:18
right to counsel, refusal to submit to chemical test, DMV commissioner’s
memorandum, App. 47
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REFUSAL—Cont’d
Chemical test refusal—Cont’d
time limitations for, DMV counsel’s opinion regarding, App. 68
two hour rule, breath alcohol test inapplicable, 31:11
Civil penalty or driver responsibility assessment, failure to pay, 41:71
Civil sanctions, test refusal
generally, 41:7
commercial drivers, 41:10
first offense, 41:8
payment, 41:71
repeat offenders, 41:9
Coercion, what constitutes, 41:27
Collateral estoppel, 41:87
Commercial drivers, test refusal, 41:10
Communication with police, generally, 41:3
Compulsory. Chemical test refusal, above
Conditional licenses, 41:75
Conduct of hearing, 41:63
Consciousness of guilt, 41:77
Consular officials, 41:82
CPL § 60.50, 41:84
CPL § 200.60, 41:85
Cross-examination and summation of prosecutor as improper, 41:98
Definition, 41:28
Delay
court’s delay in forwarding report of refusal, 41:45
DMV’s delay in scheduling refusal hearing, 41:46
Dentures testing, 41:97, App. 43, App. 45
Discovery, report of test refusal, 41:96
DMYV counsel’s opinion regarding compulsory orders, App. 39
DMV refusal hearings, 41:49 et seq.
DMV regulations pertaining to, 41:49
Double jeopardy, 41:89
Drivers’ licenses, 41:75, 45:30
Due process, 41:64
Estoppel
collateral, 41:87
equitable, 41:88
Evidence
admissibility, above
consciousness of guilt, 41:77
Failure of court to schedule DMV refusal hearing, 41:43
Failure of either party to appear at hearing, 41:54
Failure of officer who read warnings to appear at hearing, 41:53
Failure to pay civil penalty or driver responsibility assessment, 41:71
Field sobriety test, 6:3, 6:4, 41:4
Fifteen-day rule, 41:56
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REFUSAL—Cont’d
Fifth amendment, test refusal, 41:79
First offense, test refusal, 41:8
Forward of report of refusal to DMV within 48 hours of arraignment, 41:47
Grand Jury, improper presentation of refusal evidence not requiring indictment
dismissal, 41:99
Hearing
generally, 41:42 et seq.
adjournment requests, 41:59
appealing adverse decision, 41:70
arresting officer’s failure to appear at hearing, 41:52
conduct of hearing, 41:63
decision following hearing, 41:69
delay by DMV in scheduling refusal hearing, 41:46
DMV refusal hearings, 41:49 et seq.
due process, 41:64
evidence establishes all four issues at hearing, 41:68
evidence fails to establish all four issues at hearing, 41:67
failure of either party to appear at hearing, 41:54
forward of report of refusal to DMV within 48 hours of arraignment, 41:47
issues to be determined, 41:66
motorist’s failure to appear at hearing, 41:51
prehearing discovery, 41:61
recusal of ALJ, 41:62
responsive pleadings, 41:60
right to counsel, 41:58, 41:81
Rosario rule, 41:65
stenographer, attendance by, 41:55
suppression hearing, People’s refusal to go forward at court-ordered, 24:25
time and place, 41:57
underage offenders, zero tolerance law. Underage Offenders, this index
waiver
forwarding requirement, consent of parties, 41:48
right to hearing, 41:50
Impaired Driver Program
completion does not terminate refusal revocation, 41:74
refusal revocation, program completion and termination of, 41:73
Refusal revocation not terminate by completion of program, drivers’ licenses,
50:6
Incomplete warnings, invalidation, 41:26
Invalid stops, 41:35
Jury charge, 41:78
Juveniles. Underage Offenders, this index
Knowledge, 41:32
Language requirements for warnings, 41:25
Motorist’s failure to appear at hearing, 41:51
Motor vehicle stops, test refusal, invalid stops, 41:35
Notice, 41:86
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REFUSAL—Cont’d
Payment of civil sanctions, test refusal, 41:71
Persistence requirement, 41:29, 41:30
Plea bargaining, refusal report waivers, 19:21
Prehearing discovery, 41:61
Pre-trial motions matters, 24:18, 24:25
Pretrial suppression hearing, effect of People’s refusal to go forward at, 24:25
Probable cause requirement, 41:36
Records and reports
generally, 41:37
contents, 41:39
defects in report of refusal nonjurisdictional, 41:44
delay by court in forwarding report of refusal, 41:45
discovery, report of test refusal as, 41:96
refusal into evidence, App. 44
submission to particular persons, 41:40
verification, 41:38
Recusal of ALJ, 41:62
Religious grounds for refusal, 41:33
Reports. Records and reports, above
Responsive pleadings, 41:60
Restricted use licenses, 41:76
Reversal, improper cross-examination and summation of prosecutor resulting in,
41:98
Revocation of refusal
generally, 41:12
underage offenders, 41:11
Right to counsel
generally, 41:58, 41:80, 41:81
DMV commissioner’s memorandum, App. 47
Rosario rule, 28:24, 41:65
Screening tests, 7:13
Sentencing, 41:95
Stenographer, attendance by, 41:55
Suppression of refusal
generally, 41:34
People’s refusal to go forward at court-ordered hearing, 24:25
Suspension of license temporary, arraignment, 41:41
Test refusal, generally, 41:2 et seq.
Time and place of hearing, 41:57
Twenty-day orders, 41:72, 49:6
Two-hour rule, 31:11, 41:93
Unconscious defendants, 41:83
Underage Offenders, this index
Videotapes containing alleged chemical test refusal requires sanction, 41:94
VTL Section 1194(2)(f) claim is waived by guilty plea, 41:31
Waiver. Hearing, above
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REFUSAL—Cont’d

Warning
generally, 41:23
clear and unequivocal language, 41:25
coercion, what constitutes, 41:27
incomplete warnings, invalidation, 41:26
language requirements, 41:25
timing, 41:24

Warning card, App. 48

Zero tolerance law. Underage Offenders, this index

REGISTRATION, MOTOR VEHICLE
Failure to produce following proper request to stop, 1:28
Request upon stop, 1:27, 1:28
School bus, 14:49

RELEASE ON OWN RECOGNIZANCE
People not ready for trial. Speedy Trial Rule, this index

RELICENSURE
DMV regulations, App. 15
Fatal accident, 12:38

RELIGIOUS GROUNDS
Test refusal, 41:33

REPEAT OFFENDERS, DMV REGULATIONS AFFECTING
Generally, 55:1 et seq.
Attorney’s lack of understanding and ineffective assistance of counsel, 55:26
Challenges to implementation of, 55:25
Challenges to legality, failure of, 55:24
Conditional license, third offenders not eligible, 55:11
Definitions, 55:5
History of abuse of alcohol or drugs, 55:9
Key provisions, 55:6
Lifetime driving record and lifetime revocation
fatal accident while on license with A2 problem driver restriction, 55:17
5 or more DWIs, 55:13, 55:15
high point driving violation, 55:15, 55:16
necessity of, 55:12
statutory revocation, 55:18, 55:19
3 or 4 DWIs and 1 or more SDOs, 55:14, 55:16
Limitation of application, 55:7
New regulations, effective date, 55:3
Permanently revoked pursuant to VTL § 1193(2)(b)(12), applicability to, 55:21
Pre-existing policy, summary, 55:2
Relicensure
after fatal accident, 55:22
application held in abeyance pending outcome of charge, 55:20
Retroactive application of new regulations, 55:4
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REPEAT OFFENDERS, DMV REGULATIONS AFFECTING—Cont’d
Revocation
application with revocation of license, 55:8
lifetime driving record and lifetime revocation, above
Second offenders, 55:10
Third offenders, 55:11
25 year look-back period, 55:9

Unusual, extenuating, and compelling circumstances, waivers granted due to,
55:23

REPORTS
Records and Reports, this index

REPUTATION
Sobriety, admissibility of evidence of reputation for, 11:91

RESTRICTED USE LICENSES
Special vehicles, 14:59
Test refusal, 41:76

RETURN
Seal and Return, this index

RIGHT OF WAY LAW
New York City, 12:29

RIGHT TO COUNSEL
Attempt to bribe officer, applicability of right after, 27:49
Chemical testing, 11:65
Custodial interrogation after right invoked, 27:45
Miranda Warnings , this index
Noncustodial interrogation, 27:47
Police procedures that hinder communication, 27:50

Refusal to submit to chemical test, DMV commissioner’s memorandum, App.
47

Representation by counsel on other matter, 27:46
Request for consent to search after right invoked, 27:48
Request for counsel must be unequivocal, 27:44

Use of defendant’s invocation as case in chief, 27:16
VTL Section 1192 violations, chemical testing, 11:65
When attaches, 27:43

ROAD
Public Highways, this index

ROADBLOCKS
Sobriety Checkpoints, this index

ROADWAYS
Penal Law charges, 11:36
VTL Section 1192 violations, 11:35, 12:14
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ROMBERG TEST
Generally, 6:11

ROSARIO MATERIAL
Generally, 20:30, 28:1 et seq.
Assistant district attorney’s notes, 28:4
Audiotape, destruction of, sanction requirement, 28:18
Copy and delivery requirement, 28:22
CPL § 30.30, 28:19
Defined, 28:2
Department of Motor Vehicles refusal, 28:24
Destroyed or lost material, 28:17, 28:18
Distinctions, 28:8
Duplicative equivalent exception to Rosario material, 28:7
Hearings. Pre-trial hearings, below
In camera inspection of prosecutor’s file, 28:5
Lost or destroyed material, 28:17, 28:18
People v. Ranghelle, per se reversal rule, 28:15
Preserving material
NYPD procedures, 28:23
NYPD Reciprocal Rosario, defendant’s obligations, 28:21
Pre-trial hearings
mandatory disclosure of trial material, 28:12
remedy for pre-trial hearing, 28:11
reopened hearing, 28:11
requests, 28:9
time for disclosure, 28:10
Reciprocal Rosario, defendant’s obligations, 28:21
Requirement limitations, 28:6
Reversal, 28:15, 28:16
Sanction requirement
audiotape destruction, 28:18
exception to requirement, 28:19
Time for disclosure, 28:10, 28:13
Turning over Rosario material, delay, 28:14

RULES AND REGULATIONS
Health Department Rules and Regulations, this index
Municipal Police Model rules and regulations, App. 52
Police department, 42:14
State Police breath test rules, App. 51

SAFETY
Breath alcohol test under NHTSA. Breath Alcohol Test, this index
Field Sobriety Tests, this index
Sobriety Checkpoints, this index

SANCTIONS AND PENALTIES
Generally, 46:1 et seq.
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SANCTIONS AND PENALTIES—Cont’d
Chart, penalty chart, App. 54
Destroyed materials or documents
electronic recordings destroyed, 28:18
Driver responsibility assessment, 46:52
Driving While Ability Impaired, this index
Driving While Intoxicated, this index
Fines, failure to specify in plea bargains, 19:18
Indigent defendants, 46:47
Mandatory jail or community service, 46:51
Plea bargaining, failure to specify fines in, 19:18
Plea Bargaining, this index
Refusal to take test
generally, 41:7
commercial drivers, 41:10
first offense, 41:8
payment, 41:71
repeat offenders, 41:9
Rosario material, 28:18, 28:19
Special Vehicles, this index
Surcharges, this index
Tickets, this index

SANDOVAL HEARING
Prior Convictions, this index

SCARLET LETTER PENALTY
Constitutionality, 11:83, 46:38

SCHOOL BUSES
Drivers, alcohol or drug consumption prohibited while on duty or within 6 hours
beforehand, 14:50
License sanctions, 14:48

Registration, DMV will not revoke registration of bus driven in violation of VTL
§ 1192, 14:49
VTL § 1192 offense in, with at least 1 student passenger, 14:47

SCIENTIFIC TESTING
Discovery, this index

SCRAM BRACELET
Responsibility for cost of, 48:41

SCREENING TESTS
Generally, 7:1 et seq.
Admissibility
PBT evidence at trial, 7:9
pre-trial hearing, 7:8
refusal to take test, evidence of, 7:13
Alco-Sensor Portable Breath Testing Device, this index
Constitutionality, 7:5
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SCREENING TESTS—Cont’d
Discovery statute, applicability, 7:7
Erroneous admission of PBT evidence subject to harmless error analysis, 7:10
Evidence
admissibility at trial, 7:9
erroneous admission of PBT evidence subject to harmless error analysis, 7:10
Fifth Amendment, applicability, 7:6
Fourth Amendment, applicability, 7:5
Grand jury, arresting officer’s false testimony, 7:17
Harmless error analysis, erroneous admission of PBT evidence subject to, 7:10
In limine motion, filing by defense counsel to preclude PBT evidence at trial,
7:11
Mandatory alcohol/substance abuse treatment, 54:4
PBTs and the right to counsel, 7:18
Probable cause, 7:4
Refusal, generally, 7:12-7:14
Refusal to submit to PBT
admissibility at trial, 7:14
cognizable defense, 7:14
Statutory authority, 7:2
VOP hearing, admissibility of PBT evidence at, 7:16

SEAL AND RETURN
Access to and use of sealed records, 51:4
CPL § 160.50, 51:2
Noncriminal convictions, CPL § 160.55, 51:3
Termination of criminal actions in favor of accused, effect, 51:5

SEARCH AND SEIZURE
Admissibility of chemical test result obtained pursuant to CPL Section 690.10
search warrant, VTL Section 1192 violations, 11:90
Aggravated unlicensed operation, inventory search, 13:55
Arrest, this index
Chemical testing
Fourth Amendment challenges, 11:62
result obtained pursuant to CPL Section 690.10 search warrant admissibility
of, 11:90
Compulsory chemical test. Chemical Test, this index
CPL Section 690.10 search warrant, Admissibility of chemical test result
obtained pursuant to, 11:90
Exigent circumstances. Warrantless Arrest, this index
Mistaken arrest, 1:21
Motor Vehicle Searches, this index
Seizure laws, Constitutionality, 11:82
Unlawfully operated vehicles, seizure and redemption, 13:56
VTL Section 1192 violations
admissibility of chemical test result obtained pursuant to CPL Section 690.10
search warrant, 11:90
seizure laws, constitutionality, 11:82
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SEARCH AND SEIZURE—Cont’d
Warrantless Arrest, this index
Warrants. Search Warrants, this index

SEARCH WARRANTS
Arrest. Warrantless Arrest, this index
Compulsory chemical test. Chemical Test, this index
Third-party residence, Search and Seizure, this index
VTL Section 1192 violations, Admissibility of chemical test result obtained pur-
suant to CPL Section 690.10 search warrant, 11:90
Warrantless Arrest, this index

SEAT BELT

Victim’s contributory negligence, vehicular assault/vehicular manslaughter,
12:30

SECOND OR ADDITIONAL TEST
Chemical Test, this index

SECRETS
Statements secretly recorded by defendant’s friend, admissibility, 25:26

SEIZURE
Search and Seizure, this index

SELF INCRIMINATION
Appeals, this index
Attorney, service of self-incrimination statement notice upon, 26:10
Attorney-client privilege
defense attorney’s statement, 25:10
third party present waiving privilege, 25:17
Chemical test refusals, 26:24
Confessions, this index
Corroboration, 2:8, 25:11, 25:12
Defense attorney’s statement
generally, 25:10
attorney-client privilege, 25:10
EMTs, statements made to, 25:22
Exceptions. Statements, below
Exculpatory and inculpatory statements, defendant’s right to have presented to
jury, 25:18
Fifteen day notice requirement. Statements, below
Fifth Amendment, Appeals Court holding defendant’s surrender of illegally pos-
sessed handgun in compliance with Court Order as privileged, 25:19
Guilty plea as evidence, 25:9
Huntley hearing
generally, 25:1, 25:5
miranda warnings, not necessarily required, 27:41
notice of statement issues, 26:33, 26:34
scope of, 26:34
statements, below
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SELF INCRIMINATION—Cont’d
Impeachment, use of non-noticed statement, 26:38
Involuntary statements
burden on People to establish voluntariness, 25:1
coercion by private person, 25:1
harmless error doctrine, 25:6
impeachment prohibited, 25:4
inadmissible, 25:1
intoxication, 25:2
language barrier results in suppression, 25:7
mental condition, 25:2
Miranda warnings and, 27:2
private individuals, statements made to, 25:3
totality of circumstances test, 25:1
Miranda Warnings, this index
Notarized statement as oath, 25:16
Notice. Statements, below
Off-duty police officer, statements to, 26:26
Police, statements overheard by, 25:23, 26:25
Prearrest silence, use of prohibited, 25:8
Privilege, Appeals Court holding defendant’s surrender of illegally possessed

handgun in compliance with Court Order as privileged under 5th Amend-
ment, 25:19

Service of process. Statements, below
Statements

generally, 25:4

appeal of preclusion order, 26:42

application of CPL 710.30, 26:19

chemical test refusals, 26:24

coerced statements inadmissible, 25:1

EMTs, statements made to, 25:22

exceptions. Notice, below in this group

fabrication of testimony charges by prosecution, 25:21

fifteen day notice requirement. Notice, below in this group

Huntley hearing
generally, 25:1, 25:5
burden on People to establish voluntariness, 25:1
mandatory hearing where involuntary statement alleged, 25:1
requirement of, 26:33
scope of, 26:34

impeachment, non-noticed statement used for, 26:38

intoxication, 25:2

involuntary statements, above

knowledge statement exist not same as knowledge People intend to use it at
trial, 26:22

language barrier prohibiting use of statement, 25:7
mental condition, 25:2
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SELF INCRIMINATION—Cont’d
Statements—Cont’d
non-noticed statement
impeachment, used for, 26:38
opening the door to admission of, 26:39
notice
amendment, 26:30
appeal of preclusion order, 26:42
application to evidence People intend to offer at trial, 26:6, 26:19
attach proper statement to notice, consequences of People’s failure to, 26:31
conduct not amounting to statement, 26:27
contents, 26:15
exceptions
pedigree statements, 26:23
statements made following arraignment, 26:14
failure to comply, effect of, 26:5
fifteen day notice requirement
generally, 26:7
calculation of time, 26:8
commencement of time period, 26:8
prior to arraignment, service of notice, 26:9
statements made following arraignment exempt, 26:14
filing, 26:7
guilty plea as waiver, 26:40
harmless error, 26:41
historical background, 26:3
impeachment, non-noticed statement used for, 26:38
inadequate, generally, 26:16
knowledge statement exist not same as knowledge People intend to use it at
trial, 26:22
lack of prejudice to defendant for failure to comply irrelevant, 26:17
late notice requires preclusion
good cause exception, 26:11, 26:12, 26:13
prejudice to defendant, 26:17, 26:18
service of notice, 26:11-26:13
motion to suppress as waiver, generally, 26:37
non-noticed statement, 26:38, 26:39
notice requirement strictly construed, 26:4
off-duty police officer, statements to, 26:26
overheard statements by police, 26:25
prejudice to defendant for failure to comply, 26:17, 26:18
pre-Wade hearing, 26:36
public servants and their agents, application of notice requirements to,
26:20, 26:21
purpose of, 26:3
redaction of notice as reversible error, 26:32
service of process
attorney, service upon, 26:10
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SELF INCRIMINATION—Cont’d
Statements—Cont’d
notice—Cont’d
service of process—Cont’d
late notice, 26:11-26:13
prior to arraignment, service, 26:9
service upon attorney, 26:10
strict construction of notice requirement, 26:4
subsequent notice superceding prior notice, 26:29
suppression motion waives notice, 26:37
suppression order not appealable, 26:42
time, below
untimely notice requires preclusion
good cause exception, 26:12, 26:13
Wade hearing, 26:35
off-duty police officer, statements to, 26:26
pedigree statements, 26:23
police, statements overheard by, 25:23, 26:25
pre-trial hearings, 26:28
pre-Wade hearing, 26:36
prior to arraignment, service of notice, 26:9
public servants and their agents, application of notice requirements to, 26:20,
26:21
redaction of notice as reversible error, 26:32
service of process. Notice, above in this group
subsequent notice superceding prior notice, 26:29
time
fifteen day notice requirement, calculation of time, 26:8
late notice, service of, 26:11-26:13
prior to arraignment, service of notice, 26:9
untimely notice requires preclusion, 26:8
traffic infractions, 26:43
Wade hearing, 26:35
Time. Statements, above
Traffic infractions, 26:43
Unsigned statement inadmissible, 25:15
Use of guilty plea as evidence, 25:9
Waiver
guilty plea as waiver, notice, 26:40
motion to suppress as waiver, notice, 26:37

SENTENCING
Generally, 46:59
Aggravated unlicensed operation
consideration of charge when sentencing DWI, 13:19
second degree, 13:23, 13:24
third degree, 13:15, 13:16, 13:17
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SENTENCING—Cont’d
Appeals

illegal sentences, waivers of right to appeal, conditioning plea bargain on,
19:16

service of order commencing time period, 46:49
waivers of right to appeal, conditioning plea bargain on
generally, 19:10
illegal sentences, 19:16
Appellate Division limits on sentence enhancement by trial court based on
conduct between plea and sentencing, 46:46

Delay. Speedy Trial Rule, this index
Driving while ability impaired, Sentencing policies, 46:40
Driving while intoxicated
consecutive sentences, 46:42
sentencing policies, 46:40
trial penalty for refusing plea bargain, 46:41
Felonies, this index
Illegal sentences, plea conditioned on waiver of right to appeal, 19:16
Improper jail sentence, 46:58
Plea bargaining
incarceration threats, 19:13
probationary sentences, 19:8
Pre-Sentence Investigation Report, this index
Probation, 46:53
Split sentences, 46:55
Test refusal, 41:95

SERIOUS PHYSICAL INJURY
UTTs, 12:23
Vehicular crimes, 12:4, 12:23

SERVICE OF PROCESS
Appeal, Time period commences from, 46:49
Self incrimination, notice of statements
attorney, service upon, 26:10
late notice, 26:11-26:13
prior to arraignment, service, 26:9
Supporting Depositions, this index

SHOPPING PLAZAS OR MALLS
Parking Lots, this index

SILENCE
Brady material, prior silence of defendant, 21:35
Impeachment, prearrest silence, 25:8
Miranda Warnings , this index
Prior convictions, use of defendant’s silence, 22:71
Self incrimination, prearrest silence, 25:8
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SIMPLIFIED TRAFFIC INFORMATIONS
Informations, this index

SIMULATOR
Breath Alcohol Test, this index
Photo, App. 26
Simulator solution, certificate of analysis, 42:10, App. 27

SMELL OR ODOR
Evidence, this index

SOBRIETY
Reputation for sobriety, admissibility of evidence of, 11:91

SOBRIETY CHECKPOINTS
Generally, 5:1 et seq.
Checkpoint evasion, 5:7
Constitutionality, VTL Section 1192 violations, 11:81
Court of Appeals cases, 5:3
Invalid checkpoint, 5:4
Miscellaneous checkpoints, 5:10
Non-custodial for Miranda purposes, 5:8
Pre-trial hearing, necessity of, 5:9
Supreme Court cases, 5:2
Upheld checkpoint, 5:5
VTL Section 1192 violations, Constitutionality, 11:81
Written checkpoint guidelines, 5:6

SOCIAL SECURITY
Discovery, social security and tax numbers, 20:88

SPECIAL VEHICLES
Generally, 14:44
Buses
other than school buses, 14:46
School Buses, this index
Defined, 14:45
Drivers’ license
restricted use, 14:59
revocation, Impaired Driver Program completion does not terminate, 14:58
unlicensed operation, 14:60
Felonies charged if appropriate, 14:54
Penalties
generally, 46:17
VTL § 1192 offenses, below
School Buses, this index
Taxicabs, this index
Unlicensed operation of, 14:60
VTL § 1192 offenses
first-time offense, 14:51
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SPECIAL VEHICLES—Cont’d
VTL § 1192 offenses—Cont’d
regardless of contrary provisions in other laws, 14:53
repeat offense, 14:52

SPEEDING
Commercial vehicles, 14:37
Criminal negligence, 14:37
VTL Section 1192 violations, lesser offenses, 11:49

SPEEDY TRIAL RULE
Generally, 24:6-24:7, 53:8
Abandonment of speedy trial claim, 53:20
Adjournment
at request or consent of defendant, excludable time delay, 53:58
burden to prove basis for postreadiness adjournment, People’s, 53:96
in contemplation of dismissal, excludability of time delay, 53:65
readiness statement of People lacking, 53:82
Administrative proceedings, applicability to, 53:111
Appeal of speedy trial claim, 53:21, 53:99
Appearance, failure of defendant to appear
absence or unavailability of defendant, 53:59
another jurisdiction detaining defendant, 53:62
escape from custody, 53:60
failure to appear in court when required, 53:60
failure to produce incarcerated defendant, 53:101
pursuant to CPL 120.20(3) or CPL 210.10(3) before defendant’s actual appear-
ance for arraignment, 53:66
Arraignment
delay, effect of, 53:66, 53:69
statement of readiness for trial, prearraignment, 53:78
transferring case from Arraignment Part to IAS Part, 53:52
Article 78 proceeding, use of to raise speedy trial claim, 53:30
Attorney conduct
failure to prosecute, 53:109
failure to raise meritorious speedy trial claim as ineffective assistance of
counsel, 53:108
lack of counsel for defendant as excludable time delay, 53:63
malicious prosecution action, CPL 30.30 dismissal basis, 53:113
Bail, released on. Releasing defendant on own recognizance or on bail if People
not ready for trial, below
Burden of proof, 53:95, 53:96
Certificate of compliance, failure to file, 53:103
Constitutionality of CPL 30.30(3)(a), 53:41
Constitutional speedy trial claim
abandonment of, 53:20
homicides, 53:17
juvenile delinquency proceedings, 53:18
necessity of hearing, 53:19
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SPEEDY TRIAL RULE—Cont’d

Constitutional speedy trial claim—Cont’d
review on appeal, 53:21
Taranovich ruling, below
traffic infractions, 53:16
waiver of, 53:20

CPL 30.20
generally, 53:8
criminal case trials given preference over civil case trials, CPL 30.20(2), 53:22
Taranovich ruling, below

CPL 30.30
generally, 53:23
article 78 proceeding, use of to raise speedy trial claim, 53:30
CPL 30.30(1), time within which People must be ready for trial, 53:25-53:29
CPL 30.30(2), time within which jailed defendant must be released on own

recognizance or bail if People not ready for trial, 53:31-53:36

CPL 30.30(3)(a), constitutionality, 53:41
CPL 30.30(4). Excludability of time delay, below
CPL 30.30(5). Date on which criminal action deemed commenced, below
date on which criminal action deemed commenced, below
dismissal as favorable termination for malicious prosecution action, 53:113
homicides and attempted homicides, applicability to, 53:39, 53:40
prejudice to defendant, considering, 53:24
traffic infractions, applicability to, 53:37, 53:38

Date on which criminal action deemed commenced
generally, 53:42, 53:43
excludability of time delay, below
felony complaint replaced with misdemeanor indictment, readiness when,

53:47

felony reduced to class A misdemeanor and then class B misdemeanor, readi-
ness when, 53:46

misdemeanor elevated to felony, readiness when, 53:48
original charges reduced by filing new accusatory instrument, readiness when,
53:45
Delay
excludability of time delay, below
postreadiness delay, below
Disclosure
failure to produce discovery material, 53:102
grand jury minutes, 53:100
incarcerated defendant, $3:101
notice under CPL 710.30, 53:105
rosario material, 53:104
Dismissals
adjournment in contemplation of dismissal, excludability of time delay, 53:65
malicious prosecution action, dismissal as favorable termination for, 53:113

readiness for trial, dismissal and refiling of indictment as requiring new asser-
tion of, 53:80
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SPEEDY TRIAL RULE—Cont’d
Drug prosecution, failure to conduct formal lab test of drugs, 53:107
Effect of delay between sentencing and reversal on appeal, 53:72
Effect of delay in
arraigning defendant, 53:69
bringing charges against defendant, 53:68
imposing sentence, 53:71
rendering verdict, 53:70
Escape from custody, excludability of time delay, 53:60
Exceptional circumstances
excludability of time delay, 53:64
postreadiness delay, 53:84, 53:85
Excludability of time delay
generally, 53:44
generally, CPL 30.30(4), 53:49
absence or unavailability of defendant grounds, 53:59
action adjourned in contemplation of dismissal, $3:65
adjournments at request or consent of defendant grounds, 53:58
another jurisdiction detaining defendant grounds, 53:62
appeals, 53:56
appearance, failure of defendant to appear, above
arraignment delay, 53:66
escape from custody, 53:60
exceptional circumstances, 53:64
failure of defendant to appear. Appearance, above
family offense is before Family Court, 53:67
incompetency of defendant to stand trial grounds, 53:57
joining defendant with co-defendant whose speedy trial time has not expired
grounds, 53:61
lack of counsel for defendant, 53:63
other proceedings concerning defendant, reasonable delay because of, 53:53
pending CPL 180.85 motion, not excludable, 53:51
pre-indictment delay generally not excludable, 53:50
pre-trial motions, 53:54
transferring case from Arraignment Part to IAS Part as not excludable, 53:52
Expert on retrograde extrapolation in DWI case, failure to retain, 53:106
Extent of the delay factor, 53:10
Failure of defendant to appear. Appearance, above
Failure to disclose. Disclosure, above
Failure to produce CPL 710.30 notice, 53:105
Failure to prosecute, 53:109
Favorable termination, 53:113
Grand jury minutes, failure to produce, 53:100
Habeas corpus writ
CPL 30.30(1) violations, 53:29
CPL 30.30(2) violations, 53:34
Hearing, necessity of, 53:19, 53:95
Holiday as last day to declare readiness for trial, 53:27
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SPEEDY TRIAL RULE—Cont’d

Homicides proceedings, applicability to, 53:17, 53:39, 53:40

Incarcerated defendant, failure to produce, 53:101

Incompetency of defendant to stand trial, 53:57

Ineffective assistance of counsel, failure to raise meritorious speedy trial claim
as, 53:108

Interstate Agreement on Detainers, speedy trial and, 53:110

Joining defendant with co-defendant whose speedy trial time has not expired,
53:61

Juvenile delinquency proceedings, applicability to, 53:18

Lawfulness of Executive Orders tolling CPL 30.30 during COVID-19 pandemic,
53:115

Length of pretrial incarceration factor, 53:13
Malicious prosecution action, whether CPL 30.30 dismissal favorable termina-
tion for, 53:113
Motion for speedy trial. Pre-trial motions, below
Motion procedure, 53:36
Nature of the charge factor, 53:12
Obligation to move case forward, 53:90
People v. Taranovich. Taranovich ruling, below
Postreadiness delay
generally, 53:83
burden to prove basis for postreadiness adjournment, 53:96
defendants’ readiness, 53:88, 53:89
due diligence in attempting to end delay, 53:86
exceptional fact or circumstance causing People’s delay, 53:84, 53:85
irrelevancy of defendant’s postreadiness delay, 53:88
People receive benefit of portion of readiness period which remained when
People originally declared readiness, 53:87
Preference of criminal cases over civil cases, 53:22
Prejudice to defendant, considering
CPL 30.20, 53:14
CPL 30.30, 53:24
Pre-trial motions
generally, 24:6, 24:7, 53:84
burden of proof, 53:95
exceptional fact or circumstances causing delay after ready for trial, 53:84,
53:85
failure to respond to motion, People’s, 53:93
hearing, necessity of, 53:95
postreadiness delay, above
procedure for speedy trial motion, generally, 53:91
pro se motion of represented defendant, 53:97
summary granting of motion, 53:94
timeliness of motion, 53:92
Probation proceedings, applicability of principles to, 53:112
Readiness for trial, defendant’s
expressing readiness for trial not needed, 53:89

Index-103



HanprLing THE DWI Case iIN NEw YORk

SPEEDY TRIAL RULE—Cont’d
Readiness for trial, defendant’s—Cont’d
irrelevancy of defendant’s postreadiness delay, 53:88
move case forward, defendant not obliged to, 53:90
Readiness for trial, People’s
adjournment due to lack of readiness, 53:82
court congestion, 53:79
dismissal and refiling of indictment as requiring new assertion of readiness,
53:80
postreadiness delay, above
releasing defendant on own recognizance or on bail if People not ready for
trial, below
repeated declaration of readiness not required, 53:81
statement of readiness
generally, 53:73
how made, 53:75
illusory statement, nullity of, 53:77
postreadiness delay, above
prearraignment statement of readiness, 53:78
repeated declaration of readiness not required, 53:81
to whom made, 53:76
valid accusatory instrument, 53:73
when made, 53:74
time within which must be ready for trial, CPL 30.30(1)
generally, 53:25
article 78 proceeding not usable to claim violation, 53:30
last day falls on weekend or holiday, 53:27
six months not necessarily 180 days, 53:26
writ of habeas corpus not usable to claim violation, 53:29
valid accusatory instrument, 53:73
Reason for the delay factor, 53:11
Releasing defendant on own recognizance or on bail if People not ready for trial,
CPL 30.30(2)
generally, 53:31
amount of bail, setting, 53:33
assertion of rights by defendant not required, 53:35
excludable situations, 53:32
writ of habeas corpus for violating CPL 30.30(2), 53:34
Retrograde extrapolation in DWI case, failure to retain expert on, 53:106
Rosario material, failure to produce, 53:104
Sentencing
imposing sentence, effect of delay in, 53:71
reversal on appeal, effect of delay between sentencing and, 53:72
verdict, effect of delay in rendering, 53:70
Statement of readiness. Readiness of People, above
Taranovich ruling
applying Taranovich, 53:15
extent of delay factor, 53:10
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SPEEDY TRIAL RULE—Cont’d
Taranovich ruling—Cont’d
factors in deciding constitutional speedy trial claim, generally, 53:9
length of pre-trial incarceration factor, 53:13
nature of the charge factor, 53:12
prejudice by delay factor, 53:14
reason for delay factor, 53:11
Time
date action commenced excludable, 53:44
date on which criminal action deemed commenced, above
excludability of time delay, above
readiness for trial, above
Traffic infractions, applicability to, 53:16, 53:37, 53:38
Verdict delay, effect of, 53:70
Waiver of speedy trial claim, 53:20, 53:98
Weekend as last day to declare readiness for trial, 53:27

SPONTANEOUS UTTERANCES
Miranda warnings, application to, 27:28

STANDING
Motor vehicle stop, challenging, 1:38

Using uniform traffic ticket to charge parking, stopping or standing violations,
16:7

STATEMENTS
Crawford issues, 25:30
Jail, use of statements recorded by, 25:28
Miranda Warnings, this index
Miscellaneous statement issues, 25:29
Opening statements, double jeopardy challenges, effect of dismissal for
prosecutor’s failure to give sufficient, 11:87
Other occupants of vehicle, use of statements made by, 25:27
Plea allocution, use of defendant’s, 25:24
Readiness for trial. Speedy Trial Rule, this index
Request that passing motorist not call 911, 25:25
Secret recording by defendant’s friend, admissibility, 25:26
Self Incrimination, this index
Suppression of Evidence, this index

STATUTE OF LIMITATIONS
Generally, 53:1, 53:2, 53:3
Accusatory instrument’s alleged facts, 53:6
CPL 30.10(2), periods of limitation under, 53:3
CPL 30.10(4), excludable time under, 53:4
Excludable time under CPL 30.10(4), 53:4
Forfeiture of statute of limitations claim, 53:7
Negating defense of, 53:6
Omnibus motion, raising claim by, 53:5
Periods of limitation under CPL 30.10(2), 53:3

Index-105



HanprLing THE DWI Case iIN NEw YORk

STATUTE OF LIMITATIONS—Cont’d
Raising claim by omnibus motion, 53:5
Speedy Trial Rule,, this index
Timeliness of prosecutions, 53:3
Waiver of claim, 53:7

STOPS
Motor Vehicle Stops, this index
Sobriety Checkpoints, this index

SUBPOENA DUCES TECUM
Discovery, 20:64

SUBPOENAS
Public documents, certified records, 43:14

SUBSTANCE ABUSE TREATMENT
Mandatory Alcohol/Substance Abuse Treatment, this index

SUMMONS

Parking violation summons as appearance ticket but not accusatory instrument,
16:41
Service of parking violation summonses, 17:24

SUPPLEMENTAL CERTIFICATE OF COMPLIANCE
Discovery, 20:69, 20:76

SUPPORTING DEPOSITIONS
Generally, 17:1 et seq.
Arraignment on charge
not prerequisite, 17:6
request for deposition before arraignment, 17:6
Bill of particulars, sufficiency of check box supporting deposition, 11:92
Breath test in DWI charge less than .08 percent, 17:18
Certification
DMV DALL Form, 17:21
DWI charge, certification not necessary, 17:20
Check box Supporting Deposition/DWI Bill of Particulars, sufficiency of, 11:92
Defined, 17:2
Dismissal for failure to serve supporting deposition, 17:13
collateral proceeding, motion denial nonreviewable in, 17:25
Dismissal for lack of sufficient supporting deposition, 17:25, 24:10

Dismissals of original charges and refilings, re-use of supporting depositions,
17:26

District attorney, request for deposition, 17:8
DMV DALL Form, certification, 17:21
Exceptions, Vehicle and Traffic Law Article 2-A, 17:23
Failure to file proof of service resulting in dismissal, 17:27
Fill in the blank depositions, App. 14
Forms

generally, 17:17
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SUPPORTING DEPOSITIONS—Cont’d
Forms—Cont’d
DMV DALL Form, certification, 17:21
fill in the blank deposition, App. 14
Guilty plea waives defect, 17:22
Information, simplified, 17:10, 17:25
Insufficient supporting deposition, motion to dismiss, 17:25, 24:10
Misdemeanor DWALI, required contents of supporting deposition, 17:19
Motion to dismiss
lack of sufficient supporting deposition, 17:25, 24:10
procedure, 17:14
Original charge dismissals and refilings, re-use of supporting depositions, 17:26
Procedure, 17:10

Refilings after dismissals of original charges, re-use of supporting depositions,
17:26
Request for supporting deposition
arraignment not prerequisite, 17:6
defendant not required to provide proof of service, 17:9
district attorney, 17:8
fax, 17:7
prior to arraignment, 17:6
timeliness of request, 17:11
Required contents, 17:15
Re-use of supporting depositions where original charge is dismissed and refiled,
17:26
Right of defendant to deposition, 17:4
Right to renew claim of insufficiency waived by guilty plea, 17:22
Service
attorney, service made on, 17:12
parking violation summonses, 17:24
Service by court rather than people, 17:28
Simplified information, 17:10, 17:25, App. 12
Time
motion to dismiss, procedure, 17:14
request for supporting deposition, timeliness, 17:11
Timeliness of request for, 17:5
Verification requirement, 17:3

Voluntarily provided supporting deposition must satisfy requirements of CPL
§ 100.25, 17:16

SUPPRESSION OF EVIDENCE
Alco-Sensor test result, 24:19
Appealability of suppression order, 24:26
Booking video, use of statements, 25:20
Breath alcohol tests

generally, 24:13, 24:15-24:16
Breath Alcohol Test, this index
VTL Section 1192 violations, 11:51
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SUPPRESSION OF EVIDENCE—Cont’d
Burden of proof, 1:39
Challenging validity of prior conviction, 24:21
Chemical test
generally, 24:14
motion to suppress, 24:14, 24:18, 31:9
Defendant’s failure to appear for suppression hearing, consequence, 1:42
Motion to suppress
alco-Sensor test result, 24:19
blood test result, 24:17
breath test result, 24:13, 24:15-24:16
chemical test, above
predicate conviction in felony DWI case, 24:21
refusal of People to go forward at court-ordered pretrial suppression hearing,
effect of, 24:25
self-incrimination, below
trial cannot commence until decision reached, 24:29
Motor Vehicle Stops, this index
Predicate conviction in felony DWI case, 24:21
Refusal of People to go forward at court-ordered pretrial suppression hearing,
effect of, 24:25
Self incrimination, Involuntary statements
motion to suppress as waiver, 26:37
suppression order not appealable, 26:42
VTL Section 1192 violations, breath tests results, 11:51

SURCHARGES
Abatement, obligation to pay mandatory surcharge not abated upon death of
defendant, 47:37
Additional surcharges
speeding in work zone, 47:18
town and village court cases, 47:17
VTL § 1192 cases, 47:16
work zone, speeding in, 47:18
Advisement, court not required to advise defendant of mandatory surcharge prior
to plea or at sentencing, 47:6
Amount determined by law in effect on date of charge, 47:7
Appeal
failure to preserve claim, 47:36
waiver of right to appeal precludes challenge to surcharge on appeal, 47:35
Chemical test refusal, driver responsibility assessment, 47:19
Clerk of court, payment to, 47:29
Constitutionality, 47:3
Date of charge, amount determined by law in effect on, 47:7

Death of defendant, obligation to pay mandatory surcharge not abated upon,
47:37

DNA databank fee, 47:26
Driver responsibility assessment, 47:19, 47:20

Index-108



INDEX

SURCHARGES—Cont’d
Driver’s license, effect of failure to pay VTL surcharge on, 47:31
Erroneous payment, refunds, 47:30
Felonies
PL § 60.35, 47:23
VTL & 1192, 47:12
Incarceration
collection of payment during, 47:33
failure to make payment for more than 15 days, 47:32
Limitations
PL cases, multiple surcharges in, 47:28
VTL cases, multiple surcharges in, 47:27
Mandatory surcharges, fees and assessments, 47:1 et seq.
Misdemeanors
PL § 60.35, 47:22
VTL & 1192, 47:11
Multiple surcharges, 47:27, 47:28
Overpayment, refunds, 47:30
Parking, 47:13
PL
summons regarding surcharge payment, 47:34
PL § 60.35
generally, 47:9
felonies, 47:23
misdemeanors, 47:22
violations, 47:21
VTL offenses, applicability to, 47:25
Plea, court not required to advise defendant of mandatory surcharge prior to,
47:6
Purpose, 47:2
Refunds, 47:30
Restitution or reparation, 47:8
Sentencing, court not required to advise defendant of mandatory surcharge prior
to, 47:6
Standing, 47:13
Stopping, 47:13
Summons, 47:34
Town and village court cases, 47:17
Traffic infractions
VTL & 1192, 47:10, 47:16
VTL Article 9, 47:14
Traffic infractions, VTL § 1192, 47:10
Waiver
right to appeal waiver precludes challenge to surcharge on appeal, 47:35
waivability, 47:4, 47:5
Youthful offenders, 47:24
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SUSPENSION FROM PRACTICE
Attorney’s misrepresentation of client’s DWT history, 19:24

SUSPENSION OF DRIVERS’ LICENSES
Drivers’ Licenses, this index

TAPES
Electronic Recordings, this index

TARANOVICH RULING
Speedy Trial Rule, this index

TAXATION
Discovery, social security and tax numbers, 20:88

TAXICABS
Certificate of relief from disabilities, applicability to taxicab drivers, 51:17
Drivers’ Licenses, this index
Suspension pending prosecution, 45:20

TEMPORARY CERTIFICATE OF RELIEF FROM DISABILITIES
Generally, 51:27
Revocation, 51:28

TEMPORARY SUSPENSION OF LICENSE
Notice of temporary suspension, notice of hearing and waiver of hearing, App.
66
Pending prosecution, 45:30
Test refusal, arraignment, 41:41

TERRY STOPS
Miranda warnings, applicability of, 27:4

TESTIMONY
Fabrication of testimony charges by prosecution, 25:21
Witnesses, this index

TESTS
Additional testing rights, chemical testing, 11:66
Alco-Sensor Portable Breath Testing Device, this index
Blood Alcohol Test, this index
Breath Alcohol Test, this index
Chemical Test, this index
Drug recognition examination, 53:107
Field Sobriety Tests, this index
Gaze nystagmus test, generally. Field Sobriety Tests, this index
New York City police intoxicated driver testing unit evaluation, App. 2
Preservation of samples, 11:59
Protocols, failure to follow, Chemical testing, 11:58
Refusals
chemical test obtained despite, 11:51
Refusal, this index
Samples, preservation, 11:59
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TESTS—Cont’d
Scientific testing. Discovery, this index
Screening Tests, this index

THIRD-PARTY CONSENT
Warrantless arrest, 4:9

TICKETS
Accusatory instruments
generally, 16:39
failure to file accusatory instrument before appearance ticket’s return date,
effect of, 16:43
parking summons compared, 16:41
Appearance tickets
aggravated failure to answer, above
failure of court to be in session on return date, effect of, 16:44
failure to file accusatory instrument before appearance ticket’s return date,
effect of, 16:43
parking summons as appearance ticket, 16:41
return date, 16:42
Defendant with BAC less than .08%, prerequisite of a ticket, 16:40
Desk appearance tickets, 17:3
Parking summons as appearance ticket, 16:41
Supporting Depositions, this index
Uniform traffic information
aggravated unlicensed operation, DMV printout not required
abstract of driving record, App. 10
no using uniform traffic ticket to charge parking, stopping, or standing viola-
tions, 16:7
verification requirement, 17:19
Unobserved traffic infraction, 1:11

TIME LIMITS
Breath Alcohol Test, this index
Business records, timeliness for admissibility, 43:8
Discovery, this index
Drivers’ licenses
revocation of driver’s license, lifetime for DWI and DWAI, 46:31
suspension pending prosecution, 45:26
Lifetime revocation of drivers’ license, 46:31
Motion to unseal sealed records, 53:114
Pre-trial Motions, this index
Prosecutions, timeliness of
generally, 53:1
Speedy Trial Rule, this index
Statute of Limitations, this index
Rosario material, time for disclosure, 28:10, 28:13
Self Incrimination, this index
Sentencing appeal, service of order commencing time period, 46:49
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TIME LIMITS—Cont’d
Speedy Trial Rule, this index
Statute of Limitations, this index
Supporting depositions, request for supporting deposition, timelines, 17:11
Twenty Day Orders, this index
Two hour rule
accusatory instruments, applicability to, 31:14
Breath Alcohol Test, this index
refusal, 31:11, 41:93
unconscious defendant, applicability, 31:13

TRAFFIC INFRACTIONS
Arrest for mere, 1:12
Impeachment, 22:36
Interior of vehicle search during stop for, 1:43
Motor vehicle searches
arrest, search incident to lawful, 1:44
interior of vehicle search during stop, 1:43
Prior convictions, impeachment, 22:36
Surcharges, 47:10, 47:15

TRAFFIC TICKETS
Tickets, this index

TRAFFIC VIOLATIONS BUREAU
Double jeopardy, not court, 23:63

TRAINING MANUAL
Brady material, police officers SFST training manual, 21:31
Police officers training manual, 20:65

TRIAL
Bench trial, Verdicts, reconsideration after the fact, 11:97
Double Jeopardy, this index
Jury Trials, this index
Night jury trials, 18:9
Pretrial Hearings, this index
Pre-trial Motions, this index
Right to trial
coercion of defendants asserting incarceration threats, 19:13
penalizing defendants asserting
generally, 19:11
Speedy Trial Rule, this index

TWENTY DAY ORDERS
Generally, 49:1 et seq.
Advice to defendant regarding order, 49:8
Chemical test refusals, 49:6
Court’s obligations upon conviction, 49:7
DMV twenty day order of suspension or revocation, App. 55
Drug-related cases, 49:9

Index-112



INDEX

TWENTY DAY ORDERS—Cont’d
Eligibility, 49:5
Purpose, 49:3
Scope, 49:4

TWO-HOUR RULE
Breath Alcohol Test, this index
Chemical tests, VTL Section 1192 violations, 11:68
Health Department rules and regulations, 31:16
Independent tests, applicability to, 31:12
Refusal, 31:11, 41:93

UNCONSCIOUS DEFENDANT
Implied consent law, VTL Section 1192 violations, 11:67
Test refusal, 41:83
Two hour rule, applicability, 31:13
VTL Section 1192 violations, Implied consent law, 11:67

UNDERAGE OFFENDERS
Generally, 15:1 et seq.
Certificate of relief from disabilities inapplicability, 51:5
Commercial motor vehicle, 15:14
Date of offense, 15:2
Drivers’ license
generally, 15:3
probationary license, below
suspension, below
zero tolerance law, below
Evidence, Zero tolerance law, below
Felony DWI charge, 15:70
Impaired Driver Program
generally, 15:22
chemical test refusals, 15:23, 15:24
completion, 15:25, 15:26
zero tolerance law, chemical test refusal, 15:24
Impeachment, 15:72
Junior learner’s permit
generally, 15:3
suspension/revocation, 15:4
Lifetime license revocation, 15:71
Mandatory surcharge, 15:69
Out-of-state convictions, 15:20
Parent or guardian notification, 15:21
Permits. Junior learner’s permit, above
Plea bargaining, 15:11
Probationary license
generally, 15:5
suspension/revocation, 15:6
Records and reports. Zero tolerance law, below
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UNDERAGE OFFENDERS—Cont’d
Refusal
hearings. Zero tolerance law, below
Impaired Driver Program, 15:23, 15:24
revocation of refusal, 41:11
zero tolerance law, below
Refusal hearings. Zero tolerance law, below
Report of refusal. Zero tolerance law, below
Revocation of license
generally, 15:68
Sealing of records, 15:12, 15:13
Suspension
generally, 15:4
license, 15:68
pending prosecution, 15:27, 15:28, 45:11
probationary license, 15:6
Zero tolerance law
generally, 15:7, 15:29
adjournment request, 15:41, 15:62
appeal of adverse decision, 15:49, 15:66
appearance at hearing, 15:39, 15:40, 15:60, 15:61
arrest of minors, 15:31
AUO, 15:67
burden of proof, 15:46
chemical test refusal, 15:17, 15:19, 15:24
civil penalty, 15:50
commercial motor vehicle, 15:14
DMV adjudication, 15:8
effect, 46:20
evidence establishing issues, generally, 15:47, 15:48, 15:64, 15:65
first offense, 15:15, 41:8
hearing procedures, 15:43
hearings, 15:34 et seq.
issues to be determined at hearing, 15:45
notice of hearing, 15:36
pre-hearing discovery, 15:38
prior chemical test refusal, 15:19
prior Zero Tolerance law adjudication, 15:18
procedures for hearing, 15:43
procedure where chemical test result is obtained, 15:32
refusal hearings
generally, 15:56 et seq.
adjournments, requests for, 15:62
adverse decision, right to appeal, 15:66
evidence, 15:64, 15:65
failure of motorist to appear at hearing, 15:60
failure of officer to appear at hearing, 15:61
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UNDERAGE OFFENDERS—Cont’d

Zero tolerance law—Cont’d
refusal hearings—Cont’d

issues to be determined, 15:63

police officer to provide motorist with waiver form and notice of refusal of

hearing date, 15:58
time of hearing, 15:59

waiver of right to hearing, 15:57, 15:58

report of refusal
generally, 15:51 et seq.
contents, 15:53

prehearing license suspension, 15:55

recipients, 15:54
verification, 15:52
rights of motorist, 15:42
rules of evidence, 15:44

sealing of records, 15:12, 15:13
second offense, 15:16, 45:27, 46:19

time of hearing, 15:37, 15:59

verification of result report, 15:33

VTL § 1192, 15:9, 15:10

waiver of right to hearing, 15:35, 15:57
who can be requested to submit to chemical test, 15:30

UNIFORM TRAFFIC INFORMATION

Aggravated unlicensed operation, DMV printout not required, abstract of driving

record, App. 10
Information, this index

No using uniform traffic ticket to charge parking, stopping, or standing viola-

tions, 16:7

Supporting Depositions, this index

Verification requirement, 17:19

URINE TEST
Chemical Test, this index

VACATIONS
Erroneous plea bargains, 19:17

VEHICLE SEIZURE LAWS
Constitutionality, 11:82

VEHICLE STOPS
Motor Vehicle Stops, this index
Sobriety Checkpoints, this index

VEHICULAR ASSAULT
Assault, this index

VEHICULAR CRIMES
Generally, 12:1 et seq.
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VEHICULAR CRIMES—Cont’d

Aggravated Unlicensed Operation, this index

Aggravated vehicular assault, 12:7

Aggravated vehicular homicide, 12:11

Alteration of theory of case at trial, 12:34

Assault, this index

Causation, 12:12

Challenges to new vehicular assault/vehicular manslaughter laws, 12:13

Children, endangering welfare of, 12:24

Community service, 12:40

Conviction of higher level offense mandates dismissal of lesser included offen-
ses, 12:22

Counts as inconsistent, must be submitted to jury in alternative, 12:21

Criminally negligent homicide, 12:15

Death, UTTs in cases involving, 12:23

Dismissal, conviction of higher level offense mandates dismissal of lesser
included offenses, 12:22

Driving While Ability Impaired, this index

Driving While Intoxicated, this index

Drunk driving. Driving While Intoxicated, this index

Duplicitous counts, indictment cannot contain, 12:19

Endangering welfare of child, 12:24

Felonies, this index

Fetus not person for purposes of manslaughter charge, 12:33

Fleeing police officer, unlawful, 12:27

Homicide, this index

Impose negotiated sentence, 12:39

Inconsistent counts must be submitted to jury in alternative, 12:21

Jury, inconsistent counts must be submitted to, 12:21

Leaving Scene of Accident Without Reporting, this index

Legislative preemption, 12:2

Lesser included offenses, 12:22

Limitation on roadways to which VTL § 1192 is applicable, 12:14

Manslaughter, generally. Homicide, this index

Multiplicitous counts, indictment cannot contain, 12:20

Negligence, criminally negligent homicide, 12:15

Personal injury, 12:26

Photo of decedent, improper introduction of, 12:37

Physical injury, 12:23

Police officer, unlawful fleeing, 12:27

Preemption, 12:2

Prior Convictions, this index

Property damage, 12:25

Reckless driving, 12:28

Reckless Endangerment, this index

Reduction in sentence pursuant to CPL 440.47 and PL 60.12, 12:41

Reports and reporting, 12:25, 12:26

Serious physical injury, 12:4, 12:23
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VEHICULAR CRIMES—Cont’d
Unlawful fleeing police officer, 12:27
UTTs in cases involving serious physical injury or death, 12:23
Vehicular assault. Assault, this index
Violent crime classification, 12:31
VTL § 1192, 12:14

VEHICULAR MANSLAUGHTER
Homicide, this index

VENTIMIGLIA HEARING
Prior Convictions, this index

VERDICT
Bench trials, reconsider of verdicts after the fact, 11:97
Delay in rendering verdict, effect on speedy trial rule, 53:70
Driving while ability impaired penalties, guilty verdict or plea, 46:50
Moral certainty standard in circumstantial evidence cases, 11:100

VERTICAL GAZE NYSTAGMUS TEST
Gaze nystagmus test. Field Sobriety Tests, this index

VESSELS
Boats, this index

VICTIMS
DWI sentences, Victim impact panel, 46:30
Stop, when can police stop suspected victim of crime, 1:8

VIDEOTAPES
Admissibility of evidence, booking video, 25:20
Field sobriety tests, permissibility of playing video of, 6:20
Refusal of test, 41:94
Suppression of video where audio portion suppressed, 11:106

VINCE’S LAW
Driving while intoxicated, 9:5

VTL SECTION 1192 VIOLATIONS
Generally, 11:2
Additional testing rights, Chemical testing, 11:66
Admissibility of Alco-Sensor test evidence at trial, 11:89

Admissibility of chemical test result obtained pursuant to CPL Section 690.10
search warrant, 11:90

Admissibility of evidence of defendant’s reputation for sobriety, 11:91
Admissions of operation, Corroboration, 11:37
Aggravated DWI, 11:12
Alcoholic beverage odor, or lack thereof, significance, 11:30
Alco-sensor portable breath testing device, 11:89
Arraigning judge as witness for prosecution, 11:103
Arrests
police responsibility for safety of arrestee, 11:98

Index-117



HanprLing THE DWI Case iIN NEw YORrRk

VTL SECTION 1192 VIOLATIONS—Cont’d
Arrests—Cont’d
probable cause, 11:31
reasonable cause, 11:19
Attempts, 11:8
Attorneys, law licenses suspensions on conviction, 11:102
BAC, Intoxication correlation, 11:13
BAC readings and intoxication, 11:25, 11:26
Bench trials, reconsider of verdicts after the fact, 11:97
Bill of particulars, sufficiency of check box supporting deposition, 11:92
Breath tests
administration, 11:55
calibration, 11:53, 11:54
foundation
generally, 11:52 et seq.
expert testimony, 11:56
samples, preservation, 11:59
witnesses, 11:55
Chain of custody of blood sample, 11:60
Challenging predicate DWI convictions, Felony DWI, 11:17
Check box supporting deposition/DWI bill of particulars, sufficiency of, 11:92
Chemical tests
generally, 11:50
additional testing rights, 11:66
constitutionality, compulsory chemical tests, 11:79
constitutional right to refuse, 11:61
fourth Amendment challenges, 11:62
miranda warnings, 11:63
protocols, failure to follow, 11:58
refusals, test obtained despite, 11:51
result obtained pursuant to CPL Section 690.10 search warrant admissibility
of, 11:90
right to counsel, 11:65
two-hour rule, 11:68
Circumstantial evidence, Moral certainty standard, 11:100
Comment on defendant’s failure to advise police that someone else drove the
vehicle, 11:94
Common law DWI
generally, 11:6
intoxication caused by alcohol, 11:7
lesser offenses, 11:42
Constitutionality
generally, 11:69
1192(4), 11:70
1192(9), 11:71
1193(1)(c), 11:72
1194(2)(b)(3), 11:74
1194(2)(c), 11:75
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VTL SECTION 1192 VIOLATIONS—Cont’d
Constitutionality—Cont’d
1194(2)(f), 11:76
compulsory chemical tests, 11:79
forfeiture laws, 11:82
implied consent law, 11:77
pretext stops, 11:80
prompt suspension law, 11:78
seizure laws, 11:82
sobriety checkpoints, 11:81
Continued prosecution after People lose appeal, 11:105
Continuing crime status, 11:38
Convictions
moral certainty standard, 11:100
pistol permit denial after, 11:101
reversals under 1192(2), effect of, 11:11
Corroboration of admissions of operation, 11:37
CPL Section 690.10 search warrant, Admissibility of chemical test result
obtained pursuant to, 11:90
Criminal negligence and intoxication, 11:27
Defendant’s failure to advise police that someone else drove the vehicle,
People’s comment on, 11:94
Defense argument based on low BAC, 11:34
Defense of justification, 11:9
Dismissal on appeal due to insufficient evidence, 11:104
Double jeopardy challenges
generally, 11:84 et seq.
1192(2)/(3) convictions, 11:84
DWI prosecution following suspension pending prosecution, 11:86
effect of dismissal for prosecutor’s failure to give sufficient opening statement,
11:87
imposition of punitive damages in civil case arising out of DWI-related
accident, 11:88
prosecution for DWI following chemical test refusal revocation, 11:85
suspension pending prosecution, DWI prosecution following, 11:86
DWAI Combined Influence, 11:41
DWI prosecution following suspension pending prosecution, Double jeopardy
challenges, 11:86
Elements of DWI, generally, 11:18 et seq.
1180(a) lesser offense, 11:49
1192
1180(a) lesser offense, 11:49
1192(2) convictions and, double jeopardy challenges, 11:84
1192(3) convictions and, double jeopardy challenges, 11:84
generally, 11:45
constitutionality, 11:69-11:69
conviction reversals, effect of, 11:11
elements of offense, 11:18-11:20
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VTL SECTION 1192 VIOLATIONS—Cont’d

1192—Cont’d

lesser offenses, 11:42, 11:44, 11:45

objective standard, 11:23

out-of-state convictions, 11:15

per se DWI, 11:44, 11:45

roadways

generally, 11:35
penal Law charges, 11:36

1193 and

(1)(c) constitutionality, 11:72

(2)(b)(3) constitutionality, 11:73
1194 and

(2)(b)(3) constitutionality, 11:74

(2)(c) constitutionality, 11:75

(2)(f) constitutionality, 11:76
Erratic driving, 11:20
Evidence of defendant’s reputation for sobriety, admissibility of, 11:91
Expert testimony, breath test foundation, 11:56
Express consent to chemical tests, 11:68
Felony DWI

generally, 11:14 et seq.

challenging predicate DWI convictions, 11:17

out-of-state convictions, 11:15

proving predicate DWI convictions, 11:16
Field sobriety tests, Miranda warnings, 11:64
Forfeiture laws, Constitutionality, 11:82
Fourth Amendment challenges, Chemical testing, 11:62
Guilty pleas, advisements of rights, 11:93
Impaired defined, 11:29
Implied consent law

constitutionality, 11:77

unconscious defendant, 11:67
Insurer’s liability for injuries caused by violations, 11:99
Intoxicated defined

generally, 11:22 et seq.

BAC readings and, 11:25

criminal negligence and intoxication, 11:27

cruz standard, 11:23

objective standard, 11:23

precisely .08%, conviction with, 11:26

simultaneous operation and intoxication, 11:33

voluntariness, 11:24
Intoxication, BAC correlation, 11:13
Intoxication caused by alcohol, 11:7
Jury trial rights, Misdemeanor indictments, 11:96
Justification defenses, 11:9
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VTL SECTION 1192 VIOLATIONS—Cont’d
Law licenses suspensions on conviction, 11:102
Lay opinions as to intoxication, 11:28
Legality of drinking and driving, 11:3
Lesser offenses
1192(1), per se DWI, 11:44, 11:45
arrest for DWI as opposed to DWAI, 11:43
common law DWI, 11:42
misdemeanor DWAI, 11:47
reckless driving, 11:48
refusal to charge, 11:46
speeding, 11:49
Limitation on roadways, 12:14
Mens rea, 11:40
Miranda warnings
chemical testing, 11:63
field sobriety tests, 11:64
Misdemeanor DWAI, lesser offenses, 11:47
Misdemeanor indictments
jury trial rights, 11:96
transfers of cases after, 11:95
Moral certainty standard, 11:100
Objective standard of intoxication, 11:23
Odor of alcoholic beverage, or lack thereof, significance, 11:30
Operating under the influence (OUI), 11:2
Operation, admissions, corroboration, 11:37
Operation defined, 11:32
Opinions as to intoxication, 11:28
Out-of-state convictions, 11:15
Parking lot cases, penal law charges, 11:36
Per se DWI, definition, 11:10
Pistol permit denial after convictions, 11:101
Pretext stops, Constitutionality, 11:80
Primary DWI statutes, 11:5
Prompt suspension law, Constitutionality, 11:78
Prosecution for DWI following chemical test refusal revocation, Double jeop-
ardy challenges, 11:85
Proving predicate DWI convictions, Felony DWI, 11:16
Reasonable cause to arrest, 11:19
Reckless driving, Lesser offenses, 11:48
Reconsider of verdicts after the fact in bench trials, 11:97
Reduction on appeal due to insufficient evidence, 11:104
Refusals, chemical test obtained despite, 11:51
Refusal to charge lesser offenses, 11:46
Repeat offenders, 46:2
Reputation for sobriety, admissibility of evidence of, 11:91
Required contents of VTL 1192(2) and 1192(3) charges, 16:32 et seq.
Right to counsel, Chemical testing, 11:65
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VTL SECTION 1192 VIOLATIONS—Cont’d

Roadways covered, penal Law changes, 11:36

Scarlet letter penalty impositions, constitutionality, 11:83

Seizure laws, constitutionality, 11:82

Sobriety
admissibility of evidence of reputation for, 11:91
checkpoints, constitutionality, 11:81

Special Vehicles, this index

Speeding, Lesser offenses, 11:49

Strict liability nature of offense, 11:40

Suppression of breath tests results, 11:51

Suppression of video portion where audio portion suppressed, 11:106

Suspension pending prosecution, DWI prosecution following, double jeopardy
challenges, 11:86

Transfers of cases after misdemeanor indictments, 11:95
Two-hour rule, chemical tests, 11:68

Unconscious defendant, Implied consent law, 11:67
Verdicts in bench trials, reconsider after the fact, 11:97
Voluntariness of intoxication, 11:24

Voluntary consent to chemical tests, 11:68

WAIVER

Accusatory instruments, waiver of valid and sufficient instrument requirement,
16:28

Appeals , this index
Informations, this index
Miranda Warnings, this index
Physician-patient privilege, 44:15, 44:16, 44:20
Plea Bargaining, this index
Pre-trial Motions, this index
Refusal, this index
Right to appeal, conditioning plea bargain on waiver of
generally, 19:10
illegal sentences, 19:16
Right to Counsel, this index
Self Incrimination, this index
Speedy trial rule, 53:20, 53:98
Statute of limitations claim, 53:7
Sufficiency of grand jury waiver of immunity by defendant, 12:35
Surcharges, this index
Underage offenders zero tolerance law, waiver of right to hearing, 15:35, 15:57
VTL Section 1194(2)(f) claim, waiver by guilty plea, 41:31

WALK AND TURN TEST
Generally, 6:9
Field Sobriety Tests, this index
Validated tests, 6:9
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WARNINGS
Miranda Warnings, this index
Refusal, this index

WARRANTLESS ARREST
Generally, 4:1 et seq.
Admissibility of evidence obtained as fruit of Payton violation, 4:7
Arrest at threshold, 4:10
Arrest in the home, 4:1 et seq.
Consent
generally, 4:8
third party consent to warrantless entry, 4:9
Defendant’s home, generally, 4:1 et seq.
Exception to warrant requirement, 4:3, 4:4, 4:8
Exigent circumstances, exception to warrant requirement, 4:3
Home, arrest at home, 1:22
Hot pursuit, exception to warrant requirement, 4:4
Mere traffic infraction, 1:12
Motor Vehicle Accidents, this index
Payton rule
generally, 4:7
admissibility of evidence obtained as fruit of Payton violation, 4:7
validity of warrantless arrest, 4:10
Probationer’s home, validity of warrantless search, 4:11
Search and seizure, generally, 4:1 et seq.
Standing to challenge arrest, 4:2
Third party consent to warrantless entry, 4:9
Threshold of home, validity of warrantless arrest at, 4:10
Unobserved DWAI, 1:13
Validity
probationer’s home, 4:11
warrantless arrest, 4:10
Welsh v. Wisconsin, 4:5, 4:6

WARRANTS
Search Warrants, this index

WEAPONS
VTL Section 1192 convictions, pistol permit denial after, 11:101

WEEKEND
Speedy trial rule, weekend as last day to declare readiness for trial, 53:27

WELSH v. WISCONSIN
Warrantless arrest, 4:5, 4:6

WITNESSES
Breath test operator
inability to identify defendant as person tested, 42:21
necessity as witness, 42:20
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WITNESSES—Cont’d
Discovery, this index
EMTs, statements made to, 25:22
Expert Witnesses, this index
Fabrication of testimony charges by prosecution, 25:21
Impeachment
discovery, 21:35
own witness, impeachment of, 25:13
prior inconsistent statements, 25:14
Rosario material, this index
Subpoenas, this index
Unavailable police officer, playing video of field sobriety tests, 6:20

WORDS AND PHRASES
Definitions, this index

WORK PRODUCT
Discovery, 20:87

WRITING
Pre-trial motions procedure, 24:11

YOUTHFUL OFFENDERS
Underage Offenders, this index

ZERO TOLERANCE LAW
Underage Offenders, this index; VTL Section 1192 violations, this index
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