
Table of Contents
CHAPTER 1. PURPOSE AND PRINCIPLES OF
WORKERS’ COMPENSATION
§ 1:1 The compensation principle
§ 1:2 Purpose of legislation
§ 1:3 Constitutionality
§ 1:4 Basic benefits
§ 1:5 Requirement of insuring liability for benefits
§ 1:6 Statutory construction to accomplish purposes of the law
§ 1:7 Retaliatory discharge
§ 1:8 Statutory changes: statute’s form at compensable disability

governs
§ 1:9 —Changes in coverage and other matters
§ 1:10 —Level of benefits

CHAPTER 2. COVERAGE: REACH OF THE
STATUTE

I. COVERED EMPLOYERS, EXEMPTIONS, AND
ELECTIONS

§ 2:1 Generally
§ 2:2 Business, nonbusiness, public agency employment
§ 2:3 Domestic, nonprofit, agricultural exemptions
§ 2:4 “Five or more workmen or operatives”
§ 2:5 Small business and trucker exemptions
§ 2:6 Timber purchasers
§ 2:7 Election of coverage by exempt employer

II. COVERED EMPLOYEES, EXEMPTIONS, ELECTIONS,
AND ESTOPPEL

§ 2:8 Generally
§ 2:9 Contract of hire
§ 2:10 Coverage of business owners as employees; estoppel to deny
§ 2:11 Partner as employee
§ 2:12 Corporate officer as employee
§ 2:13 Minor as employee; alien as employee

III. INSURANCE COVERAGE OF EMPLOYER’S
OBLIGATION; SELF-INSURANCE

§ 2:14 Generally

ix



IV. COVERAGE BEYOND TRADITIONAL EMPLOYMENT

A. NONTRADITIONAL EMPLOYMENT

§ 2:15 Generally

B. STATUTORY EMPLOYER COVERAGE OF
SUBCONTRACTING

§ 2:16 Generally
§ 2:17 Pattern of subcontracting
§ 2:18 Definition of “subcontractor”
§ 2:19 Relationship not subcontracting: “contractor” only a vendee
§ 2:20 Relationship not subcontracting: no prime contract

C. COVERAGE OF SUBCONTRACTING TRUMPS
INDEPENDENT CONTRACTOR EXCLUSION

§ 2:21 Generally

D. SUBCONTRACTING AND TORT IMMUNITY VIA
EXCLUSIVE REMEDY

§ 2:22 Generally

E. WORKFORCE COVERAGE AND INDEPENDENT
CONTRACTOR EXCLUSION

§ 2:23 Generally
§ 2:24 Policy underlying the statute: coverage not tort law
§ 2:25 “Relative-nature-of-the-work” doctrine
§ 2:26 “Relative-nature-of-the-work” doctrine equally valid
§ 2:27 Mississippi’s “regular and recurring” loophole v. other states’

coverage

CHAPTER 3. ACCIDENTAL INJURY AND
OCCUPATIONAL DISEASE
§ 3:1 Statutory language
§ 3:2 Gradually developing ailment; occupational disease
§ 3:3 Injury from intentional act—Governing principles of intentional

act
§ 3:4 Intentional act by person in same employ
§ 3:5 Intentional act by third person

CHAPTER 4. ARISING OUT OF AND IN THE
COURSE OF EMPLOYMENT

I. OVERVIEW

§ 4:1 Statutory provisions

MISSISSIPPI WORKERS’ COMPENSATION

x



II. UNITARY TEST: ‘‘ARISING OUT OF AND IN THE
COURSE OF EMPLOYMENT’’

§ 4:2 Generally

III. SOURCE OF RISK OF INJURY
§ 4:3 Generally
§ 4:4 Employment risk
§ 4:5 Neutral risk and acts of nature: positional risk doctrine
§ 4:6 Personal risk, imported danger, and abandonment
§ 4:7 Mixed risk

IV. EMPLOYMENT CONNECTION TO INJURIOUS
ACTIVITY

§ 4:8 Generally
§ 4:9 Presumption in death cases
§ 4:10 Heart claims
§ 4:11 Stroke and aneurysm cases
§ 4:12 Hernia claims
§ 4:13 Repetitive-motion injury
§ 4:14 Allergy and asthma claims
§ 4:15 Idiopathic falls
§ 4:16 Mental trauma and mental injury
§ 4:17 Mental stress leading to physical injury
§ 4:18 Physical injury leading to mental injury
§ 4:19 Mental stress leading to mental injury

V. MEDICAL EVIDENCE OF CONNECTION BETWEEN
WORK AND INJURY

§ 4:20 Generally

VI. ASSAULTS
§ 4:21 Generally
§ 4:22 Assault at work by coemployee
§ 4:23 Assault at work by nonemployee

VII. AGGRAVATION OF INJURY AND COMPENSABLE
CONSEQUENCES

§ 4:24 Generally

VIII. RESIDENT EMPLOYEE AND EMPLOYEE ON CALL
§ 4:25 Generally

IX. TRAVELING EMPLOYEE
§ 4:26 Generally

TABLE OF CONTENTS

xi



§ 4:27 Particular travel as part of work
§ 4:28 Deviation
§ 4:29 Dual-purpose trip
§ 4:30 Working at home

X. COMING FROM AND GOING TO WORK
§ 4:31 Generally
§ 4:32 Employer-supported travel
§ 4:33 Special travel hazard

XI. PERSONAL NEEDS AT WORK
§ 4:34 Generally

XII. RECREATIONAL AND SOCIAL ACTIVITIES
§ 4:35 Generally

XIII. HORSEPLAY AMONG EMPLOYEES
§ 4:36 Generally

XIV. EMPLOYEE MISCONDUCT
§ 4:37 Generally
§ 4:38 Intoxication as cause of injury; drug use
§ 4:39 Intentional self-injury and suicide
§ 4:40 Drug testing

CHAPTER 5. DISABILITY AND BENEFITS

I. INTRODUCTION: THE BINDING TIE OF DISABILITY
AND BENEFITS

§ 5:1 Overview
§ 5:2 Loss of earning capacity: burden of proof, persuading the fact

finder
§ 5:3 Summary of the benefits and disability categories

II. THE DOLLAR LEVEL OF BENEFITS
§ 5:4 Generally
§ 5:5 Average weekly wages
§ 5:6 Computations: dollar level; weekly and overall maximum
§ 5:7 Dollar level and weekly maximum benefit
§ 5:8 Maximum number of weeks for benefits
§ 5:9 Overall dollar maximum of benefits
§ 5:10 Minimum weekly benefit
§ 5:11 Waiting period for disability benefits

III. THE TWO MEANINGS OF “DISABILITY”
§ 5:12 Generally

MISSISSIPPI WORKERS’ COMPENSATION

xii



§ 5:13 Effect on wages as an element of disability
§ 5:14 Loss of use as disability
§ 5:15 Impairment as the other element of disability
§ 5:16 Medical evidence of connection between impairment and work

IV. PERMANENT PARTIAL DISABILITY AND BENEFITS
(BODY AS A WHOLE)

§ 5:17 Generally
§ 5:18 Statutory formula for benefits; sample computations
§ 5:19 ‘‘Wage-earning capacity thereafter’’
§ 5:20 Earnings from protected employment, increase in wage levels
§ 5:21 Presumption of no loss: rehired at same wage
§ 5:22 End of disability or continuation as a conclusion of law?
§ 5:23 Return to work: the Rathborne rule and corollary
§ 5:24 Work unavailable: Rathborne corollary inapplicable
§ 5:25 Unable to earn: disability continues as a conclusion of law
§ 5:26 Legal effect of refusal to rehire: prima facie disability
§ 5:27 Prima facie presumption applied
§ 5:28 Impairment and unavailability of work constitute disability
§ 5:29 Unable to get work: not reason for inability
§ 5:30 Need for reasonable efforts to obtain other employment

V. PERMANENT TOTAL DISABILITY
§ 5:31 Generally
§ 5:32 Injury to body as a whole
§ 5:33 Loss of two scheduled-members: permanent total disability
§ 5:34 Injury to a scheduled-member
§ 5:35 Computation of benefits for permanent total disability

VI. PERMANENT PARTIAL DISABILITY & BENEFITS
FOR SCHEDULED MEMBER INJURY

§ 5:36 Generally
§ 5:37 Loss of two scheduled-members: permanent total disability
§ 5:38 Loss-of-use test for scheduled-member injury
§ 5:39 Two different statutory definitions of disability
§ 5:40 Reasons underlie two definitions of disability
§ 5:41 Eye, hearing, disfigurement
§ 5:42 Computing benefits for loss of scheduled-member

VII. PARTIAL LOSS OF USE OF A SCHEDULED
MEMBER

§ 5:43 Generally
§ 5:44 Partial loss of use with effect of total loss of use
§ 5:45 Loss of use test: substantial acts of usual employment
§ 5:46 Need to seek other employment
§ 5:47 When worker’s “usual employment” is uncertain

TABLE OF CONTENTS

xiii



§ 5:48 Loss-of-use test contrasted with loss of earning capacity
§ 5:49 Relation of “substantial-acts” doctrine to permanent total

disability due to “loss of two”
§ 5:50 Partial loss of use; loss of use greater than occupational effect
§ 5:51 The Cantrell rule on partial loss of use: compensate for greater

effect
§ 5:52 Partial loss of use; occupational effect greater than loss of use,

not total
§ 5:53 Computing benefits for proportionate loss of use

VIII. MULTIPLE INJURIES AND SUCCESSIVE INJURIES
§ 5:54 Overview

IX. APPORTIONMENT FOR PREEXISTING DISEASE
§ 5:55 Generally
§ 5:56 Which benefits get reduced; as of what date
§ 5:57 Conditions outside of apportionment; circumstances that

trigger apportionment
§ 5:58 Heart attack and occupational disease
§ 5:59 Elements of apportionment
§ 5:60 Computation of apportioned benefits

X. CREDITS TO REDUCE EMPLOYER’S OBLIGATION
FOR STATUTORY BENEFITS

§ 5:61 Generally
§ 5:62 Statutory credits
§ 5:63 Right to statutory benefits protected
§ 5:64 No credit for payments by uninsured employer
§ 5:65 Credits for payments by insured employer
§ 5:66 No credit for earned: sick pay, vacation pay, other insurance,

wages
§ 5:67 Limitation on amount of the credit

XI. MEDICAL BENEFITS
§ 5:68 Generally
§ 5:69 Medical fee schedule
§ 5:70 Reasonable and necessary standard
§ 5:71 Covered medical services and supplies
§ 5:72 Location of medical provider
§ 5:73 Practice of telemedicine
§ 5:74 Choice of physician
§ 5:75 Prior authorization required for certain treatment
§ 5:76 Employer’s medical evaluation
§ 5:77 Commission’s independent medical evaluation
§ 5:78 Refusal to accept medical treatment; maximum medical

improvement
§ 5:79 Reimbursement to other payers

MISSISSIPPI WORKERS’ COMPENSATION

xiv



XII. DEATH BENEFITS

A. GENERAL CONSIDERATIONS
§ 5:80 Overview

B. CATEGORIES OF DEPENDENTS
§ 5:81 Generally
§ 5:82 Surviving spouse
§ 5:83 Surviving child
§ 5:84 Surviving grandchild
§ 5:85 Surviving brothers and sisters
§ 5:86 Surviving parents and grandparents

C. PRESUMPTION OF DEPENDENCY
§ 5:87 Generally

D. AMOUNT OF BENEFITS
§ 5:88 Overview

XIII. REHABILITATION BENEFITS
§ 5:89 Generally

CHAPTER 6. PRACTICE AND PROCEDURE

I. THE MISSISSIPPI WORKERS’ COMPENSATION
COMMISSION

§ 6:1 Overview
§ 6:2 Rule-making authority
§ 6:3 Declaratory opinions
§ 6:4 Relaxed rather than formal procedure
§ 6:5 Earwigging prohibited

II. MEDICAL FEE SCHEDULE
§ 6:6 Generally

III. EX PARTE COMMUNICATION WITH MEDICAL
PROVIDERS

§ 6:7 Generally

IV. ATTORNEYS IN WORKERS’ COMPENSATION
CLAIMS

§ 6:8 General considerations
§ 6:9 Fees for attorneys representing claimants
§ 6:10 The claimant’s legal expenses

TABLE OF CONTENTS

xv



V. CONTROVERTING A CLAIM
§ 6:11 Overview
§ 6:12 Petition to controvert
§ 6:13 Filing workers’ compensation claim against uninsured

employer
§ 6:14 Employer’s notice of controversion
§ 6:15 Answer to petition to controvert
§ 6:16 Filing of pleadings and other documents
§ 6:17 Consolidation of claims
§ 6:18 Amendment of pleadings

VI. PREHEARING PRACTICE BEFORE THE
ADMINISTRATIVE JUDGE

§ 6:19 Assignment of claim to administrative judge
§ 6:20 Motion practice and motion days
§ 6:21 Discovery period
§ 6:22 Removal of claim from discovery period
§ 6:23 Status inquiry letter
§ 6:24 Medical records and affidavits
§ 6:25 Administrative expense fund
§ 6:26 Prehearing statements
§ 6:27 Setting the claim for hearing
§ 6:28 Prehearing/settlement conferences
§ 6:29 Mediation
§ 6:30 No summary-judgment procedure
§ 6:31 Subpoenas

VII. HEARINGS ON THE MERITS
§ 6:32 Continuances
§ 6:33 Procedure in hearings on the merits
§ 6:34 Evidence
§ 6:35 Burden of proof and presumptions
§ 6:36 Contempt and sanctions

VIII. ORDER OF ADMINISTRATIVE JUDGE
§ 6:37 Generally
§ 6:38 Review of administrative judge decisions
§ 6:39 No petition for rehearing or reconsideration procedure

IX. SECOND-INJURY FUND
§ 6:40 Overview

X. INTEREST ON WORKERS’ COMPENSATION
BENEFITS

§ 6:41 Generally

MISSISSIPPI WORKERS’ COMPENSATION

xvi



§ 6:42 Interest on disability and death benefits
§ 6:43 Interest on medical benefits

XI. PENALTIES ON DISABILITY BENEFITS
§ 6:44 Generally
§ 6:45 The 10% penalty
§ 6:46 The 20% penalty
§ 6:47 Penalties on medical benefits
§ 6:48 Penalty for failure to report injury

XII. LUMP-SUM PAYMENTS AND COMPROMISE
SETTLEMENTS

§ 6:49 Lump-sum payments
§ 6:50 Compromise settlements
§ 6:51 Consideration for veterans, medicaid, or state rehabilitation

benefits
§ 6:52 Third-party claims and settlements
§ 6:53 Settlement of claims of those under legal disability or

incapacity
§ 6:54 —Claimant is a minor
§ 6:55 Settlement of claims of those under legal disability or

Incapacity—Claimant is a minor—18 is the age of majority
for settling claims

§ 6:56 Settlement of claims of those under legal disability or
incapacity—Claimant is incompetent

§ 6:57 Settlement of claims when the worker has limited proficiency
in the English language

XIII. ENFORCEMENT OF AWARD UPON DEFAULT
§ 6:58 Overview

XIV. EXCEPTIONS TO RULE THAT BENEFITS ARE
EXEMPT FROM CREDITORS

§ 6:59 Generally

CHAPTER 7. TIME LIMITATIONS THAT CAN
BAR BENEFITS

I. GENERAL CONSIDERATIONS
§ 7:1 Two statutes; thirty-day notice
§ 7:2 Interaction of the two statutes in summary

II. THE TWO-YEAR STATUTE
§ 7:3 Generally
§ 7:4 Bar to death benefits

TABLE OF CONTENTS

xvii



§ 7:5 Estoppel
§ 7:6 Operation of two-year statute
§ 7:7 When no benefits before claim
§ 7:8 When disability benefits are paid before claim
§ 7:9 Rule that benefits suspend running of two years
§ 7:10 Do benefits erase the two-year statute?
§ 7:11 Best resolution of the conflicting language
§ 7:12 When only medical benefits are paid before claim
§ 7:13 When the two-year period begins running

III. THE ONE-YEAR STATUTE
§ 7:14 Overview
§ 7:15 Running of one year—Principles and effects
§ 7:16 —Bar to disability benefits
§ 7:17 —Bar to medical benefits
§ 7:18 Start of the one-year period
§ 7:19 One year after rejection of a claim
§ 7:20 One year after last payment and properly filed B-31
§ 7:21 Claim within one year after lump-sum payment
§ 7:22 Claim within one year after compromise in exceptional case
§ 7:23 Form B-31: its purpose and mechanics
§ 7:24 Claim within the one-year period stops its running
§ 7:25 Providing benefits within the one-year period stops its running
§ 7:26 Obtaining medical services within the one-year period
§ 7:27 Continuing need for medical services

CHAPTER 8. JUDICIAL REVIEW
§ 8:1 Judicial review of commission order
§ 8:2 Deference to commission order
§ 8:3 While case is pending in court
§ 8:4 Procedure for taking appeal in supreme court
§ 8:5 Judicial review not supersedeas
§ 8:6 Assignment to court of appeals
§ 8:7 Rehearing and review of court of appeals decision
§ 8:8 Judicial review of interlocutory orders of the commission
§ 8:9 Standard of review
§ 8:10 —Substantial evidence
§ 8:11 —Arbitrary or capricious
§ 8:12 —Beyond the power of the commission
§ 8:13 —Conclusion of law, violation of statutory or constitutional

right
§ 8:14 Statutory damages—Damages statute repealed
§ 8:15 —Prospective application

CHAPTER 9. CONFLICT OF LAWS
§ 9:1 Nature of workers’ compensation conflicts
§ 9:2 When conflicts problems occur

MISSISSIPPI WORKERS’ COMPENSATION

xviii



§ 9:3 —Coverage of out-of-state injury
§ 9:4 —Coverage of in-state injury
§ 9:5 —Successive awards in different states

CHAPTER 10. ACTIONS AGAINST THIRD
PARTIES

I. STATUTORY RECOGNITION OF ACTION AGAINST
ANY OTHER PARTY

§ 10:1 Overview

II. RIGHT OF INSURED EMPLOYER TO PARTICIPATE
IN OR FILE ACTION

§ 10:2 Generally; intervention required

III. RIGHT OF EMPLOYER TO REIMBURSEMENT FROM
FUND

§ 10:3 Employer that paid compensation benefits
§ 10:4 Credit on employer’s future obligation to pay
§ 10:5 Employer that has not paid compensation benefits
§ 10:6 Distribution of fund, approval by court or commission
§ 10:7 Costs of collection, attorney’s fee as charges to fund
§ 10:8 Employer’s express indemnity to third party

IV. APPORTIONMENT OF LIABILITY IN CIVIL ACTION
AGAINST THIRD PARTY

§ 10:9 Generally

CHAPTER 11. WORKERS’ COMPENSATION AS
EXCLUSIVE REMEDY (TORT IMMUNITY)

I. STATUTORY BAR OF TORT CLAIMS AND JUDICIAL
EXTENSION OF TORT IMMUNITY

§ 11:1 Statutory bar of tort claims
§ 11:2 Statutory rule of immunity and its limits
§ 11:3 Judicial extension of tort immunity

II. SUIT V. UNINSURED, ACTUAL EMPLOYER
§ 11:4 Generally

III. SUIT V. INSURED, ACTUAL EMPLOYER

A. NEGLIGENCE, GROSS NEGLIGENCE,
RECKLESSNESS

§ 11:5 Negligence attributable to employer

TABLE OF CONTENTS

xix



§ 11:6 Gross negligence
§ 11:7 Dual capacity of employer

B. INTENTIONAL INJURY
§ 11:8 Exception to exclusive remedy defense
§ 11:9 Troublesome mechanics of Miller v. McRae’s
§ 11:10 Compensability of injury from intentional act
§ 11:11 Intentional actor in same employ
§ 11:12 Intentional actor not in same employ

C. SCOPE OF THE INTENTIONAL INJURY EXCEPTION
§ 11:13 Fundamental rationale for exception for intentional injury
§ 11:14 Suit for harm not compensable in workers’ compensation
§ 11:15 Exact grounds for the exclusive remedy defense being

unavailable
§ 11:16 Conduct substantially certain to harm

IV. SUIT V. INDIVIDUAL IN SAME EMPLOY
§ 11:17 Coemployee of insured employer
§ 11:18 Manager, governing board of insured employer
§ 11:19 Individuals in uninsured employ

V. SUIT V. REMOTE, INSURED EMPLOYER AND
AGENTS (SUBCONTRACTING; INDEPENDENT
CONTRACTOR)
A. GENERAL CONSIDERATIONS

§ 11:20 Overview

B. REMOTE EMPLOYER AS STATUTORY SURETY FOR
ACTUAL EMPLOYER (SUBCONTRACTING)

§ 11:21 General contractor as statutory employer
§ 11:22 Immunity limited to general contractor; owner not immune

C. ACTUAL EMPLOYER AS INDEPENDENT
CONTRACTOR OF REMOTE EMPLOYER

§ 11:23 Generally
§ 11:24 Independent contractor
§ 11:25 Hypothetical coverage obligation via right of control
§ 11:26 Relative nature of work doctrine

D. OTHER EMPLOYERS AND AGENTS AT SAME
WORKSITE; NO ENTERPRISE IMMUNITY

§ 11:27 Generally

E. LOANED, LEASED, OR DUAL EMPLOYEE
§ 11:28 Generally

MISSISSIPPI WORKERS’ COMPENSATION

xx



VI. CLAIM V. INSURANCE CARRIER
§ 11:29 General considerations

VII. BAD FAITH IN PROVIDING BENEFITS NOT WITHIN
EXCLUSIVE REMEDY (NOT A WORK INJURY)

§ 11:30 Good faith; mandatory statutory duty; arguable reason
§ 11:31 Employer and insurance carrier have exposure

Table of Laws and Rules

Table of Cases

Index

TABLE OF CONTENTS

xxi


