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What’s New for the 2025-2026 Edition of
REAL ESTATE INVESTMENT TRUSTS
HANDBOOK

A Special Entity to Own and Operate Real

Estate And Make And Hold Mortgages

by Peter M. Fass, Michael E. Shaff and Donald B. Zief with

contributions from Ernst & Young LLP

This 2025-2026 edition of the Real Estate Investment Trusts Handbook has been
updated and revised with analysis of the latest developments affecting REITs. As
part of the coverage of SEC rules affecting REITS, accounting considerations, state
Blue Sky provisions, and federal and state tax aspects, this edition includes discus-
sion and analysis of the following:

Latest REIT figures, including i.) return rate for Equity REITs; ii.) historical

REIT offerings of securities; iii.) percent of total equity REIT market value by

property type market capitalization; iv.) unsecured debt raised by REITs and

the number of offerings; v.) percentage total return performance for various

categories of equity REITs; vi.) leverage by REIT sector; vii.) average payout

ratio of REIT dividends as a percent of FFO; viii.) annual returns of equity

REITs; ix.) NAVs for selected real estate sectors; and x.) S & P sector weights.

§§ 1:1, 1:11-12, 1:14, 1:18, 1:20, 1:37, 1:41, 1:62, 1:68.

Proposed amendments to Delaware Limited Liability Company Act, the Dela-

ware Revised Uniform Limited Partnership Act, and the Delaware Revised

Uniform Partnership Act. § 1:84.

SEC announces enhancements for issuers submitting confidential draft

registration statements. § 2:21.

Updated SEC guidance on confidential treatment applications and confidential

treatment order extensions. § 2:25.

gEC strengthens Regulation 13D-G rules for beneficial ownership reporting.
2:191.

SEC approval of NYSE and Nasdaq changes to listing rules for reverse stock

splits, minimum share price requirements and related grace periods and

required liquidity for initial listings. § 4:55.

IRS rules income from provision of electric vehicle charging is not impermis-

sible tenant service income. § 5:34.

Safe harbor does not apply to recourse loans. § 5:59.
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Preface

This Handbook is designed to be a reference tool for those interested in the
federal income tax requirements and the securities law aspects concerning the real
estate investment trust (REIT). While the primary audience for this Handbook is
envisioned to be real estate owners and real estate operators, investment bankers
and their attorneys and accountants, brokers, real estate developers, and potential
investors should also find this work useful.

Several pieces of major tax legislation have affected REITs and the publicly
traded real estate securities market, making REITs an attractive investment vehicle
for publicly traded real estate. The provisions of the Tax Reform Act of 1986, which
effectively eliminated tax shelters, shifted the focus of most real estate investments
to economic returns, resulting in the REIT being an ideal investment vehicle to pass
through to the small investor the economic benefits of investing in real estate on a
large scale. The limitation of tax benefits and the consequent goal of tax sheltered
cash flow has forced the sponsor of real estate investments to concentrate on cur-
rent yield and/or long-term capital appreciation. As discussed in the Handbook, the
REIT is a superb vehicle for these types of returns.

The REIT Modernization Act of 1999 permitted REITs to form taxable REIT sub-
sidiaries (TRS) to engage in activities not permitted by REITs, thus allowing REITs
to capture the economic benefits of such activities. Early statistics on TRS use and
activities are discussed in Chapter 5. Along with other tax legislation, the REIT
Improvement Act (enacted as part of the American Jobs Creation Act of 2004), and
the REIT Investment and Diversification Act (enacted as part of the Housing and
Economic Recovery Act of 2008), and the Protecting Americans from Tax Hikes Act
of 2015 liberalized several REIT requirements and have had a profound effect on
the ability of REITs to compete with non-REIT real property owners. Further, the
Tax Cuts and Jobs Act of 2017 accorded REIT ordinary dividends the beneficial 20%
“pass-through” deduction, that otherwise is only available to taxpayers with quali-
fied business income. REITs are also permitted to elect to be a real property trade or
business and thus escape the limitation on the deduction for business interest.
These Acts and their effect on REITs are further discussed in the taxation Chapters
5,6 and 7.

For a real estate investment vehicle that is to be publicly traded, a REIT is gen-
erally a better alternative than a publicly traded partnership largely because of the
tax considerations facing tax-exempt and foreign investors; these entities are some
of the major investors in publicly offered REIT and publicly offered real estate
limited partnerships. Appendices are included which describe the NASAA statement
of policy regarding REITs (Appendix A), the California rule for REITs (Appendix C),
and a suggested initial REIT Public Offering Due Diligence Request (Appendix D).
Also, Appendix 5A at the end of Chapter 5 identifies IRS private letter rulings
which address the services REITs can offer to tenants, while Appendix 5B lists pro-
visions of REIT laws adopted by non-U.S. countries. Appendix 6A at the end of
Chapter 6 addresses state tax provisions regarding the allowance of the dividends
paid deduction for REITs. Finally, the Table of Laws and Rules refers to sections of
the text that discuss various securities and tax acts, regulations, releases and rul-
ings relating to REITs.

Real estate investment trusts have had a varied (and bloodied) history. The
Handbook discusses the history of REITs (including the dramatic decline in late
2008 and early 2009 and the significant recovery in late 2009 and 2010) and the
problems faced by the REIT industry in the early and mid-1970’s. The decline of the
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REIT, its resurgence in the form of the finite life REIT, the equity REIT boom in the
mid-1990’s and the emergence of the UPREIT as a method to defer taxation for
sponsors who contribute appreciated property and the inclusion of REITs in the
S&P Indices including the S&P 500 in October 2001, are also discussed in depth in
the Handbook. The Handbook discusses the issues involved in a blind pool non-
traded REIT offering filed with the SEC and various state regulatory authorities,
including a discussion of the performance measure, Modified Funds From
Operations. The Handbook also discusses the various valuation methods for publicly
traded REIT securities, the issues in using Funds From Operations and Adjusted
Funds From Operations as a measure of a REIT’s peformance and various thoughts
of industry professionals regarding the future of the REIT.

Recently there have been several transactions in which operating companies
that own real estate have elected REIT status or have spun off their real estate
holdings into a separate entity that then elects to be treated as a REIT. In addition,
the IRS has finalized regulations that at once codify and expand the definition of
real property for REIT purposes, thus allowing heretofore non-traditional real prop-
erty assets to qualify as real property. These developments are discussed in Chapter
5 in Section 5:58, “Non-core REITs.”

There is an extensive discussion of the regulatory aspects of real estate invest-
ment trust offerings, including federal and state requirements. The accounting is-
sues unique to real estate and REITs is dealt with in Chapter 3. The authors have
had extensive experience with REITs, which has been incorporated throughout the
text of the Handbook.
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