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ACCESS TO PRIVILEGED
CORPORATE MATERIALS

Acting in capacity as lawyer, 1:24

ACCIDENT REPORTS
Self-evaluative privilege, 4:10

ACTING IN CAPACITY AS
LAWYER
Generally, 1:20
Access to privileged corporate
materials, 1:24
Corporate responsibilities, 1:22
Limited involvement, 1:21

ACT OF PRODUCTION
PRIVILEGE
Generally, 1:92

ADVICE TO CLIENT
Communications covered, 1:26
dual purpose communications,
1:27
AFFIDAVITS
Work-product doctrine, 6:24

AFFIRMATIVE ACTION PLANS
Self-evaluative privilege, 4:11

AGENTS OF ATTORNEY
Generally, 1:18

AKZO NOBEL CHEMICALS LTD.
AND AKCROS CHEMICALS
European Union, App. 5D, App. SE

AMERICAN BAR ASSOCIATION
(ABA)
Statement of policy regarding
lawyer’s responses to auditor’s

requests for information, App.
1A

AM & S DECISION
European Union, 5:3, 5:9, 5:10, App.
5A

APPEALS
Asserting a claim of privilege, 1:56

ASSERTING A CLAIM OF
PRIVILEGE
Generally, 1:49 to 1:56
Appeals, 1:56
Entity to determine validity of claim,
1:50

Filter protocols, 1:51
In camera inspections, 1:53
Privilege log, 1:52
Protective orders, 1:54
Reservation of privilege, 1:55

ATTORNEY CONDUCT
Crime-fraud exception, attorney
misconduct, 7:17
Sarbanes-Oxley Act, 3:3
Work-product doctrine, records
derived from attorney’s unethi-
cal conduct, 6:9

AUDIT COMMITTEES

Sarbanes-Oxley Act, Disclosure of
Audit Committee Financial
Expert, App. 3D

AUDITOR-LAWYER
COMMUNICATIONS

Communications covered, 1:29

BAD FAITH EXCEPTION
Work-product doctrine, 6:34

BANKRUPTCY
Waiver, 1:76

BAR MEMBERSHIP
Generally, 1:17

BILLING STATEMENTS
Communications covered, 1:32

CELLULAR AND CORDLESS
TELEPHONES

Technology, 1:84
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CHECKLISTS

Protecting confidential communica-
tions, 9:7

CODE OF BUSINESS CONDUCT
AND ETHICS

Sarbanes-Oxley Act, App. 3E

CODE OF ETHICS FOR SENIOR
FINANCIAL OFFICERS

Sarbanes-Oxley Act, App. 3C

COMMON-INTEREST THEORY
Waiver, 1:65

COMMUNICATIONS COVERED
Advice to client, 1:26
dual purpose communications,
1:27
Auditor-lawyer communications,
1:29
Billing statements, 1:32
Communications versus information,
1:25
Corporate records, 1:30
Ex parte communication, 1:28
General reports, 1:31
Illegal or fraudulent conduct, 1:37
Investigative reports, 1:33
Manuals, 1:35
Notes, 1:36

Physical maintenance of confidential-

ity, 1:39
Settlement records, 1:34

CONFIDENTIALITY
Dual representation, 1:41
E-mail accounts, 1:42
Expectation of confidentiality, 1:38

Physical maintenance of confidential-

ity, 1:39
Third-party presence, 1:40

CORPORATE RECORDS
Communications covered, 1:30

CORPORATE TAX SHELTERS

Tax Practitioner Privilege (this
index)
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ATTORNEY-CLIENT AND OTHER PRIVILEGES

CORPORATIONS AND

CORPORATE CLIENTS
Generally, 1:6
Directors, former, 1:14
Dissolved or defunct entity, 1:12
E-mail accounts, 1:42
Federal court, in, 1:7
Former officers and directors, 1:14
Globally, 1:4
Insurers, 1:16
Limited liability companies, 1:10
Officers, former, 1:14
Parties to the privilege, generally, 1:6
to 1:8, 1:11
State court, in, 1:8
Subsidiaries, 1:9
Successors, 1:11
United States, 1:3
Waiver
corporate control, change of, 1:74
corporate organization, 1:75
corporate representative, 1:72
corporate vs. personal assertions of
the privilege, 1:77
Work-product doctrine, internal
corporation investigations, 6:23

CRIME-FRAUD EXCEPTION

Generally, 1:45,7:1 to 7:18
Attorney misconduct exception, 7:17
Definitions, fraud, 7:14
Ethical constraints, 7:18
Examination of witnesses, 7:11
In-house counsel, 7:12
Intent of client, 7:4
Limitations, 7:15
Parties, 7:13
Priority between privilege and excep-
tion, 7:2
Proof
generally, 7:5 to 7:11
commission of crime or fraud, 7:6
degree of proof, 7:10
examination of witnesses, 7:11
furtherance of crime or fraud, 7:7
Review of documents
ethical wall, 7:9
in camera, 7:8
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CRIME-FRAUD EXCEPTION
—Cont’d
Tax practitioner privilege, 2:16
Timing of the communication, 7:3
Witnesses, examination of, 7:11
Work-product doctrine, 6:33, 7:16,
7:17

CRIMINAL VIOLATIONS

Self-evaluative privilege, 4:34

DE FACTO ATTORNEY
Parties to the privilege, 1:19

DIRECTORS

Corporations and corporate clients,
1:14

DISSOLUTION
Parties to the privilege, dissolved
entities, 1:12

ELECTRONIC DATA
Disclosure and accessibility of, 6:17
Format of electronic records, 1:86

E-MAIL

Confidentiality of corporate e-mail
accounts, 1:42
Technology considerations, 1:83, 9:5

EMPLOYEE RETIREMENT
INCOME SECURITY ACT
(ERISA) SUITS

Waiver, 1:79

EMPLOYEES
Generally, 1:13

Sample forms, avoidance of claims of

attorney-client privilege, 9:12

EMPLOYMENT
DISCRIMINATION CLAIMS

Self-evaluative privilege, 4:12

ENVIRONMENTAL AUDITS

Self-Evaluative Privilege (this
index)

ENVIRONMENTAL PROTECTION

AGENCY (EPA)

Memorandum on Statement of
Principles: Effect of State Audit
Immunity/Privilege Laws on

ENVIRONMENTAL PROTECTION
AGENCY (EPA)—Cont’d
Enforcement Authority for
Federal Programs, App. 4B

Policy—Incentives for Self-Policing:
Discovery, Disclosure, Correc-
tion, and Prevention of Viola-
tions, App. 4A

Self-policing incentive policy, 4:18

EUROPEAN UNION
Akzo Nobel Chemicals Ltd. and
Akcros Chemicals, App. 5D,
App. SE
AM & S decision, 5:3, 5:9, 5:10,
App. 5A
Court of Justice’s test
generally, 5:4
coverage, 5:6
waiver, 5:7
who will decide what are
confidential communications,
5:5
Hilti Aktiengesellschaft v. Commis-
sion, App. 5C
John Deere decision, 5:10, App. 5B
Scope of the privilege, 5:2 to 5:8
Waiver, 5:7

EXAMINATION OF WITNESSES
Crime-fraud exception to attorney-
client privilege, 7:11
EXCEPTIONS
Bad faith exception, 6:34
Crime-Fraud Exception (this index)
Fiduciary-duty exception, 1:47
Joint client exception, 1:44
Last link exception, 1:43
Self-protection exception, 1:46
Whistleblower statutes, 1:48

EX PARTE COMMUNICATIONS
Communications covered, 1:28

EXPRESS WAIVER
Generally, 1:58

FAX MESSAGES
Technology, 1:82, 9:6
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FIDUCIARY-DUTY EXCEPTION
Generally, 1:47

FIDUCIARY EXEMPTION
Waiver, 1:79

FILTER PROTOCOLS
Asserting a claim of privilege, 1:51

FORMER OFFICERS AND
DIRECTORS

Corporations and corporate clients,
1:14
FORMS, SAMPLE
Generally, 9:12

FRAUD
Crime-Fraud Exception (this index)

FUNCTIONAL EQUIVALENTS
Generally, 1:15

GOVERNMENT REPORTS
Self-evaluative privilege
accident reports, 4:10
affirmative action plans, 4:11
product safety reports, 4:9

HILTI AKTIENGESELLSCHAFTYV.
COMMISSION

European Union, App. 5C

IDENTIFICATION OF
DOCUMENTS
Work-product doctrine, 6:7

ILLEGAL OR FRAUDULENT
CONDUCT
Communications covered, 1:37

IMPLIED WAIVER
Generally, 1:62 to 1:67

INADVERTENT WAIVER
Generally, 1:60

IN CAMERA INSPECTIONS
Asserting a claim of privilege, 1:53
Crime-fraud exception, 7:8
Self-evaluative privilege, 4:5

INDICTMENT

Sample form, avoidance of indict-
ment, 9:12
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IN-HOUSE COUNSEL
Crime-fraud exception, 7:12

INSURERS
Parties to the privilege, 1:16

INTENTIONAL WAIVER
Generally, 1:59

INVESTIGATIVE MATERIALS
Communications covered, 1:33
Self-evaluative privilege, 4:12

INVOLUNTARY WAIVER
Generally, 1:61

JOHN DEERE DECISION
European Union, App. 5B

JOINT CLIENT EXCEPTION
Exceptions, 1:44

JOINT DEFENSE PRIVILEGE
Generally, 1:91, 8:1 to 8:7
Agreement, 8:5
Common interest, 8:4
Litigation status, 8:6
Scope, 8:2, 8:3
Waiver, 8:7

KEYWORD SEARCH PROTOCOL
Technology, 1:87

LAST LINK EXCEPTION
Generally, 1:43

LEGEND ON DOCUMENTATION

Instructions to company attorneys
regarding legends to claim privi-
lege

generally, 9:8

attorney-client privilege, 9:9
self-evaluative privilege, 9:11
work-product doctrine, 9:10

LIMITED LIABILITY
COMPANIES

Corporations and corporate clients,
1:11

MANUALS
Communications covered, 1:35
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MCNULTY MEMORANDUM
Waiver, 1:70

MEDIATION
Records, work-product doctrine, 6:32

MEDICAL PEER REVIEWS
Self-evaluative privilege, 4:15, 4:16

MISCONDUCT
Crime-fraud exception, attorney
misconduct, 7:17
Work-product doctrine, records
derived from attorney’s unethi-
cal conduct, 6:9

NOTES
Communications covered, 1:36

OFFENSIVE USE WAIVER
Generally, 1:64

OFFICERS

Corporations and corporate clients,
1:14

OMBUDSMAN PRIVILEGE
Generally, 1:90

OSHA COMPLIANCE PROGRAM,
PRIVILEGES

Generally, 1:93

PATENT AGENTS
Parties to the privilege, 1:23

PRIVACY AUDITS
Self-evaluative privilege, 4:37

PRIVILEGE LOG
Asserting a claim of privilege, 1:52

PRIVILEGE LOGS
Self-evaluative privilege, 4:6

PRODUCT SAFETY REPORTS
Self-evaluative privilege, 4:9

PROTECTIVE ORDERS
Asserting a claim of privilege, 1:54

PUBLIC RECORDS AND
DOCUMENTS

Work-product doctrine, 6:10

PUBLIC RELATIONS
DOCUMENTS
Work-product doctrine, 6:10

QUALIFIED PRIVILEGE
Self-evaluative privilege as, 4:3

RECORDS, LOCATION OF
Outside counsel’s office, 1:89

RESERVATION OF PRIVILEGE
Asserting a claim of privilege, 1:55

RETALIATION
Sarbanes-Oxley Act, attorney
conduct rules, retaliation claims,
3:4
RULES OF PROFESSIONAL
RESPONSIBILITY FOR
ATTORNEYS
Sarbanes-Oxley Act, App. 3A

SAMPLE FORMS
Generally, 9:12

SARBANES-OXLEY ACT

Generally, 3:1 to 3:6

Attorney conduct rules, 3:3

Code of Business Conduct and Eth-
ics, App. 3E

Code of Ethics for Senior Financial
Officers, App. 3C

Disclosure of Audit Committee
Financial Expert, App. 3D

Financial experts, 3:5

Retaliation claims, attorney conduct
rules, 3:4

Rules of Professional Responsibility
for Attorneys, App. 3A

Standards of Professional Conduct
for Attorneys Appearing and
Practicing before the Commis-
sion in the Representation of an
Issuer, App. 3B

SEARCH PROTOCOL, KEYWORD
Technology, 1:87

SELF-EVALUATIVE PRIVILEGE
Generally, 4:1 to 4:38
Accident reports, 4:10
Confidential treatment, 4:7
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SELF-EVALUATIVE PRIVILEGE

—Cont’d
Corporate wide audit agreements,
4:35
Criminal violations, 4:34
Employment discrimination claims,
4:12
Environmental audits
generally, 4:17 to 4:36
corporate wide audit agreements,
4:35
criminal violations, 4:34
EPA Memorandum on Statement
of Principles: Effect of State
Audit Immunity/Privilege
Laws on Enforcement Author-
ity for Federal Programs,
App. 4B
EPA policy—Incentives for Self-
Policing: Discovery,
Disclosure, Correction, and
Prevention of Violations,
App. 4A
EPA self-policing incentive policy,
4:18 to 4:19
new owners, EPA self-policing
incentive policy, 4:19
state’s privileges
generally, 4:20 to 4:33
burden of proof, 4:31
conditions precedent to getting
the privilege, 4:30
coverage, 4:21
evidence of noncompliance
without reasonable dili-
gence, 4:28
exceptions, 4:22 to 4:29
fraudulent purpose, 4:26
imminent and substantial
danger, 4:29
immunity for voluntary
disclosure, 4:32
information obtained by
observation, 4:25
legally required information,
4:24
no effect on other privileges,
4:33
stipulation, 4:27
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SELF-EVALUATIVE PRIVILEGE
—Cont’d
Environmental audits—Cont’d
state’s privileges—Cont’d
waiver, 4:23
EPA Memorandum on Statement of
Principles: Effect of State Audit
Immunity/Privilege Laws on
Enforcement Authority for
Federal Programs, App. 4B

EPA policy—Incentives for Self-
Policing: Discovery, Disclosure,
Correction, and Prevention of
Violations, App. 4A

EPA self-policing incentive policy,
4:18, 4:19

Factual/evaluative distinction, 4:4

Government, disclosure to, 4:8

Government reports, materials pre-
pared for

accident reports, 4:10
product safety reports, 4:9

In camera inspection, 4:5

Investigative materials, 4:12

Labor laws, 4:16

Legend on documents, 9:11

Medical peer reviews, 4:15, 4:16

Privacy audits, 4:37

Privilege logs, 4:6

Product safety reports, 4:9

Qualified privilege, self-evaluative
privilege as, 4:3

Title VII cases, corporate context,
4:13

Voluntary internal reviews, 4:14

Webb criteria, 4:2

SELF-PROTECTION EXCEPTION
Generally, 1:46

SETTLEMENT AGREEMENTS
Work-product doctrine, 6:25

SHAREHOLDERS
Waiver, 1:73, 1:78

SUBSIDIARIES

Corporations and corporate clients,
1:9
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TAX PRACTITIONER PRIVILEGE

Generally, 2:1 to 2:18
Asserting the privilege, 2:10
Attorney-client privilege, 2:2
Corporate tax shelters

generally, 2:12

definitions, 2:12

establishing, 2:13

promotion, 2:15

written communication, 2:14
Crime-fraud exception, 2:16
Definitions

authorized federal practitioner, 2:8

corporate tax shelters, 2:12
tax advice, 2:9
Establishing corporate tax shelters,
2:13
IRS enforcement procedures, 2:11
Maintaining the privilege, 2:17
Promotion of corporate tax shelters,
2:15
Requirements of privilege, 2:3
Section 7525, 2:6, 2:7
Waiver, 2:4
Work-product doctrine, 2:5

TAX SHELTERS, CORPORATE

Definition, tax practitioner privilege,

2:12

TECHNOLOGY
Generally, 1:81 to 1:87, 9:3 to 9:6
Cellular and cordless telephones,

1:84

Electronic records, format of, 1:86
E-mail, 1:83, 9:5
Fax messages, 1:82, 9:6
Keyword search protocol, 1:87
Telephones, 1:84, 9:4
Voice mail, 1:85
Web sites, 1:88

TELEPHONES
Technology, 1:84, 9:4

TESTIMONIAL REVIEW
Waiver, 1:66

THIRD PARTIES
Confidentiality, third party presence,
1:40
Work-product doctrine, documents
created by third party, 6:11
TITLE VII CASES
Self-evaluative privilege
corporate context, 4:13

VOICE MAIL
Technology, 1:85

VOLUNTARY DISCLOSURE
Work-product doctrine, 6:27

VOLUNTARY INTERNAL

REVIEWS
Self-evaluative privilege, 4:14

WAIVER

Generally, 1:57 to 1:80
Adversarial relationship, develop-
ment of, 1:63
Bankruptcy, 1:76
Change of corporate control, who
may waive, 1:74
Common-interest theory, 1:65
Corporations
corporate control, change of, 1:74
corporate organization, 1:75
corporate vs. personal assertions of
the privilege, 1:77
Employee Retirement Income Secu-
rity Act (ERISA) suits, 1:79
Express waiver, 1:58
Fiduciary exemption, 1:79
Implied waiver, 1:62 to 1:67
Inadvertent waiver, 1:60
Intentional waiver, 1:59
Involuntary waiver, 1:61
Joint defense privilege, 8:7
McNulty memorandum, 1:70
Offensive use waiver, 1:64
Partial waiver, 1:68, 1:69
Personal vs. corporate assertions of
the privilege, 1:77
Shareholders, 1:73, 1:78
Subject matter, 1:67
Tax practitioner privilege, 2:4
Testimonial review, 1:66
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WAIVER—Cont’d
Timing, 1:80
Types of

adversarial relationship, develop-

ment of, 1:63
common-interest theory, 1:65
express waiver, 1:58
implied waiver, 1:62 to 1:67
inadvertent waiver, 1:60
intentional waiver, 1:59
involuntary waiver, 1:61
offensive use waiver, 1:64
partial waiver, 1:68, 1:69
subject matter, 1:67
testimonial review, 1:66

Who may waive
bankruptcy, 1:76

change of corporate control, 1:74

client, 1:71

corporate control, change of, 1:74

corporate organization, 1:75
corporate representative, 1:72
Employee Retirement Income

Security Act (ERISA) suits,

1:79
fiduciary exemption, 1:79

personal vs. corporate assertions of

the privilege, 1:77
shareholder, 1:73
shareholder suits, 1:78

Work-Product Doctrine (this index)

WEB SITES
Technology, 1:88

WHISTLEBLOWER STATUTES
Exceptions, 1:48

WITNESSES

Crime-fraud exception to attorney-

client privilege, 7:11

WORK-PRODUCT DOCTRINE

Generally, 6:1 to 6:35

Affidavit, purpose of documents,
6:24

Asserting, 6:13

Attorney conduct, records derived
from attorney’s unethical
conduct, 6:9
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WORK-PRODUCT DOCTRINE

—Cont’d

Bad faith exception, 6:34

Billing records, 6:6

Crime-fraud exception, 6:33, 7:16,

7:17

Definition
billing records, 6:6
expert reports, 6:12
factual information, 6:5, 6:6
identification of documents, 6:7
litigation file, 6:4
mental impressions and strategies,

6:3

public records and documents, 6:8
public relations documents, 6:10

records derived from attorney’s
unethical conduct, 6:9

third party documents, 6:11
work product, 6:2
Disclosure
electronic data, accessibility of,
6:17
opinion work product, 6:15
ordinary work product, 6:16
Dual purpose documents, 6:21
Electronic data, disclosure and acces-
sibility of, 6:17
Expert reports, third party, documents
created by, 6:12
Identification of documents, 6:7
Implied waiver, 6:31
In anticipation of litigation
generally, 6:18 to 6:25
affidavit, 6:24
dual purpose documents, 6:21
imminency of proceedings, 6:19
internal corporation investigations,
6:23
ordinary course of business docu-
ments, 6:22
purpose of documents
generally, 6:20 to 6:24
affidavit, 6:24
dual purpose documents, 6:21

internal corporation investiga-
tions, 6:23
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WORK-PRODUCT DOCTRINE
—Cont’d
In anticipation of litigation—Cont’d
purpose of documents—Cont’d
ordinary course of business
documents, 6:22
settlement agreement, 6:25
Internal corporation investigations,
6:23
Legend on documents, 9:10
Mediation records, 6:32
Opinion vs. ordinary work product,
6:14 to 6:17
Ordinary course of business docu-
ments, 6:22
Public records and documents, 6:8

WORK-PRODUCT DOCTRINE

—Cont’d
Public relations documents, 6:10
Settlement agreement, 6:25
Subsequent litigation, 6:26
Tax practitioner privilege, 2:5
Third party, documents created by,
6:11
Voluntary disclosure, 6:27
Waiver
generally, 6:27 to 6:31
implied waiver, 6:31
mediation records, 6:32
reliance-on-counsel defense, 6:29
scope, 6:30
voluntary disclosure, 6:27
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