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§ 5:174 Motion to strike—Privileged material—Federal
immunity statute

§ 5:175 — —Violation of patient-physician privilege
§ 5:176 — —Joint representation agreement—Sample form

XXXVil
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CHAPTER 6. WITNESSES AND TESTIMONY
I. GENERAL RULES FOR TAKING TESTIMONY

§ 6:1
§ 6:2
§ 6:3
§ 6:4
§ 6:5
§ 6:6
§ 6:7
§ 6:8
§ 6:9
§ 6:10
§ 6:11
§ 6:12
§6:13
§6:14

§ 6:15

Form of taking testimony

—The parties present testimony

—Control by court

— —Contempt power of court

—Verbatim record

Use of interpreters

—Examples

Calling and interrogation of witness by judge

—Questions by court

— —Examples

—Objections to judge calling or questioning witness

—Consent of all parties required in jury trial

Exclusion of witnesses

—Persons who may not be excluded from the
courtroom

—Sanctions for violations of sequestration order

II. PREREQUISITES TO TESTIFYING

§ 6:16
§ 6:17
§ 6:18
§ 6:19
§ 6:20

§ 6:21
§ 6:22
§ 6:23
§ 6:24
§ 6:25

§ 6:26
§ 6:27
§ 6:28
§ 6:29
§ 6:30
§ 6:31
§ 6:32
§ 6:33
§ 6:34
§ 6:35

XXXVIil

Competency, generally

—Competency of specific persons as witnesses
— —Disqualification of judge as witness

— —Lawyer as witness

— — —Limitations on lawyer being both advocate and
witness

— — —Exceptions to general rule of disqualification
— — —Effect of other lawyer in firm as witness

— —Restriction on juror as witness

— — —Juror cannot impeach verdict

— —Person having transaction with decedent; Dead
Man’s Statute

— — —Parol admissible where debt acknowledged
— — —Need for corroborating evidence

— — —Parol evidence objection cannot be waived
— — —Competence of child witnesses
—Procedure to challenge competency

— —Preliminary hearing on ability to testify
Witness must possess personal knowledge

—Proof from witness

—Other proof

—Illustrations
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§ 6:36
§ 6:37
§ 6:38
§ 6:39

Necessity of oath or affirmation
—Oath must be taken before testimony
—Form of oath

—Effect of religious belief

III. DIRECT EXAMINATION

§ 6:40
§ 6:41
§ 6:42
§ 6:43
§ 6:44
§ 6:45
§ 6:46
§ 6:47
§ 6:48
§ 6:49
§ 6:50
§ 6:51
§ 6:52
§ 6:53
§ 6:54
§ 6:55
§ 6:56
§ 6:57
§ 6:58
§ 6:59
§ 6:60
§ 6:61
§ 6:62
§ 6:63
§ 6:64
§ 6:65
§ 6:66
§ 6:67
§ 6:68
§ 6:69
§ 6:70
§6:71
§ 6:72
§6:73
§ 6:74
§ 6:75
§ 6:76
§ 6:77

Preparing witness to testify

Purpose and objectives of direct examination
Use of leading questions

—Leading question defined

—Adverse party

—Hostile witness

—Unresponsive witness

—Expert witnesses

—Young children

—Use leading questions to develop testimony
Procedure for direct examination; calling witnesses
—Oath or affirmation

—Preliminary questions

— —Name, address, age

— —Relevancy of testimony

— —Competency of witness

Testimony on subject matter

—Simple questions

—Witness’ response

—Ensure question answered

Use of exhibits

—Permission to approach witness
—Distribute copies of exhibit

—Foundation for admission of exhibit
—Offer exhibit into evidence

Dealing with objections

—Avoid improper reaction

—Anticipate objections before trial
—Request bench conference

—Request basis for objection

—Prepare witness for objections

Dealing with the forgetful or hostile witness
—Refreshing witness recollection

— —Production of writing used before testifying
— —Use of writing by adverse party

— —Inspection

— —Cross-examination

— —Failure to produce memory refreshing document

XXXIX



§6:78
§ 6:79
§ 6:80
§ 6:81
§ 6:82
§ 6:83

§ 6:84
§ 6:85
§ 6:86
§ 6:87

§ 6:88

§ 6:89
§ 6:90
§ 6:91
§ 6:92
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— —Improper use of document, recording or object

— —Examples

—Past recollection recorded

— —Distinguished from refreshing recollection

— —Exception to hearsay rule

— —Requirements for use; witness recollection
insufficient to testify

— —Made at a time when fact occurred

— —Made by or at direction of witness

— —Concerns matter of which witness has knowledge

— —Admission of contents of writing; portion not
remembered read into evidence

— —Relevance remains a requirement for introduction
into evidence

— —Disclosure of statements to opposing counsel

— —Procedure; witness identifies writing

— —Move to admit

— —Read writing

IV. TESTIMONY THROUGH DEPOSITIONS AND
OTHER PRETRIAL MATERIALS

§ 6:93
§ 6:94
§ 6:95
§ 6:96
§ 6:97
§ 6:98
§ 6:99
§ 6:100
§ 6:101
§ 6:102

§ 6:103
§ 6:104
§ 6:105
§ 6:106
§ 6:107
§ 6:108
§ 6:109
§ 6:110
§ 6:111
§ 6:112
§ 6:113
§ 6:114

x1

Use of depositions at trial

—Evidence must be otherwise admissible
—Deponent as witness

— —Examples

—Adverse party

— —Examples

—Unavailability of witness

— —Caveat concerning unavailability

— —Examples where depositions inadmissible

—Other circumstances when deposition testimony
may be used

—Use of expert deposition

— —Notice to use expert deposition

— —Objection to expert deposition

— —Court authority to admit expert deposition
—Procedure for reading deposition into record
— —Editing the deposition for trial
—Procedure for using video tape deposition
Tactical considerations in using depositions
—Whose witness is the deponent?
—Rebutting deposition testimony

Answers to interrogatories

Admissions
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§ 6:115
§ 6:116
§ 6:117
§ 6:118
§ 6:119
§ 6:120
§ 6:121
§ 6:122
§ 6:123

—dJudicial admissions

—Other admissions

—dJudicial admissions are conclusive

—dJudicial admissions may be withdrawn
—Admissions may be used only in pending action
—dJudicial confessions

— —Examples

— — —Statements that are not judicial confessions
— — —Revocations

V. CROSS-EXAMINATION

§ 6:124
§ 6:125
§ 6:126
§ 6:127

§ 6:128
§ 6:129
§ 6:130
§ 6:131
§ 6:132
§ 6:133
§ 6:134
§ 6:135
§ 6:136
§ 6:137
§ 6:138
§ 6:139

§ 6:140
§ 6:141
§ 6:142
§ 6:143
§ 6:144
§ 6:145
§ 6:146
§ 6:147
§6:148
§ 6:149
§ 6:150
§ 6:151
§ 6:152
§ 6:153
§ 6:154

Generally

Right to cross-examine

—Cross-examination cannot be denied

— —The right to cross-examine extends to re-opened
cases

To cross or not to cross

—Not occasion for discovery

— —Outline the cross-examination

— —Practice the cross-examination

— —Showtime—A cross without a hitch

Purpose and objectives of cross-examination

—Scope of impeachment

— —Probative value versus prejudicial effect

— —Extrinsic evidence may be excluded

— —Religious beliefs

Scope of cross-examination

—Limited cross-examination—The hostile or adverse
witness

—Credibility of witness

Conducting the cross-examination

—Assert control over witness

—Project confidence

Formulating the question: Use leading questions

—Use short, clear, simple questions

— —Illustrative question

—Know the answer to your question in advance

—Use of exhibits

Witness’ answer to question

—Sanction non-responsive answers

—Request judge to direct witness to answer question

Elicit favorable testimony

—Repeat favorable parts of direct testimony

—Corroborate client’s case

xli
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§ 6:155 —Exhibits

§ 6:156 —Admissions

§ 6:157 Discredit unfavorable testimony
§ 6:158 —Methods of discrediting

§6:159 — —Attack perception of matter

§ 6:160 — — —Ability to observe

§ 6:161 — — —Perception not complete

§ 6:162 — —Attack the witness’ conduct as inconsistent with
testimony

§ 6:163 — —Attack memory

§6:164 — — —Length of time since event

§ 6:166 — — —Inability to recall other details

VI. REDIRECT AND RECROSS-EXAMINATION

§ 6:166 When permitted

§ 6:167 —Purposes; rehabilitation

§ 6:168 —Re-impeach the witness

§6:169 —Explore issues not fully explained
§6:170 —Explore issues “opened” by opponent
§6:171 Scope of examination

§ 6:172 —Redirect

§ 6:173 —Recross

VII. IMPEACHING AND REHABILITATING A
WITNESS

§ 6:174  Generally

§ 6:175 Who may impeach witness

§ 6:176 —Party calling witness may attack credibility

§6:177 Time for raising credibility issues

§6:178 —General inquiry into background and ability to
perceive

§ 6:179 Intrinsic or extrinsic evidence of credibility

§ 6:180 —Use of extrinsic evidence of credibility

§ 6:181 —Extrinsic evidence of prior inconsistent statements
and contradictions

§6:182 — —Risks outweigh probative value

§ 6:183 —Foundation for extrinsic evidence testimony

§6:184 — —Laying the impeachment foundation

§6:185 — — —Make the witness admit or deny the event

§ 6:186 Use of prior inconsistent statement—Party and
witness distinguished

§6:187 —Exception to hearsay rule

§ 6:188 —Examining witness concerning prior statement

§ 6:189 —Disclosure of statement

xlii
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§ 6:190
§ 6:191
§6:192

§6:193
§ 6:194

§ 6:195
§ 6:196
§ 6:197

§ 6:198
§ 6:199
§ 6:200
§ 6:201
§ 6:202
§ 6:203
§ 6:204
§ 6:205
§ 6:206
§ 6:207
§ 6:208
§ 6:209
§ 6:210
§ 6:211
§ 6:212
§ 6:213
§ 6:214

§ 6:215
§ 6:216
§ 6:217
§ 6:218
§ 6:219
§ 6:220

VIII.

§ 6:221
§ 6:222
§ 6:223
§ 6:224
§ 6:225
§ 6:226

—Extrinsic evidence

—Opportunity to explain or deny statement

—Opportunity for opposing counsel to interrogate on
statement

Bias, interest, or motive

Attacking credibility by character evidence;
reputation for veracity

—Foundation for testimony about reputation

—Limitations

— —Character traits cannot be proven by specific
conduct

— —Cross-examination of character witness

—Evidence of conviction of crime

— —Arrest distinguished

—Details not admissible

—Types of crimes which are admissible

— —Crimes involving dishonesty

— —dJuvenile offenses

—Effect of pardon

—Effect of pending appeal

—Method of proving conviction

—Production of record

— —Other competent evidence of conviction

—Exclusion of conviction

— —Examples

— —Other causes for exclusion of conviction evidence

—Religious beliefs or opinions

Rehabilitating credibility with prior consistent
statements

—Examples

—Truthful character

— —Opinion

— —Reputation

— —Specific instances of conduct
In general

CHECKLISTS

Conducting the direct examination
Refreshing witness’ recollection

Past recollection recorded

Methods for impeaching witnesses
Requirements for impeaching witnesses
Redirect examination

xliii
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IX. FORMS
§ 6:227 Motion to permit introduction of witness deposition at
trial

§6:228 —Order

§ 6:229 Motion to strike plaintiffs’ witnesses and exhibits

§ 6:230 Motion to strike or exclude witness and motion in
limine to restrict testimony and evidence

§ 6:231 Plaintiffs’ memorandum in support of motion in
limine to exclude testimony and argument regarding
alleged fraud and extramarital affairs

§ 6:232 —Order

§ 6:233 Motion in limine and motion to strike witnesses and
portions of answer

§ 6:234 —Order
§ 6:235 Request for interpreter and order

CHAPTER 7. OPINION AND EXPERT
TESTIMONY

I. OPINION TESTIMONY BY LAY WITNESSES

§7:1 Generally
§7:2 Prerequisites for presenting

§7:3 —Must be rationally based on perception of the
witness

§7:4 — —Examples where evidence admissible

§7:5 — —Examples where evidence inadmissible

§7:6  —Must assist the trier of fact in understanding the
witness’ testimony or determination of a fact at issue

§7:7 — —Automobile collision repair

§7:8 Procedure for presenting lay opinion testimony; laying
a foundation

§7:9 —Lay opinion as to specific issues

§ 7:10 — —Speed of a vehicle

§ 7:11 —Location of a vehicle

§ 7:12 —Lay opinion as to specific issues—Handwriting
§ 7:13 — —Value of property and damages

§ 7:14 — —Fair market value of property

§ 7:15 — —Safety issues

§ 7.16 — — —Examples

§ 7.17 — — —Damages

§ 7:18 — —Credibility

§ 7:19 — —Physical appearance or mental health
§ 7:20 — —Intoxication

xliv
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§ 7:21
§ 7:22
§ 7:23
§ 7:24

Exclusion of lay opinion testimony

—Grounds for exclusion of lay opinion testimony
— —Irrelevant

Testimony that does not constitute “opinion”

II. EXPERT OPINION TESTIMONY

§ 7:25
§ 7:26

§ 7:27
§ 7:28
§ 7:29
§ 7:30
§ 7:31

§ 7:32

§ 7:33

§ 7:34

§ 7:35
§ 7:36
§ 7:37

§ 7:38
§7:39
§ 7:40
§ 7:41
§ 7:42
§ 7:43

§ 7:44

Construction with federal law

Prerequisites for admission of expert opinion
testimony

Court should scrutinize expert opinion testimony
before admitting into evidence; the danger of “junk
science”

—Potential for abuse of expert opinion testimony

—Courts as “gatekeepers” for admission of expert
opinions

—The status of Daubert in Louisiana

Court should scrutinize expert opinion testimony
before admitting into evidence; the danger of “junk
science”—Cases interpreting Daubert

Determination of whether witness’ testimony is the
proper subject of testimony by an expert witness
under La Code Evid Ann art 702

Determination of whether witness’ testimony is the
proper subject of testimony by an expert witness
under La Code Evid Ann art 702—Sufficient facts or
data

Determination of whether witness’ testimony is the
proper subject of testimony by an expert witness
under La Code Evid Ann art 702—“Scientific
knowledge”

—“Technical knowledge”

—“Other specialized knowledge”

Determination of whether the expert testimony
assists the trier of fact

—Trial court determination of whether an expert
opinion is necessary

— —Expert opinion testimony on legal issues

— —Expert opinion testimony on damages

— —Expert opinion on the ultimate legal issue

— —Opinion of expert with insufficient knowledge of
facts of a case

Prerequisites for admission of expert testimony under
Daubert, generally

—Whether an expert opinion involves “scientific
evidence” under La Code Evid Ann art 702 and
Daubert

xlv



§ 7:45
§ 7:46
§ 7:47
§ 7:48

§ 7:49
§ 7:50
§ 7:51

§ 7:52
§ 7:53
§ 7:54
§ 7:55
§ 7:56
§ 7:57
§ 7:58
§ 7:59
§ 7:60
§ 7:61
§ 7:62
§ 7:63
§ 7:64

§ 7:65

§ 7:66
§ 7:67
§ 7:68
§ 7:69
§ 7:70
§ 7:71
§ 7:72
§ 7:73
§ 7:74
§ 7:75
§ 7:76
§ 7:77
§ 7:78

§ 7:79
§ 7:80
§ 7:81

§ 7:82
§ 7:83

xlvi
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—Whether an expert’s opinion is reliable

— —Examples where expert’s opinion not reliable

— —Examples where opinion testimony is reliable

—Whether expert opinion testimony is “relevant”
under Daubert

— —Examples

Exclusion of expert opinions

—Special procedural issues involving expert
testimony

— —Opposing summary judgment; affidavit of expert

— — —Affidavits made in bad faith

—Motion in limine

Expert opinions as to specific issues

—Business matters

—Value of services

—Value of real estate

— —Examples

—Accident investigation

—Accident reconstruction

— —Examples

—Medical matters

Expert opinions to specific issues—Medical matters—
Guidelines

Expert opinions as to specific issues—Medical
matters—Locality rule

— —Qualifications

— —Medical review panels

— —Examples

— —When expert testimony not needed

—Child custody

—Product liability

— —Examples

—Construction defects, repairs, and maintenance

—Environmental issues

—Earning capacity

—Testamentary capacity

Opinion on ultimate issue

Foundation testimony for expert witnesses; voir dire
examination

—Qualification of an expert by experience or
specialized knowledge and skill

—Qualification of an expert by training or education

—Subjects of voir dire examination

—~Qualification of medical expert

— —Examples
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§ 7:84
§7:85

§ 7:86
§ 7:87
§ 7:88

§ 7:89

§ 7:90
§ 7:91

§ 7:92
§ 7:93

§ 7:94
§ 7:95
§ 7:96
§ 7:97
§ 7:98

§ 7:99

§ 7:100
§ 7:101

§ 7:102
§ 7:103
§ 7:104
§ 7:105

§ 7:106
§ 7:107
§7:108
§7:109

§ 7:110
§ 7:111

§ 7:112
§ 7:113
§ 7:114

§ 7:115

The basis of opinion testimony

—Types of information which an expert may use in
reaching an opinion

— —Examples of admissible evidence

— —Examples of inadmissible evidence

—The role of the court under La Code Evid Ann art
703

—Foundation for expert’s use of inadmissible
evidence under La Code Evid Ann art 703

— —Examples of inadmissible evidence

— — —Expert must establish that others in field rely
on same facts or data

— — —Underlying facts and data viewed as “reliable
among the expert’s peers

— — —Expert reasonably relied on the underlying
facts and data in forming opinion

—Facts perceived by an expert

—Facts made known to an expert before trial
—Experiments and tests of expert

—Opinions based upon opinions of other experts

—Exclusion of inadmissible evidence under La Code
Evid Ann art 703

—Disclosure of the underlying facts and data during
your expert’s direct examination

Hypothetical questions

Conducting the direct examination of an expert
witness

—Foundation for expert’s testimony

—Elicit the expert’s opinion

— —Timing of presenting expert’s opinion

— —Procedure for eliciting expert’s opinion during
direct examination

— — —Your expert’s opinion

— — —How your expert arrived at his or her opinion

— — —Why your expert’s opinion should be accepted

— — —What the trier of fact should conclude based
on your expert’s opinion

—Experiments, demonstration or models

Conducting the cross-examination of an expert
witness

—General objectives
— —Follow the basic rules of cross-examination

— —Demonstrate the lack of qualifications and
credibility of an adverse expert

— —Try to prove a few simple “sure winners”

b
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§ 7:116
§ 7:117
§ 7:118

§ 7:119
§ 7:120
§ 7:121
§ 7:122

§ 7:123
§ 7:124

Loursiana CiviL TriaAL PROCEDURE

— —Do not argue with the adverse expert

—Scope of cross-examination

—Attack the foundation of the adverse expert’s
opinion

—Attack the opposing expert’s opinion

— —Opinion changes where there are different facts

— —Prior inconsistent statements

— —Use of learned treatise in cross-examination of
an adverse expert

— —The financial interest of an adverse expert

Court-appointed experts

III. CHECKLISTS

§ 7:125 Requirements and procedure for admission of lay
opinion testimony

§ 7:126  Identification and education of expert witness

§ 7:127 Associations and affiliations of expert

§ 7:128 Expert’s specialty or subspecialty

§ 7:129 Products liability expert—Experience with
comparable products

§ 7:130 —Preparation for testimony

IV. FORMS

§ 7:131 Motion in limine based on LCE article 704

§ 7:132 Motion in limine citing Evidence Rule 702

§ 7:133 Memorandums in support of and opposing motion in
limine to exclude inflammatory testimony by expert
witness

§ 7:134 Motion substitute expert witness based upon a

medical necessity (personal injury case)

CHAPTER 8. HEARSAY
I. HEARSAY RULE AND DEFINITION OF HEARSAY

§8:1
§ 8:2
§ 8:3
§ 8:4
§ 8:5
§ 8:6
§ 8:7
§ 8:8
§ 8:9

xlviii

The hearsay rule

Hearsay is inadmissible

—Hearsay within hearsay

Definition of hearsay

—Statement

— —Oral or written assertion

— —Nonverbal conduct as assertion
—Witness not person who made statement
—Offered to prove truth of matter asserted
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§ 8:10 — —Examples

§ 8:11 — —Not when offered for other purposes
§ 8:12 —Examples

§8:13 — —Writings

II. STATEMENTS THAT ARE NOT HEARSAY

§ 8:14 General distinction between statements that are not
hearsay and hearsay exceptions
§ 8:15 Overview

§ 8:16 —Prior statements by witness

§ 8:17 — —Inconsistent former testimony

§ 8:18 — — —Application limited to criminal actions

§ 8:19 — —Consistent statements offered for rebuttal

§ 8:20 — —Prior identification

§ 8:21 — —Initial complaint of sexual assault

§ 8:22 — —Victim of sexually-oriented criminal offense to

healthcare provider
§ 8:23 —Admission used against party

§ 8:24 — —Statement adopted by party

§ 8:25 —Statement by party’s agent or employee
§ 8:26 — —Illustrations

§ 8:27 —Statement by coconspirator

§ 8:28 —Statement by someone primarily liable
§ 8:29 — —Examples

§ 8:30 —Statement by someone through which a party claims
a right or title
§ 8:31 —Statement by decedent in wrongful death action

§ 8:32 —Statement by child in action to recover damages for
child’s benefit

§ 8:33 —Statements that speak for themselves

III. EXCEPTIONS TO THE HEARSAY RULE

§ 8:34 Overview
§ 8:35 Exceptions not dependent on declarant’s

unavailability

§ 8:36 —Present sense impression

§ 8:37 — —Nature and purpose

§ 8:38 — —Spontaneous statement descriptive of event or
condition

§ 8:39 — — —Examples that are not present sense
impressions (803(1))

§ 8:40 —Excited utterance

§ 8:41 — —Nature and purpose

§ 8:42  — —Startling event or condition

xlix
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§ 8:43 — —Time of statement

§8:44 — — —Implied requirement for spontaneity

§ 8:45 — —Examples

§ 8:46  —Then existing mental, emotional, or physical
condition

§ 8:47 — —Nature and purpose

§ 8:48 — —Conditions contemplated

§ 8:49 — —Not admissible to prove belief or memory

§ 8:50 — — —Wills exception

§ 8:51 — —Examples

§ 8:52 —Statements for purposes of medical treatment and
medical diagnosis in connection with treatment

§ 8:53 — —Nature and purpose

§ 8:54 — —Made for the purpose of treatment and diagnosis

§ 8:55 —Recorded recollection

§ 8:56 — —Foundation

§ 8:57 — —Nature and purpose

§ 8:58 — —Exclusion from jury room

§ 8:59 —Records of regularly conducted business activity

§ 8:60 — —Nature and purpose

§ 8:61 — —Foundation; custodian must testify

§ 8:62 — — —Custodian of records

§ 8:63 — — —Other qualified persons

§ 8:64 — —Information supplied by a person with actual
knowledge

§ 8:65 — —Record made at or near the time of observation

§ 8:66 — —Record made in the regular course of business

§ 8:67 — —Regular practice to make record

§ 8:68 — —Trustworthiness

§ 8:69 — —Examples of documents not falling within
business records exception

§ 8:70 — —Examples of documents falling within business
records exception

§8:71 —Absence of entry in records of regularly conducted
business activity

§ 8:72 — —Purpose of evidence

§ 8:73 —Public records and reports

§ 8:74 — —Nature of exception

§ 8:75 — — —Examples

§ 8:76 — —Exclusions

§ 8:77 —Absence of public record or entry

§ 8:78 — —Nature of exception

§ 8:79 —Vital statistics

§ 8:80 — —Original certificates

§8:81  —Records of religious organizations
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§ 8:82 —Marriage, baptismal, and similar certificates

§ 8:83 —Family records

§ 8:84 —Reputation evidence

§ 8:85 —Judgments

§ 8:86 —Documents affecting an interest in property

§ 8:87 — —Statements in such documents

§ 8:88 —Ancient documents

§ 8:89 — —Statutory definition

§ 8:90 —Market reports, commercial publications

§ 8:91 —Learned treatises

§ 8:92 — —Contrast with federal rule

§ 8:93 —Reputation or judgments concerning boundaries

§ 8:94 —Reputation as to character

§ 8:95 —Previous conviction

§ 8:96 — —Nolo contendere plea excluded

§ 8:97 — —Criminal cases

§ 8:98 —Testimony about own age

§ 8:99 Certain exceptions require that the declarant not be
available

§ 8:100 —Former testimony

§ 8:101 —Statement under belief of impending death
§ 8:102 — —Examples

§ 8:103 —Statement against interest

§ 8:104 —Statement of personal or family history

§ 8:105 — —Made before the controversy
§ 8:106 — —Statement by relative
§ 8:107 —Minor’s complaint of sexually assaultive behavior

§ 8:108 —Forfeiture by wrongdoing
§ 8:109 Other exceptions

CHAPTER 9. EXHIBITS

I. REAL AND DEMONSTRATIVE EVIDENCE

§ 9:1 Generally; definition
§ 9:2 The importance and use of demonstrative evidence

§ 9:3 —When to consider demonstrative evidence

§ 9:4 —Use of demonstrative evidence

§ 9:5 —Consideration for use

§9:6 —Cost of demonstrative evidence; less expensive
alternatives

§ 9:7 — —Cameras, copy stands, and tripods

II. PLANNING FOR USE OF DEMONSTRATIVE
EVIDENCE

§9:8 Consider physical layout of courtroom
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§9:9 Consider local rules and customs

§ 9:10 Be organized

§9:11 —Options to consider

§9:12 — —A copy for each juror

§ 9:13 — —Commercial enlargements

§ 9:14 /Reserved]

§ 9:15 [Reserved]

§ 9:16 Be organized—Options to consider—Electronic
projection

§ 9:17 — —Photographic reproductions

III. GENERAL RULES GOVERNING ADMISSION
OF DEMONSTRATIVE EVIDENCE

§ 9:18 Procedure for admission of exhibit into evidence,
generally; discretion of judge

§ 9:19 Marking of exhibits

§ 9:20 Stipulations of authenticity or admissibility

§ 9:21  Authenticity of the exhibit; standard applied by court

§ 9:22 —Introducing exhibit into evidence

§ 9:23 —Need to object

§ 9:24 Record of exhibits and retention of exhibits

§ 9:25 Examination of exhibits by jury

§ 9:26  Photographs, generally

§ 9:27 —Photographs of people and objects

§ 9:28 Video

§ 9:29 —Considerations for admissibility

§ 9:30 —Authentication

§ 9:31 —Situations where video admitted

§ 9:32 —Situations where video tapes not admitted

§ 9:33 —Execution of will

§ 9:34 —Day-in-life film

§ 9:35 —Surveillance films

§ 9:36 —Surgery

§ 9:37 —Injuries

§ 9:38 Demonstration of injuries

§ 9:39 —Where client is unable to attend trial

§ 9:40 Diagrams

§ 9:41 —Admissibility dependent on purpose of offer

§ 9:42 —Excluded where misleading

§ 9:43 —Examples

§ 9:44 Charts and summaries

§ 9:45 Demonstration and experiment

§ 9:46 —Considerations for admissions

§9:47 Models
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§ 9:48
§ 9:49
§ 9:50
§ 9:51

Computer-generated exhibits

—Examples where admitted

Visit to the scene

—Use of exhibits during opening statement and
closing argument

IV. DOCUMENTARY EVIDENCE

§ 9:52  Admissibility, generally

§ 9:53 —Relevance

§ 9:564 —Hearsay

§ 9:55 Authentication of documents and other evidence

§ 9:56 —Testimony of subscribing witness not necessary

§ 9:57 —Where authenticity contested

§ 9:568 —Manner of authentication

§ 9:59  Self authentication

§ 9:60 —Code of Evidence

§ 9:61 — —Official records or documents

§ 9:62 —Other statutes addressing admissibility

§ 9:63 — —Copies

§ 9:64 — —Certified documents

§ 9:65 Traffic tickets

§ 9:66 Texts and emails

§ 9:67 Social media evidence

V. NECESSITY OF INTRODUCTION OF THE
ORIGINAL

§ 9:68 Introduction

§ 9:69 —Writings, recordings, and photographs defined

§ 9:70 — —Original defined

§9:71 — —Duplicate defined

§9:72 —Admissibility of duplicate under Article 1002

§ 9:73 —Admissibility of duplicate under Article 1004

§ 9:74 —Electronic duplicates

§ 9:75 —Business records

§ 9:76 —Hospital charts and medical records

§ 9:77 — —Examples

§ 9:78 —Blood alcohol concentration test results

§ 9:79 —Admission of contents by a party

§ 9:80 —Summaries

§ 9:81 Best evidence rule and insurance policies

VI. CHECKLIST

§ 9:82 Requirements and procedure for admission of

demonstrative evidence
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§ 9:83 Using technology
VII. FORM

§ 9:84 Business records
§ 9:85 Sample expert examination:

CHAPTER 10. OTHER TYPES OF
EVIDENCE

I. JUDICIAL NOTICE

§ 10:1 Overview; adjudicative facts
§ 10:2 Facts not in dispute and generally known

§10:3 —Common knowledge

§10:4 — —Examples

§ 10:5 — —Capable of determination using standard sources
§ 10:6 —Legal malpractice

§10:7 —Discretionary or mandatory notice

§10:8 —Personal knowledge prohibited

§ 10:9 —Requesting that court take judicial notice

§ 10:10 — —Out of hearing of jury

§ 10:11 —Opportunity to be heard

§ 10:12 — —Request of party

§ 10:13 —Jury instruction
§ 10:14  Judicial notice of legal matters
§ 10:15 —Situations when mandatory

§ 10:16 — —Laws of the United States

§ 10:17 — —Laws of states and territories

§ 10:18 — —Local ordinances

§ 10:19 —No request required

§ 10:20 —Situations where not mandatory

§ 10:21 — —Need for request

§ 10:22 — — —Provide information to court

§ 10:23 — — —Court may inform itself

§ 10:24 — —Time for requesting

§ 10:25 — —Legal matters are questions for court
§ 10:26 — —Particular matters

§ 10:27 — — —Proclamations

§ 10:28 — — —Rules published in Louisiana Register
§ 10:29 — — —Ordinances

§ 10:30 — — —Published court rules

§ 10:31 — — —Rules of federal or state agencies
§ 10:32 — — —Foreign law

§ 10:33 — — —International or maritime law
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§ 10:34 —Proof of statutes, regulations, or decisions
§ 10:35 — —Federal records and documents
§ 10:36 — —States, territories, or foreign jurisdictions

II. VIEW BY JURY

§ 10:37  Availability

§ 10:38 Procedure

§ 10:39 —At court’s direction

§ 10:40 —No evidence presented during view
§ 10:41 —Trial to proceed though no view had
§ 10:42 Examples—Denial of request

§ 10:43 Expenses

III. STIPULATIONS

§ 10:44 When to use

§ 10:45 —Effect of stipulation on law and court
§ 10:46 —Stipulations as to evidentiary matters
§ 10:47 — —Illustrations

§ 10:48 Time when made

§ 10:49 Effect

§ 10:50 —Examples

§ 10:51 Method of presenting

IV. FORMS

§ 10:52 Motion and order for taking judicial notice
§ 10:53 Stipulation concerning maximum value of claim

CHAPTER 11. MOTIONS DURING TRIAL

I. IN GENERAL
§ 11:1  Motions during trial, generally

§ 11:2 —Procedure considerations

§ 11:3 —Necessity for writing

§ 11:4 — —Oral if made in open court
§ 11:5 —Content

§ 11:6 — —Relief desired

II. MOTIONS DIRECTED TO OR TESTING
SUFFICIENCY OF EVIDENCE

§ 11:7 Generally
§ 11:8 Motions to strike evidence
§ 11:9 —Time for motion

v



§ 11:10
§ 11:11
§ 11:12
§ 11:13
§11:14
§ 11:15

§ 11:16
§ 11:17
§ 11:18
§ 11:19
§ 11:20

§ 11:21

§ 11:22
§ 11:23
§11:24
§ 11:25
§ 11:26
§ 11:27
§ 11:28

§ 11:29
§ 11:30
§ 11:31
§ 11:32
§11:33
§11:34
§ 11:35
§ 11:36
§ 11:37
§ 11:38
§ 11:39
§ 11:40
§11:41
§ 11:42
§11:43
§11:44
§ 11:45
§ 11:46

Louisiana CiviL TriaAL PROCEDURE

—Form of motion

Motion for dismissal

—Plaintiff fails to appear

— —Dismissal with or without prejudice

—Prior to the presentation of evidence

— —Ruling on motion prior to live testimony—
Summary judgment

— —Requirements for motion

— — —Facts undisputed

— — —Law free from doubt

— —Evidence

— —Requirements for motion—No cause or right of
action

—After presentation of plaintiff’s evidence;
involuntary dismissal

— —Non-jury trial

— —Standard for granting

— —Effect of multiple parties

— —Right to present defense evidence not waived

— —Requirements for motion

— —Who may move

— — —Cross-claims, counter-claims, third-party
claims

— — —Sua sponte dismissal

— —Time when made

— —When trial judge must rule

— —Granting of motion

— — —No inference

— — —Effect of uncontroverted evidence

— — —Effect

— — —Examples

— —Denial of motion

— — —Effect

— — —Examples

— —Appellate review

Motion for directed verdict

—In jury cases

—Grounds

— —Must be stated

—Evaluations of credibility

—Timing of motion

§ 11:47 [Reserved]

§ 11:48

§ 11:49

Ivi

Motion for directed verdict—Timing of motion—What
constitutes close of evidence
— —Right to present defense evidence not waived
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§ 11:50
§ 11:51
§ 11:52
§ 11:53
§ 11:54
§ 11:55
§ 11:56

—Not waiver of jury trial

—Does not need jury’s assent

—Must be specifically pled

—Examples of motions properly granted

— —Examples of motions not properly granted
—Examples of motion properly denied
—Appellate review

III. OTHER MOTIONS

§ 11:57 Motion to amend pleadings to conform with evidence

§ 11:58 —Issues tried by consent

§ 11:59 —Issues not objected to

§ 11:60 — —Evidence admissible for other purpose

§ 11:61 —Liberal amendment policy

§ 11:62 — —When objection made that evidence is not within
issues pleaded

§ 11:63 —Formal motion to amend pleadings

§ 11:64 — —Any party

§ 11:65 — —Made any time

§ 11:66 — — —Motion after judgment

§ 11:67 —Effect of failure to make motion

§ 11:68  Mistrial

§ 11:69 —Basis for declaring

§ 11:70 — —Guidelines

§ 11:71 — — —Discharge of juror or jury

§ 11:72 — — —Conduct of trial

§ 11:73 — — —Deadlocked jury

§ 11:74 — — —Exposure to inadmissible evidence

§ 11:75 — — —Misconduct by judge, jury or parties

§ 11:76 — — —Improper questioning or statements by
counsel

§ 11:77 — — —Ex parte communications

§ 11:78 — — —Misconduct curable by instruction or
admonition

§ 11:79 —Procedure for requesting

§ 11:80 — —Guidelines for hearing and deciding motion

§ 11:81 —Policy considerations

§ 11:82 —Effect

IV. FORMS

§ 11:83 Motion—Directed verdict

§ 11:84 Motion and order for voluntary dismissal

§ 11:85 Motion for partial dismissal

§ 11:86 Motion for dismissal with prejudice
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CHAPTER 12. CLOSING ARGUMENT
I. IN GENERAL

§12:1
§ 12:2
§ 12:3
§12:4
§ 12:5
§ 12:6
§ 12:7
§ 12:8

Overview; purpose

—Objectives

— —Culmination of trial

— —Summarize the evidence

— — —Strengths of client’s case

— — —Rebut opponent’s case

— — —Weaknesses of opponent’s case

— —Argue and influence case disposition

II. PSYCHOLOGY OF JUROR DECISION MAKING

§ 12:9

§12:10
§12:11
§12:12
§12:13
§12:14
§ 12:15
§ 12:16

§ 12:17
§ 12:18
§ 12:19
§ 12:20
§12:21
§ 12:22
§ 12:23
§12:24
§ 12:25

§ 12:26
§ 12:27
§ 12:28
§12:29
§12:30

How juries make decisions

—Decision making when uncertain

—Discovering rules for uncertain situations

— —Preexisting prototypes

— —Heuristics

— — —The availability heuristic

— — —The representativeness heuristic

—The severity effect, the fundamental attribution
error, and the simulation heuristic

— —Severity effect

— —Fundamental attribution error

— —Simulation heuristic

Using the psychology of how jurors decide cases

—Using narratives and prototypical stories

—The severity effect

—Using the fundamental attribution error

—The simulation heuristic

—Structuring the argument in lay terms; levels of
argument

— —Levels of argument

— — —Fairness level

— — —Factual level

— — —Comfort zone level

— —The facts and the law

III. PREPARATION

§ 12:31
§ 12:32
§ 12:33
§ 12:34

Iviii

In general

—Review opening statements
— —Party admissions

— —Promises kept
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§ 12:35
§ 12:36
§ 12:37
§ 12:38
§ 12:39
§12:40
§12:41
§12:42
§12:43
§ 12:44
§ 12:45

— —Promises broken

—Review pleadings

—Review evidence

—Review jury instructions
—Remain flexible

The draft

—Practice of closing argument
—The goal of preparation: Credibility with the jury
—Know the jury; use the knowledge
— —Identifying jury leaders

— —Rapport with the jury

IV. PRESENTATION

§ 12:46
§ 12:47
§12:48
§ 12:49
§ 12:50
§ 12:51
§ 12:52
§ 12:53
§ 12:54
§ 12:55

§ 12:56
§ 12:57
§ 12:58
§ 12:59
§ 12:60
§ 12:61
§ 12:62
§12:63
§ 12:64
§ 12:65
§ 12:66
§ 12:67
§ 12:68
§ 12:69
§ 12:70
§12:71
§ 12:72
§12:73
§ 12:74
§ 12:75

Sequence for presenting closing argument

Delivering the closing argument

—Position for delivery

—Movement during delivery

—Eye contact

Presentation style

—Principles of effective closing argument

— —Building and maintaining credibility

— —Identify and integrate a case theme

— —Structure the argument to maximize
persuasiveness

— —Engage in a horizontal dialogue with the jury

— —Employ the tools of argument

— —Use demonstrative aids and exhibits

— —Recognize the limits of your audience

— —Adopt a persuasive style

— —Display passion and conviction

— —Take the rebuttal seriously

—Visual aids

—Mode and technique of speech, demeanor

—Sincerity and candor

Contents of the closing argument

—Generally; latitude

— —Statements regarding facts

— —Counsel’s view of evidence

— —Counsel’s conclusions from evidence

— —Burden of proof

— —dJury’s duties and obligations

Organization of closing

—Around jury instructions/legal issues

—Around structure of trial/summary of evidence
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§ 12:76 —Around the most crucial or most controverted
evidence
§ 12:77 Conclusion

V. THE REPLY AND OBJECTIONS

§ 12:78 Generally
§ 12:79 The rebuttal
§ 12:80 Objections

VI. THE LAW GOVERNING CLOSING ARGUMENT

§ 12:81 In general

§ 12:82 Courts grant wide latitude to closing argument
§ 12:83 —Appeals to prejudice

§ 12:84 —Appeals to emotion

§ 12:85 —Examples

§ 12:86 — —Improper remarks

§ 12:.87 — —Proper remarks

§ 12:88 Closing argument not a substitute for evidence

VII. CONCLUSION
§ 12:89 A note of caution

VIII. CHECKLISTS

§ 12:90 Contents of the closing argument
§ 12:91 Grounds for objecting during closing argument
§ 12:92 Additional resources

CHAPTER 13. FINAL STAGES OF TRIAL
AND ENTRY OF JUDGMENT

I. JURY TRIAL, GENERALLY
§13:1 Province of judge and jury

§13:2 —Comment by judge

§13:3 — —Effect on jury verdict

§13:4 — —Objection to relevance

§13:5 — —Charging jury

§ 13:6 Right to trial by jury

§ 13:7 —Statutes limiting general right to jury trial
§ 13:8 Directed verdicts

§13:9 —Analyzing weight and character of evidence

§ 13:10 —Credibility of witnesses
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§ 13:11 —Involuntary dismissals
§13:12 — —Examples

II. JURY INSTRUCTIONS

§ 13:13  Definition

§ 13:14 Purpose of jury instructions

§ 13:15 —When given

§ 13:16 — —Standard for reviewing instructions

§13:17 — — —Examples

§ 13:18 General versus specific jury instructions

§ 13:19 Limiting number of instructions

§ 13:20 The charge conference

§ 13:21 Objection to instructions

§ 13:22 Court’s duty to inform parties

§ 13:23 —Special instructions

§ 13:24  Burden of proof

§ 13:25 —Examples—Personal injury cases

§ 13:26 Evidence—Spoliation

§ 13:27 —Adverse presumption

§ 13:28 Negligence—Reasonableness

§ 13:29 Negligence—Duty

§ 13:30 Negligence—Reasonableness—Causation

§ 13:31 —Apparent authority

§ 13:32 —Independent contractor or third party fault

§ 13:33 — —Imputing negligence

§ 13:34 — —Sudden emergency doctrine

§ 13:35 —Comparative fault

§ 13:36  Negligence—Standard of care

§ 13:37 —Loss of chance of survival

§ 13:38 —Alcohol-related vehicular accidents

§ 13:39  Force-of-impact instruction

§ 13:40 Res ipsa loquitur

§ 13:41 —Examples

§ 13:42  Sophisticated user

§ 13:43 Slip and fall

§ 13:44 Intentional infliction of emotions distress instructions

§ 13:45 Wrongful death

§ 13:46 Medical malpractice cases

§ 13:47 —Examples

§ 13:48 Breach of contract

§ 13:49 Damages

§ 13:50 —Presumption that disability resulted from the
accident

§ 13:51 —Settlements
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III. VERDICT FORMS

§ 13:52
§ 13:53

§ 13:54
§ 13:55

§ 13:56
§ 13:57
§ 13:58
§ 13:59
§ 13:60
§ 13:61
§ 13:62
§ 13:63
§ 13:64
§ 13:65

§ 13:66
§ 13:67

§ 13:68

Form of verdict: Special or general

—General verdict form submitted with
interrogatories

— —Purpose of interrogatories

—General verdict inconsistent with answers to
interrogatories

Special verdict

—Issues omitted from the special verdict form

— —Special verdicts in personal injury cases

—Objections to verdict forms/interrogatories

—Importance of substantive laws

—Examples—Insufficient forms

— — —Burden of proof

—Examples—Sufficient forms/interrogatories

Special Verdict—Examples where not required

Sample special interrogatories—Negligence—Trip or
slip and fall

— —Vehicular accident

—Medical malpractice—In connection with treatment
for cancer

— —Neonatology care

IV. JURY TRIALS

§ 13:69
§ 13:70
§ 13:71

§ 13:72
§ 13:73
§ 13:74
§ 13:75
§ 13:76
§ 13:77
§ 13:78
§ 13:79
§ 13:80
§ 13:81
§ 13:82
§ 13:83

Number of jurors; alternate jurors

—Discharge of alternate jurors

— —Effect of alternate juror’s presence during
deliberations

Selection of foreperson
Deliberations—In general

Evidence taken into deliberation room
—Discretion of judge

—Examples

—Recorded recollections excepted
Jury requests to review evidence
—Examples

Additional instructions requested by jury
Questions by jury

—Objections to

Deadlocked jury

V. RETURN OF THE VERDICT

§ 13:84

Ixii

Number of jurors required for verdict
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§ 13:85 Internal inconsistency of jury verdict
§ 13:86  Polling the jury

§ 13:87 —Procedure

§ 13:88 —Irregularities in procedure

§ 13:89 —Rendition and reception

§ 13:90  Jury misconduct—New trial

VI. ENTRY OF JUDGMENT

§ 13:91 Generally
§ 13:92 Judgment defined

§ 13:93  —Difference between final and interlocutory

§ 13:94 — —Importance of classification

§13:95 Form of final judgment

§ 13:96 —Examples

§ 13:97 Reasons for judgment

§ 13:98 —Requirement of separate opinion

§ 13:99 —Apparent conflict of judgment with assigned
reasons

§ 13:100 —Procedure

§ 13:101 —Examples

§ 13:102 Signing of judgments

§ 13:103 —Place of signing judgment
§ 13:104 —Notice of signing judgment

§ 13:1056 — —Request for written notice
§ 13:106 — — —Effect on appeals and new trials
§ 13:107 — —Waiver of notice of signing judgment

§ 13:108 Partial judgments

§ 13:109 —Criteria for granting

§ 13:110 —Effect on remaining issues

§ 13:111 —Examples

§ 13:112  Signing of a judgment by the court
§ 13:113 Medical malpractice cases

VII. AMENDMENT TO JUDGMENT

§ 13:114  Generally

§ 13:115 —Substantive error

§ 13:116 — —Example of substantive changes

§ 13:117 — —Example of nonsubstantive changes

§ 13:118 Generally amendment to conform judgment

VIII. COURT COSTS

§ 13:119  Generally
§ 13:120 —Determining amount
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§ 13:121 —Discretionary with court

§ 13:122 —Examples of no abuse of discretion
§ 13:123 —Examples of abuse of discretion

§ 13:124 —Application

§ 13:125 —Sufficiency of evidence

§ 13:126  Type of costs recoverable

§ 13:127 —Attorneys’ fees

§ 13:128 — —Limited to reasonable fee

§ 13:129 — — —Factors in determining reasonableness
§ 13:130 — —Evidence

§13:131 — —Examples

§ 13:132 —Expert witness fees

§ 13:133 — —Determining amount

§ 13:134 — — —Discretion of court

§ 13:135 Copy costs

§ 13:136  Generally—Offer of judgment
§ 13:137 Interest on judgments

§ 13:138 —Delictual obligations

§ 13:139 —Calculation of rates

IX. NEW TRIAL VERSUS REMITTITUR OR
ADDITUR

§ 13:140 Generally

§ 13:141 —Reason for request

§ 13:142 —When additur or remittitur appropriate
§ 13:143 — —Consent of other party

X. CHECKLIST

§ 13:144 Basic requirements for a valid judgment

XI. FORMS
§ 13:145 General verdict jury form with written
interrogatories

§ 13:146  Jury interrogatories—Trade Secrets Act/Unfair
Trade Practices Act

§ 13:147 —Cause of action alleging violation of New Home
Warranty Act

§ 13:148 —Cause of action in connection with residential
renovations alleging breach of contract, unfair
trade practices, negligence, and conversion

§ 13:149 —Vehicle accident—Failure to yield when entering
from private road

§ 13:150 Sample special interrogatories—Medical
malpractice—Hip replacement

Ixiv
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§ 13:151 —Whistleblower action in connection with violation
of Louisiana environmental law

§ 13:152 Judgment—Bench Trial

§ 13:1563 —Jury Trial

§ 13:154 Request for written notice

§ 13:155  Special verdict jury form

§ 13:156  Special jury verdict form—Products liability case

§ 13:157 —Negligent placement of IV needle in connection
with surgery

§ 13:1568 Sample jury instructions—Subrogation

§ 13:159 —Conflict in testimony

§ 13:160 —Actions against utility company—Defects in
wiring system

§ 13:161 — —Duty

§ 13:162 — —Compliance with safety codes

§ 13:163 —Breach of oral employment contract

§ 13:164 —Damages—Use and enjoyment

§ 13:165 —Medical malpractice

§ 13:166 —Product liability—Truck

§ 13:167 Costs—Memorandum in support of motion to tax
costs

§ 13:168 —Memorandum in opposition to motion to tax costs

CHAPTER 14. POST-TRIAL MOTIONS
I. MOTION FOR NEW TRIAL

§ 14:1 Function of motion

§ 14:2 —Standard used in granting or denying motion for
new trial

§ 14:3 Basis of motion

§14:4 —Peremptory grounds

§ 14:5 —dJudgment clearly contrary to law and evidence

§ 14:6 — —Distinguished from a motion for judgment
notwithstanding the verdict (JNOV)

§ 14:7 —Discovery of new evidence

§ 14:8 — —Due diligence

§ 14:9 — —Must have existed at the time of trial

§ 14:10 — —Newly discovered evidence must be material

§ 14:11 [Reserved]

§ 14:12 Basis of motion—Discovery of new evidence—Newly
discovered evidence must be material—Newly
discovered evidence not sufficient to warrant new
trial

§ 14:13 — — —Newly discovered evidence sufficient to
warrant new trial

Ixv
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§ 14:14 —Jury misconduct
§ 14:15 —Discretionary grounds

§ 14:16 — —What constitutes good grounds

§ 14:17 — — —Jury instructions

§ 14:18 — — —Improper admission of evidence
§ 14:19 — —Insufficient grounds

§ 14:20  Scope of motion

§ 14:21 Remittitur or additur as alternative to new trial

§ 14:22 —What is excessive or inadequate

§ 14:23 —Only if damages issue is separable

§ 14:24 —Need for party’s consent

§ 14:25 Motion

§ 14:26 —Time for filing of motion

§ 14:27 —Affidavits

§ 14:28 —Hearing and argument

§ 14:29 —Time limit for judge to determine motion

§ 14:30 —Determination; review

§ 14:31 Procedure in new trial

§ 14:32 —Jury trial

§ 14:33 —Effect on appeal of original judgment

§ 14:34 —Effect on non-moving parties

§ 14:35 Motion for judgment notwithstanding the verdict
(JNOV)

§ 14:36 —Basis of motion

§ 14:37 —Determination

§ 14:38 —Personal injury action
§ 14:39 — —Examples of
§ 14:40 —Medical malpractice actions—Examples

§ 14:41 —Appellate review

A. MOTION TO RECONSIDER
§ 14:42  Generally

II. MOTION TO SUPPLEMENT RECORD

§ 14:43  Generally
§ 14:44 —Examples

III. MOTION TO AMEND A JUDGMENT

§ 14:45 Nature of procedure

§ 14:46  Basis of motion

§ 14:47 —Altering phraseology
§ 14:48 —Errors of calculation
§ 14:49 — —Examples
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§ 14:50
§ 14:51
§ 14:52
§ 14:53
§ 14:54
§ 14:55
§ 14:56
§ 14:57
§ 14:58

—Substantive vs. phraseology or calculation

When judgment may be amended

—Notice

—On its own motion or on motion of any party

Motion

—Court

—Party

—Notice

—Instances where court improperly amended
judgment

IV. ACTION OF NULLITY OF JUDGMENT

§ 14:59
§ 14:60
§ 14:61
§ 14:62
§ 14:63
§ 14:64
§ 14:65
§ 14:66
§ 14:67
§ 14:68
§ 14:69
§ 14:70
§ 14:71

§ 14:72
§ 14:73
§ 14:74
§ 14:75
§ 14:76
§ 14:77
§ 14:78
§ 14:79
§ 14:80
§ 14:81
§ 14:82
§ 14:83

Function

Grounds

—Lack of jurisdiction over defendant

—Lack of subject matter jurisdiction

—Incompetent person not represented

—Fraud, ill practices

— —Showing required

— — —Disputes between counsel

— — —Issues of notice

— — —dJudicial discretion

— —Examples where annulment proper

— —Examples where annulment not proper

Comparison to Fed. R. Civ. P 60(b) motion for relief
from judgment

Procedure

—Proper court

—Time

— —Vices of form, any time

— — —Acquiescence

— —Fraud or ill practices; limitation period

— — —Discovery rule

—Who may bring

—Waiver

—Effect pending appeal

— —Grounds if appellate court rendered judgment

—Effect of motion on right to appeal

V. CHECKLISTS

§ 14:84
§ 14:85
§ 14:86

Requirements for motion for new trial
Requirements for JNOV
Requirements for motion to amend judgment
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VI. FORMS

§ 14:87 Motion to amend judgment

§ 14:88 Petition for nullity

§ 14:89 Motion for a new trial

§ 14:90 Motion for new trial—Alternatively remittitur

§ 14:91 Motion for new trial or alternatively to amend
judgment on issue of costs

§ 14:92 Motion to vacate judgment of directed verdict or in
alternative for new trial with memorandum and
affidavit

§ 14:93 Motion for Reconsideration of Summary Denial of
Rule for Partial New Trial

§ 14:94  Plaintiffs’ motion for partial judgment
notwithstanding the verdict on damages only

§ 14:95 Plaintiffs’ Motion for Partial Judgment

Notwithstanding the Verdict on Damages Only, or,
in the Alternative, Motion for Partial New Trial On
Damages Only and Incorporated Memorandum in
Support (mesothelioma litigation)

Table of Laws and Rules
Table of Cases
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