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DELIVERY
Sarbanes-Oxley Act of 2002,

disclosure requirements, 7:7
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Delinquent contributions, 23:12
Discretion to administer plan, 23:7
Duties of directors and officers, 23:3
Fiduciary duties, generally, 23:2 et

seq.
Indemnification agreements, 23:15
Insurance, 23:16
Investigation of committee decision

to abstain from voting plan
shares, 23:9
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Summary plan descriptions, 4:11
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Administration of plans, 1:30
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representation, 25:43
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to 19:14
Employee benefit plan, defined, 2:13

INDEX

Index-5



EARLY RETIREMENT
PROGRAMS—Cont’d

Equitable estoppel, 19:23
Minimum participation rules, 19:10
Modification of early retirement

programs, 19:18
Nondiscrimination rules, 19:11
Nonqualified separation programs,

19:16
Preemption, 19:19
Qualification requirements

generally, 19:6 to 19:13
anticutback rules, 19:12
average benefit test, 19:9
coverage rules, 19:7 to 19:9
minimum participation rules,

19:10
nondiscrimination rules, 19:11
ratio percentage test, 19:8
Section 415 limitations, 19:13

Ratio percentage test, 19:8
Section 415 limitations, 19:13
WARN issues, 19:21
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DEFINED

Generally, 2:1 to 2:18
An employer8217s guide to health

and disability benefit claims,
App 2-A

Church plans, 2:17
Dillingham analysis, 2:4
Early retirement programs, 2:13
‘‘Employee’’ defined under case law,

2:6 to 2:9
Employment contracts, 2:11
Fort Halifax decision, 2:5
Health insurance and disability cases,

2:14
Independent contractors, 2:7
Leased employees, 2:8
Organizations of employers or

employees, 2:10
‘‘Plan, Fund or Program,’’ 2:5
Severance pay programs, 2:12
Sole owner-employees, 2:9
Statutory background, 2:2, 2:3

EMPLOYEE RETIREMENT
INCOME SECURITY ACT

Multiple Employer Welfare Arrange-
ments (MEWAs), App 1-B

EMPLOYEE STOCK OPTION
PLANS

Securities Act of 1933, 6:13

EMPLOYEE STOCK OWNERSHIP
PLANS

Deferred compensation plans, 1:6

ENFORCEMENT
Generally, 1:45 to 1:48
American Jobs Creation Act, 21:4
Civil enforcement, 1:47
Criminal enforcement, 1:48
Government agencies, 1:46
Reporting and Disclosure Obligations

(this index)
Sarbanes-Oxley Act of 2002, 7:23
Top hat plans, 16:22, 16:23
Withdrawal liability, arbitration,

15:38

ENTERTAINMENT INDUSTRY
Withdrawal liability, 15:32

EQUITABLE ESTOPPEL
Early retirement programs, 19:23
Preemption, misrepresentation

claims, 12:16

ETHICS
Generally, 25:1 to 25:61
Attorney-Client Privilege (this index)
Beneficiaries as clients, fiduciary

representation, 25:33
Choice of law, 25:60
Communications with entity client’s

constituents, 25:3 to 25:5
Confidentiality

coclients, 25:27
fiduciary representation, 25:30 to

25:34
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Consent, multiple representation,
25:16, 25:23

Constituents of entity client, 25:3 to
25:5, 25:7
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ETHICS—Cont’d
Direct adversity, multiple representa-

tion, 25:14
Disclosure

communications with entity
client’s constituents, 25:4

fiduciary representation, 25:34
Disqualification proceedings,

multiple representation, 25:26
Entity representation

generally, 25:2 to 25:11
communications with entity

client’s constituents, 25:3 to
25:5

constituents, representation of,
25:7

constituents of entity client, com-
munication with, 25:3 to 25:5

disclosure of communications with
entity client’s constituents,
25:4

inadvertent formation of attorney-
client relationship with con-
stituents, 25:6

Model Rule 1.13, reporting
breaches of fiduciary duties,
25:9

reporting breaches of fiduciary
duties, 25:8 to 25:11

Restatement § 96, reporting
breaches of fiduciary duties,
25:10

Sarbanes-Oxley Act of 2002,
reporting breaches of fidu-
ciary duties, 25:11

Federal court rules, 25:61
Fiduciary liability insurance policy,

defense counsel appointed
under, 25:18

Fiduciary representation
generally, 25:28 to 25:34
beneficiaries as clients, 25:33
confidentiality obligations, 25:30

to 25:34
disclosure to prevent or rectify

harm, 25:34
identification of client, 25:29
plan as client, 25:32
sole client, fiduciary as, 25:31

ETHICS—Cont’d
Former clients, duties to, 25:20 to

25:23
Identification of client, fiduciary rep-

resentation, 25:29
Imputed disqualification, multiple

representation, 25:24
Loyalty, duty to former clients, 25:21
Materially limited representation,

multiple representation, 25:15
Model Rule 1.13, reporting breaches

of fiduciary duties, 25:9
Multiple representation

generally, 25:12 to 25:27
confidentiality, duty to former

clients, 25:22
confidentiality between coclients,

25:27
conflicts rules, generally, 25:13 to

25:26
consent, 25:16
direct adversity, 25:14
disqualification proceedings, 25:26
fiduciary liability insurance policy,

defense counsel appointed
under, 25:18

former clients, duties to, 25:20 to
25:23

imputed disqualification, 25:24
loyalty, duty to former clients,

25:21
materially limited representation,

25:15
screening to avoid imputation of

conflicts, 25:25
settlement conflicts, 25:17
withdrawal from multiple repre-

sentation, 25:19
Plan as client, fiduciary representa-

tion, 25:32
Reporting breaches of fiduciary

duties, entity representation,
25:8 to 25:11

Restatement § 96, reporting breaches
of fiduciary duties, 25:10

Sarbanes-Oxley Act of 2002 (this
index)

Screening to avoid imputation of
conflicts, multiple representa-
tion, 25:25
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ETHICS—Cont’d
Settlement conflicts, multiple repre-

sentation, 25:17
Unauthorized Practice of Law (this

index)
Withdrawal from multiple representa-

tion, 25:19
Work-Product Doctrine (this index)

EVIDENCE
Attorney-Client Privilege (this index)
Presumptions and Burden of Proof

(this index)
Work-Product Doctrine (this index)

EXCESS BENEFIT PLANS
Generally, 17:1 to 17:18
Advantages of funded and unfunded

excess benefit plans, 17:3, 17:4
Disadvantages

generally, 17:5 to 17:8
funded plans, 17:6
other annual limits on qualified

plans, 17:7
social security effects, 17:8
unfunded plans, 17:5

Distribution, taxation upon, 17:13
Funded plans, 17:3, 17:11, 17:15,

17:17
Income to trust, taxation, 17:14
Reasonable and necessary deduc-

tions, taxation, 17:12
Social security effects, 17:8
Taxation

generally, 17:9 to 17:14
deduction timing and income rec-

ognition, generally, 17:9 et
seq.

distribution, taxation upon, 17:13
funded plans, 17:11
income to trust, 17:14
reasonable and necessary deduc-

tions, 17:12
unfunded plans, 17:10

Unfunded plans, 17:3, 17:4, 17:10,
17:16

EXECUTIVE COMPENSATION
American Jobs Creation Act, 21:8

EXHAUSTION OF
ADMINISTRATIVE
REMEDIES

Section 510 claims, 13:9

EXHAUSTION OF INTERNAL
REMEDIES

Generally, 10:1 to 10:11
Arbitration procedures, external,

10:10
Claims procedures, 10:2
Exceptions to exhaustion doctrine,

10:9
Futility of exhaustion, 10:9
Irreparable harm to claimant, 10:7
Meaningful access to internal

procedures, lack of, 10:8
Scope of doctrine, 10:3
Section 510 cases, 10:4 et seq
Statute of limitations, 10:11

EXPERIMENTAL TREATMENTS
Generally, 9:1 to 9:5
Case illustrations, 9:3, 9:4
Standards of review, 9:2

EXTRAORDINARY PAYMENTS
Sarbanes-Oxley Act of 2002,

temporary freeze authority, 7:36

FACT SHEET
Generally, App 8-A

FAMILY AND MEDICAL LEAVES
Preemption, 12:28

FEDERAL COURT RULES
Ethics, 25:61

FIDUCIARIES
Generally, 1:37 to 1:43, 5:1 to 5:27
Administration of plan, 5:10
Annuities. Purchasing annuities or

other investments, below
Asset management, 5:11
Attorney-Client Privilege (this index)
Bonding requirements, 5:20
Breach of fiduciary duty, 5:29
Business decisions and other settlor

functions, 5:7
Co-fiduciaries and nonfiduciaries,

1:40

ERISA
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FIDUCIARIES—Cont’d
Construction of statutory language,

5:2 to 5:6
Corporate transactions, 5:16
Criminal conduct, suspicions of, 5:17
Director and Officer Liability (this

index)
Discretionary authority or control,

5:8
Diversification, 5:4
Duties, 1:38
Ethics (this index)
Exclusive purpose, 5:2
Formalities of naming fiduciaries,

5:19
Function, defined, 5:9 to 5:13
Functional approach to fiduciary

status, generally, 5:7 to 5:17
Health care providers, 5:27
Individuals’ causes of action, 5:22

arbitration, 5:23
class action, 5:24

Investment advice, 5:12
Judicial determinations of fiduciary

status, 5:6
Logistical and procedural plan issues

generally, 5:18 to 5:25
bonding requirements of

fiduciaries, 5:20
formalities of naming fiduciaries,

5:19
health care providers, 5:27
individuals’ causes of action, 5:22

arbitration, 5:23
class action, 5:24

piercing corporate veil, 5:25
requests for documentation, 5:26
termination of fiduciary status,

5:21
Pension Protection Act of 2006 and

qualified default investment
alternative, 5:13

Piercing corporate veil, 5:25
Plan documents, acting in accord

with, 5:5
Primary parties, 1:37
Prohibited transactions, 1:39, 5:28
Providers of annuities, regulations for

selection, 5:15

FIDUCIARIES—Cont’d
Proxy voting, 1:43
Prudence, 5:3
Purchasing annuities or other invest-

ments
generally, 5:14
regulations for selection of annuity

providers, 5:15
Qualified default investment alterna-

tive, Pension Protection Act of
2006 and, 5:13

Regulations for selection of annuity
providers, 5:15

Requests for documentation, 5:26
Section 404(c) protection, 1:41
Selection of annuity providers,

regulation, 5:15
Severance plan, termination or

amendment before reduction in
force, 20:6

Social investing, 1:42
Suspicions of criminal conduct, 5:17
Termination of fiduciary status, 5:21
Understanding your fiduciary respon-

sibilities under a group health
plan, App 5-A

Work-product doctrine, 25:51

FINANCIAL ASSISTANCE
Generally, App 15-A
Multiemployer Pension Plans,

receipt, App 15-A

FRAUD AND
MISREPRESENTATION

Criminal enforcement, 22:7
Preemption (this index)
Securities Act of 1933, 6:39
Securities Exchange Act of 1934,

6:40
Securities regulation, generally, 6:38

to 6:40

‘‘FREE LOOK’’ RULE,
ALLOCATION

Withdrawal liability, 15:22

FREEZE AUTHORITY
Sarbanes-Oxley Act of 2002,

extraordinary payments, 7:36
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FUNDING ASSISTANCE
Generally, App 8-A

FUTILITY
Exhaustion of internal remedies, 10:9

GLOSSARY
ERISA terms, App A

GOOD CAUSE
Attorney-client privilege, fiduciary

representation, 25:40

GOVERNMENT AGENCIES
Enforcement, 1:46
Reporting and Disclosure Obligations

(this index)

GRAFT
Criminal enforcement, 22:6

GULF PENSION LITIGATION, IN
RE

Termination of plans, 14:24

HEALTH CARE PROVIDERS
Fiduciaries, 5:27

HEALTH INSURANCE
Employee benefit plan, defined, 2:14

HORIZONTAL PARTIAL
TERMINATIONS

Generally, 14:33

IMPUTED DISQUALIFICATION
Ethics, multiple representation, 25:24

INDEMNIFICATION
Director and officer liability, 23:1 et

seq.

INDEPENDENT CONTRACTORS
Employee benefit plan, defined, 2:7

INDIVIDUAL ACCOUNT PLANS
Sarbanes-Oxley Act of 2002,

blackout periods, 7:15

INDIVIDUAL RETIREMENT
ACCOUNTS

Bankruptcy and qualified plans,
26:15

Deferred compensation plans, 1:10

INDUCEMENT
Preemption, misrepresentation

claims, 12:15

INSIDER LOANS
Sarbanes-Oxley Act of 2002 (this

index)

INSIDER REPORTS
Securities Exchange Act of 1934,

6:31, 6:37

INSOLVENT EMPLOYERS
Withdrawal liability, allocation,

15:25

INTENT
Termination of plans, notice, 14:13

INTERFERENCE WITH
BENEFITS AND RIGHTS

Generally, 1:52
Section 510 claims (this index)

INTERPRETATION
Construction and Interpretation (this

index)

INVESTMENT ADVICE
Fiduciaries, 5:12

INVESTMENT COMPANY ACT OF
1940

Generally, 6:42

INVOLUNTARY ASSIGNMENTS
Antialienation, 18:4

IRREPARABLE HARM
Exhaustion of internal remedies, 10:7

JOINT ANNUITIES
Antialienation, 1:34, 18:7

JURISDICTION
Generally, 1:49 to 1:51
Parties to ERISA lawsuits, 1:49
Remedies, 1:51
Standards of review, 1:50
Welfare plan litigation, 8:2

JURY TRIAL
Section 510 claims, 13:12

ERISA
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LAWYERS
Attorney-Client Privilege (this index)
Ethics (this index)
Unauthorized Practice of Law (this

index)
Work-Product Doctrine (this index)

LEASED EMPLOYEES
Employee benefit plan, defined, 2:8

LIMITATION OF ACTIONS
Exhaustion of internal remedies,

10:11

LIMITATIONS ON BENEFITS
Deferred compensation plans, 1:19

LIMITATIONS ON
CONTRIBUTIONS

Deferred compensation plans, 1:19

LOYALTY
Ethics, duty to former clients, 25:21

MALPRACTICE
Preemption, 12:7

MENTAL HEALTH
Parity, welfare plan litigation, 8:13

MISREPRESENTATION
Fraud and Misrepresentation (this

index)

MODEL RULE 1.13
Ethics, reporting breaches of fidu-

ciary duties, 25:9

MODEL RULE 5.5
Unauthorized practice of law, 25:58

MODIFICATION
Amendment or Modification (this

index)

MULTIPLE EMPLOYER AND
MULTIEMPLOYER PLANS

Deferred compensation plans, 1:7
Funding notice requirements, App

15-A

MULTIPLE EMPLOYER
WELFARE ARRANGEMENTS
(MEWAS)

Employee Retirement Income Secu-
rity Act, App 1-B

MULTIPLE REPRESENTATION
Attorney-client privilege, 25:38
Ethics (this index)

NO SURPRISES ACT
Generally, App 8-A
Fact Sheet, App 8-A

NONDISCRIMINATION RULES
Early retirement, 19:11

NOTICE
Sarbanes-Oxley Act of 2002, 7:4,

7:5, 7:26
Severance plan, termination or

amendment before reduction in
force, 20:7

Termination of Plans (this index)
Withdrawal liability, 15:29

OFFICERS
Director and Officer Liability (this

index)

ORAL MODIFICATIONS
Summary plan descriptions, 4:14

PAYMENT
Welfare Plan Litigation (this index)
Withdrawal liability, 15:29

PENALTIES
Reporting and Disclosure Obligations

(this index)
Sarbanes-Oxley Act of 2002, 7:8,

7:37

PENSION BENEFIT GUARANTY
CORPORATION

Records retention, 24:16, App 24C
Termination of plans, notice, 14:14

PENSION PROTECTION ACT OF
2006

Generally, 1:15
Qualified default investment alterna-

tive, and, 5:13

PERIODIC REPORTING
Securities Exchange Act of 1934,

6:28

INDEX
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PIERCING THE CORPORATE
VEIL

Director and officer liability, 23:5,
23:10

Fiduciaries, 5:25

PREEMPTION
Generally, 1:44, 12:1 to 12:32
Apprenticeships, 12:31
Beneficiary designations, 12:25
Breach of contract claims, 12:21
Contributions to plans, 12:23
Conversion rights, 12:17 to 12:21
Denials of benefit claims, 12:5
Disability, 12:27
Discretionary clauses insurance

contracts, state law bans on,
12:32

Early retirement, 19:19
Employment agreements, 12:9
Enrollment, misrepresentation

claims, 12:13
Equitable estoppel, misrepresentation

claims, 12:16
Family and medical leaves, 12:28
Fraud. Misrepresentation claims,

below
Inducement, misrepresentation

claims, 12:15
Malpractice claims, 12:7
Misrepresentation claims

generally, 12:10 to 12:16
enrollment, 12:13
equitable estoppel claims, 12:16
inducement, 12:15
pension plans, 12:10
terms of coverage, 12:12
third-party providers, 12:14
welfare benefit plans, 12:11 to

12:16
Negligent denials of benefit claims,

12:5
Participation, 12:24
Pension plans, misrepresentation

claims, 12:10
Plans covered by ERISA, 12:4
Privacy, 12:30
Recent case law, 12:3
Scope, 12:3

PREEMPTION—Cont’d
Section 510 claims, 13:10
Statutory language, 12:2
Terms of coverage, misrepresentation

claims, 12:12
Third-party providers, misrepresenta-

tion claims, 12:14
Tort claims, 12:6 to 12:8
Welfare benefit plans, misrepresenta-

tion claims, 12:11 to 12:16
Welfare plan litigation, 8:8
Women’s rights, 12:29
Wrongful death, 12:26

PRESUMPTIONS AND BURDEN
OF PROOF

Records retention, Section 209, 24:10
Sarbanes-Oxley Act of 2002, service

or employment, 7:21

PRIVACY
Preemption, 12:30
Reporting and disclosure, obligations

to participants and beneficiaries,
3:11

PRIVATE ACTIONS
Records retention, Section 209, 24:13
Sarbanes-Oxley Act of 2002, 7:24

PROXIES
Fiduciaries, 1:43
Securities Exchange Act of 1934,

6:30

PRUDENCE
Fiduciaries, 5:3

PUBLICLY TRADED EMPLOYER
SECURITIES

Securities regulation, diversification
requirements, 6:41

PURPOSE OF ERISA
Generally, 1:3

QUALIFICATIONS
Early Retirement Programs (this

index)
Multiple representation, disqualifica-

tion proceedings, 25:26
Termination of Plans (this index)

ERISA
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QUALIFIED DEFAULT
INVESTMENT
ALTERNATIVES

Pension Protection Act of 2006, and,
5:13

QUALIFIED DOMESTIC
RELATIONS ORDERS

Antialienation, 1:35, 18:8
Bankruptcy of participant after issu-

ance, 26:12

QUALIFIED MEDICAL CHILD
SUPPORT ORDERS

Antialienation, 1:35

RABBI TRUSTS
Top hat plans, 16:28

RACKETEER INFLUENCED AND
CORRUPT ORGANIZATIONS
ACT

Criminal enforcement, 22:8

RATIO PERCENTAGE TEST
Early retirement, 19:8

RECORDS AND REPORTS
Ethics, breaches of fiduciary duties,

25:8 to 25:11
Reporting and Disclosure Obligations

(this index)
Retention of records. Records Reten-

tion (this index)
Securities Exchange Act of 1934,

annual reports, 6:30

RECORDS RETENTION
Generally, 24:1 to 24:18, App 24A,

App 24B, App 24C, App 24D
Administration of plans, 1:29
Audits, Section 209, 24:12
Burden of proof, Section 209, 24:10
Code requirements, 24:15
Cybersecurity, 24:17
Department of Labor, App 24A, App

24B, App 24D
Pension Benefit Guaranty Corpora-

tion requirements, 24:16, App
24C

Private rights of action, Section 209,
24:13

RECORDS RETENTION—Cont’d
Section 107

generally, 24:2 to 24:4, App 24D
general rules, 24:2
interpretative releases, 24:3
relevant case law, 24:4

Section 209
generally, 24:5 to 24:12, App 24A
audits, 24:12
burden of proof, 24:10
general rules, 24:5
individual benefit record keeping

for multiple employer plans,
24:8

individual benefit record keeping
for single employer plans,
24:7

private rights of action, 24:13
proposed regulations, 24:6 to 24:8
relevant case law, 24:9, 24:12
subpoenas, 24:11

Section 701
generally, 24:14, App 24B
other Code retention requirements,

24:15
PBGC requirements, 24:16

REGISTRATION
Securities Act of 1933 (this index)

REIMBURSEMENT
Welfare plan litigation, 8:6

REMEDIES
Damages (this index)
Director and officer liability, breach

of duty, 23:14
Jurisdiction, 1:51
Partial termination of plans, 14:34
Section 510 claims, 13:2, 13:11
Welfare plan litigation, 8:17

REPAYMENT OF LOANS
Bankruptcy and qualified plans, 26:8

REPORTING AND DISCLOSURE
OBLIGATIONS

Generally, 1:25, 1:26, 3:1 to 3:17
American Jobs Creation Act, 21:5
Beneficiaries. Participants and bene-

ficiaries, obligations to, below

INDEX
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REPORTING AND DISCLOSURE
OBLIGATIONS—Cont’d

Case law regarding participant
disclosure, 3:12

Civil and criminal penalties
government agencies, obligations

to, 3:6
participants and beneficiaries,

obligations to, 3:10
Criminal enforcement

generally, 22:2
civil and criminal penalties, above

Ethics (this index)
Government agencies, obligations to

generally, 3:2 to 3:6
civil and criminal penalties, 3:6
initial filings, 3:3
periodic or ongoing filings, 3:4
special events reporting, 3:5

Guide for employee benefit plans,
App 3-A

Initial filings, obligations to govern-
ment agencies, 3:3

Other relief under § 502, awarding
of, 3:16

Participants and beneficiaries, obliga-
tions to

generally, 3:7 to 3:11
civil and criminal penalties, 3:10
information that must be provided,

3:14
participant, defined, 3:13
privacy rules, 3:11
summary plan descriptions, 3:8

Penalties under § 502, awarding of,
3:15

Periodic or ongoing filings, obliga-
tions to government agencies,
3:4

Privacy rules, obligations to
participants and beneficiaries,
3:11

Sarbanes-Oxley Act of 2002 (this
index)

Severance plan, termination or
amendment before reduction in
force, 20:7

Special events reporting, obligations
to government agencies, 3:5

REPORTING AND DISCLOSURE
OBLIGATIONS—Cont’d

Summary plan descriptions, obliga-
tions to participants and benefi-
ciaries, 3:8

Voluntary Fiduciary Correction
Program, App 3-B

RESALES
Securities Act of 1933, 6:5, 6:22

RESTATEMENT § 3
Unauthorized practice of law, 25:57

RESTATEMENT § 96
Ethics, reporting breaches of fidu-

ciary duties, 25:10

RESTORATION
Termination of plans, 14:19

RETAIL FOOD INDUSTRY
Withdrawal liability, 15:34

RETALIATION
Section 510 claims, 13:8

RETIREMENT PLANS
FAQS about retirement plans and

ERISA, App 1-A

REVERSION
Termination of plans, excess pension

plan assets, 14:20

ROLLING-FIVE METHOD
Withdrawal liability, calculations,

15:16

SARBANES-OXLEY ACT OF 2002
Generally, 1:14, 6:42, 7:1 to 7:37,

App 7A
Accelerated SEC filings for insiders,

7:31
Appearance and practice before SEC,

7:33
Blackout periods

generally, 7:14 to 7:17
calculation of 50 percent threshold,

7:16
exclusions from blackout periods,

7:17
individual account plans, 7:15

Blackout rules, generally, 7:2 et seq.

ERISA
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SARBANES-OXLEY ACT OF 2002
—Cont’d

Cashless exercise programs for stock
options, insider loans, 7:29

Computation of realized profits, 7:25
Consequence of potential wrongdo-

ing, 7:35
Credit cards, insider loans, 7:30
Delivery, disclosure requirements,

7:7
Director, acquired in connection with

service as, 7:20
Disclosure requirements

generally, 7:3 to 7:9
delivery, method of, 7:7
general observations, 7:9
length of blackout period, change

in, 7:6
notice contents requirements, 7:5
notice timing requirements, 7:4
penalties, 7:8

Ethics
professional responsibility

imposed on benefits attorneys,
below

reporting breaches of fiduciary
duties, 25:11

Exclusions from blackout periods,
7:17

Executive officer, acquired in con-
nection with service as, 7:20

Exempt transactions, 7:22
Extraordinary payments, temporary

freeze authority, 7:36
Freeze authority, extraordinary pay-

ments, 7:36
History, 7:1
Increased ERISA penalties, 7:37
Individual account plans, blackout

periods, 7:15
Insider loans

generally, 7:27 to 7:30
cashless exercise programs for

stock options, 7:29
split-dollar life insurance arrange-

ments, 7:28
Model regulatory blackout period

notice, App 7A
Notice, 7:4, 7:5, 7:26

SARBANES-OXLEY ACT OF 2002
—Cont’d

Penalties, 7:8, 7:37
Personal use of company credit cards

and travel and similar advances,
insider loans, 7:30

Persons covered by Section 306(a)
and Regulation BTR

generally, 7:11 to 7:13
individuals, 7:12
issuers, 7:11
termination of status, 7:13

Presumption of service or employ-
ment, 7:21

Private actions by issuer or security
holders, 7:24

Professional responsibility imposed
on benefits attorneys

generally, 7:32 to 7:34
appearance and practice before

SEC, 7:33
application to ERISA practice,

7:34
Prohibited trading transactions, gen-

erally, 7:10 et seq.
Remedies

generally, 7:23 to 7:25
computation of realized profits,

7:25
private actions by issuer or security

holders, 7:24
SEC enforcement, 7:23

SEC enforcement, 7:23
Securities covered

generally, 7:18 to 7:21
director or executive officer,

acquired in connection with
service as, 7:20

equity securities, 7:18
presumption of service or employ-

ment, 7:21
transactions subject to trading pro-

hibition, 7:19
Securities regulation, 6:43
Split-dollar life insurance arrange-

ments, insider loans, 7:28
Termination of status, persons

covered by Section 306(a) and
Regulation BTR, 7:13
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SARBANES-OXLEY ACT OF 2002
—Cont’d

Travel and similar advances, insider
loans, 7:30

SCREENING
Ethics, avoidance of imputation of

conflicts, 25:25

SECTION 107
Records Retention (this index)

SECTION 209
Records Retention (this index)

SECTION 401(k)
CONTRIBUTIONS

Bankruptcy and qualified plans,
26:10

SECTION 404(c) PROTECTION
Fiduciaries, 1:41

SECTION 415 LIMITATIONS
Early retirement, 19:13

SECTION 510 CLAIMS
Generally, 13:1 to 13:13
Analogous state law claims, 13:13
Damages, 13:2
Exhaustion of administrative reme-

dies, 13:9
Exhaustion of internal remedies, 10:4

et seq
Factors of claim, 13:3
Interference with benefits and rights

generally, 13:4 to 13:7
effect on employment relationship,

13:4
parties committing interference,

13:5
specific intent, proof of, 13:6
vesting and benefit accrual issues,

13:7
Jury trial, right to, 13:12
Parties committing interference, 13:5
Preemption, 13:10
Prelitigation issues, 13:2, 13:3
Remedies, 13:2, 13:11
Retaliation, 13:8
Specific intent, proof of, 13:6

SECTION 510 CLAIMS—Cont’d
Vesting and benefit accrual issues,

13:7

SECURITIES ACT OF 1933
Advisers, transferable options and,

6:23
Affiliated employees, resales by, 6:22
Antifraud rules, 6:39
Consultants, transferable options and,

6:23
Conversion of plans, 6:20
Employee stock option plans, 6:13
Exemption from registration, 6:8,

6:10
Initial sale of security, 6:4
Nonqualified deferred compensation

plans, 6:9, 6:10
Purchase and sale of employer securi-

ties by plan, 6:18
Purchase and sale of nonemployer

securities and interests in invest-
ment vehicles, 6:19

Qualified pension and profit to shar-
ing plans not primarily invested
in company stock, 6:6 to 6:16

Registration, generally, 6:2 to 6:24
Resale of securities, 6:5, 6:22
Sale of security, defined, 6:3 to 6:5
Section 403(b) plans, 6:11
Security, defined, 6:3
Stock bonus plans, 6:16
Stock option plans, 6:13, 6:14
Stock purchase plans, 6:15
Stock-related plans, 6:12 to 6:16
Successor corporations, 6:24
Transactions, 6:17 to 6:20
Transferable options and consultants

or advisers, 6:23

SECURITIES EXCHANGE ACT OF
1934

Generally, 6:25 to 6:37
Acquisition reports, 6:29
Annual reports, 6:30
Antifraud rules, 6:40
Awards and other acquisitions from

issuer, short swing profit
liability, 6:35

ERISA
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SECURITIES EXCHANGE ACT OF
1934—Cont’d

Discretionary transactions, short
swing profit liability, 6:34

Grants and other acquisitions from
issuer, short swing profit
liability, 6:35

Insider reports, 6:31, 6:37
Periodic reporting obligations, 6:28
Proxy statements, 6:30
Section 15(d), 6:27
Section 12, 6:26
Short swing profit liability

generally, 6:31 to 6:37
discretionary transactions, 6:34
dispositions to issuer, 6:36
grants, awards and other acquisi-

tions from issuer, 6:35
nondiscretionary tax-conditioned

plans, 6:33

SECURITIES REGULATION
Generally, 6:1 to 6:45
Antifraud rules, 6:38 to 6:40
Blue sky laws, 6:44
Diversification requirements, publicly

traded employer securities, 6:41
Investment Company Act of 1940,

6:42
Publicly traded employer securities,

diversification requirements,
6:41

Registration
Securities Act of 1933 (this index)
Securities Exchange Act of 1934

(this index)
Sarbanes-Oxley Act of 2002 (this

index)
Securities Act of 1933 (this index)
Securities Exchange Act of 1934 (this

index)
State blue sky laws, 6:44

SERVICE
Deferred compensation plans, 1:17

SEVERANCE PAY
Generally, 1:54, 20:1 to 20:9, App

20A
Administrative scheme, 20:5

SEVERANCE PAY—Cont’d
Amendment of severance plan before

reduction in force, 20:6, 20:7
Disclosure, termination or amend-

ment of severance plan before
reduction in force, 20:7

Employee benefit plan, defined, 2:12
Establishment of plan, 20:3 to 20:5
Fiduciary duty, termination or

amendment of severance plan
before reduction in force, 20:6

Internal policy statements, 20:4
Interpretation of plan language, 20:8
Notice, termination or amendment of

severance plan before reduction
in force, 20:7

Sample policies, App 20A
Termination of severance plan before

reduction in force, 20:6, 20:7
Written policy, absence of, 20:3

SHORT SWING PROFITS
Securities Exchange Act of 1934 (this

index)

SIMPLE PLANS
Deferred compensation plans, 1:12

SIMPLIFIED EMPLOYEE
PENSION PLANS

Bankruptcy and qualified plans,
26:15

Deferred compensation plans, 1:11

SOCIAL INVESTING
Fiduciaries, 1:42

SOCIAL SECURITY
Excess benefit plans, 17:8
Top hat plans, 16:14

SOLE OWNER-EMPLOYEES
Employee benefit plan, defined, 2:9

SPECIAL EVENTS
Reporting and disclosure, obligations

to government agencies, 3:5

SPECIFIC INTENT
Section 510 claims, 13:6

INDEX
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SPLIT-DOLLAR LIFE INSURANCE
ARRANGEMENTS

Sarbanes-Oxley Act of 2002, insider
loans, 7:28

STANDARDS OF REVIEW
Generally, 1:50
Welfare plan litigation, 8:3

STATUTE OF LIMITATIONS
Exhaustion of internal remedies,

10:11

STOCK BONUS PLANS
Securities Act of 1933, 6:16

STOCK OPTION PLANS
Securities Act of 1933, 6:13, 6:14

STOCK PURCHASE PLANS
Securities Act of 1933, 6:15

STOCK-RELATED PLANS
Securities Act of 1933, 6:12 to 6:16

SUBROGATION
Welfare plan litigation, 8:7

SUCCESSOR CORPORATIONS
Securities Act of 1933, 6:24

SUMMARY PLAN DESCRIPTIONS
Generally, 4:1 to 4:15
Administrator of plan, which party is,

4:6
Amendment procedures, adequacy of,

4:8
Basic requirements, 4:2
Checklist, 4:3
Compliance with ERISA, 4:5 to 4:8
Conflicting interpretations between

SPDs and plan documents, 4:12
to 4:14

Defined, 4:5
Disclaimers, 4:11
Distributions to employees, 4:9, 4:10
Language, adequacy of, 4:7
Oral modifications, 4:14
Procedural defects, reliance on, 4:10
Relevant case law, 4:4
Reporting and disclosure, obligations

to participants and beneficiaries,
3:8

SUMMARY PLAN DESCRIPTIONS
—Cont’d

Technical noncompliance, distribu-
tions to employees, 4:9

SURPLUS DIVIDENDS
Director and officer liability, failure

to distribute, 23:6

SURVIVORSHIP ANNUITIES
Antialienation, 1:34, 18:7

TAXATION
American Jobs Creation Act, tax

withholding, 21:9
Antialienation, levies and judgments,

18:9
Deferred compensation plans, qualifi-

cation issues, 1:16
Excess Benefit Plans (this index)
Termination of plans, tax-qualified

plans, 14:5

TERMINATION OF FIDUCIARY
STATUS

Generally, 5:21

TERMINATION OF PLANS
Generally, 1:57, 14:1 to 14:34
Allocation of pension plan assets,

14:18
Amendment procedures, 14:8 to

14:11
Benefits of plan, notice, 14:15
Calculation of number or percentage,

vertical partial terminations,
14:26 to 14:30

Compliance with law, 14:7
Curtiss-Wright Corp. v.

Schoonejongen, 14:9 to 14:11
Defined benefit pension plans, quali-

fication for termination insur-
ance, 14:3

Excess pension plan assets, reversion
of, 14:20

Horizontal partial terminations, 14:33
In re Gulf Pension Litigation,

background of, 14:24
Intent to terminate, notice, 14:13
Legislation in 1990s, 14:17
Noncompliance, notice, 14:16

ERISA

Index-18



TERMINATION OF PLANS
—Cont’d

Notices
generally, 14:13 to 14:16
intent to terminate, 14:13
noncompliance, 14:16
Pension Benefit Guaranty Corpora-

tion, notice to, 14:14
plan benefits, 14:15

Partial termination
generally, 14:21 to 14:34
calculation of number or percent-

age, vertical partial termina-
tions, 14:26 to 14:30

horizontal partial terminations,
14:33

In re Gulf Pension Litigation,
background of, 14:24

relevant time period, vertical
partial terminations, 14:30

remedies, 14:34
significant corporate event, vertical

partial terminations, 14:31
significant percentage, vertical

partial terminations, 14:32
statutory framework, 14:22
transfer to successor employer,

vertical partial terminations,
14:28

turnover rate, vertical partial
terminations, 14:29

vertical partial terminations, 14:25
to 14:32

vested vs. nonvested employees,
vertical partial terminations,
14:27

Pension Benefit Guaranty Corpora-
tion, notice to, 14:14

Procedures for terminating pension
plans, 14:12 to 14:17

Qualification for termination insur-
ance

generally, 14:2 to 14:5
applicable employers, 14:4
defined benefit pension plans, 14:3
tax-qualified plans, 14:5

Remedies, partial termination, 14:34
Restoration of pension plans, 14:19

TERMINATION OF PLANS
—Cont’d

Reversion of excess pension plan
assets, 14:20

Severance plan, termination before
reduction in force, 20:6, 20:7

Significant corporate event, vertical
partial terminations, 14:31

Significant percentage, vertical
partial terminations, 14:32

Single-employer plans, generally,
14:1 to 14:34

Tax-qualified plans, qualification for
termination insurance, 14:5

Transfer to successor employer, verti-
cal partial terminations, 14:28

Turnover rate, vertical partial
terminations, 14:29

Vertical partial terminations, 14:25 to
14:32

Vested vs. nonvested employees,
vertical partial terminations,
14:27

THEFT
Criminal enforcement, 22:5

THIRD-PARTY PROVIDERS
Preemption, misrepresentation

claims, 12:14

TOP HAT PLANS
Generally, 16:1 to 16:29
Advantages

generally, 16:2 to 16:9
annual benefit allocations and

accrual limits, 16:3
annual deferral limitations, 16:4
compensation limits, 16:5
ERISA requirements, 16:9
excess or early distribution excise

tax, 16:8
maximum disparity limits, 16:7
minimum coverage and participa-

tion standards, 16:6
Annual benefit allocations and

accrual limits, 16:3
Annual deferral limitations, 16:4
Compensation limits, 16:5
Compliance with ERISA definitions,

16:16

INDEX
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TOP HAT PLANS—Cont’d
Corporate-owned life insurance,

16:26
Delayed deductions, 16:12
Disadvantages

generally, 16:10 to 16:15
delayed deductions, 16:12
financial accounting standards,

16:15
minimal government guidance,

16:11
risky to set aside funds, 16:13
social security effects, 16:14
unfunded benefits, 16:10

Either/or, 16:18
Employer reserve account, 16:25
Enforcement, 16:22, 16:23
Establishment, generally, 16:16 to

16:21
Excess or early distribution excise

tax, 16:8
Financial accounting standards,

16:15
Funded vs. unfunded, 16:21
Highly compensated, defined, 16:19
Informal funding

generally, 16:24 to 16:28
corporate-owned life insurance,

16:26
employer reserve account, 16:25
rabbi trusts, 16:28
third party guaranties and surety

bonds, 16:27
Management, defined, 16:19
Maximum disparity limits, 16:7
Minimal government guidance, 16:11
Minimum coverage and participation

standards, 16:6
Primarily, defined, 16:20
Rabbi trusts, 16:28
Risky to set aside funds, 16:13
Select group, defined, 16:17
Social security effects, 16:14
Third party guaranties and surety

bonds, 16:27
Unfunded benefits, 16:10
Unilateral contract, enforcement as,

16:23

TORT CLAIMS
Preemption, 12:6 to 12:8

TRAVEL ADVANCES
Sarbanes-Oxley Act of 2002, 7:30

TRUCKING INDUSTRY
Withdrawal liability, 15:33

TRUSTEE IN BANKRUPTCY
Bankruptcy and qualified plans,

obligations where debtor
maintained qualified plan, 26:14

TURNOVER RATE
Vertical partial termination of plans,

14:29

UNAUTHORIZED PRACTICE OF
LAW

Generally, 25:53 to 25:59
Birbrower v. Superior Court, 25:55
Federal practice exception, 25:56
Model Rule 5.5, 25:58
Restatement § 3, 25:57
State regulatory activity, 25:59

UNILATERAL CONTRACTS
Top hat plans, enforcement, 16:23

U.S.C.A./ ERISA PARALLEL
CITATION LIST

Generally, App B

VERTICAL PARTIAL
TERMINATIONS

Generally, 14:25 to 14:32

VESTING
Deferred compensation plans, 1:18
Section 510 claims, 13:7

VOLUNTARY ASSIGNMENTS
Antialienation, 18:5

WARN
Early retirement, 19:21

WELFARE BENEFIT PLANS
Consolidated Omnibus Budget

Reconciliation Act, 1:23
Design of plan

generally, 1:22 to 1:24

ERISA
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WELFARE BENEFIT PLANS
—Cont’d

Design of plan—Cont’d
Consolidated Omnibus Budget

Reconciliation Act, 1:23
medical benefits for retirees, 1:24
types, 1:22

Litigation. Welfare Plan Litigation
(this index)

Medical benefits for retirees, 1:24
Plan assets, 1:32
Preemption, misrepresentation

claims, 12:11 to 12:16

WELFARE PLAN LITIGATION
Generally, 1:53, 1:56, 8:1 to 8:17
Assignment and reimbursement

cases, 8:6
COB cases, 8:5
Continuation health benefits, 8:11
Conversion of insurance policies,

8:16
Death benefits, 8:15
Disability benefits, 8:12
Fact sheet, no surprises Act, App 8-A
Informal statements, 8:10
Jurisdiction, 8:2
Mental health parity, 8:13
Miscommunication of plan benefits,

8:9
No surprises Act, App 8-A
Oral and informal statements, 8:10
Payment issues, generally, 8:4 et seq.
Preemption, 8:8
Procedural issues, 8:2, 8:3
Reimbursement cases, 8:6
Remedies, 8:17
Retiree medical benefits, 8:14
Standards of review, 8:3
Subrogation cases, 8:7

WINDOW PROGRAMS
Generally, 1:55

WITHDRAWAL LIABILITY
Generally, 1:58, 15:1 to 15:39
Actuarial assumptions and interest

rates, 15:12
Allocation formulas, 15:11 et seq.

WITHDRAWAL LIABILITY
—Cont’d

Arbitration
generally, 15:36 to 15:38
enforcement, 15:38
procedures, 15:37

Building and construction industry,
15:31

Calculation methods, 15:13 to 15:19,
15:27

Cessation of all covered operations,
15:7

Complete withdrawal liability
generally, 15:4 to 15:8, 15:12 to

15:25
actuarial assumptions and interest

rates, 15:12
allocation rules, 15:20 to 15:26
calculation methods, 15:13 to

15:19
cessation of all covered operations,

15:7
de minimis allocation rules, 15:21
direct attribution method, calcula-

tions, 15:17
effective date, 15:8
employers and common control

groups, 15:5
‘‘free look’’ rule, allocation, 15:22
fully funded plans, 15:19
individual employer exemptions,

allocation, 15:26
insolvent employer rules, alloca-

tion, 15:25
modified presumptive method,

calculations, 15:15
obligation to contribute, 15:6
presumptive method, calculations,

15:14
rolling-five method, calculations,

15:16
sale of assets limitation, allocation,

15:24
twenty year cap, allocation, 15:23
underfunded plans, 15:18

De minimis allocation rules, 15:21
Definitions, 15:2
Direct attribution method, calcula-

tions, 15:17
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WITHDRAWAL LIABILITY
—Cont’d

Effective date
complete withdrawal liability, 15:8
partial withdrawal liability, 15:10

Enforcement of arbitration, 15:38
Entertainment industry, 15:32
‘‘Free look’’ rule, allocation, 15:22
Fully funded plans, 15:19
Funding Notice Requirements,

Multiemployer Pension Plans,
App 15-A

Individual employer exemptions,
allocation, 15:26

Insolvent employer rules, allocation,
15:25

Modified presumptive method,
calculations, 15:15

Multi-Employer Pension Plan
Amendments Act, brief history,
15:3

Multiemployer pension plans, notice
requirement, App 15-A

Notice, 15:29
Overview, 15:2, 15:3
Partial withdrawal liability

generally, 15:9, 15:10, 15:27,
15:28

allocation formulas and relief pro-
visions, 15:27, 15:28

calculation methods, 15:27
effective date, 15:10

WITHDRAWAL LIABILITY
—Cont’d

Partial withdrawal liability—Cont’d
statutory provisions, 15:9

Payment, 15:29
Presumptive method, calculations,

15:14
Relief provisions, 15:11 et seq.
Retail food industry, 15:34
Rolling-five method, calculations,
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