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CHAPTER 1. THE ATTORNEY-CLIENT
PRIVILEGE

I. INTRODUCTION

A. PURPOSE AND RATIONALE FOR THE
ATTORNEY-CLIENT PRIVILEGE

§ 1:1 Rationale for the privilege
§ 1:2 The privilege defined
§ 1:3 —Federal Rule of Evidence 501
§ 1:4 —Proposed Federal Rule of Evidence 503 and

Uniform Rule of Evidence 502
§ 1:5 —Common law definitions
§ 1:6 State privilege law

B. CHOICE OF LAW
§ 1:7 Choice of law in federal proceedings
§ 1:8 Where claim or defense is based on federal law
§ 1:9 Where claim or defense is based on state law
§ 1:10 Where both federal and state claims or defenses

are involved
§ 1:11 Where international law is at issue

II. THE ELEMENTS OF THE ATTORNEY-
CLIENT PRIVILEGE

A. THERE MUST BE A COMMUNICATION
§ 1:12 The requirement of a communication in general
§ 1:13 Underlying facts not privileged
§ 1:14 The existence and nature of the professional

relationship and the services performed
§ 1:15 The identity of the client
§ 1:16 The address or whereabouts of the client
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§ 1:17 Demeanor, acts, and physical characteristics of
the client

§ 1:18 Real evidence
§ 1:19 Pre-existing documents sent to the attorney
§ 1:20 Minutes or memoranda of corporate meetings
§ 1:21 Attorney-prepared materials in the attorney’s

files
§ 1:22 Communications from the attorney

B. PRIVILEGED PERSONS

1. In general
§ 1:23 The requirement of privileged persons

2. Identifying the Attorney
§ 1:24 Identifying the attorney in general
§ 1:25 Bar membership
§ 1:26 In-house counsel
§ 1:27 Investigative counsel and special review

counsel
§ 1:28 Agents and representatives
§ 1:29 —The Kovel doctrine
§ 1:30 —Public relations consultants
§ 1:30.50 —Cyber breach consultants
§ 1:31 —Functional equivalent of an employee (In re

Bieter)
§ 1:32 —Accountants
§ 1:33 Persons reasonably believed to be attorneys

3. Identifying the Client
§ 1:34 Identifying the client in general
§ 1:35 Successors to the client
§ 1:36 Representatives and agents of the client
§ 1:37 Communications with third parties
§ 1:38 Joint clients
§ 1:39 The organizational client
§ 1:40 Defining the organizational client—Upjohn and

its progeny
§ 1:41 Representation of individual employees by

organizational counsel
§ 1:42 Former employees of organizational clients
§ 1:43 Privilege within the corporation
§ 1:44 The Garner doctrine—The fiduciary exception
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§ 1:45 Extension of the Garner doctrine beyond
derivative suits

C. THE REQUIREMENT OF
CONFIDENTIALITY

§ 1:46 The requirement of confidentiality in general
§ 1:47 Confidentiality within organizations
§ 1:48 Email and confidentiality

D. THE PURPOSE OF THE COMMUNICATION
MUST BE TO SECURE LEGAL ADVICE

§ 1:49 Legal purpose in general
§ 1:50 Cases of mixed purpose: business and legal advice
§ 1:51 Communications with in-house counsel
§ 1:52 Attorneys providing ministerial and nonlegal

services
§ 1:53 Accounting and tax related services

III. EXCEPTIONS TO THE APPLICABILITY OF
THE PRIVILEGE

A. THE CRIME-FRAUD EXCEPTION
§ 1:54 Defining the crime-fraud exception
§ 1:55 Requirement that communications further a

crime or fraud
§ 1:56 The burden of proof
§ 1:57 In camera review
§ 1:58 Burden of proof in grand jury proceedings
§ 1:59 Ethics issues

B. SIXTH AMENDMENT RIGHT OF
CONFRONTATION

§ 1:60 Abrogation of privilege by Sixth Amendment right
of confrontation

C. ATTORNEY-CLIENT DISPUTES
§ 1:61 Defense by attorney against charges of

wrongdoing and in order to collect fees

IV. ASSERTING THE PRIVILEGE
§ 1:62 Asserting the privilege
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§ 1:63 —By an organization
§ 1:64 —By the attorney and depositions of counsel
§ 1:65 Rules of privilege in grand jury proceedings
§ 1:66 Grand jury subpoenas issued to attorneys
§ 1:67 The privilege in congressional investigations
§ 1:68 Proving the elements of privilege
§ 1:69 Privilege logs
§ 1:70 In camera review
§ 1:71 Sanctions for violating discovery rules
§ 1:72 Obtaining appellate review of rulings regarding

privilege
§ 1:73 Inferences drawn from assertions of privilege
§ 1:74 Duration of the privilege

V. WAIVER OF THE PRIVILEGE

A. INTRODUCTION TO WAIVER
§ 1:75 Waiver in general
§ 1:76 The scope of waiver—Federal Rule of Evidence

502
§ 1:77 Subject matter waiver
§ 1:78 Partial waiver
§ 1:79 Burden of proof

B. AUTHORITY TO WAIVE PRIVILEGE
§ 1:80 Attorney’s authority to waive privilege on client’s

behalf
§ 1:81 Authority to waive privilege for organizational

clients

C. DISREGARD FOR CONFIDENTIALITY
§ 1:82 Intentional disregard for confidentiality
§ 1:83 Disclosure within an organization
§ 1:84 Disclosure by testimony
§ 1:85 Disclosure to auditors
§ 1:86 Disclosure during negotiations and arbitrations
§ 1:87 “At issue” waiver
§ 1:88 —Scope
§ 1:89 — —Employment cases
§ 1:90 Waiver by use of privileged documents to refresh

recollection
§ 1:91 Disclosure to testifying expert witnesses
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§ 1:92 Attorney-expert communications and draft
reports and disclosures

§ 1:93 Disclosure of attorney-client privileged material
to testifying expert witnesses

§ 1:94 Inadvertent disclosure
§ 1:95 Court orders and party agreements: FRE 502(d)

and (e)
§ 1:96 Ethics rules regarding review of inadvertently

produced privileged material
§ 1:97 Involuntary disclosure

D. DISCLOSURE TO THE GOVERNMENT
§ 1:98 Disclosure to the government
§ 1:99 —The “culture of waiver” and the legal

community’s response
§ 1:100 Corporate cooperation under the revised Justice

Manual
§ 1:101 Corporate cooperation under the SEC

Enforcement Manual
§ 1:102 Selective waiver

VI. EXTENSIONS OF THE PRIVILEGE BASED
ON COMMON INTEREST

§ 1:103 Common interest in general
§ 1:104 Joint defense privilege
§ 1:105 Common interest doctrine
§ 1:106 Corporate affiliates and subsidiaries
§ 1:107 Insurance companies and the common interest

doctrine
§ 1:108 Protection of insurer/insured communications

from third parties
§ 1:109 Communications between insurer and claims

adjuster
§ 1:110 The insurer’s access to the insured’s privileged

communications
§ 1:111 Communications between insurers and

reinsurers
§ 1:112 Patents and legal advice
§ 1:113 Waiver by reliance on advice of counsel
§ 1:114 Scope of the waiver
§ 1:115 Bifurcating trial and staying discovery
§ 1:116 The inequitable conduct defense and the crime-

fraud exception
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§ 1:117 Patent agents
§ 1:118 Foreign patent agent communications

VII. THE SELF-CRITICAL ANALYSIS
PRIVILEGE

§ 1:119 History and evolution of self-critical analysis
privilege

§ 1:120 Self-critical analysis privilege test and
restrictions

§ 1:121 Application of self-critical analysis privilege

VIII. THE ATTORNEY’S DUTY TO PROTECT
CONFIDENCES

A. DUTY TO PROTECT

§ 1:122 Attorney’s duty to protect confidential
information

B. DUTY TO DISCLOSE

§ 1:123 Attorney’s duty to disclose
§ 1:124 Disclosure in the corporate context
§ 1:125 Disclosure under securities laws
§ 1:126 —ABA Statement of Policy and Model Rules
§ 1:127 —SEC suspension cases
§ 1:128 Judicial decisions on attorneys’ liability

C. FIDUCIARY DUTIES

§ 1:129 The lawyer’s fiduciary duty to clients

IX. INTERNAL INVESTIGATIONS

A. INTERNAL INVESTIGATIONS AND THE
ATTORNEY-CLIENT PRIVILEGE

§ 1:130 Internal investigations in general
§ 1:131 Application of attorney-client privilege to

investigations
§ 1:132 Only communications protected
§ 1:133 Safeguarding ownership of the privilege
§ 1:134 Privilege may extend to consultants
§ 1:135 Special circumstances
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B. INTERNAL INVESTIGATIONS AND THE
WORK PRODUCT DOCTRINE

§ 1:136 Internal investigations and the work product
doctrine

§ 1:137 Witness statements
§ 1:138 Employment discrimination cases and “at issue”

waiver

X. RECOMMENDATIONS
§ 1:139 Recommendations

CHAPTER 2. THE WORK PRODUCT
DOCTRINE

I. INTRODUCTION
§ 2:1 Work product doctrine, generally
§ 2:2 Origins and rationale of the work product doctrine:

Hickman and Rule 26(b)(3)

II. TYPES OF WORK PRODUCT
§ 2:3 Introduction
§ 2:4 Opinion work product
§ 2:5 Selection of documents as work product
§ 2:6 Ordinary work product
§ 2:7 Mixed opinion and ordinary work product

III. ASSERTING WORK PRODUCT
PROTECTION

A. THE MECHANICS OF ASSERTING WORK
PRODUCT PROTECTION

§ 2:8 Timing and burden of proof
§ 2:9 Privilege logs
§ 2:10 Appealing adverse rulings

B. THE THREE-PART TEST FOR ASSERTING
WORK PRODUCT PROTECTION

§ 2:11 Overview
§ 2:12 Documents, tangible things, and intangible work

product
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§ 2:13 Work product must be prepared by or for a party
or by or for its representative

§ 2:14 Work product must be prepared in anticipation of
imminent litigation

§ 2:15 Required imminence of litigation
§ 2:16 Preparation of documents must be motivated by

litigation
§ 2:17 —Primary motivating factor test
§ 2:18 —“Because of” test
§ 2:19 —“For use in litigation” test
§ 2:20 Using previously prepared documents in

subsequent litigation

IV. SCOPE OF WORK PRODUCT PROTECTION
§ 2:21 Introduction
§ 2:22 Opinion work product receives near absolute

protection
§ 2:23 Ordinary work product may be overcome by

showing of substantial need and undue hardship
§ 2:24 —Showing substantial need
§ 2:25 —Showing undue hardship

V. WAIVER OF WORK-PRODUCT PROTECTION
§ 2:26 Consent and defective assertion
§ 2:27 Authority to waive work product protection
§ 2:28 Voluntary disclosure
§ 2:29 Inadvertent disclosure
§ 2:30 “At issue” waiver
§ 2:31 Testimonial use
§ 2:32 Scope of waiver

VI. WAIVER: USE OF DOCUMENTS BY
WITNESSES AND EXPERTS

§ 2:33 Refreshing recollection of fact witnesses
§ 2:34 Use of documents by testifying experts
§ 2:35 Consulting experts who become testifying experts
§ 2:36 Waiver of the privilege as to a withdrawn but

previously designated testifying expert

VII. EXCEPTIONS TO WORK PRODUCT
PROTECTION

§ 2:37 Introduction
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§ 2:38 The crime-fraud exception
§ 2:39 Exception for attorney misconduct
§ 2:40 Fiduciary exception (the Garner doctrine)
§ 2:41 Common interest extensions of work product

protection

CHAPTER 3. THE ACCOUNTANT-
CLIENT PRIVILEGE
§ 3:1 Introduction

I. FEDERAL LAW

§ 3:2 The Couch and Arthur Young decisions
§ 3:3 Internal Revenue Code § 7525
§ 3:4 Accountants and the attorney-client privilege
§ 3:5 Risk of waiver of attorney-client privilege and

work product protection through disclosure to
auditors

II. STATE LAW

§ 3:6 Introduction
§ 3:7 Who is an accountant? Who are agents of

accountants?
§ 3:8 Geographic applicability of state statutes
§ 3:9 Who is the client?
§ 3:10 Who may assert the privilege?
§ 3:11 What types of communications and information

are protected?
§ 3:12 The confidentiality requirement
§ 3:13 When is the privilege waived? Waiver by consent

to disclosure
§ 3:14 Exceptions to the privilege

3-1. Excerpts of State Statutes on the
Accountant-Client Privilege

Appendix 3-2. Other State Statutes Regarding
Confidentiality of Accountant
Information
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CHAPTER 4. THE PRIVILEGE AGAINST
SELF-INCRIMINATION

I. INTRODUCTION
§ 4:1 The privilege against self-incrimination defined
§ 4:2 Incrimination defined
§ 4:3 Exposure under criminal laws of jurisdictions other

than one in which privilege against self-
incrimination is claimed

§ 4:4 Exposure to noncriminal sanctions

II. WHO MAY CLAIM THE PRIVILEGE
§ 4:5 Personal character of privilege against

self-incrimination
§ 4:6 Corporations, partnerships, and other collective

entities
§ 4:7 Sole proprietorships
§ 4:8 Agents and independent contractors
§ 4:9 Special status of public employees

III. PROCEEDINGS IN WHICH PRIVILEGE
AGAINST SELF-INCRIMINATION MAY BE
CLAIMED

§ 4:10 Introduction
§ 4:11 Criminal proceedings
§ 4:12 Probation revocation hearings
§ 4:13 Civil cases
§ 4:14 Legislative proceedings
§ 4:15 Administrative proceedings
§ 4:16 Juvenile proceedings
§ 4:17 Internal revenue forms and proceedings
§ 4:18 Registration and other self-reporting

requirements
§ 4:19 Privilege against self-incrimination in prison

IV. SCOPE OF INFORMATION WITHIN THE
PRIVILEGE

§ 4:20 Testimonial communications and evidence
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§ 4:21 Oral testimony
§ 4:22 Books, records, and other documents
§ 4:23 Business records
§ 4:24 Private records
§ 4:25 Noncommunicative acts
§ 4:26 Physical examinations and exemplars
§ 4:27 Mental examinations

V. THE MEANING OF COMPULSION

§ 4:28 Introduction
§ 4:29 Defining custodial interrogation and applying

Miranda
§ 4:30 Compulsion in prison context
§ 4:31 Statutes and compulsion
§ 4:32 Searches and seizures
§ 4:33 Determining the voluntariness of confessions and

other statements

VI. MECHANICS OF CLAIMING AND
ENFORCING THE PRIVILEGE

§ 4:34 Informing the witness of his or her rights
§ 4:35 Sufficiency and timing of witness’s claim of

privilege
§ 4:36 Determination of privilege by the court
§ 4:37 Contempt
§ 4:38 Appeals of rulings on the privilege
§ 4:39 The issue of the jury’s presence
§ 4:40 Inferences drawn by the jury from a decision not

to testify
§ 4:41 Jury instructions reflecting on defendant’s silence
§ 4:42 Comments by counsel referring to defendant’s

silence
§ 4:43 Comments by prosecutor
§ 4:44 Statements that the prosecution’s evidence was

uncontroverted
§ 4:45 References to past assertion of the privilege
§ 4:46 Comments by counsel for a codefendant
§ 4:47 Comments on exemplars
§ 4:48 References to the invocation of privilege for

impeachment purposes
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VII. WAIVER AND ABROGATION OF THE
PRIVILEGE

§ 4:49 Introduction
§ 4:50 Oral testimony
§ 4:51 Preparation or submission of documents
§ 4:52 Effect of testimonial waiver in subsequent

proceedings
§ 4:53 Guilty pleas and convictions
§ 4:54 Immunity
§ 4:55 —Adequacy of immunity
§ 4:56 —Power to grant immunity
§ 4:57 —Right of defendant to object to granting of

immunity or to compel immunization
§ 4:58 —Immunized testimony in subsequent

proceedings

CHAPTER 5. SPOUSAL PRIVILEGES

I. INTRODUCTION
§ 5:1 Types of spousal or marital privilege

II. TESTIMONIAL IMMUNITY
§ 5:2 Overview
§ 5:3 Required marital relationship
§ 5:4 Persons who may claim spousal immunity
§ 5:5 Waiver of spousal immunity
§ 5:6 Exceptions to the spousal testimonial privilege

III. MARITAL COMMUNICATIONS PRIVILEGE
§ 5:7 Source of the law and rationale
§ 5:8 Nature of relationships subject to the marital

communications privilege
§ 5:9 Who may assert the privilege?
§ 5:10 What is a communication?
§ 5:11 Requirement of confidentiality
§ 5:12 Waiver of marital communications privilege
§ 5:13 Exceptions
§ 5:14 Parent-child privilege

Appendix 5-1. Spousal Privilege—State by State
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CHAPTER 6. THE CLERGY
COMMUNICATIONS PRIVILEGE

I. INTRODUCTION

§ 6:1 Rationale for the clergy communication privilege
§ 6:2 Clergy communication privilege defined
§ 6:3 Clergy communication privilege in state courts
§ 6:4 Clergy communication privilege in federal courts:

Federal Rule of Evidence 501 and Proposed Rule
506

II. WHO IS A MEMBER OF THE CLERGY?

§ 6:5 Introduction
§ 6:6 Members of particular denominations; lay officials

III. WHO IS A PENITENT AND WHO MAY
ASSERT THE PRIVILEGE

§ 6:7 Who is a penitent?
§ 6:8 Who may assert the privilege?; waiver of the

privilege

IV. WHAT TYPES OF COMMUNICATIONS ARE
PROTECTED AND WHAT IS THE SCOPE OF
THE PROTECTED RELATIONSHIP?

§ 6:9 Types of communications, generally
§ 6:10 Requirement that the communication be part of

discipline enjoined by church
§ 6:11 Requirement that the communication be made to

a minister in professional character;
applicability to counseling activity by minister

§ 6:12 Requirement that the communication be
penitential or confessional in nature

§ 6:13 Requirement of confidentiality, presence of third
parties

§ 6:14 The clergy communications privilege and
mandatory reporting statutes
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CHAPTER 7. THE PHYSICIAN-PATIENT,
PSYCHOTHERAPIST-PATIENT, AND
RELATED PRIVILEGES

I. INTRODUCTION
§ 7:1 General definitions and sources of the law
§ 7:2 Rationales for physician-patient and related

privileges

II. WHAT KINDS OF PROVIDERS ARE
COVERED?

§ 7:3 Physicians
§ 7:4 Psychotherapists
§ 7:5 Social workers and other professional counselors
§ 7:6 Others in the health field
§ 7:7 Recipients of improper disclosures

III. WHO IS A PATIENT?
§ 7:8 Information from family members or others
§ 7:9 Assertion of the privilege by persons other than

the patient

IV. WHAT MATTERS ARE PROTECTED?
§ 7:10 Communications from the patient
§ 7:11 Other information gained in examinations or

treatment
§ 7:12 Information unrelated to the care sought
§ 7:13 Conclusions, diagnoses, and treatments
§ 7:14 Medical records
§ 7:15 Information that does not affect the patient’s

reputation

V. WHEN IS A CONSULTATION MEDICAL?
§ 7:16 Consultations for purposes other than treatment
§ 7:17 Conversations in a nonprofessional capacity

VI. REQUIREMENT OF CONFIDENTIALITY
§ 7:18 Presence of third parties
§ 7:19 Relevance of subsequent disclosures
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VII. WAIVERS AND EXCEPTIONS
§ 7:20 Who may waive the privilege?
§ 7:21 Express waivers
§ 7:22 Implied waivers
§ 7:23 Placing medical condition at issue
§ 7:24 Criminal proceedings
§ 7:25 Commitment proceedings
§ 7:26 Will contests
§ 7:27 Required reports
§ 7:28 Child custody disputes
§ 7:29 “Dangerous patient” exception

VIII. MECHANICS OF ASSERTING THE
PRIVILEGE

§ 7:30 Where patient or client is a party
§ 7:31 Where patient or client is not a party

IX. THE RELATIONSHIP OF PRIVILEGE AND
CONFIDENTIALITY

§ 7:32 State laws governing confidentiality
§ 7:33 The HIPAA privacy regulations
§ 7:34 Access to one’s own medical records
Appendix 7-1. State-by-State Statutes & Rules In

Support of Physician-Patient and
Related Privileges

CHAPTER 8. THE JOURNALIST’S
PRIVILEGE

I. INTRODUCTION
§ 8:1 Overview of the journalist’s privilege

II. HISTORY AND DEVELOPMENT OF
PROTECTION FOR JOURNALISTS’
INFORMATION

§ 8:2 Historical antecedents
§ 8:3 Garland v. Torre and the birth of the First

Amendment privilege
§ 8:4 Branzburg v. Hayes: the Supreme Court limits

the privilege
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§ 8:5 Post-Branzburg development of the constitutional
privilege

§ 8:6 State shield laws
§ 8:7 Department of Justice guidelines
§ 8:8 Who may assert the privilege
§ 8:9 Confidential sources and off-the-record

information
§ 8:10 Other unpublished information and work product
§ 8:11 Information published or disclosed to third

parties

III. OVERCOMING THE FIRST AMENDMENT
PRIVILEGE: THE THREE-PART TEST

§ 8:12 Introduction
§ 8:13 Relevance to the underlying proceeding
§ 8:14 Unavailability from alternative sources
§ 8:15 Compelling need

IV. THE FIRST AMENDMENT PRIVILEGE IN
DIFFERENT SETTINGS

§ 8:16 Grand jury investigations
§ 8:17 Criminal trials
§ 8:18 Civil proceedings: third-party testimony
§ 8:19 Civil proceedings: the journalist as a party
§ 8:20 Invoking the privilege
§ 8:21 In camera review and related procedures
§ 8:22 Obtaining review: appeal and contempt

CHAPTER 9. EXECUTIVE AND
GOVERNMENTAL PRIVILEGES

I. INTRODUCTION
§ 9:1 Summary of privileges and quasi-privileges
§ 9:2 Role of Freedom of Information Act

II. CONSTITUTIONAL EXECUTIVE PRIVILEGE
§ 9:3 Executive privilege, in general
§ 9:4 Scope of the privilege
§ 9:5 Overcoming the privilege
§ 9:6 Relation to executive immunity
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III. JUDICIAL PRIVILEGE
§ 9:7 Judicial privilege, in general

IV. THE DELIBERATIVE PROCESS PRIVILEGE
§ 9:8 Deliberative process exemption to FOIA
§ 9:9 Elements of the privilege
§ 9:10 Limitations on the privilege
§ 9:11 Waiving the privilege
§ 9:12 Invoking the privilege
§ 9:13 Extensions of the privilege

V. PRIVILEGE FOR MILITARY, DIPLOMATIC,
AND STATE SECRETS

§ 9:14 State secrets privilege, in general
§ 9:15 Application of the common law privilege
§ 9:16 Privilege for classified information in criminal

proceedings
§ 9:17 Application of the Freedom of Information Act to

state secrets

VI. PRIVILEGES FOR INFORMATION
RELATING TO LAW ENFORCEMENT

§ 9:18 Privilege for information obtained for law
enforcement purposes

§ 9:19 Grand jury material
§ 9:20 Informer’s privilege
§ 9:21 —Criminal proceedings
§ 9:22 —Pretrial proceedings
§ 9:23 —Prison disciplinary proceedings
§ 9:24 —Civil enforcement proceedings
§ 9:25 —Freedom of Information Act Exemption 7(D)
§ 9:26 —Proposed Federal Rule of Evidence 510;

Uniform Rule 509
§ 9:27 Novel investigative techniques
§ 9:28 Required reports privilege
§ 9:29 Trade secrets and confidential business

information submitted to government
§ 9:30 Bank examination privilege
§ 9:31 Reverse FOIA actions
§ 9:32 Privacy privilege
§ 9:33 Tax return information
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§ 9:34 —Return information
§ 9:35 —§ 6103 exceptions
§ 9:36 Freedom of Information Act Exemption 3

CHAPTER 10. SETTLEMENT
NEGOTIATIONS PRIVILEGE

I. INTRODUCTION
§ 10:1 The settlement negotiations privilege defined

II. VIABILITY OF THE PRIVILEGE
§ 10:2 Courts recognizing the settlement negotiations

privilege
§ 10:3 Courts rejecting the settlement negotiations

privilege; burden on requesting party to justify
discovery
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