
Index

ABANDONMENT
Internet and software piracy,

abandonment defense, 18:29

ACCOUNTANTS
Investment Advisors Act of 1940,

exclusion for accountants, 5:11

ADMISSIONS
Discovery, this index

ADVERTISING
False advertising, 11:5

AGENTS AND AGENCY
Breach of fiduciary duty, 7:4
Early retirement fraud, 6:22

ANSWER
Forms, this index

ANTITRUST VIOLATIONS
Generally, 12:1 et seq.
Boycotts, 12:8
Complaint for monopoly, 12:14
Federal Trade Commission, 12:3
Interrogatories for group boycotts,

plaintiff’s, 12:15
Jury instruction, price fixing, 12:13
Market allocations, 12:7
Merger guidelines, 12:12
Monopolies

Generally, 12:9
Actual monopolization, 12:11
Attempt to monopolize, 12:10
Complaint, 12:14

Overview, 12:1
Per se violations, 12:4
Price fixing

Generally, 12:6
Jury instruction, 12:13

Restraint of trade, 12:5
Rule of reason, 12:4
Sherman Act, 12:2

ARBITRATION
Early Retirement Fraud, this index
Securities Fraud and Brokerage

Disputes, this index

ASSIGNMENT OF RIGHTS
Bad faith failure to defend or settle,

9:2, 9:17

ATTACHMENT
Provisional remedies and equitable

relief, 22:4

ATTORNEYS
Breach of fiduciary duty, 7:9
Conduct of counsel during trial, 20:5
Investment Advisors Act of 1940,

exclusion for attorneys, 5:11

ATTORNEYS’ FEES
Generally, 21:11-21:14
Civil conspiracy, 15:11
Civil RICO, 16:15
Internet and software piracy, 18:15
Misappropriation of trade secrets,

14:16
Securities fraud and brokerage

disputes, 4:23

BAD FAITH FAILURE TO DEFEND
OR SETTLE

Generally, 9:1 et seq.
Assignment of rights, 9:2, 9:17
Bona fide disputes of law, 9:11
Common law bad faith, 9:5
Compensatory damages, 9:7
Complaint

Bad faith refusal to settle third-
party lawsuit, 9:14

First-party bad faith, 9:13
Conduct, plaintiff’s, 9:12
Damages

Compensatory damages, 9:7
Punitive damages, 9:8
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BAD FAITH FAILURE TO DEFEND
OR SETTLE—Cont’d

Defenses
Bona fide disputes of law, 9:11
Plaintiff’s conduct, 9:12
Statute of limitations, 9:10

Demand letter with deadline, third-
party liability action, 9:16

Discovery
Generally, 9:9
Production of documents, below

Elements of claim
Common law bad faith, 9:5
Compensatory damages, 9:7
Punitive damages, 9:8
Statutory claims, 9:6

Overview, 9:1
Practice considerations

Reasons for not pursuing bad faith
claims, 9:3

Standing and assignment of rights
to third parties, 9:2

Strategic issues, 9:4
Production of documents

Annotated motion to compel
First-party action, 9:18
Third-party action, 9:19

Request for production, first-party
bad faith claim, 9:15

Punitive damages, 9:8
Reasons for not pursuing bad faith

claims, 9:3
Standing and assignment of rights to

third parties, 9:2
Statute of limitations, 9:10
Statutory claims, 9:6
Strategic issues, 9:4
Third parties

Annotated motion to compel pro-
duction in third-party action,
9:19

Assignment of rights, 9:2, 9:17
Complaint, bad faith refusal to

settle third-party lawsuit, 9:14
Demand letter with deadline, third-

party liability action, 9:16
Standing and assignment of rights

to third parties, 9:2

BREACH OF COVENANT NOT TO
COMPETE

Generally, 17:1 et seq.
Complaint for declaratory relief,

17:13
Damages

Jury instructions, 17:12
Liquidated, 17:10

Declaratory relief, complaint, 17:13
Defenses, waiver and selective

enforcement, 17:11
Geographic proximity, 17:4
Injurious to public, 17:6
Interrogatories, plaintiff-employer,

17:14
Jury instructions, damages, 17:12
Liquidated damages, 17:10
No greater than required, 17:2
Other means of support, 17:5
Overview, 17:1
Reformation, 17:8
Remedies, 17:7
Temporal proximity, 17:4
Undue hardship, 17:3

BREACH OF FIDUCIARY DUTY
Generally, 7:1 et seq.
Admissions, request to defendant

trustee, 7:32
Agents, 7:4
Attorneys, 7:9
Burden of proof, 7:13
Collecting from insovent corpora-

tions, 23:10
Compensation, forfeiture of, 7:15
Complaint alleging breach, 7:27,

7:28
Conflict of interest, jury instructions,

7:23, 7:25
Consequential damages, 7:14
Constructive trust, 7:16
Corporations

Collecting from insovent corpora-
tions, 23:10

Duty owed by corporate officers,
directors and shareholders,
7:7

LITIGATING BUSINESS AND COMMERCIAL TORT CASES
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BREACH OF FIDUCIARY DUTY
—Cont’d

Corporations—Cont’d
Subpoena duces tecum to

principals of corporation,
7:33

Creditors, 7:8
Damages

Consequential, 7:14
Punitive damages, 7:17

Defenses
Ratification, waiver, and estoppel,

7:19
Statute of limitations, 7:18

Discovery
Admissions, request to defendant

trustee, 7:32
Interrogatories to defendant

trustee, 7:30
Production of documents, request

to defendant trustee, 7:31
Subpoena duces tecum to

principals of corporation,
7:33

Early retirement fraud, 6:17, 6:28
Estoppel, 7:19
Fiduciary relationship as matter of

law, jury instructions, 7:21
Fiduciary relationship not established

by law, jury instructions, 7:22
Forfeiture of compensation, 7:15
Fraud, jury instructions, 7:23, 7:25
Full disclosure, duty of, 7:10
Intent, pleading and proving, 7:11
Investment Adviser Misconduct, this

index
Jury instructions

Fiduciary relationship
As matter of law, 7:21
Not established by law, 7:22

Fraud, self-dealing, conflict of
interest alleged

Liability of fiduciary, 7:23
Not alleged, 7:25

Liability of fiduciary
Fraud, self-dealing, conflict of

interest, 7:23
Sophisticated, commercial par-

ties, 7:24

BREACH OF FIDUCIARY DUTY
—Cont’d

Legislative history, 7:1
Liability for participating in breach,

7:12
Loyalty, duty of, 7:10
Partners, 7:6
Practice pointers, 7:2
Production of documents, request to

defendant trustee, 7:31
Punitive damages, 7:17
Ratification defense, 7:19
Reasonable care, duty of, 7:10
Scope of discussion, 7:1
Secondary liability, 7:12
Self-dealing, jury instructions, 7:23,

7:25
Sophisticated, commercial parties,

jury instructions, 7:24
Statute of limitations, 7:18
Strategy, preparation, pleading and

proof, 7:3
Subpoena duces tecum to principals

of corporation, 7:33
Third parties acting in good faith,

reliance on fiduciaries, 7:20
Trusts and trustees

Generally, 7:5
Admissions, request to defendant

trustee, 7:32
Complaint alleging breach, 7:27,

7:28
Constructive trust, 7:16
Interrogatories to defendant

trustee, 7:30
Production of documents, request

to defendant trustee, 7:31
Uniform Fiduciaries Act

List of jurisdictions that have
adopted, 7:34

Third parties acting in good faith,
reliance on fiduciaries, 7:20

Waiver, 7:19
What constitutes, 7:10
Who owes fiduciary duties

Generally, 7:3
Agents, 7:4
Attorneys, 7:9

INDEX
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BREACH OF FIDUCIARY DUTY
—Cont’d

Who owes fiduciary duties—Cont’d
Controlling corporate officers,

directors and shareholders,
7:7

Creditors, 7:8
Partners, 7:6
Trustees, 7:5

BROKERAGE DISPUTES
Securities Fraud and Brokerage

Disputes, this index

BURDEN OF PROOF
Breach of fiduciary duty, 7:13
Civil conspiracy, 15:9
Federal securities claims, 4:12
Internet and software piracy, 18:3
Misappropriation of trade secrets,

14:12

BUSINESS DEFAMATION
Generally, 10:1 et seq.
Complaint, 10:13, 10:14
Defamation per se, 10:7
Defenses, 10:8
Defined, 10:2
False defamatory statement concern-

ing plaintiff, 10:3
Fault, 10:5
Injury, 10:6
Interrogatories, trade libel, 10:15
Jury instructions, injurious falsehood,

10:12
Overview, 10:1
Privilege, 10:11
Publication, 10:4
Public vs. private status, 10:9
Truth or substantial truth, 10:10

CAUSATION
Early retirement fraud, 6:12
Securities fraud and brokerage

disputes, federal law and loss
causation, 4:20

CIVIL CONSPIRACY
Generally, 15:1 et seq.
Attorneys’ fees, 15:11
Burden of proof, 15:9

CIVIL CONSPIRACY—Cont’d
Capacity to conspire and be found

liable, 15:6
Complaint, 15:17
Consequential damages, 15:10
Damages

Generally, 15:10
Attorneys’ fees, 15:11
Consequential damages, 15:10
Joint and several liability, 15:10
Punitive damages, 15:12
Statutory damages, 15:11

Defenses
Generally, 15:13
Failure to meet required elements,

15:14
Statute of limitations, 15:15
Substantive defenses, 15:14

Discovery
Interrogatories, plaintiff’s first set,

15:18
Production of documents,

plaintiff’s request, 15:19
Elements of claim

Generally, 15:4
Capacity to conspire and be found

liable, 15:6
Failure to meet required elements,

15:14
Knowledge and intent, pleading

and proving, 15:8
Overt act in furtherance of conspir-

acy, 15:7
Unlawful agreement, 15:5

Interrogatories, plaintiff’s first set,
15:18

Joint and several liability, 15:10
Jury instructions, 15:16
Knowledge and intent, pleading and

proving, 15:8
Overt act in furtherance of conspir-

acy, 15:7
Overview, 15:1
Practice considerations

Preparation and pleading, 15:2
Related claims, 15:3
Role of conspiracy theory in civil

litigation, 15:1

LITIGATING BUSINESS AND COMMERCIAL TORT CASES
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CIVIL CONSPIRACY—Cont’d
Preparation and pleading, 15:2
Production of documents, plaintiff’s

request, 15:19
Punitive damages, 15:12
Related claims, 15:3
Role of conspiracy theory in civil

litigation, 15:1
Statute of limitations, 15:15
Statutory damages, 15:11
Unlawful agreement requirement,

15:5

CIVIL RICO
Generally, 16:1 et seq.
Admission and genuiness of docu-

ments, requests, 16:25
Advantages of state racketeering

laws, 16:3
Affirmative defenses, answer with,

16:22
Answer with affirmative defenses,

16:22
Attorneys’ fees, 16:15
Case statement, 16:20
Complaint, annotated, 16:21
Culpable person, who can be, 16:7
Damages

Generally, 16:13
Attorneys’ fees, 16:15
Treble damages, 16:14

Defenses
Answer with affirmative defenses,

16:22
Statute of limitations, 16:16

Deposition checklists, 16:26, 16:27
Disadvantages of state racketeering

laws, 16:4
Discovery

Admission and genuiness of docu-
ments, requests, 16:25

Deposition checklists, 16:26,
16:27

Interrogatories, plaintiff’s first set,
16:23

Production of documents,
plaintiff’s request, 16:24

Elements of claim
Generally, 16:6

CIVIL RICO—Cont’d
Elements of claim—Cont’d

Culpable person, who can be, 16:7
Intent, pleading and proving, 16:8
Pattern of racketeering activity,

what is, 16:9
Proving RICO conspiracy, 16:12
Racketeering activity, what is,

16:10
RICO enterprise, what is, 16:11

Genuiness of documents, requests,
16:25

Intent, pleading and proving, 16:8
Interrogatories, plaintiff’s first set,

16:23
Jury instructions, 16:17
Jury interrogatories, 16:18
Pattern of racketeering activity, what

is, 16:9
Pleadings

Answer with affirmative defenses,
16:22

Case statement, 16:20
Complaint, annotated, 16:21
Practice considerations, 16:5
Standing order for case statement,

annotated, 16:19
Practice considerations

Preparation and pleading, 16:5
Reasons not to bring claim, 16:2
State racketeering laws, advan-

tages and disadvantages, 16:3,
16:4

Preparation and pleading, 16:5
Production of documents, plaintiff’s

request, 16:24
Proving RICO conspiracy, 16:12
Racketeering activity, what is, 16:10
Reasons not to bring claim, 16:2
RICO enterprise, what is, 16:11
Standing order for case statement,

annotated, 16:19
State racketeering laws, advantages

and disadvantages, 16:3, 16:4
Statute of limitations, 16:16
Treble damages, 16:14

CLOSING ARGUMENT
Trial, 20:11

INDEX
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COLLECTING FROM INSOVENT
CORPORATIONS

Generally, 23:1-23:15
Breach of fiduciary duty to creditors,

23:10
De facto merger and mere continua-

tion, 23:7, 23:14, 23:15
Discovery, 23:12-23:15
Forms, 23:11-23:15
Fraudulent conveyances, 23:9
Interrogatories, 23:13, 23:15
Piercing the corporate veil, 23:2-23:5
Product line liability, 23:8
Single business enterprise, 23:6
Statute of limitations, 23:5
Undercapitalization, 23:4

COMMON LAW FRAUD AND
NEGLIGENT
MISREPRESENTATION

Generally, 3:1 et seq.
Answer to alleged common law

fraud, 3:10
Damages, 3:6
Duty of care, 3:8
Fraud, 3:2
Intent, 3:4
Interrogatories, 3:11
Jury instructions, fraud, 3:9
Justifiable reliance, 3:5
Material fact, false representation,

3:3
Negligent misrepresentation, 3:7
Overview, 3:1

COMPENSATION
Breach of fiduciary duty, forfeiture of

compensation, 7:15

COMPETITION
Breach of Covenant Not to Compete,

this index

COMPLAINT
Forms, this index

CONFLICT OF INTEREST
Breach of fiduciary duty, jury instruc-

tions, 7:23, 7:25

CONSPIRACY
Civil Conspiracy, this index

CONSTRUCTIVE TRUST
Generally, 22:19
Breach of fiduciary duty, 7:16

COPYRIGHT
Infringement on Intellectual Property,

this index
Internet and Software Piracy, this

index

CORPORATIONS
Breach of Fiduciary Duty, this index
Collecting from Insolvent Corpora-

tions, this index

COSTS
Internet and software piracy, 18:15

COUNSEL
Attorneys, this index

COVENANT NOT TO COMPETE
Breach of Covenant Not to Compete,

this index

CREDITORS
Breach of fiduciary duty, 7:8

CROSS-EXAMINATION
Trial, 20:10

DAMAGES
Generally, 21:1 et seq.
Accounting support, 21:2
Bad faith failure to defend or settle,

9:7, 9:8
Breach of covenant not to compete,

17:10, 17:12
Breach of fiduciary duty, 7:14, 7:17
Civil Conspiracy, this index
Civil RICO, this index
Common law fraud and negligent

misrepresentation, 3:6
Defenses

Generally, 21:15
Economic loss rule, 21:16
Speculative damages, 21:17

Economic loss rule, 21:16

LITIGATING BUSINESS AND COMMERCIAL TORT CASES
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DAMAGES—Cont’d
Exclusion of plaintiff’s damages evi-

dence, answer to motion in lim-
ine, 21:20

Infringement on Intellectual Property,
this index

Injunctive Relief, this index
Internet and Software Piracy, this

index
Misappropriation of Trade Secrets,

this index
Multipliers, 21:5
Overview, 21:1
Profits, proof of damages, 21:4
Proof of damages

Damages multipliers, 21:5
Models, 21:3
Profits, 21:4

Punitive Damages, this index
Securities fraud and brokerage

disputes, 4:18, 4:22
Speculative damages, 21:17
Tortious Interference with

Contractual Relationships, this
index

Unfair competition, 11:11, 11:13
Verdict forms, sample, 21:18, 21:19

DECLARATORY RELIEF
Breach of covenant not to compete,

complaint for declaratory relief,
17:13

DE FACTO MERGER
Collecting from insovent corpora-

tions, 23:7, 23:14, 23:15

DEFAMATION
Business Defamation, this index

DEFENSES
Bad Faith Failure to Defend or Settle,

this index
Breach of covenant not to compete,

17:11
Breach of Fiduciary Duty, this index
Business defamation, 10:8
Civil Conspiracy, this index
Civil RICO, this index
Damages, this index

DEFENSES—Cont’d
Infringement on Intellectual Property,

this index
Internet and Software Piracy, this

index
Misappropriation of Trade Secrets,

this index
Securities Fraud and Brokerage

Disputes, this index
Tortious Interference with

Contractual Relationships, this
index

DEPOSITIONS
Discovery, this index

DIGITAL MILLENNIUM
COPYRIGHT ACT OF 1998

Internet and Software Piracy, this
index

DISCOVERY
Generally, 19:1 et seq.
Abuses in business litigation, 19:5
Admissions, requests for

Generally, 19:9
Breach of fiduciary duty, 7:32
Civil RICO, 16:25
Motion to compel answers,

annotated, 19:15
Tortious interference with

contractual relationships, 2:29
Bad Faith Failure to Defend or Settle,

this index
Breach of covenant not to compete,

plaintiff-employer interrogato-
ries, 17:14

Breach of Fiduciary Duty, this index
Civil Conspiracy, this index
Civil RICO, this index
Collecting from insovent corpora-

tions, 23:12-23:15
Compelling discovery. Motions to

compel, below
Depositions

Generally, 19:10
Checklists

Civil RICO, 16:26, 16:27

INDEX
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DISCOVERY—Cont’d
Depositions—Cont’d

Checklists—Cont’d
Tortious interference with

contractual relationships,
2:30

Jury instructions, use of deposi-
tions in trial, 19:11

Motion to compel, annotated,
19:16

Digital age, changing landscape of
discovery, 19:3

Document production. Production
from parties, requests for, below

Early Retirement Fraud, this index
Expense of discovery in business tort

cases, 19:2
Internet and Software Piracy, this

index
Interrogatories

Generally, 19:6
Antitrust violations, interrogatories

for group boycotts, 12:15
Breach of covenant not to

compete, 17:14
Breach of fiduciary duty, 7:30
Civil RICO, 16:23
Common law fraud and negligent

misrepresentation, 3:11
Internet and software piracy, 18:34
Misappropriation of trade secrets,

14:24
Motion to compel answers, 19:14
Tortious interference with

contractual relationships, 2:24
Trade libel, 10:15
Trademark infringement claim,

13:17
Jury instructions

Adverse inference instruction, fail-
ure to produce document,
19:13

Use of depositions in trial, 19:11
Misappropriation of Trade Secrets,

this index
Motions to compel, annotated

Generally, 19:11
Admissions, answers to requests

for, 19:15

DISCOVERY—Cont’d
Motions to compel, annotated

—Cont’d
Answers to interrogatories, 19:14
Bad faith failure to defend or

settle, 9:18, 9:19
Deposition, 19:16
Production of documents, 19:14

Overview, 19:1
Practice considerations

Digital age, changing landscape of
discovery, 19:3

Discovery abuses in business liti-
gation, 19:5

Expense of discovery in business
tort cases, 19:2

Increased discovery demands on
counsel in business cases,
19:4

Production from parties, requests for
Generally, 19:7
Bad Faith Failure to Defend or

Settle, this index
Civil conspiracy, 15:19
Civil RICO, 16:24
ERISA fiduciary litigation, 8:20
Excessive trading, 4:33
Failure to produce, adverse infer-

ence jury instruction, 19:13
Fiduciary duty, breach of, 7:31
Internet and software piracy, 18:35
Investment adviser misconduct,

5:28
Misappropriation of trade secrets,

14:25
Motion to compel production,

19:14
Securities fraud and brokerage

disputes, 4:32, 4:33
Tortious interference with

contractual relationships, 2:28
Unfair competition, 11:14

Securities Fraud and Brokerage
Disputes, this index

Subpoenas for testimony and docu-
ments from third parties

Generally, 19:8

LITIGATING BUSINESS AND COMMERCIAL TORT CASES
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DISCOVERY—Cont’d
Tortious Interference with

Contractual Relationships, this
index

Unfair competition, annotated request
for information and production
of documents, 11:14

DISSOLUTION
Provisional remedies and equitable

relief, 22:7

EARLY RETIREMENT FRAUD
Generally, 6:1 et seq.
Agency, 6:22
Arbitration

Complaint to confirm arbitration
award in federal court, 6:31

FINRA, 6:2
First request for documents, 6:34
Second request for documents and

request for information, 6:35
Statement of arbitration claim

against broker and brokerage
firm, 6:30

Blue Sky Law claim, jury instruc-
tions, 6:25

Breach of contract claim, jury
instructions, 6:26

Breach of fiduciary duty
Generally, 6:17
Jury instructions, 6:28

Brokerage firm liability, 6:19
Causation, 6:12
Communications, 6:4
Complaint to confirm arbitration

award in federal court, 6:31
Contract fraud

Generally, 6:18
Jury instructions, 6:27

Control person liability, 6:20
Discovery

Compel discovery, claimant’s
motion to, 6:36

First request for documents in
arbitration proceeding, 6:34

NASD Notice to Members 99-90,
6:32

Rule 12506 document production
list no. 2, responses and

EARLY RETIREMENT FRAUD
—Cont’d

Discovery—Cont’d
objections to, 6:33

Second request for documents and
request for information in
arbitration proceeding, 6:35

Witness list and document letter
a/k/a 20-day exchange letter,
claimant’s, 6:37

Discretionary trading, 6:5
Federal securities law

Generally, 6:6
Jury instructions, 6:24

Fiduciary duty, breach of, 6:17
FINRA

Arbitration, 6:2
Rules, 6:3

Jury instructions
Blue Sky Law claim, 6:25
Breach of contract claim, 6:26
Breach of fiduciary duty claim,

6:28
Contractual fraud claim, 6:27
Federal securities claim, 6:24
Punitive damages claim, 6:29

Knowledge, lack of, 6:16
Lack of knowledge, 6:16
Liability

Brokerage firm, 6:19
Control person, 6:20
Regulatory, 6:23

Materiality, 6:8, 6:15
Misrepresentation, 6:7
Misstatement, 6:14
NASD Notice to Members 99-90,

6:32
Overview, 6:1
Pleadings

Complaint to confirm arbitration
award in federal court, 6:31

Statement of arbitration claim
against broker and brokerage
firm, 6:30

Punitive damages claim, jury instruc-
tions, 6:29

Purchase, 6:9
Regulatory liability, 6:23

INDEX
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EARLY RETIREMENT FRAUD
—Cont’d

Reliance, 6:11
Respondeat superior, 6:21
Rules, FINRA, 6:3
Scienter, 6:10
Securities law

Federal, 6:6
State, 6:13

Statement of arbitration claim against
broker and brokerage firm, 6:30

State securities law, 6:13
Suitability, 6:4
Trading, discretionary, 6:5

EQUITABLE RELIEF
Provisional Remedies and Equitable

Relief, this index

ERISA FIDUCIARY LITIGATION
Generally, 8:1 et seq.
Accordance, 8:7
Bringing claim, 8:12
Complaint, 8:14
Contents of ERISA, 8:2
Exemptions, 8:11
Fundamental fiduciary duties, 8:4
Jury instructions, 8:13
Loyalty, 8:5
Monitor, 8:8
Overview, 8:1
Preemption of state laws, 8:3
Production of documents, request for,

8:20
Prohibited transactions, 8:10
Prudence, 8:6
Specific fiduciary duties, 8:9

ESTOPPEL
Breach of fiduciary duty, 7:19
Internet and software piracy, 18:17
Securities fraud and brokerage

disputes, 4:26

EVIDENCE
Burden of Proof, this index
Demonstrative evidence, 20:3
Motions in limine, precluding evi-

dence
Generally, 20:14

EVIDENCE—Cont’d
Motions in limine, precluding evi-

dence—Cont’d
Damages evidence, answer to

motion, 21:21
Tortious interference with contractual

relationships, evidentiary advan-
tages, 2:4

EXPERT WITNESSES
Direct examination, 20:9
Motion to exclude as irrelevant and

cumulative, 20:15

FAILURE TO DEFEND
Bad Faith Failure to Defend or Settle,

this index

FIDUCIARY DUTY
Breach of Fiduciary Duty, this index
ERISA Fiduciary Litigation, this

index

FOCUS GROUPS
Trial, 20:6, 20:12

FORFEITURE
Breach of fiduciary duty, forfeiture of

compensation, 7:15

FORMS
Admissions, requests for

Breach of fiduciary duty, 7:32
Civil RICO, 16:25
Motion to compel answers, 19:15
Tortious interference with

contractual relationships, 2:29
Answer

Civil RICO, answer with affirma-
tive defenses, 16:22

Fraud, common law, 3:10
Internet and software piracy,

answer with affirmative
defenses for copyright
infringement claim, 18:33

Tortious interference with
contractual relationships,
answer with affirmative
defenses, 2:23

Antitrust violations
Complaint for monopoly, 12:14

LITIGATING BUSINESS AND COMMERCIAL TORT CASES
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FORMS—Cont’d
Antitrust violations—Cont’d

Interrogatories for group boycotts,
plaintiff’s, 12:15

Jury instruction, price fixing, 12:13
Bad faith failure to defend or settle

Generally, 9:13 et seq.
Assignment of rights in third-party

action, 9:17
Complaint

Bad faith refusal to settle third-
party lawsuit, 9:14

First-party bad faith, 9:13
Demand letter with deadline, third-

party liability action, 9:16
Production of documents

Annotated motion to compel
First-party action, 9:18
Third-party action, 9:19

Request for production, first-
party bad faith claim, 9:15

Breach of covenant not to compete
Complaint for declaratory relief,

17:13
Interrogatories, plaintiff-employer,

17:14
Jury instructions, damages, 17:12

Breach of fiduciary duty
Generally, 7:21 et seq.
Brief opposing summary judg-

ment, 7:29
Complaint alleging breach, 7:27,

7:28
Discovery

Admissions, request to
defendant trustee, 7:32

Interrogatories to defendant
trustee, 7:30

Production of documents,
request to defendant
trustee, 7:31

Subpoena duces tecum to
principals of corporation,
7:33

Jury instructions
Corporate trustee depleting trust

assets, 7:26
Fiduciary relationship as matter

of law, 7:21

FORMS—Cont’d
Breach of fiduciary duty—Cont’d

Jury instructions—Cont’d
Fiduciary relationship not

established by law, 7:22
Fraud, self-dealing, conflict of

interest alleged
Liability of fiduciary, 7:23
Not alleged, 7:25

Liability of fiduciary
Fraud, self-dealing, conflict of

interest, 7:23
Sophisticated, commercial

parties, 7:24
Uniform Fiduciaries Act, list of

jurisdictions that have
adopted, 7:34

Business defamation
Complaint, 10:13
Interrogatories, trade libel, 10:15
Jury instructions, injurious false-

hood, 10:12
Civil conspiracy

Generally, 15:15 et seq.
Complaint, 15:17
Discovery

Interrogatories, plaintiff’s first
set, 15:18

Production of documents,
plaintiff’s request, 15:19

Jury instructions, 15:16
Civil RICO

Generally, 16:17 et seq.
Discovery

Admission and genuiness of
documents, requests, 16:25

Deposition checklists, 16:26,
16:27

Interrogatories, plaintiff’s first
set, 16:23

Production of documents,
plaintiff’s request, 16:24

Jury instructions, 16:17
Jury interrogatories, 16:18
Pleadings

Answer with affirmative
defenses, 16:22

Case statement, 16:20
Complaint, annotated, 16:21
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FORMS—Cont’d
Civil RICO—Cont’d

Pleadings—Cont’d
Standing order for case state-

ment, annotated, 16:19
Collecting from insovent corpora-

tions, 23:11-23:15
Complaint

Antitrust violations, complaint for
monopoly, 12:14

Bad faith failure to defend or
settle, 9:13, 9:14

Breach of covenant not to
compete, 17:13

Breach of fiduciary duty, complaint
alleging breach, 7:27, 7:28

Business defamation, 10:13
Civil conspiracy, 15:17
Civil RICO, 16:21
Copyright infringement claim,

13:16
Early retirement fraud, complaint

to confirm arbitration award
in federal court, 6:31

ERISA fiduciary litigation, 8:14,
8:15

Internet and software piracy, 18:32
Misappropriation of trade secrets,

14:23
Tortious interference with

contractual relationships, 2:22
Unfair competition, complaint for

treble damages, 11:13
De facto merger and successor

liability, alleging
Securities fraud and brokerage

disputes, 4:35
Discovery

Generally, 19:12 et seq.
Interrogatories, below
Jury instructions

Adverse inference instruction,
failure to produce docu-
ment, 19:13

Use of depositions in trial, 19:12
Motions to compel, annotated

Admissions, answers to requests
for, 19:15

FORMS—Cont’d
Discovery—Cont’d

Motions to compel, annotated
—Cont’d

Answers to interrogatories,
19:14

Deposition, 19:16
Production of documents, 19:14

Securities Fraud and Brokerage
Diputes, below

Early retirement fraud
Generally, 6:24 et seq.
Discovery

Compel discovery, claimant’s
motion to, 6:36

First request for documents in
arbitration proceeding, 6:34

NASD Notice to Members
99-90, 6:32

Rule 12506 document produc-
tion list no. 2, responses
and objections to, 6:33

Second request for documents
and request for information
in arbitration proceeding,
6:35

Witness list and document letter
a/k/a 20-day exchange let-
ter, claimant’s, 6:37

Jury instructions
Blue Sky Law claim, 6:25
Breach of contract claim, 6:26
Breach of fiduciary duty claim,

6:28
Contractual fraud claim, 6:27
Federal securities claim, 6:24
Punitive damages claim, 6:29

Pleadings
Complaint to confirm arbitration

award in federal court, 6:31
Statement of arbitration claim

against broker and broker-
age firm, 6:30

ERISA fiduciary litigation
Complaint, 8:14, 8:15
Jury instructions, 8:13
Memorandum opposing

defendant’s plan, 8:17

LITIGATING BUSINESS AND COMMERCIAL TORT CASES
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FORMS—Cont’d
ERISA fiduciary litigation—Cont’d

Memorandum opposing motion to
dismiss, 8:19

Memorandum supporting motion
to dismiss, 8:18

Motion to dismiss, 8:16
Production of documents, request

for, 8:20
Fraud, common law

Answer, 3:10
Interrogatories, 3:11
Jury instructions, 3:9

Infringement on intellectual property
Complaint, copyright infringement

claim, 13:16
Interrogatories, defendant’s,

trademark infringement claim,
13:17

Jury instructions, patent infringe-
ment claim, 13:15

Internet and software piracy
Generally, 18:31 et seq.
Discovery

Interrogatories, plaintiff’s, 18:34
Production of documents,

plaintiff’s request, 18:35
Jury instructions, copyright

infringement, 18:31
Pleadings

Answer with affirmative
defenses for copyright
infringement claim, 18:33

Complaint for copyright
infringement, 18:32

Interrogatories
Antitrust violations, interrogatories

for group boycotts, 12:15
Breach of covenant not to

compete, 17:14
Breach of fiduciary duty, 7:30
Civil RICO, 16:23
Common law fraud and negligent

misrepresentation, 3:11
Internet and software piracy, 18:34
Misappropriation of trade secrets,

14:24
Motion to compel answers, 19:14

FORMS—Cont’d
Interrogatories—Cont’d

Tortious interference with
contractual relationships, 2:24

Trade libel, 10:15
Trademark infringement claim,

13:17
Investment adviser misconduct

Generally, 5:20 et seq.
Jury instructions

Generally, 5:20-5:26
Constructive fraud, 5:23
Duties owed to customer, 5:26
Fiduciary duty, 5:24
Fiduciary relationship, 5:25
Fraud, 5:20
Fraud, deceit, and willful

defined, 5:21
Scienter, 5:22

Pleadings, statement of claim
against investment adviser,
5:27

Production of documents,
claimant’s request, 5:28

Jury instructions
Antitrust violations, price fixing,

12:13
Breach of covenant not to

compete, damages, 17:12
Breach of fiduciary duty, 7:21-7:25
Business defamation, 10:12
Civil conspiracy, 15:16
Civil RICO, 16:17
Depositions, use in trial, 19:12
Document, failure to produce,

adverse inference instruction,
19:13

Early retirement fraud, 6:24-6:29
ERISA fiduciary litigation, 8:13
Fraud, common law, 3:9
Internet and software piracy, copy-

right infringement, 18:31
Investment adviser misconduct,

5:20-5:26
Misappropriation of trade secrets,

14:22
Patent infringement claim, 13:15
Securities fraud and brokerage

disputes, 4:30
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FORMS—Cont’d
Jury instructions—Cont’d

Tortious interference with
contractual relationships,
2:17-2:21

Unfair competition, tying agree-
ment, 11:12

Motions in limine, precluding evi-
dence, 20:14, 21:21

Preliminary injunction, motion for,
21:20

Production of documents, request for
Civil conspiracy, 15:19
Civil RICO, 16:24
ERISA fiduciary litigation, 8:20
Excessive trading, 4:33
Failure to produce, adverse infer-

ence jury instruction, 19:13
Fiduciary duty, breach of, 7:31
Internet and software piracy, 18:35
Investment adviser misconduct,

5:28
Misappropriation of trade secrets,

14:25
Motion to compel production,

19:14
Securities fraud and brokerage

disputes, 4:32, 4:33
Tortious interference with

contractual relationships, 2:28
Unfair competition, 11:14

Securities fraud and brokerage
disputes

Generally, 4:30 et seq.
Discovery

De facto merger and successor
liability, 4:35

Excessive trading, 4:33
FINRA arbitration, annoted

motion and order to appear
and testify in, 4:37

FINRA document production
lists, 4:32

Information request, annotated,
4:33

Misappropriation, annotated
request for information and
production of documents as
to, 4:36

FORMS—Cont’d
Securities fraud and brokerage

disputes—Cont’d
Discovery—Cont’d

Production of documents,
annotated list, 4:33, 4:36

Subpoena duces tecum,
annotated, 4:34

Jury instructions, 4:30
Pleadings, securities arbitration

claim, 4:31
Tortious interference with contractual

relationships
Generally, 2:17 et seq.
Discovery

Generally, 2:24-2:30
Admission, request for, 2:29
Deposition checklist, 2:30
Interrogatories, 2:24
Production of documents,

requests for, 2:28
Jury instructions

Existing contractual relations
Pennsylvania, 2:17
Texas, 2:18

Prospective contractual rela-
tions, 2:19

Jury interrogatories
Existing contractual relations,

2:20
Prospective contractual rela-

tions, 2:21
Pleadings

Answer with affirmative
defenses, 2:23

Complaint, annotated, interfer-
ence with existing and pro-
spective contractual rela-
tions, 2:22

Verified second amended com-
plaint, 2:25

Trial briefs, 2:26, 2:27
Verified second amended com-

plaint, 2:25
Trade secrets, misappropriation of

Complaint, 14:23
Discovery

Interrogatories, 14:24
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FORMS—Cont’d
Trade secrets, misappropriation of

—Cont’d
Discovery—Cont’d

Production of document
requests, 14:25

Jury instructions, 14:22
Trial

Expert witnesses, motion to
exclude

Daubert, motion based on, 20:17
Irrelevant and cumulative, 20:15

Inflammatory references, motion to
preclude, 20:16

Jury research
Focus groups, sample prompting

questions, 20:12
Special jury questionnaire,

sample, 20:13
Motions in limine, precluding evi-

dence, 20:14, 21:21
Verdict forms, sample, 21:18,

21:19
Unfair competition

Complaint for treble damages,
predatory pricing, 11:13

Discovery, annotated request for
information and production of
documents, 11:14

Jury instructions, tying agreement,
11:12

FRAUD
Breach of fiduciary duty, jury instruc-

tions, 7:23, 7:25
Common Law Fraud and Negligent

Misrepresentation, this index
Early Retirement Fraud, this index
Investment Adviser Misconduct, this

index
Securities Fraud and Brokerage

Disputes, this index

FRAUDULENT CONVEYANCES
Collecting from insovent corpora-

tions, 23:9

GARNISHMENT
Provisional remedies and equitable

relief, 22:5

INFRINGEMENT ON
INTELLECTUAL PROPERTY

Generally, 13:1 et seq.
Complaint, copyright infringement

claim, 13:16
Copyright infringement claim

Complaint, 13:16
Damages/injunctive relief, 13:9
Defenses

Fair use, 13:12
Invalidity of copyright, 13:13,

13:14
Elements, 13:6
Fair use defense, 13:12
Internet and Software Piracy, this

index
Invalidity defense, 13:13, 13:14

Damages/injunctive relief
Generally, 13:7
Copyright infringement, 13:9
Patent infringement, 13:7
Trademark infringement, 13:8

Defenses
Copyright defenses, 13:12-13:14
Patent claim, reverse doctrine of

equivalents, 13:10
Trademark abandonment, 13:11

Digital Millennium Copyright Act of
1998. Internet and Software
Piracy, this index

Internet and Software Piracy, this
index

Interrogatories, defendant’s,
trademark infringement claim,
13:17

Jury instructions, patent infringement
claim, 13:15

Patent infringement claim
Damages/injunctive relief, 13:7
Defenses, 13:10
Elements, 13:2
Jury instructions, 13:15
Reverse doctrine of equivalents,

13:10
Piracy. Internet and Software Piracy,

this index
Trademark infringement claim

Abandonment of trademark
defense, 13:11
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INFRINGEMENT ON
INTELLECTUAL PROPERTY
—Cont’d

Trademark infringement claim
—Cont’d

Damages/injunctive relief, 13:8
Dilution of trademark, 13:5
Elements

Generally, 13:3
Likelihood of confusion, 13:4
Trademark dilution, 13:5
Use requirements, 13:3

Interrogatories, defendant’s, 13:17
Likelihood of confusion, 13:4
Use requirements, 13:3

INJUNCTIVE RELIEF
Generally, 21:1, 22:3
Infringement on Intellectual Property,

this index
Internet and Software Piracy, this

index
Misappropriation of trade secrets,

14:2, 14:17

INSOLVENT CORPORATIONS
Collecting from Insolvent Corpora-

tions, this index

INTELLECTUAL PROPERTY
Infringement on Intellectual Property,

this index
Internet and Software Piracy, this

index

INTENT
Breach of fiduciary duty, pleading

and proving, 7:11
Civil conspiracy, pleading and prov-

ing knowledge and intent, 15:8
Common law fraud and negligent

misrepresentation, 3:4
Securities fraud and brokerage

disputes, pleading and proving,
4:15

INTERFERENCE WITH
CONTRACTUAL
RELATIONSHIPS

Tortious Interference with
Contractual Relationships, this
index

INTERNET AND SOFTWARE
PIRACY

Generally, 18:1 et seq.
Abandonment defense, 18:29
Actual damages, 18:14
Additional copies, making, affirma-

tive defense, 18:20
Answer with affirmative defenses for

copyright infringement claim,
18:33

Attorneys’ fees, 18:15
Burden of proof, 18:3
Common source defense, 18:30
Complaint for copyright infringe-

ment, 18:32
Copying, direct evidence, 18:4
Costs, 18:15
Damages

Generally, 18:8
Actual damages, 18:14
Attorneys’ fees, 18:15
Costs, 18:15
Injunctive relief, below
Statutory damages, 18:13

Defenses
Abandonment, 18:29
Additional copies, making, 18:20
Affirmative defenses

Additional copies, making,
18:20

Answer with affirmative
defenses for copyright
infringement claim, 18:33

Estoppel, 18:17
Fair use, 18:19
Innocent infringer, 18:16
Misuse of copyright, 18:18
Statute of limitations, 18:21

Common source, 18:30
Digital Millennium Copyright Act

of 1998, below
Estoppel, 18:17
Fair use, 18:19
Implied license, 18:28
Independent creation, 18:30
Innocent infringer, 18:16
Misuse of copyright, 18:18
Statute of limitations, 18:21
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INTERNET AND SOFTWARE
PIRACY—Cont’d

Destruction of infringing copies,
18:12

Digital Millennium Copyright Act of
1998

Copyright management informa-
tion liability, defense for,
18:27

Elements of claim, 18:7
Exemptions, 18:26
Limitations on liability, material

available online, 18:24
Safe harbor

Enhancing interoperability with
other software, 18:23

Internet service providers, 18:22
Reverse engineering, 18:25

Direct evidence of copying, 18:4
Discovery

Interrogatories, plaintiff’s, 18:34
Production of documents,

plaintiff’s request, 18:35
Distribution of unauthorized copies,

18:6
Elements of claim

Generally, 18:2
Burden of proof, 18:3
Digital Millennium Copyright Act

of 1998, 18:7
Direct evidence of copying, 18:4
Substantially similar, what consti-

tutes, 18:5
Unauthorized copies, distribution,

18:6
Estoppel defense, 18:17
Fair use defense, 18:19
Implied license defense, 18:28
Independent creation defense, 18:30
Injunctive relief

Generally, 18:8
Destruction of infringing copies,

18:12
Permanent injunction, 18:11
Preliminary injunction, 18:9
Seizure of infringing copies, 18:10

Innocent infringer defense, 18:16
Interrogatories, plaintiff’s, 18:34

INTERNET AND SOFTWARE
PIRACY—Cont’d

Jury instructions, copyright infringe-
ment, 18:31

Misuse of copyright defense, 18:18
Overview, 18:1
Permanent injunction, 18:11
Pleadings

Answer with affirmative defenses
for copyright infringement
claim, 18:33

Complaint for copyright infringe-
ment, 18:32

Preliminary injunction
Generally, 18:9
Motion, 21:20

Production of documents, plaintiff’s
request, 18:35

Seizure of infringing copies, 18:10
Statute of limitations, 18:21
Statutory damages, 18:13
Substantially similar, what consti-

tutes, 18:5
Unauthorized copies, distribution,

18:6

INTERROGATORIES
Collecting from insovent corpora-

tions, 23:13, 23:15
Discovery, this index

INTRODUCTION
Generally, 1:1
Forms provided, 1:3
Topics featured, 1:2

INVESTMENT ADVISER
MISCONDUCT

Generally, 5:1 et seq.
Accountant exclusion, 5:11
Adviser exemptions, 5:16
Antifraud provisions, Advisers Act

section 206, 5:17
Attorney exclusion, 5:11
Banks and bank holding company

exclusion, 5:10
Bona fide publisher exclusion, 5:13
Broker-dealer exclusions, 5:12
Constructive fraud, jury instructions,

5:23
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INVESTMENT ADVISER
MISCONDUCT—Cont’d

Definition of investment adviser
Generally, 5:5
Engaged in the business, 5:6
For compensation, 5:8
Providing advisory services

concerning securities, 5:7
Duties owed to customer, jury

instructions, 5:26
Engineers, exclusion for, 5:11
Family offices exclusion, Investment

Advisers Act of 1940, 5:15
Federal vs. state regulation, 5:3
Fiduciary duty of investment advisers

Generally, 5:18
Jury instructions, 5:24, 5:25

Fraud
Antifraud provisions, Advisers Act

section 206, 5:17
Constructive fraud, 5:23
Jury instructions, 5:20, 5:21, 5:23

Introduction, 5:1
Investment Advisers Act of 1940

Generally, 5:1
Antifraud provisions, 5:17
Banks and bank holding company

exclusion, 5:10
Bona fide publisher exclusion,

5:13
Broker-dealer exclusions, 5:12
Exclusions (Section 202(a)(11))

Generally, 5:9
Banks and bank holding

companies, 5:10
Bona fide publisher, 5:13
Broker-dealers, 5:12
Family offices, 5:15
Lawyers, accountants,

engineers, and teachers,
5:11

U.S. government securities,
advisers limited to, 5:14

Family offices exclusion, 5:15
Fiduciary duty of investment

advisers, 5:18
Lawyers, accountants, engineers,

and teachers, exclusion for,
5:11

INVESTMENT ADVISER
MISCONDUCT—Cont’d

Investment Advisers Act of 1940
—Cont’d

Section 206
Antifraud provisions, 5:17
Fiduciary duty of investment

advisers, 5:18
U.S. government securities, exclu-

sion for advisers limited to,
5:14

Jury instructions
Generally, 5:20-5:26
Constructive fraud, 5:23
Duties owed to customer, 5:26
Fiduciary duty, 5:24
Fiduciary relationship, 5:25
Fraud, 5:20
Fraud, deceit, and willful defined,

5:21
Scienter, 5:22

Mid-sized advisers, 5:4
Pleadings, statement of claim against

investment adviser, 5:27
Practice considerations

Federal vs. state regulation, 5:3
Obtaining a remedy, 5:2

Production of documents, claimant’s
request, 5:28

Remedies, 5:19
Scienter, jury instructions, 5:22
Statement of claim against invest-

ment adviser, 5:27
Teachers, exclusion for, 5:11
U.S. government securities, exclusion

for advisers limited to, 5:14

JOINT AND SEVERAL LIABILITY
Civil conspiracy, 15:10

JURY INSTRUCTIONS
Antitrust violations, price fixing,

12:13
Breach of covenant not to compete,

damages, 17:12
Breach of Fiduciary Duty, this index
Business defamation, 10:12
Civil conspiracy, 15:16
Civil RICO, 16:17
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JURY INSTRUCTIONS—Cont’d
Depositions, use in trial, 19:12
Document, failure to produce,

adverse inference instruction,
19:13

Early Retirement Fraud, this index
ERISA fiduciary litigation, 8:13
Fraud, common law, 3:9
Internet and software piracy, copy-

right infringement, 18:31
Investment Adviser Misconduct, this

index
Misappropriation of trade secrets,

14:22
Patent infringement claim, 13:15
Securities fraud and brokerage

disputes, 4:30
Tortious Interference with

Contractual Relationships, this
index

Unfair competition, tying agreement,
11:12

JURY INTERROGATORIES
Civil RICO, 16:18
Tortious interference with contractual

relationships, 2:20, 2:21

LIENS
Provisional remedies and equitable

relief, 22:9-22:15

LIMITATION OF ACTIONS
Statute of Limitations, this index

LIQUIDATED DAMAGES
Breach of covenant not to compete,

17:10

LOST PROFITS
Breach of covenant not to compete,

17:9
Proof of damages, 21:4
Tortious interference with contractual

relationships, 2:13

MANDAMUS
Provisional remedies and equitable

relief, 22:22

MERGER GUIDELINES
Antitrust violations, 12:12

MISAPPROPRIATION OF TRADE
SECRETS

Generally, 14:1 et seq.
Attorneys’ fees, 14:16
Burden of proof, 14:12
Compensatory damages, 14:13
Complaint, 14:23
Damages

Generally, 14:13
Attorneys’ fees, 14:16
Compensatory, 14:13
Disgorgement, 14:14
Injunctions, 14:17
Penalties, statutory, 14:15

Defenses
Generally, 14:18
Misappropriation, failure to prove,

14:20
Secrecy element, failure to meet,

14:19
Statute of limitations, 14:21

Discovery
Interrogatories, 14:24
Production of document requests,

14:25
Disgorgement, 14:14
Elements of claim

Generally, 14:4 et seq.
Identifiable economic value ele-

ment, 14:6
Improper acquisition element,

14:10
Information element, 14:6
Secrecy element, 14:8, 14:19
Unauthorized use or disclosure,

14:11
History of statutes, 14:1
Injunctive relief

Generally, 14:17
Practice considerations, 14:2

Interrogatories, 14:24
Jury instruction, 14:22
Misappropriation, what is

Generally, 14:9
Failure to prove misappropriation,

14:20
Improper acquisition of trade

secret, 14:10
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MISAPPROPRIATION OF TRADE
SECRETS—Cont’d

Misappropriation, what is—Cont’d
Unauthorized use or disclosure of

trade secret, 14:11
Penalties, statutory, 14:15
Practice considerations

Alternative theories of recovery,
pleading, 14:3

Injunctive relief, seeking, 14:2
Production of document requests,

14:25
Scope of discussion, 14:1
Statute of limitations, 14:21
Trade secret, what is

Generally, 14:5
Identifiable economic value, 14:7
Protection of information, 14:6
Secret nature of information, 14:8,

14:19

MISCONDUCT
Investment Adviser Misconduct, this

index

MISREPRESENTATIONS
Common Law Fraud and Negligent

Misrepresentation, this index
Early retirement fraud, 6:7
Securities fraud, misrepresentations

or omissions, 4:10

MOTIONS IN LIMINE
Generally, 20:4
Damages evidence, answer to motion

to exclude, 21:21
Precluding evidence, 20:14

MOTIONS TO COMPEL
Discovery, this index

NEGLIGENT
MISREPRESENTATION

Common Law Fraud and Negligent
Misrepresentation, this index

NONCOMPETITION
Breach of Covenant Not to Compete,

this index

OPENING STATEMENTS
Trial, 20:8

PARTNERS
Breach of fiduciary duty, 7:6

PATENTS
Infringement on Intellectual Property,

this index

PENNSYLVANIA
Tortious interference with contractual

relationships, jury instructions,
2:17

PIERCING THE CORPORATE
VEIL

Collecting from insovent corpora-
tions, 23:2-23:5, 23:12-23:13

PIRACY
Internet and Software Piracy, this

index

PLEADINGS
Civil RICO, this index
Internet and Software Piracy, this

index

PRODUCT LINE LIABILITY
Collecting from insovent corpora-

tions, 23:8

PROVISIONAL REMEDIES AND
EQUITABLE RELIEF

Generally, 22:1-22:25
Attachment, 22:4
Constructive trusts, 22:19
Dissolution, 22:7
Equitable liens, 22:20
Garnishment, 22:5
Injunctive relief, 22:3
Liens, 22:9-22:15, 22:20
Mandamus, 22:22
Motions, forms, 22:24, 22:25
Pleadings, forms, 22:23
Practice considerations, 22:1
Quo warranto, 22:22
Receivership, 22:7
Restitution, 22:15-22:18
Sequestration, 22:6
Subrogation, 22:21

PUNITIVE DAMAGES
Generally, 21:6-21:10
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PUNITIVE DAMAGES—Cont’d
Availability, 21:7
Bad faith failure to defend or settle,

9:8
Case law, 21:9
Civil conspiracy, 15:12
Conflict of laws, 21:8
Early retirement fraud, jury instruc-

tions, 6:29
Limits on recovery, 21:10
Securities fraud and brokerage

disputes, 4:22
Tortious interference with contractual

relationships, 2:14

QUO WARRANTO
Provisional remedies and equitable

relief, 22:22

RATIFICATION
Breach of fiduciary duty, 7:19
Securities fraud and brokerage

disputes, 4:26

RECEIVERSHIP
Provisional remedies and equitable

relief, 22:7

REFORMATION
Breach of covenant not to compete,

17:8

RELIANCE
Common law fraud and negligent

misrepresentation, justifiable
reliance, 3:5

Early retirement fraud, 6:11
Securities fraud and brokerage

disputes, reliance defense, 4:28

RESCISSION
Securities fraud and brokerage

disputes, 4:19

RESPONDEAT SUPERIOR
Early retirement fraud, 6:21

RETIREMENT
Early Retirement Fraud, this index

RICO
Civil RICO, this index

SCIENTER
Early retirement fraud, 6:10
Investment adviser misconduct, jury

instructions, 5:22

SECURITIES FRAUD AND
BROKERAGE DISPUTES

Generally, 4:1 et seq.
Arbitration

Binding arbitration, dealing with
agreements for, 4:3

Pleadings, securities arbitration
claim, 4:31

Attorneys’ fees, 4:23
Bespeaks caution and prospectus

defense, 4:27
Burden of proof, federal securities

claims, 4:12
Causation, federal law and, 4:20
Common law claims, supplemental

pleadings, 4:21
Damages

Generally, 4:18
Punitive damages, 4:22

Defenses
Generally, 4:24-4:28
Bespeaks caution and prospectus

defense, 4:27
In pari delicto, 4:25
Reliance, 4:28
Statute of limitations, 4:24
Statutory defenses, 4:29
Waiver, estoppel, and ratification,

4:26
Discovery

Excessive trading, 4:33
FINRA arbitration, annoted motion

and order to appear and testify
in, 4:37

FINRA document production lists,
4:32

Information request, annotated,
4:33

Misappropriation, annotated
request for information and
production of documents as
to, 4:36

Practice considerations, 4:4
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SECURITIES FRAUD AND
BROKERAGE DISPUTES
—Cont’d

Discovery—Cont’d
Production of documents,

annotated list, 4:33
Subpoena duces tecum, annotated,

4:34
Elements of federal claim. Federal

securities claims, below
Estoppel, 4:26
Excessive trading, 4:33
Failure to register, elements of

federal claim, 4:9
Federal securities claims

Advantages and disadvantages of
federal laws, 4:6, 4:7

Burden of proof, 4:12
Elements of federal claim

Generally, 4:8
Failure to register, 4:9
Misrepresentations or omissions,

4:10
Rule 10b-5 claims, 4:11

Loss causation, federal law and,
4:20

Rule 10b-5 claims, 4:11
History of statutes, 4:1
Information request, annotated, 4:33
In pari delicto defense, 4:25
Intent, pleading and proving, 4:15
Jury instructions, 4:30
Liability for participating in viola-

tion, 4:17
Loss causation, federal law and, 4:20
Material misstatement or omission,

what is, 4:16
Misrepresentations or omissions, ele-

ments of federal claim, 4:10
Omissions

Elements of federal claim, 4:10
Material misstatement or omission,

what is, 4:16
Pleadings

Intent, pleading and proving, 4:15
Practice considerations, 4:2
Securities arbitration claim, 4:31
Supplemental pleadings with com-

mon law claims, 4:21

SECURITIES FRAUD AND
BROKERAGE DISPUTES
—Cont’d

Practice considerations
Binding arbitration, dealing with

agreements for, 4:3
Discovery, 4:4
Federal securities law, advantages

and disadvantages, 4:6, 4:7
Preparation and pleading, 4:2
State or federal law, asserting

claims under, 4:5
Production of documents

Annotated request, 4:33
Excessive trading, 4:33
FINRA document production lists,

4:32
Prospectus defense, 4:27
Punitive damages, 4:22
Purchase or sale, what claims are

connected with, 4:14
Ratification, 4:26
Reliance defense, 4:28
Rescission, 4:19
Rule 10b-5 claims, 4:11
Scope of discussion, 4:1
State or federal law, asserting claims

under, 4:5
Statute of limitations defense, 4:24
Statutory defenses, 4:29
Subpoena duces tecum, annotated,

4:34
Supplemental pleadings with com-

mon law claims, 4:21
Waiver, 4:26
What is a security, 4:13

SELECTIVE ENFORCEMENT
Breach of covenant not to compete,

17:11

SELF-DEALING
Breach of fiduciary duty, jury instruc-

tions, 7:23, 7:25

SEQUESTRATION
Provisional remedies and equitable

relief, 22:6
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SETTLEMENT
Bad Faith Failure to Defend or Settle,

this index

SOFTWARE
Internet and Software Piracy, this

index

STATUTE OF LIMITATIONS
Bad faith failure to defend or settle,

9:10
Breach of fiduciary duty, 7:18
Civil conspiracy, 15:15
Civil RICO, 16:16
Collecting from insovent corpora-

tions, 23:5
Internet and software piracy, 18:21
Misappropriation of trade secrets,

14:21
Securities fraud and brokerage

disputes, 4:24

SUBPOENA DUCES TECUM
Breach of fiduciary duty, subpoena to

principals of corporation, 7:33
Securities fraud and brokerage

disputes, 4:34

SUBROGATION
Provisional remedies and equitable

relief, 22:21

TEXAS
Tortious interference with contractual

relationships, jury instructions,
2:18

THIRD PARTIES
Bad Faith Failure to Defend or Settle,

this index

TORTIOUS INTERFERENCE
WITH CONTRACTUAL
RELATIONSHIPS

Generally, 2:1 et seq.
Admission, request for, 2:29
Answer with affirmative defenses,

2:23
Complaint, annotated, interference

with existing and prospective
contractual relations, 2:22

TORTIOUS INTERFERENCE
WITH CONTRACTUAL
RELATIONSHIPS—Cont’d

Damages
Generally, 2:12
Lost profits, 2:13
Punitive damages, 2:14

Defenses
Answer with affirmative defenses,

2:23
Other privilege-like defenses, 2:16
Privilege of competition, 2:15

Discovery
Generally, 2:24-2:30
Admission, request for, 2:29
Deposition checklist, 2:30
Interrogatories, 2:24
Production of documents, requests

for, 2:28
Elements of claim

Generally, 2:6-2:11
Existing contractual relations, 2:7
Impropriety, what is, 2:10
Prospective contractual relations,

2:8, 2:11
Third party, who counts as, 2:9

Evidentiary advantages, 2:4
Existing contractual relations

Generally, 2:7
Complaint, annotated, 2:22
Jury instructions, 2:17, 2:18
Jury interrogatories, 2:20

Interrogatories, 2:24
Jury instructions

Existing contractual relations
Pennsylvania, 2:17
Texas, 2:18

Prospective contractual relations,
2:19

Jury interrogatories
Existing contractual relations, 2:20
Prospective contractual relations,

2:21
Lost profits, 2:13
Overview, 2:1
Pleadings

Answer with affirmative defenses,
2:23
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TORTIOUS INTERFERENCE
WITH CONTRACTUAL
RELATIONSHIPS—Cont’d

Pleadings—Cont’d
Complaint, annotated, interference

with existing and prospective
contractual relations, 2:22

Verified second amended com-
plaint, 2:23

Practice considerations
Evidentiary advantages, 2:4
Reasons not to include tortious

interference claims, 2:3
Reasons to include tortious

interference claims, 2:2
Trial drawbacks, 2:5

Privilege-of-competition defense,
2:15

Production of documents, requests
for, 2:28

Prospective contractual relations
Generally, 2:8
Complaint, annotated, 2:22
Jury instructions, 2:19
Jury interrogatories, 2:21
What counts as, 2:11

Punitive damages, 2:14
Reasons not to include tortious

interference claims, 2:3
Reasons to include tortious interfer-

ence claims, 2:2
Trial briefs, 2:26, 2:27
Trial drawbacks, 2:5

TRADEMARKS
Infringement on Intellectual Property,

this index

TRADE SECRETS
Misappropriation of Trade Secrets,

this index

TRIAL
Generally, 20:1 et seq.
Closing argument, 20:11
Conduct of counsel during trial, 20:5
Cross-examination, 20:10
Demonstrative evidence, 20:3
Direct examination, fact and expert

witnesses, 20:9

TRIAL—Cont’d
Elements of trial

Closing argument, 20:11
Cross-examination, 20:10
Direct examination, fact and expert

witnesses, 20:9
Focus groups, 20:6, 20:12
Opening statements, 20:8
Voir dire, 20:7

Expert witnesses
Direct examination, 20:9
Motion to exclude, 20:15, 20:17

Focus groups
Generally, 20:6
Sample prompting questions,

20:12
Inflammatory references, motion to

preclude, 20:16
Jury questionnaire, sample, 20:13
Jury research

Focus groups, sample prompting
questions, 20:12

Special jury questionnaire, sample,
20:13

Motions in limine
Practice considerations, 20:4
Precluding evidence, 20:14

Opening statements, 20:8
Overview, 20:1
Practice considerations

Conduct of counsel during trial,
20:5

Demonstrative evidence, 20:3
Motions in limine, 20:4
Themes in business tort cases,

importance of, 20:2
Special jury questionnaire, sample,

20:13
Themes in business tort cases,

importance of, 20:2
Tortious interference with contractual

relationships, trial drawbacks,
2:5

Verdict forms, sample, 21:18, 21:19
Voir dire, 20:7

TRUSTS AND TRUSTEES
Breach of Fiduciary Duty, this index
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UNDERCAPITALIZATION
Collecting from insovent corpora-

tions, 23:4

UNFAIR COMPETITION
Generally, 11:1 et seq.
Adoptions, 11:10
Clayton Act, 11:3
Complaint for treble damages, preda-

tory pricing, 11:13
Damages, 11:11, 11:13
Discovery, annotated request for

information and production of
documents, 11:14

Exclusive agreements, 11:7
False advertising, 11:5
Information, annotated request, 11:14
Interlocking directorates, 11:8
Jury instructions, tying agreement,

11:12
Overview, 11:1
Passing off, 11:4
Penalties, 11:11
Predatory pricing, complaint for

treble damages, 11:13

UNFAIR COMPETITION—Cont’d
Price discrimination, 11:6
Production of documents, annotated

request, 11:14
Remedies, 11:11
State legislation, 11:9
Tying

Generally, 11:7
Jury instructions, 11:12

Uniform Deceptive Trade Practices
Act of 1964, 11:2

VOIR DIRE
Generally, 20:7

WAIVER
Breach of covenant not to compete,

17:11
Breach of fiduciary duty, 7:19
Securities fraud and brokerage

disputes, 4:26

WITNESSES
Cross-examination, 20:10
Direct examination, 20:9
Expert Witnesses, this index
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