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This resource organizes and updates child protection case law and
unreported cases for Canadian common law provinces and territories.

This release features updates to Chapters 3 (Commencing the Protection
Application), 4 (Motions), 6 (Protection Application — Dispositions), 7 (Varia-
tion and Status Review Applications), 8 (Evidence at Trial), 9 (Summary
Proceedings and Agreements), and 10 (Access).

Highlights

e Commencing the Protection Application — New Brunswick —
Case Law — Legal Representation — The Minister removed the
child from the father’s care in 2020 and obtained a protective care order.
The mother was served with the application and successfully brought
an application for state-funded counsel. The lower court found that the
notion of “custody” had been changed by legislative amendments and
that as long as the non-custodial parent played a role in the child’s life,
that parent is entitled to state-funded counsel. The appeal court noted
that there is no free-standing right to state-funded counsel and that s. 7
Charter rights are triggered when the state removes a child from the
custody of a parent. In certain cases, where there is clear evidence that
a parent had been denied custodial care of the child through no fault of
their own, the court may invoke an “exceptional circumstances” exemp-
tion, however, that was not the evidence in this case. It is the distress
arising from the loss of companionship of the child and the interference
with the parent-child relationship which is the interest being protected.
Judges were not to conduct a “best interests of the child” analysis when
determining an application for state-funded counsel: Province of New
Brunswick, as represented by the Minister of Justice v. J.F., 2021 NBCA
61, 2021 CarswellNB 656, 2021 CarswellNB 657 (N.B. C.A.).

e Motions — Ontario — Case Law — Disclosure obligations — The
Society filed its current Protection Application after the child made
statements of a sexual nature involving the father. In support of its mo-
tion to suspend the father’s parenting time, the Society served a very
vague affidavit and took the position that the father should not be
provided with any information about the child’s disclosure pending
completion of the joint investigation. The court found that the Society
was not permitted to withhold information in a child protection proceed-
ing on the basis that its disclosure may compromise an investigation by
the Crown or police. All relevant evidence must be disclosed to the
parents as a matter of fundamental fairness and so the court can make
a proper decision. The legislative framework of the CYFSA militates in
favour of full and early disclosure to both the parents and the court. A
parent cannot be said to have a meaningful opportunity to obtain legal
advice if they can’t provide counsel with the full reason for the Society’s
intervention. This was not a case where the police or Crown had at-
tended court and requested that the court vet the file and balance the
interests between the opposing parties or delay fulsome disclosure in a
case already before the court. A criminal proceeding does not take prece-
dence over a child protection proceeding: DCAS v. G.S., 2022 ONSC
547, 2022 CarswellOnt 818 (Ont. S.C.J.).
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ProView Developments

Your ProView edition of this product now has a new, modified layout:

The opening page is now the title page of the book as you would see in
the print work

As with the print product, the front matter is in a different order than
previously displayed

The Table of Cases and Index are now in PDF with no searching and
linking

The Table of Contents now has internal links to every chapter and sec-
tion of the book within ProView

Images are generally greyscale and size is now adjustable

Footnote text only appears in ProView-generated PDFs of entire sec-
tions and pages
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