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This seminal work of Canadian legal literature is reviewed and updated by a
team of authors drawn from the front ranks of the profession from across
Canada. In keeping with the original, the sixth edition of Widdifield on Execu-
tors and Trustees offers a comprehensive exposition of the law relating to the
exercise of the duties and prerogatives of executors and trustees in Canadian
estates and trusts law.

What’s New in This Update:

This release contains amendments and updates to the commentary in Chapter
2 (Assets); Chapter 3 (Claims Against the Estate for Debts); Chapter 4 (Expense
and Legal Costs); Chapter 5 (Bequests and Beneficiaries); Chapter 10 (Breach
of Trust and Its Consequences); Chapter 12 (Application to the Court for Advice
of the Court); Chapter 13 (Duty to Keep Records); Chapter 15 (Resignation, Re-
moval and Appointment of Trustees); Chapter 17 (Dependants’ Relief Claims
and Spousal Property on Death); and the Words and Phrases.

Highlights of This Release, Include:

Removal of Trustee — Where Beneficiary Asks Trustees to Resign —
The beneficiary was the son of the settlor. His mother was the former wife of
the settlor. Their marriage had ended after a long and bitter divorce. The bene-
ficiary’s mother acting on his behalf via Power of Attorney, brought a petition to
remove the settlor’s sisters as trustees of a trust that had been set up for him
by his father. The beneficiary was 36 years old but had a learning disability. In
dismissing the petition, the court cited Miles v. Vince, 2014 BCCA 289 (B.C.
C.A.), additional reasons 2014 BCCA 418 (B.C. C.A.), noting that the commen-
tary in the Miles decision (at para. 84(4-6)) indicated that a trustee, when
asked to resign, should not refuse to do so unless there were reasonable grounds
to stay in the position. The court interpreted this to indicate that, in circum-
stances where a party raises real concerns about the actions of the trustee(s) or
their relationship with the beneficiary, the trustees should consider resigning
because that may be the step that is in the best interests of the beneficiaries. In
the case before it, the court noted that the current trustees were willing to
resign and appoint a professional trust company in their place. The court found
that that response was entirely appropriate and directly met the language of
the Miles decision. However, the trustees’ response did not detract from the
petitioner’s onus to establish that, on balance, the trustees should be removed
and, on the evidence before the court, it found that none of the actions of the
trustees raise a concern for the welfare of the beneficiary which was the underly-
ing principle for the court to consider: Zaleschuk (Re), 2022 BCSC 943, 2022
CarswellBC 1477 (B.C. S.C.).

Dependant’s Support Application, Part V, SLRA — Most Convenient
Forum — Monaco — An application for dependant’s support under Part V of
the Succession Law Reform Act, R.S.O. 1990, c. S.26 (the ‘‘SLRA’’) was stayed
on the basis that Monaco and not Ontario, was the most convenient forum. The
deceased had been in a common law relationship with the applicant for almost
9 years. He had come to Canada from Croatia in the 1970s and became a Cana-
dian citizen in 1986. He moved to Europe in 1997 and lived in Monaco for 14
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years prior to his death. After he moved away from Canada, he returned in the
summers to visit his daughters and spend time at a family cottage. All of the
deceased’s government documents, including his driver’s license, were issued
with his Monaco address. The only Ontario asset of the estate was a joint bank
account which the deceased held with his daughter. The funds in the account
(approximately $4,800) passed to his daughter by survivorship on his death.
The deceased banked in Monaco and had Monegasque telephone numbers. His
testamentary documents had been prepared in Monaco, registered in the Mo-
naco courts after his death and the administration of his estate commenced
there. The deceased’s will, which had not been challenged, provided that the
law of Ontario applied to it. There was no reference in the will as to which
forum should apply, however. In her application, the applicant disputed that
she would receive a fair hearing of her case in Monaco as it was subject to a
civil law system and significant discretion was given to the court in interpreting
and applying the facts to the relevant factors in s. 62 of the SLRA. The court
found however, that Monaco was the more convenient forum for this matter. It
held that while there are some obstacles such as the uncertainty related to
whether Monaco would apply a foreign domestic statute which involved judicial
discretion, that uncertainty could be dealt with by fashioning the appropriate
Order in the event that Monaco refused to apply the SLRA: Torres v. Ettinger et
al., 2022 ONSC 3205, 2022 CarswellOnt 7686 (Ont. S.C.J.).

Removal of Estate Trustee — Trustee Refusing to Sign Application for
Probate — Not Agreeing with Valuations Stated in Application —
Impact of Majority Rule Clause — The three Applicants, and one Respon-
dent in this case, were siblings. All four were named as joint personal
representatives under their mother’s will; they were also the sole beneficiaries.
A probate application filed more than two years after the death of their mother
was rejected because all four personal representatives did not sign the forms.
The Applicants sought an order under rule 32(3) of the Surrogate Rules, Alta.
Reg. 130/1995 dispensing with the requirement that the Respondent renounce
her right to act as a personal representative, so that they could obtain the
grant of probate. In opposing the application, the Respondent said she did not
want to renounce her right to act as personal representative, nor did she refuse
to participate in obtaining a grant of probate. Rather, she was seeking clarifica-
tion on the issues she had raised before her mother’s death regarding certain
valuations and other accounting. She stated that she did not received responses
to her requests for clarification and disagreed with (or had no basis to confirm)
certain values set out in the NC7 inventory of property and debts. She wanted
answers before she swore the affidavit required of her as a personal
representative. The Applicants argued that the values in the NC7 did not need
to be accurate, rather they just needed to be the personal representatives’
opinion, since they are not being approved by the court. They also submitted
that the court could not substitute its discretion for that of the personal
representatives, as they were operating by virtue of a majority rule at clause in
the will. The clause stated:

If at any time my Trustees are unable to agree regarding any matter in
connection with my estate, I direct that the decision of the majority of my
Trustees shall govern and shall be binding on all persons concerned
notwithstanding that any one or more of my Trustees or their families may
be personally interested in the matter in dispute.
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The Applicants argued that this majority rule provision took effect upon death
and provided a basis upon which they could act in the absence of the Respon-
dent’s consent. They submitted that the court’s only option was to dispense with
the Respondent’s signature on the probate application and dispense with her
renunciation to allow the probate application to proceed. The Respondent
submitted that as a personal representative who wished to be involved in the
administration of the estate, she had core duties that could not be ousted by a
majority rule provision. In coming to its decision, the court noted that although
framed as a request for advice and directions, in effect the Applicants were
seeking removal of the Respondent as a personal representative. The court
acknowledged that subsection 32(1) of the Surrogate Rules, required that if a
personal representative did not wish to or could not apply for a grant of probate,
that person must renounce by one of the methods specified in subsection 32(2)
and subsection 32(3) provided that the court may at any time dispense with
such renunciation. It found that the fundamental problem with the Applicants’
submission was that the Respondent did wish to apply for probate and could do
so. She was not disagreeing with the need to file for probate; rather, she was
disputing the information contained in the application. Citing Wood’s Homes
Society v. Selock, 2021 ABCA 431 (Alta. C.A.) at para. 15 the court noted that
while it had an inherent and statutory jurisdiction to remove a personal repre-
sentative, this should only occur in a case of clear necessity and where the con-
tinuance of the trustee would be detrimental to the execution of the trust,
jeopardize the assets of the trust, put the welfare of the beneficiaries at risk or
prevent the trust from being properly executed: The court would not exercise
this jurisdiction to resolve a situation where the other personal representatives
had not provided the basis for disputed valuations. The court observed that
while the Applicants said the Respondent was preventing the trust from being
properly executed, without better information, the converse could be true. With
regard to the impact of the majority rule provision in the will, the court did not
agree that the Applicants could rely on the provision to suggest that the Re-
spondent could not contest the majority’s decision with respect to the valuations
stated on the NC7. A majority rule provision could not be used to override the
fiduciary duties of the personal representatives to each other and to the
beneficiaries. More specifically, it could not be used to deny a personal represen-
tative the material information used by the other personal representatives to
make estate decisions, to permit personal representatives to ignore legitimate
requests for such information, or to obligate a personal representative to swear
a document that they believed was false, particularly where the supporting in-
formation has been withheld or they have an insufficient objective basis upon
which to substantiate such decisions. Further, this majority rule clause did not
oust the court’s jurisdiction to scrutinize the evidence submitted in connection
with a request for a grant. The court did not agree that the values in the NC7
did not need to be accurate because they were not being approved by the court.
The court stated that the parties submitting the NC7 were swearing that the
information is within their knowledge and is true, or where the information is
based on advice, or on information and belief, that is so stated. The court was
relying on the truthfulness of the affiants’ statements, as were the beneficiaries.
An application for a grant was like any other court application. It required evi-
dence and that evidence was contained in the NC forms, including NC7. While
the court did not audit, approve, or validate valuations depicted in NC forms,
the court did review the evidence and could not ignore significant differences in
the evidence that applicants submitted. A bona fide estimate was required to
ensure creditors could assess their rights in respect of the estate, and so that
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claimants (such as family maintenance and support claimants) could assess
their chances of success in such a claim. Other stakeholders, including the Can-
ada Revenue Agency, also had an interest in accurate reporting of values at the
outset. As such, the personal representatives’ ‘‘opinion’’ must be based on due
diligence and a rational consideration of the underlying factual matrix. The
court noted that the issues raised in the case before it spoke to the legal duties
of personal representatives. While there was some latitude where it is difficult
to quantify values with precision, the proper valuation of assets was not a loose
exercise of judgment and discretion. Identifying the estate assets and liabilities
is a core task of personal representatives – EAA, ss. 7(1)(a) and 7(2): Re Brodylo
Estate, 2022 ABQB 358, 2022 CarswellAlta 1538 (Alta. Q.B.).

ProView Developments

Your ProView edition of this product now has a new, modified layout:

E The opening page is now the title page of the book as you would see in
the print work

E As with the print product, the front matter is in a different order than
previously displayed

E The Table of Cases and Index are now in PDF with no searching and
linking

E The Table of Contents now has internal links to every chapter and sec-
tion of the book within ProView

E Images are generally greyscale and size is now adjustable
E Footnote text only appears in ProView-generated PDFs of entire sec-

tions and pages
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