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Volume 1

CHAPTER 1 POLICY CONSTRUCTION
AND INTERPRETATION
§ 1:1 Scope note
§ 1:2 Strategic issues to raise with clients
§ 1:3 Legal analysis regarding insurance policy

interpretation—Policy interpretation rules are crucial in
coverage disputes but sometimes prove di�cult to
discern and apply

§ 1:4 — —An introduction to traditional and modern
approaches to insurance policy interpretation

§ 1:5 — —Understanding the importance of the ambiguity
determination

§ 1:6 —The tension between traditional contract interpretation
canons and specialized rules of insurance policy
interpretation—Traditional contract interpretation
principles

§ 1:7 — —Application of waiver, estoppel and reformation
doctrines to policy disputes

§ 1:8 — —Statutory authorities may control the interpretation
of certain policy types

§ 1:9 — —The emergence of specialized rules for interpreting
insurance policies

§ 1:10 — —Modern approaches to interpreting insurance
policies

§ 1:11 —Modern contra proferentem as applied to insurance
policies

§ 1:12 — —Application of contra proferentem to the
sophisticated insured

§ 1:13 —The reasonable expectations doctrine
§ 1:14 —Application of the Restatement (Second) of Contracts,

§§ 206, 208 and 211, to insurance policy interpretation
disputes

§ 1:15 —Policy drafting history as an interpretative tool and
basis for regulatory estoppel

§ 1:16 — —The regulatory estoppel doctrine
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§ 1:17 —The threshold ambiguity determination is crucial to
application of most interpretative principles

§ 1:18 — —Ways to identify ambiguous policy provisions
§ 1:19 Summary and practice pointers checklist
§ 1:20 Illustrative forms, clauses or pleadings—Sample

complaint seeking declaratory judgment interpreting
relevant policy terms

§ 1:21 —Sample discovery requests seeking information
relevant to policy interpretation

§ 1:22 Illustrative jury charge

CHAPTER 2 INVESTIGATION BY THE
INSURER
§ 2:1 Scope note
§ 2:2 The insurer's strategy, objectives and preliminary

considerations—General considerations
§ 2:3 —Selection and retention of a professional investigator
§ 2:4 —Discovery of investigation �les
§ 2:5 The insured's strategy, objectives and preliminary

considerations—General considerations
§ 2:6 —Timely notice
§ 2:7 —Fraud, concealment and misrepresentation
§ 2:8 The duty to investigate under �rst-party policies
§ 2:9 —Statutory grounds
§ 2:10 —Common law breach of the implied duty of good faith

and fair dealing
§ 2:11 The duty to investigate under third-party policies
§ 2:12 —Statutory grounds
§ 2:13 —Common law breach of the implied duty of good faith

and fair dealing
§ 2:14 —Primary v. Excess Insurance Carriers and the duty to

investigate
§ 2:15 Fraud, concealment and misrepresentation
§ 2:16 —Third-party policies
§ 2:17 —First-party policies
§ 2:18 Conducting the investigation—General considerations
§ 2:19 —The insured's statement
§ 2:20 —Public records
§ 2:21 —Witness interviews
§ 2:22 —Insurance agents
§ 2:23 —Loss history investigation
§ 2:24 —Other sources
§ 2:25 Summary and practice pointers checklist
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§ 2:26 Illustrative forms—Model proof request letter
§ 2:27 —Master investigation checklist
§ 2:28 —Insured's statement outline

CHAPTER 3 STATEMENTS/
EXAMINATIONS UNDER OATH
§ 3:1 Scope note
§ 3:2 Introduction to statements/examinations under oath
§ 3:3 —Practice tips for insurance companies
§ 3:4 —Practice tips for insureds
§ 3:5 Insurance policy language requiring an insured to

submit to a statement or examination under oath
§ 3:6 —Homeowners'/property insurance policy language
§ 3:7 —Liability insurance policy language
§ 3:8 —Practice tips for insurance companies
§ 3:9 —Practice tips for insureds
§ 3:10 Scope of the statement/examination under oath
§ 3:11 —Parties subject to an insurance company's demand to

submit to a statement/examination under oath
pursuant to policy language

§ 3:12 —A�ording/denying an insured ‘‘one �nal opportunity’’ to
appear for a statement/examination under oath prior to
dismissal of the claim

§ 3:13 —Information and documentation which an insurance
company may obtain through a statement/examination
under oath

§ 3:14 — —General categories of information and/or
documentation which the insured must provide to the
insurance company

§ 3:15 — —The issue of materiality of information and/or
documentation which the insured must provide

§ 3:16 —Administration of the statement/examination under
oath to the insured by the insurance company
representative

§ 3:17 — —The insurance company must generally administer
the statement/examination under oath verbally and not
in writing

§ 3:18 — —Statement/examination under oath may be
conducted out of the presence of another insured

§ 3:19 — —The insured's attorney is permitted to be present
during administration of the statement/examination
under oath

§ 3:20 — —Insured may be required to sit for a statement/
examination under oath on more than one occasion
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§ 3:21 —Practice tips for insurance companies
§ 3:22 —Practice tips for insureds
§ 3:23 Required formalities which preserve an insurance

company's right to demand a statement/examination
under oath of its insured

§ 3:24 —The insurance company's procedural requirements for
the statement/examination under oath

§ 3:25 — —Insurance company must make a formal demand for
the insured to sit for a statement/examination under
oath

§ 3:26 — —Contents of the insurance company's demand for a
statement/examination under oath

§ 3:27 — —Permissible time and place where the insurance
company may take the insured's statement/examination
under oath

§ 3:28 — —The insurance company's demand must set forth the
designated person who will be taking the insured's
statement/examination under oath

§ 3:29 —The insurance company's waiver of its right to demand
a statement/examination under oath from the insured

§ 3:30 —Practice tips for insurance companies
§ 3:31 —Practice tips for insureds
§ 3:32 Insured's failure to comply with the insurance policy's

statement/examination under oath policy language
§ 3:33 —How an insured may comply with the statement/

examination under oath policy language
§ 3:34 — —Accepted reasons and ‘‘excuses’’ for an insured's

failure to submit to the insurance company's demand
for a statement/examination under oath

§ 3:35 — —The insured's use of the �fth amendment's
protections against self-incrimination to justify non-
compliance with a demand for statement/examination
under oath

§ 3:36 —Consequences of an insured's failure to comply with
the statement/examination under oath policy language

§ 3:37 — —Policy language viewed as a condition precedent to
insured's recovery under the insurance policy

§ 3:38 — —Policy language viewed as an abatement or
forfeiture of the insured's claim under the insurance
policy

§ 3:39 —Practice tips for insurance companies
§ 3:40 —Practice tips for insureds
§ 3:41 The insurance company's waiver of policy defenses by its

demand for a statement/examination under oath
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§ 3:42 —Waiver of policy defenses
§ 3:43 —Avoidance of waiver of policy defenses by the

insurance company
§ 3:44 —Practice tips for insurance companies
§ 3:45 —Practice tips for insureds
§ 3:46 Checklist
§ 3:47 Illustrative forms—Release for entry upon land
§ 3:48 —Authorization and request for �nancial records and

information
§ 3:49 —Authorization and request for insurance claims records

and information
§ 3:50 —Permission to investigate
§ 3:51 —Authorization and request for medical records and

information
§ 3:52 —Examination under oath letter
§ 3:53 —Lack of cooperation letter
§ 3:54 —Claim denial letter
§ 3:55 —A�davit of claim withdrawal
§ 3:56 —Insurance company representative (attorney) opening

statement/process explanation and colloquy with
insured in an examination under oath

CHAPTER 4 DUTY TO DEFEND
§ 4:1 Scope note
§ 4:2 Strategy, objectives, preliminary considerations, analysis,

issues to be raised with clients, client counseling,
etc—Policy �rst, opinion later

§ 4:3 —The insured's perspective
§ 4:4 —The insurer's perspective
§ 4:5 Origin of the duty to defend
§ 4:6 The nature of the duty to defend
§ 4:7 Requirements to activate the duty to defend
§ 4:8 —Triggering of the policy
§ 4:9 Right to control litigation
§ 4:10 Scope of the duty to defend—Who is defended?—The

insured
§ 4:11 — —Additional insured
§ 4:12 — —Third parties
§ 4:13 —What is defended?—Suits
§ 4:14 — —How is a suit evaluated for defense?
§ 4:15 — —Method to determine coverage
§ 4:16 —When does the defense start?—Notice
§ 4:17 — —Timing of the notice
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§ 4:18 — —The notice-prejudice rule
§ 4:19 Costs and fees incurred in the duty to defend
§ 4:20 —Pre-notice costs
§ 4:21 —Allocation of costs between covered and noncovered

claims
§ 4:22 —Costs of asserting a�rmative claims
§ 4:23 —Allocation of costs between co-insurers and excess

insurers
§ 4:24 Extent of the duty to defend—How long does the duty

last?
§ 4:25 —Terminating the duty to defend through settlements
§ 4:26 —Duty to defend on appeal
§ 4:27 Defenses to the duty to defend—Outside the scope of

coverage
§ 4:28 —Policy defenses—Failure of contract
§ 4:29 — —Failure to notify
§ 4:30 — —Failure to cooperate
§ 4:31 Summary and practice pointers checklist
§ 4:32 Illustrative forms or clauses—Duty to defend language
§ 4:33 —Sample reservation of rights letter
§ 4:34 —Sample complaint for declaratory relief
§ 4:35 —Sample denial of coverage letter
§ 4:36 —Sample duty to notify language
§ 4:37 —Sample excess policy duty to defend language
§ 4:38 —Sample duty to cooperate language
§ 4:39 —Sample letter regarding duty to cooperate
§ 4:40 —Sample letter of refusal to defend because of late

notice
§ 4:41 Illustrative jury charges
§ 4:42 —Insurance company's obligation of good faith and fair

dealing instruction
§ 4:43 —Duties of the insurer instruction
§ 4:44 —Duties of the insured instruction
§ 4:45 —Bad faith—Liability insurer—Failure to deal fairly and

act in good faith instruction
§ 4:46 — —Damages instruction
§ 4:47 —Duty to mitigate damages instruction

CHAPTER 5 REASONABLE
EXPECTATIONS
§ 5:1 Scope note
§ 5:2 Preliminary considerations and strategy
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§ 5:3 —Issues for insurers facing claim of reasonable
expectations

§ 5:4 —Issues for policyholders making a claim of reasonable
expectations

§ 5:5 Law and procedure
§ 5:6 —The development of the doctrine of reasonable

expectations
§ 5:7 —The modern reasonable expectations doctrine
§ 5:8 —Cases applying the reasonable expectations doctrine
§ 5:9 — —The existence of an ambiguity
§ 5:10 — —Hidden exclusions or technical language
§ 5:11 — —Unconscionable conduct by insurer or unfair result
§ 5:12 — —The physical appearance of the policy
§ 5:13 — —Public policy considerations
§ 5:14 —Cases not applying the reasonable expectations

doctrine
§ 5:15 — —Reasonable expectations doctrine rejected
§ 5:16 — —Doctrine of reasonable expectations accepted but not

applied
§ 5:17 Summary and practice pointer checklist
§ 5:18 Illustrative forms—Request to produce—Insurer
§ 5:19 — —Policyholder

CHAPTER 6 BODILY INJURY AND
PERSONAL INJURY
§ 6:1 Scope note
§ 6:2 Summary of coverage issues—Bodily injury
§ 6:3 —Personal injury
§ 6:4 For the insurer—Evaluation of duty to defend and

indemnify
§ 6:5 —Reserving rights and declining coverage
§ 6:6 —Declaratory judgment actions
§ 6:7 —Settlement of underlying action
§ 6:8 For the insured—Securing defense and indemnity
§ 6:9 —E�ect of post-complaint developments
§ 6:10 —Declaratory judgment actions
§ 6:11 Development of coverage for bodily injury
§ 6:12 Coverage for bodily injury—De�nition of bodily injury
§ 6:13 —Requirement of an ‘‘occurrence’’
§ 6:14 — —The ‘‘accident’’ component
§ 6:15 — —The role of foreseeability
§ 6:16 — —Unintended acts versus unintended results
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§ 6:17 — —Trigger of coverage
§ 6:18 — —Number of occurrences
§ 6:19 —Bodily injury exclusions
§ 6:20 — —Intentional injury exclusion
§ 6:21 — —Assault and battery exclusion
§ 6:22 — —Employment-related exclusions
§ 6:23 — —Automobile exclusion
§ 6:24 — —Professional services exclusion
§ 6:25 — —Pollution exclusion
§ 6:26 Coverage for personal injury—Development of coverage

for personal injury
§ 6:27 —Trigger of coverage
§ 6:28 —Enumerated o�enses—Relation to tort law
§ 6:29 — —False arrest, detention or imprisonment
§ 6:30 — —Malicious prosecution
§ 6:31 — —Wrongful entry, eviction and invasion of private

occupancy o�enses
§ 6:32 — —Slander, libel and disparagement
§ 6:33 — —Invasion of privacy
§ 6:34 —Personal injury exclusions—Publication of material

known to be false
§ 6:35 — —Intentional acts
§ 6:36 — —Violation of penal statute or ordinance
§ 6:37 — —First publication of material
§ 6:38 Planning discovery—For the insurer
§ 6:39 —For the insured
§ 6:40 Resolution of coverage issues by motion practice
§ 6:41 Trial strategy
§ 6:42 Summary and practice pointers checklist
§ 6:43 Illustrative pleadings and forms—Reservation of rights

letter
§ 6:44 —Declination of coverage letter
§ 6:45 —Declaratory judgment complaint for the insurer
§ 6:46 —Complaint for breach of contract for the insured

CHAPTER 7 ADVERTISING INJURY
PROVISION AND INTELLECTUAL
PROPERTY COVERAGE CLAIMS
§ 7:1 Scope note
§ 7:2 Summary of issues—The underlying claims
§ 7:3 —Applicable policy language
§ 7:4 —Prominent coverage issues
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§ 7:5 Initial insurer strategic considerations—Response to
policyholder's notice

§ 7:6 —Forum selection and other procedural issues
§ 7:7 — —Comfort factors
§ 7:8 — —Forum competency factors
§ 7:9 — —E�ciency factors
§ 7:10 — —Choice of law factors
§ 7:11 Initial policyholder strategy—Notice to insurer
§ 7:12 —Forum selection factors/an historical perspective on

patent infringement coverage actions
§ 7:13 Coverage issues frequently raised by intellectual

property claims
§ 7:14 —Defense vs. indemnity obligations
§ 7:15 —Enumerated o�ense requirement—Patent infringement
§ 7:16 — —Trademark infringement
§ 7:17 — —Copyright infringement
§ 7:18 — —Unfair competition
§ 7:19 —Level of advertising or advertising activities
§ 7:20 —The requisite causal connection
§ 7:21 — —Patent infringement
§ 7:22 — —Trademark infringement
§ 7:23 — —Copyright infringement
§ 7:24 — —Unfair competition
§ 7:25 —Policy exclusions directed to advertising injury
§ 7:26 —Traditional coverage defenses
§ 7:27 — —Public policy limitation on coverage
§ 7:28 — —The known loss and loss-in-progress doctrines
§ 7:29 — —The ‘‘as damages’’ requirement
§ 7:30 —Coverage for intellectual property claims arising from

e-commerce
§ 7:31 Planning discovery for the insurer and policyholder
§ 7:32 Themes for the parties
§ 7:33 Summary and practice pointers checklist
§ 7:34 Illustrative initial pleadings for insurer and policyholder
§ 7:35 —Insurer's complaint, in a declaratory judgment action,

�led against a policyholder and against other insurers
providing earlier and later policies to the insured

§ 7:36 —Policyholder's complaint against several insurance
carriers

§ 7:37 —Insurer's a�rmative defenses
§ 7:38 —Policyholder's a�rmative defenses
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CHAPTER 8 RESERVATION OF
RIGHTS, WAIVER AND ESTOPPEL
§ 8:1 Scope note
§ 8:2 Purpose of the reservation of rights letter
§ 8:3 —Multiple claims
§ 8:4 —Reimbursement of uncovered claims
§ 8:5 —Newly discovered defenses to coverage
§ 8:6 —Declaratory judgment actions
§ 8:7 — —Payment of the insured's defense costs in a

declaratory judgment action
§ 8:8 — —Timing of the declaratory judgment action
§ 8:9 The contents of the reservation of rights letter
§ 8:10 —Sample reservation of rights letter
§ 8:11 Timeliness of the reservation of rights letter
§ 8:12 Con�icts raised by the reservation of rights—Insured can

choose counsel
§ 8:13 —‘‘Reasonable’’ counsel fees
§ 8:14 —Privileges
§ 8:15 —Cumis counsel
§ 8:16 — —Summary of cumis counsel statute and case law
§ 8:17 The excess carrier's duty to reserve its rights—The

excess carrier's obligation to participate in the defense
§ 8:18 —The excess carrier's time constraints in responding to

notice of a claim
§ 8:19 The relationship among the insured, the primary and the

excess carrier
§ 8:20 —What is a valid tender?
§ 8:21 Defenses not raised in the reservation of rights letter
§ 8:22 —Estoppel
§ 8:23 —Waiver
§ 8:24 —The general rule regarding waiver of the late notice

defense
§ 8:25 Accommodating an insured prior to issuing a coverage

position by answering the complaint
§ 8:26 Trial considerations
§ 8:27 Summary and practice pointers checklist
§ 8:28 Illustrative forms—Sample reservations of rights letter

CHAPTER 9 CHOICE OF LAW ISSUES
§ 9:1 Scope note
§ 9:2 Strategies and objectives
§ 9:3 Place of contract—General rule
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§ 9:4 —Speci�c factors considered—Application/negotiation
§ 9:5 — —Contract execution
§ 9:6 — —Delivery/mailing/acceptance
§ 9:7 — —Premium payments
§ 9:8 Other applicable factors
§ 9:9 —Performance
§ 9:10 —Insured object
§ 9:11 —Occurrence
§ 9:12 —Residence
§ 9:13 —Domicile
§ 9:14 Alternate rules
§ 9:15 —Signi�cant contacts
§ 9:16 —Governmental interest analysis
§ 9:17 —Statutory mandates
§ 9:18 —Intentions of insurer and insured
§ 9:19 Constitutional limitations
§ 9:20 Federal Court v. State Court—Abstention
§ 9:21 —Level of court decision
§ 9:22 Procedure—Generally
§ 9:23 —Method
§ 9:24 —Nature of proof
§ 9:25 Summary and practice pointers checklist
§ 9:26 Illustrative forms or clauses—Contract

provisions—Forum state
§ 9:27 — —Speci�ed state
§ 9:28 — —Place of contract
§ 9:29 —Pleadings—Complaint—Allegations
§ 9:30 — —Answer—A�rmative defense
§ 9:31 —Applications to the court—Notice of intent to request

judicial notice
§ 9:32 — —Motion pertaining to foreign law under FRCP 44.1
§ 9:33 Illustrative jury charges—Instruction to jury—Governing

law in contract action
§ 9:34 —Note

CHAPTER 10 JURISDICTION, VENUE
AND SERVICE OF PROCESS
§ 10:1 Scope note
§ 10:2 Strategy, objectives and preliminary considerations for

the insurer—Jurisdictional issues for the insurance
carrier litigant

§ 10:3 —Maintaining choice of venue
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§ 10:4 —Service of process issues for the insurer
§ 10:5 Strategy, objectives and preliminary considerations for

the policyholder
§ 10:6 —Jurisdiction issues for the policyholder
§ 10:7 —Venue considerations for the policyholder
§ 10:8 —Service of process issues for the policyholder
§ 10:9 Law and procedure issues in insurance coverage

actions—Does the court have jurisdiction over the
parties and the subject matter?

§ 10:10 — —Personal jurisdiction
§ 10:11 — —Avoiding destruction of diversity by joinder of

necessary parties
§ 10:12 — —Maintaining federal court jurisdiction by invoking

a federal question
§ 10:13 — —Destroying diversity through realignment of

parties
§ 10:14 — —Realignment and foreign insurers
§ 10:15 — —Joinder of nondiverse parties
§ 10:16 — —Mandatory joinder of underlying claimants
§ 10:17 — —Foreign insurers and service of suit clause
§ 10:18 — —Subject matter jurisdiction
§ 10:19 — —Removal and remand
§ 10:20 — —Restraints on federal jurisdiction—Is there a case

or controversy?
§ 10:21 — — —Wilton and the abstention doctrine
§ 10:22 — —Prematurity of declaratory judgment actions in

state courts
§ 10:23 — —Direct action statutes
§ 10:24 —Venue issues in insurance coverage actions—Motion

to transfer venue
§ 10:25 — —Motions to dismiss or stay on grounds of forum

non conveniens
§ 10:26 —Service of process issues in insurance coverage

actions
§ 10:27 Summary and practice pointers checklist
§ 10:28 Illustrative forms—Notice of lawsuit and request for

waiver of service of summons
§ 10:29 —Waiver of service of summons
§ 10:30 —Notice of removal
§ 10:31 —Motion to dismiss for lack of personal and subject

matter jurisdiction
§ 10:32 —Motion to transfer venue
§ 10:33 —Motion for realignment of parties and dismissal
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CHAPTER 11 ARBITRATION
§ 11:1 Scope note
§ 11:2 Arbitration of insurance disputes—Introduction
§ 11:3 —Reinsurance legacy
§ 11:4 —Pros and cons
§ 11:5 Strategy, objectives and preliminary considerations for

the insured
§ 11:6 Strategy, objectives and preliminary considerations for

the insurer
§ 11:7 The arbitration agreement and arbitration law—Public

policy perspective
§ 11:8 —The agreement to arbitrate—Two kinds
§ 11:9 — —Nuts and bolts
§ 11:10 —Arbitration procedure
§ 11:11 —Relevant law
§ 11:12 Enforcement of arbitration agreements
§ 11:13 —Procedures for enforcing an arbitration agreement
§ 11:14 — —O�ensive action to compel arbitration
§ 11:15 — —Defensive e�ort to stay or dismiss litigation
§ 11:16 — —Timing and jurisdiction
§ 11:17 — —Consolidation
§ 11:18 —Arbitrability—Is the dispute subject to arbitration?
§ 11:19 — — —Who decides?
§ 11:20 — — —Scope of arbitration agreement
§ 11:21 — — —Other arbitrability issues
§ 11:22 —Special insurance issues—State law prohibition and

preemption
§ 11:23 — —Interplay of service-of-suit and arbitration clauses
§ 11:24 — —Con�ict between rule of contra proferentem and

presumption in favor of arbitration
§ 11:25 — —Rights of non-parties to policy
§ 11:26 Initiation of arbitration
§ 11:27 Selecting the arbitrators
§ 11:28 —Single versus multiple arbitrators
§ 11:29 —Quali�cations of an arbitrator
§ 11:30 — —Contractual and other requirements
§ 11:31 — —Desired qualities
§ 11:32 —Sources for potential candidates
§ 11:33 —Method of selection—General practice
§ 11:34 — —Judicial involvement
§ 11:35 —Failure to agree on an arbitrator
§ 11:36 —Failure to appoint an arbitrator
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§ 11:37 —Ex parte contacts
§ 11:38 —Disquali�cation of an arbitrator
§ 11:39 Initial conference
§ 11:40 Discovery—General principles
§ 11:41 —Discovery devices
§ 11:42 —Non-parties
§ 11:43 —Privileges
§ 11:44 Hearings—Procedures
§ 11:45 —Applicable law—Choice of law provisions
§ 11:46 — —Law or practice
§ 11:47 —Preclusion
§ 11:48 Arbitration awards and remedies—Components of an

arbitration award
§ 11:49 —Permissible remedies—Declaratory relief
§ 11:50 — —Punitive damages
§ 11:51 — —Attorney's fees and costs
§ 11:52 — —Interest
§ 11:53 Con�rmation or challenge of an arbitration award
§ 11:54 —Procedures
§ 11:55 —Judicial review of an arbitration award
§ 11:56 —Valid grounds for a challenge to an award
§ 11:57 —Applicable standards—Award achieved by corruption,

fraud, or undue means
§ 11:58 — —Partiality or corruption of arbitrator
§ 11:59 — —Procedural misconduct by arbitrators
§ 11:60 — —Arbitrators exceeded their powers
§ 11:61 — —Award in manifest disregard of the law
§ 11:62 Appeals—Availability of appeal of arbitration-related

orders and awards
§ 11:63 —Scope of review
§ 11:64 International insurance arbitration—Policies

prescribing foreign situs
§ 11:65 —Practical and strategic aspects of foreign arbitrations
§ 11:66 —Removal under the new york convention
§ 11:67 Summary and practice pointers checklist
§ 11:68 Illustrative forms—Arbitration clauses—Sample broad,

generic clause
§ 11:69 — —Sample clause from a bermuda insurer
§ 11:70 — —Sample clause from lloyd's of london
§ 11:71 — —Sample clause providing for multiple stages of

dispute resolution
§ 11:72 — —Agreement concerning asbestos-related claims

dated June 19, 1985 (Wellington Agreement) ADR
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provisions, including Appendix C and procedure
manual

§ 11:73 —AAA form for demanding arbitration
§ 11:74 —Sources of arbitration information, rules, and forms

CHAPTER 12 LITIGATING COVERAGE
DURING PENDENCY OF THE TORT SUIT
§ 12:1 Scope note
§ 12:2 Use of declaratory judgment actions to litigate coverage

during pendency of tort suit
§ 12:3 —Procedural considerations
§ 12:4 — —Case or controversy requirement
§ 12:5 — —Jurisdictional requirements
§ 12:6 — —Joinder of necessary parties
§ 12:7 —Duty to defend
§ 12:8 — —Whether duty to defend exists
§ 12:9 — —Scope of the duty to defend
§ 12:10 — —Conduct of the defense
§ 12:11 —Duty to indemnify
§ 12:12 — —Whether the duty to indemnify exists
§ 12:13 — —Scope of the duty to indemnify
§ 12:14 —Adjudicating whether extra-contractual duties have

been breached during the pendency of the underlying
tort suit

§ 12:15 Intervention as a means of litigating coverage during
pendency of tort suit

§ 12:16 —Procedural considerations for intervention
§ 12:17 — —Intervention of right
§ 12:18 — —Permissive intervention
§ 12:19 —Circumstances where intervention is warranted or

may be appropriate
§ 12:20 — —Intervention by insurer to stay underlying tort

action so that declaratory judgment action to
determine coverage action can proceed to conclusion
�rst

§ 12:21 — —Intervention by insurer in underlying tort suit
regarding liability issues

§ 12:22 — —Intervention in underlying tort action to obtain
allocation of covered versus non-covered damages

§ 12:23 — —Intervention by excess insurer
§ 12:24 — —Intervention by uninsured motorist carrier into

litigation between insured and tortfeasor
§ 12:25 — —Intervention by claimant in coverage litigation
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§ 12:26 Summary and practice pointers checklist
§ 12:27 Complaint for declaratory judgment

CHAPTER 13 INTERPLEADER
§ 13:1 Scope note
§ 13:2 Strategy, objectives and preliminary considerations for

the insurer—Objectives for the insurer
§ 13:3 —Pre-Filing negotiations
§ 13:4 Strategy, objectives and preliminary considerations for

the claimant—Objectives for claimant
§ 13:5 —Pre-Filing negotiations
§ 13:6 Filing an interpleader—Statutory interpleader
§ 13:7 — —Jurisdiction
§ 13:8 — —Venue and service of process
§ 13:9 — —Pleadings to �le with interpleader
§ 13:10 — —Depositing proceeds
§ 13:11 —Rule interpleader—Jurisdiction
§ 13:12 — —Venue and service of process
§ 13:13 — —Depositing proceeds
§ 13:14 A timely discharge from the

action—Answer/Counterclaims/Motions
§ 13:15 —Cross-claims/Ancillary jurisdiction
§ 13:16 —Dismissal from the case—Form
§ 13:17 — —Timing
§ 13:18 — —Attorney's fees
§ 13:19 Summary and practice pointers checklist
§ 13:20 Illustrative forms—Complaint in interpleader: FRCP,

Appendix of Forms, Form 18. Complaint in
interpleader and declaratory relief

§ 13:21 —Complaint in interpleader: Statutory
§ 13:22 —Complaint in interpleader: Rule
§ 13:23 —Answer with counterclaim for interpleader
§ 13:24 —Motion depositing money in registry of court
§ 13:25 —Order depositing policy proceeds
§ 13:26 —Motion to stay
§ 13:27 —Joint motion to dismiss with attorney's fees
§ 13:28 —Order dismissing interpleader plainti�

Volume 2

CHAPTER 14 PLEADINGS
§ 14:1 Scope note
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§ 14:2 Strategy, objectives and preliminary considerations for
the insurer

§ 14:3 —When to sue or assert a claim against your
policyholder

§ 14:4 — —Most likely limited to declaratory relief
§ 14:5 — —Fraud or misrepresentation—Potential claim for

money damages
§ 14:6 — —Reformation of the insurance policy
§ 14:7 —When to sue or assert a claim against another

insurance company
§ 14:8 — —Declaratory relief
§ 14:9 — —Rights of contribution
§ 14:10 —Is the present case an appropriate ‘‘test case’’ on the

issues involved?
§ 14:11 — —Law of the state settled
§ 14:12 — —Law of the state unsettled
§ 14:13 — —Set aside emotions speci�c to the claim
§ 14:14 —Alternative dispute resolution
§ 14:15 —Defenses when sued by your policyholder
§ 14:16 — —Payment of premium
§ 14:17 — —Failure to cooperate
§ 14:18 — —Notice
§ 14:19 — —Tender
§ 14:20 — —Trigger
§ 14:21 — —Expected or intended
§ 14:22 — —Exclusions
§ 14:23 Strategy, objectives and preliminary considerations for

the policyholder
§ 14:24 —When to sue or assert a claim against your insurer
§ 14:25 — —Declaratory relief
§ 14:26 — —Breach of contract
§ 14:27 —Potential causes of action
§ 14:28 — —Duty to defend
§ 14:29 — —Indemni�cation
§ 14:30 — —Bad faith
§ 14:31 — —Duty of good faith and fair dealing
§ 14:32 — —Violation of Fair Claims Handling Act
§ 14:33 — —Violation of Deceptive Trade Practices Act
§ 14:34 — —Reformation of the insurance policy
§ 14:35 —How many insurers to include in the suit
§ 14:36 — —Primary
§ 14:37 — —Excess
§ 14:38 — —Occurrence v. Claims Made
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§ 14:39 —How will your position in the litigation a�ect
coverage for other potential claims?

§ 14:40 — —Pending claims
§ 14:41 — —Unknown losses
§ 14:42 —Alternative dispute resolution
§ 14:43 Summary and practice pointers checklist
§ 14:44 Illustrative forms
§ 14:45 —Complaint for declaratory relief—Duty to defend
§ 14:46 — —Indemni�cation
§ 14:47 —Complaint for breach of contract—Duty to defend
§ 14:48 —Complaint for breach of duty of good faith and fair

dealing
§ 14:49 —Complaint for reformation of the insurance contract
§ 14:50 —A�rmative defenses

CHAPTER 15 THIRD-PARTY PRACTICE
§ 15:1 Scope note
§ 15:2 Preliminary considerations and strategic

objectives—General principles
§ 15:3 — —Third-party claims must seek to share or transfer

liability to the plainti�
§ 15:4 — —Impleader is discretionary
§ 15:5 —General strategy
§ 15:6 Impleader by the policyholder
§ 15:7 —Disclaiming insurer
§ 15:8 —Impleader in insurer-�led declaratory judgment

actions
§ 15:9 Impleader by the insurer
§ 15:10 —Impleader of other direct insurers
§ 15:11 —Impleader of reinsurers
§ 15:12 —Assertion of subrogation claims through impleader
§ 15:13 Summary and practice pointers checklist
§ 15:14 Illustrative forms
§ 15:15 —Third-party complaint
§ 15:16 —Motion to dismiss third-party complaint
§ 15:17 —Answer and counterclaim adding new insurer as

counterdefendant

CHAPTER 16 INTERROGATORIES AND
REQUESTS FOR ADMISSIONS
§ 16:1 Scope note
§ 16:2 Strategy, objectives and preliminary considerations for

the insured—Interrogatories
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§ 16:3 —Request for admissions
§ 16:4 Strategy, objectives and preliminary considerations for

the insurer—Interrogatories
§ 16:5 —Request for admissions
§ 16:6 Interrogatories—Text of Rule 33
§ 16:7 —Impact of Rule 26 on interrogatories
§ 16:8 —General categories of information typically requested

by interrogatories in coverage litigation
§ 16:9 —Timing of interrogatories and case management

orders
§ 16:10 —Persons on whom interrogatories may be served
§ 16:11 —Format
§ 16:12 —Answers—General rules
§ 16:13 — —Information in party's possession after due inquiry
§ 16:14 — —Objecting to interrogatories
§ 16:15 — —Duty to supplement answers
§ 16:16 — —Use of answers
§ 16:17 Requests for admission—Text of Rule 36
§ 16:18 —In general
§ 16:19 —Request—Service of request
§ 16:20 — —Form of requests
§ 16:21 — —Scope of request
§ 16:22 —Response—Time for response
§ 16:23 — —Answering the request for admission; General

rules
§ 16:24 — —Objecting to requests for admissions
§ 16:25 — —Inability to admit or deny
§ 16:26 — —Refusal to admit; Sanctions
§ 16:27 — —Use and e�ect of responses
§ 16:28 — —Withdrawal of response
§ 16:29 Practice pointers checklist
§ 16:30 Illustrative forms—Interrogatories—To policyholder
§ 16:31 — —To insurer
§ 16:32 —Requests for admissions—To policyholder
§ 16:33 — —To insurer

CHAPTER 17 DISCOVERY OF
DOCUMENTS
§ 17:1 Scope note
§ 17:2 Strategy and objectives
§ 17:3 Disclosure statements—Duty to disclose
§ 17:4 —Motions to compel additional disclosure
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§ 17:5 Discovery of policyholder documents by the insurer
§ 17:6 —Policyholder documents regarding history of coverage

and/or claims
§ 17:7 — —Prior cancellations/non-renewals and reasons

therefor
§ 17:8 — —Prior policies and scope of coverages
§ 17:9 — —Documents, memoranda, or correspondence which

may explain or outline coverage
§ 17:10 — —Memos, guidelines, or instructions to employees

regarding claim procedures
§ 17:11 — —Requests for coverage modi�cations, additions or

deletions
§ 17:12 —Broker's and agent's �les
§ 17:13 — —Memos, notes and correspondence
§ 17:14 — —Bid proposals and quotes
§ 17:15 — —Broker's in-house analysis of forms and

manuscript alternatives
§ 17:16 — —Manuals and guidelines concerning claim

procedures and anticipated coverages
§ 17:17 — —Correspondence and/or research submitted to ISO

and/or regulators re: Form coverages or exclusions
§ 17:18 —Other insurance coverage litigation involving insured

or broker
§ 17:19 —Application process
§ 17:20 — —Responses to inquiries, memos, e-mails, etc. from

the insurer
§ 17:21 — —Due diligence procedures and related information
§ 17:22 — —Board of director minutes, memos, reports, etc
§ 17:23 — —Risk manager's �le
§ 17:24 — —Application submittals and supporting

documentation
§ 17:25 —Monitoring or analysis of risk at issue
§ 17:26 — —Reports, memos or other information regarding

risk at issue
§ 17:27 — —Consultants retained to advise regarding risk or

loss
§ 17:28 — —Claims or potential claims
§ 17:29 — —Suits/settlements re: Related claims
§ 17:30 — —Personal �les of key personnel
§ 17:31 —Notice
§ 17:32 — —Company and personal �les and records of parties

involved in obtaining or giving notice
§ 17:33 — —Board of directors' minutes, memoranda or reports

regarding notice and/or indemni�cation
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§ 17:34 — —Procedures or guidelines relative to notice
§ 17:35 —Loss documentation
§ 17:36 — —Documents, memos, or reports analyzing loss
§ 17:37 — —Financial statements, annual reports, sec

documentation
§ 17:38 — —Tax returns
§ 17:39 — —Accounting records, including depreciation and

other supporting documentation
§ 17:40 — —Appraisals and economic evaluations re: Loss
§ 17:41 — —Warranty claims re: Products
§ 17:42 — —Bids for replacement or repair
§ 17:43 Discovery of insurance company documents by

policyholder—Underwriting �le
§ 17:44 — —Applications and quotes
§ 17:45 — —Rating information
§ 17:46 — —Memos, analysis or review of risk being covered
§ 17:47 — —Risk reviews and inspection reports/loss control
§ 17:48 — —E-mails, correspondence or other communications

regarding placement or renewal of coverage and
recommendations or changes in coverage

§ 17:49 — —Correspondence between underwriting personnel
and claims department

§ 17:50 —Underwriting guidelines
§ 17:51 —Trade and industry guidelines re: Coverage and/or

exclusions
§ 17:52 —Communications and �lings with insurance

regulators and/or ISO
§ 17:53 — —Correspondence
§ 17:54 — —Testimony, speeches or materials provided at

hearings
§ 17:55 — —Publications from insurance commissioners

association
§ 17:56 —Sales information provided to brokers or agents
§ 17:57 —Renewal/non-renewal/cancellation
§ 17:58 — —Manuals, guidelines, and training materials
§ 17:59 — —Correspondence and notices
§ 17:60 —Claims procedures—Manuals, memos, guidelines and

training materials
§ 17:61 — —Coverage positions on similar claims presented by

other insureds
§ 17:62 —Claim �les
§ 17:63 — —Documents, procedures and requirements with

respect to coverage
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§ 17:64 — —Appeal or review procedures and related
documentation

§ 17:65 —Investigations or sanctions by regulators
§ 17:66 — —Complaints
§ 17:67 — —Market conduct studies
§ 17:68 — —Hearings or trials
§ 17:69 — —Correspondence
§ 17:70 —Other litigation involving insurer
§ 17:71 —Reinsurance communications
§ 17:72 —Reserves and changes in reserves
§ 17:73 Sequence and planning of document

production—Timing
§ 17:74 —Strategy decisions
§ 17:75 Complex litigation/voluminous documents
§ 17:76 Common objections raised—Relevancy
§ 17:77 —Con�dentiality
§ 17:78 —Attorney-client privilege
§ 17:79 —Work-product privilege
§ 17:80 Summary
§ 17:81 Practice pointers checklist
§ 17:82 Illustrative forms—Insurer's �rst set of interrogatories

and requests for production to policyholder
§ 17:83 —Policyholder's �rst set of interrogatories and requests

for production to insurer
§ 17:84 —Notice of deposition pursuant to rule 30(b)(6)

CHAPTER 18 DEPOSITIONS
§ 18:1 Scope note
§ 18:2 Preliminary considerations for the insurer
§ 18:3 Preliminary considerations for the insured
§ 18:4 Procedural rules governing depositions—Rules of civil

procedure
§ 18:5 —Case management orders
§ 18:6 —Deposition notices
§ 18:7 — —Document requests
§ 18:8 — —Subpoenas
§ 18:9 —When depositions may be taken
§ 18:10 —Persons subject to deposition—Individuals
§ 18:11 — —Corporations and other entities
§ 18:12 —Limitations on depositions—Number of depositions
§ 18:13 — —Time and place of deposition
§ 18:14 — —Priority or sequence of depositions
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§ 18:15 —Conduct of depositions—Deposition o�cers/court
reporters

§ 18:16 — —Who may attend a deposition
§ 18:17 — —Examination of deponent
§ 18:18 — —Conduct of counsel
§ 18:19 — —Access to materials reviewed by witness
§ 18:20 Identifying the witnesses
§ 18:21 —Witnesses a�liated with insurers
§ 18:22 — —Claims personnel
§ 18:23 — —Underwriters
§ 18:24 — —Insurer management
§ 18:25 —Witnesses a�liated with insured
§ 18:26 — —Risk manager or insurance manager
§ 18:27 — —In-house counsel
§ 18:28 — —Witnesses with knowledge of underlying loss
§ 18:29 —Third parties with information regarding the

insurance policies
§ 18:30 — —Insurance brokers and agents
§ 18:31 — —Custodians of business records
§ 18:32 —High-ranking corporate o�cers
§ 18:33 Strategic considerations in scheduling
§ 18:34 Attorney-client privilege and attorney work product

issues—Depositions of counsel
§ 18:35 —Attorneys performing non-legal functions
§ 18:36 Depositions of insurer representatives—Preparing the

insurer representative for deposition
§ 18:37 —Examination of the insurer representative
§ 18:38 Depositions of insured's representative—Preparing the

insured's representative
§ 18:39 —Examination of the insured's representative
§ 18:40 Using documents in a deposition
§ 18:41 Videotaped depositions
§ 18:42 Expert depositions
§ 18:43 —Preparing an insurance expert for deposition
§ 18:44 —Examination of an insurance expert
§ 18:45 Post-deposition procedures and practice
§ 18:46 Depositions in foreign countries
§ 18:47 Use of depositions
§ 18:48 Alternatives to oral depositions—Depositions on written

questions
§ 18:49 —Witness interviews and statements
§ 18:50 Summary
§ 18:51 Practice pointers checklist
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§ 18:52 Illustrative forms—Notice of deposition
§ 18:53 —Notice of deposition and request for production of

documents
§ 18:54 —Notice of deposition of corporation
§ 18:55 —Motion to compel further examination
§ 18:56 —Motion to quash notice of deposition and for

protective order [re: Unreasonable notice]
§ 18:57 —Motion to quash notice of deposition and for

protective order [re: Con�dential exhibits]
§ 18:58 —Objection to notice of deposition

CHAPTER 19 MOTION PRACTICE
§ 19:1 Scope note
§ 19:2 Preliminary considerations for the insurer
§ 19:3 —Importance of local counsel
§ 19:4 —Avoiding ambiguity
§ 19:5 —Applicable law
§ 19:6 —Making the record
§ 19:7 Preliminary considerations for the insured
§ 19:8 —Insured as plainti� in the declaratory judgment

action
§ 19:9 —Timing considerations for the insured
§ 19:10 —Discovery to create an ambiguity
§ 19:11 —The person vs. the large corporate insurer
§ 19:12 Motions attacking jurisdiction—Preliminary

considerations for the insurer and insured
§ 19:13 —Service of process and personal jurisdiction
§ 19:14 —Lack of subject matter jurisdiction
§ 19:15 —Pendency of underlying action
§ 19:16 —Lack of justiciable controversy
§ 19:17 Venue motions
§ 19:18 —Considerations relating to choice of law
§ 19:19 —Considerations for venue and motions to transfer

venue
§ 19:20 —Forum selection clauses
§ 19:21 Choice of law
§ 19:22 —Which state's choice of law rules apply
§ 19:23 —Is there a con�ict of laws?
§ 19:24 —When and how to raise choice of law issues
§ 19:25 Motions attacking the form and legal adequacy of the

pleadings
§ 19:26 —Failure to plead su�cient facts
§ 19:27 —Dismissal for failure to state a claim
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§ 19:28 —Dismissal for failure to join indispensable party
§ 19:29 Unauthorized foreign insurer required to post bond
§ 19:30 Judgment on the pleadings
§ 19:31 —Considerations relating to summary judgment
§ 19:32 —Overcoming allegations denied in the complaint
§ 19:33 —Responding to the motion for judgment on the

pleadings
§ 19:34 Motions for stay
§ 19:35 —Underlying lawsuit resolves issues of fact
§ 19:36 —Premature declaratory judgment action
§ 19:37 —Overcoming the motion to stay
§ 19:38 Discovery motions
§ 19:39 —Ambiguity, inconsistent position and the scope of

discovery
§ 19:40 —Meet and confer discovery conferences
§ 19:41 —Motions for protective orders
§ 19:42 —Motions to compel discovery
§ 19:43 Summary judgment motions
§ 19:44 —Strategy and tactics
§ 19:45 —Standard for summary judgment
§ 19:46 —Dealing with issues of fact
§ 19:47 —When to �le summary judgment motions
§ 19:48 —A�davits and supporting papers
§ 19:49 Responses to summary judgment motions
§ 19:50 —Creating the material issue of fact
§ 19:51 —Additional discovery
§ 19:52 —Cross-motions for summary judgment
§ 19:53 Motions for pretrial evidence rulings
§ 19:54 —Considerations for jury or bench trial
§ 19:55 —Motion in limine
§ 19:56 —Motion to bar testimony
§ 19:57 Motions for directed verdict or judgment
§ 19:58 —Jury or bench trial
§ 19:59 —Summary judgment or directed verdict
§ 19:60 Post-trial motions
§ 19:61 —Motions from adverse �ndings and rulings
§ 19:62 — —Renewal of motion for judgment as a matter of law

after trial (formerly JNOV)
§ 19:63 — —Motion for new trial
§ 19:64 —Motions for the winner
§ 19:65 — —Attorney's fees
§ 19:66 — —Post-judgment interest
§ 19:67 Summary and practice pointers checklist
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§ 19:68 Illustrative forms
§ 19:69 —Motion to dismiss for lack of justiciable controversy
§ 19:70 —Motion for judgment on the pleadings
§ 19:71 —Motion for summary judgment based on intentional

act exclusion
§ 19:72 —Motion for summary judgment for lack of justiciable

controversy

CHAPTER 20 PRETRIAL SCHEDULING
AND ORDERS
§ 20:1 Scope note
§ 20:2 Threshold issues: Forum, joinder, and ripeness
§ 20:3 —Forum
§ 20:4 —Determining the appropriate parties
§ 20:5 Choice of law determination
§ 20:6 Case management conferences
§ 20:7 Case management orders (‘‘CMO's’’)
§ 20:8 —Drafting a CMO
§ 20:9 —Contents of the CMO
§ 20:10 Pretrial discovery
§ 20:11 —Informal discovery
§ 20:12 —Techniques for streamlining formal discovery
§ 20:13 — —Phasing discovery
§ 20:14 — —Additional streamlining techniques
§ 20:15 —Magistrate judges and special masters
§ 20:16 Substantive motion practice
§ 20:17 —Substantive motions as a case management tool
§ 20:18 —Review by other courts
§ 20:19 —Streamlining motion practice
§ 20:20 Evidentiary issues: Motions in limine
§ 20:21 —Potential subjects for motions in limine
§ 20:22 —In limine master
§ 20:23 Pretrial orders
§ 20:24 —Witnesses
§ 20:25 —Exhibits
§ 20:26 —Designation of deposition testimony
§ 20:27 —Jury instructions
§ 20:28 Procedural considerations involving settlement and

alternative
§ 20:29 —Planning for settlement or ADR
§ 20:30 —Reorganizing following partial resolution
§ 20:31 Summary and practice pointers checklist
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§ 20:32 Illustrative forms—Case management order
§ 20:33 —Pretrial order (federal court)
§ 20:34 —Coverage chart

CHAPTER 21 JURY SELECTION AND
COMMUNICATION WITH THE JURY
§ 21:1 Scope note
§ 21:2 Preliminary considerations and long range planning
§ 21:3 —Putting oneself in the jury panel's shoes
§ 21:4 —Nature of the voir dire
§ 21:5 — —Counsel vs. court
§ 21:6 — —Individual vs. group examination
§ 21:7 — —Argumentative voir dire
§ 21:8 —Nature of the case
§ 21:9 — —Insurance presence in the case
§ 21:10 — —The policyholder and the coverage claim
§ 21:11 —Anticipating the jury verdict form and instructions
§ 21:12 —Using jury consultants
§ 21:13 — —Roles and services of jury consultants
§ 21:14 — —Work product to expect from jury consultant
§ 21:15 — —What to do with jury consultant's work product
§ 21:16 — —Do policyholder counsel get enough value from a

jury consultant?
§ 21:17 — —Does this case warrant use of a jury consultant
§ 21:18 — —When to begin working with a jury consultant?
§ 21:19 Getting ready well in advance
§ 21:20 —Goals for insurer counsel
§ 21:21 —Goals for policyholder counsel
§ 21:22 —Goals for all counsel
§ 21:23 —Developing an advance pro�le of favorable and

unfavorable juror characteristics
§ 21:24 —Case-speci�c questionnaires to potential

jurors—Questionnaires develop attitude information
and facilitate follow up inquiry

§ 21:25 — —Obtaining court approval for a questionnaire
§ 21:26 — —Basic elements of a questionnaire
§ 21:27 — —Sample questions and questionnaire
§ 21:28 —Researching challenges for cause
§ 21:29 Logistics and �nal preparations
§ 21:30 —Determine how the rules, customs and other

arrangements will work in the case—Review the
statutory quali�cations for jurors
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§ 21:31 — —Know the rules and practices
§ 21:32 — —Clarify the timing and manner of handling

hardship excuses, challenges for cause and
peremptories

§ 21:33 — —Know the details of the process and the physical
layout

§ 21:34 —Study all panel information available
§ 21:35 —Develop questions and checklist
§ 21:36 —Prepare to record observations thoroughly and

e�ectively
§ 21:37 —The client representative
§ 21:38 —The judge's introduction
§ 21:39 Conducting voir dire
§ 21:40 —General techniques—Make the prospective jurors

comfortable
§ 21:41 Conducting voir dire— —Getting the prospective jurors

to open up and reveal their attitudes
§ 21:42 Conducting voir dire—Techniques for insurer counsel
§ 21:43 — —Suggested lines of questioning regarding insurance

bias
§ 21:44 Conducting voir dire— —Dealing with juror outbursts

in front of rest of panel
§ 21:45 Conducting voir dire—Techniques for the policyholder
§ 21:46 — —Use the examination to make the case about

insurance
§ 21:47 Conducting voir dire— —Insulate against the insurers'

attacks
§ 21:48 — —Rehabilitation of jurors with anti-insurer bias
§ 21:49 Making decisions on peremptories—Limitations of

demographic pro�ling
§ 21:50 —Identifying favorable and unfavorable jurors
§ 21:51 —Making hard choices
§ 21:52 Using what is learned in voir dire
§ 21:53 —Shaping the presentation of the case to the jury
§ 21:54 —Assembling and employing accumulated knowledge

about the jurors
§ 21:55 Summary and practice pointers checklist
§ 21:56 Illustrative forms—Juror questionnaire
§ 21:57 —Teammembers' observations—Identity and nonverbal

information
§ 21:58 — —Verbal information

CHAPTER 22 OPENING STATEMENTS
AND FINAL ARGUMENTS
§ 22:1 Scope note

Law and Practice of Insurance Coverage

xcii



§ 22:2 Strategy and goals for e�ective openings—Ground rules
for opening statements

§ 22:3 —The goals of and strategy for insurer openings
§ 22:4 —Policyholder's opening strategy
§ 22:5 Strategy and goals for e�ective closings—Hallmarks of

closing arguments
§ 22:6 —Insurer closing argument strategies and objectives
§ 22:7 —Strategic considerations for policyholder closings
§ 22:8 Advocacy skills required—The central signi�cance of

advocacy skills
§ 22:9 —Lessons from olympus
§ 22:10 —The teachings of modern psychology
§ 22:11 Summary and practice-pointers checklist
§ 22:12 Mock closing argument

CHAPTER 23 PRESENTATION OF THE
CASE IN CHIEF
§ 23:1 Scope note
§ 23:2 Methodology
§ 23:3 —Four perspectives from which to view the case in

chief
§ 23:4 — —The technical perspective
§ 23:5 — —The evidentiary perspective
§ 23:6 — —The procedural perspective
§ 23:7 — —The strategic perspective
§ 23:8 —A general framework for presentation of the case in

chief: 15 steps
§ 23:9 The insured's case in chief
§ 23:10 —The hearths' hypothetical broken foundation claim

against fortress insurance company
§ 23:11 —Proving the insured's prima facie case
§ 23:12 — —Proving the existence of the policy
§ 23:13 —Proving the insured's prima facie case—Proving the

speci�c terms of the existing policy
§ 23:14 —Proving the insured's prima facie case—Proving the

policy covers the particular plainti�
§ 23:15 — —Proving the defendant is the insurer
§ 23:16 — —Proving the plainti�'s loss or claim is within

coverage
§ 23:17 — —Illustrative reported �rst-party coverage cases on

whether the plainti�'s loss or claim is within coverage
§ 23:18 — —Proving the amount of the claim or loss
§ 23:19 — —Satisfying conditions speci�cally denied by insurer
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§ 23:20 — —Proving triggering of exceptions to exclusions
§ 23:21 —Anticipating and defusing the insurer's defenses
§ 23:22 The insurer's case in chief
§ 23:23 —Tortuga tool's hypothetical claim against hardshell

indemnity for coverage for bullwink's defamation claim
§ 23:24 —Unproving the insured's prima facie case
§ 23:25 — —Unproving the existence and/or speci�c terms of

the policy
§ 23:26 — —Unproving the insured's interpretation of the

policy
§ 23:27 — —Unproving that the policy covers the plainti�
§ 23:28 — —Unproving a loss within coverage
§ 23:29 — —Illustrative reported third-party coverage cases on

the insurer's attempt to unprove that the plainti�'s
loss or claim is within coverage

§ 23:30 — —Unproving the amount of the loss or claim
§ 23:31 —Proving the insurer's prima facie case—Policy based

a�rmative defenses
§ 23:32 — — —Proving the existence of the policy, its

exclusions or limitations
§ 23:33 — — —Proving the meaning of the exclusions or

limitations
§ 23:34 — — —Proving the application of exclusions or

limitations
§ 23:35 — —Nonpolicy based a�rmative defenses
§ 23:36 — — —Illustrative reported third-party coverage cases

demonstrating the use of nonpolicy based a�rmative
defenses

§ 23:37 Application of the 15 steps of the general framework to
the hypothetical cases

§ 23:38 —Step 1: Select the theory
§ 23:39 —Step 2: Determine the theme
§ 23:40 —Step 3: Know the audience
§ 23:41 —Step 4: Identify the facts available to prove and

support the theory and theme
§ 23:42 —Step 5: Contemplate anticipatory and di�using proof
§ 23:43 —Step 6: Consider the universe of available ways to

prove necessary facts
§ 23:44 —Step 7: Weigh the admissibility of all potential

evidence
§ 23:45 —Step 8: Create an evidence grid
§ 23:46 —Step 9: Plan for the availability of all witnesses
§ 23:47 —Step 10: Simplify the trial evidence but maintain

proof in reserve
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§ 23:48 —Step 11: Order and sequence the proof
§ 23:49 —Step 12: Prepare the direct examination
§ 23:50 —Step 13: Plan the cross-examination
§ 23:51 —Step 14: Develop graphic and demonstrative evidence
§ 23:52 —Step 15: Apply the �nal polish
§ 23:53 Summary and practice pointers checklist

CHAPTER 24 EXPERTS
§ 24:1 Scope note
§ 24:2 Experts in �rst-party coverage litigation—The

underlying contract dispute
§ 24:3 — —Property insurance coverage issues
§ 24:4 — —Life and health coverage
§ 24:5 — —Automobile coverage
§ 24:6 —Agency/broker issues
§ 24:7 —Extra contractual issues—‘‘Bad faith’’
§ 24:8 — —Experts on the issue of punitive damages
§ 24:9 Experts in third-party coverage litigation
§ 24:10 —Duty to defend
§ 24:11 —Duty to investigate
§ 24:12 —Duty to indemnify
§ 24:13 — —Evaluating liability issues
§ 24:14 — —Evaluating damages issues
§ 24:15 — —Considering con�icts
§ 24:16 — —Responding to settlement demands
§ 24:17 —Particular areas for expert testimony in defense cases
§ 24:18 The e�ect of expert testimony
§ 24:19 Quali�cations of an expert witness
§ 24:20 —Specialized knowledge to assist the trier of fact
§ 24:21 —Speci�c bases for quali�cation—Education and

training
§ 24:22 — —Licensing
§ 24:23 — —Experience
§ 24:24 Quali�ed expert testimony—Information relied on must

be reasonably reliable
§ 24:25 —Quali�ed expert opinion cannot constitute legal

conclusions
§ 24:26 —Quali�ed expert opinions do not constitute personal

opinion or speculation
§ 24:27 Expert testimony must have probative value that

outweighs confusion and delay—Probative value must
outweigh unfair prejudice
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§ 24:28 —Probative value must outweigh confusion of issues or
possibility of misleading the jury

§ 24:29 —Probative value must outweigh delay or cumulative
testimony

§ 24:30 Selecting your own expert witness—When do you need
an expert?

§ 24:31 —How do you �nd an expert?
§ 24:32 —What qualities should the expert have besides

expertise?
§ 24:33 Preparing your own expert witness for testifying—A

practical perspective—Categories of expert
witnesses—The expert consultant

§ 24:34 — — —The disclosed expert
§ 24:35 — — —Non-retained expert witnesses
§ 24:36 — — —Court-appointed experts
§ 24:37 — —The assignment
§ 24:38 — —Documents for the expert
§ 24:39 — — —Documents from counsel's own litigation �le
§ 24:40 — — —Client's documents not speci�cally related to the

underlying coverage dispute
§ 24:41 — — —Documents from the expert's own �les
§ 24:42 — — —Sources outside of the litigation and the expert's

library
§ 24:43 — —Reports by the expert
§ 24:44 — —The expert's �le
§ 24:45 — —Preparation of the expert for deposition
§ 24:46 — — —A copy of the deposition notice and document

request
§ 24:47 — — —How a deposition is used at trial—Particularly

for impeachment
§ 24:48 — — —Information about the deposition process
§ 24:49 — — —Identity of opposing party's expert witnesses

and opinions
§ 24:50 — —Trial preparation
§ 24:51 — — —The logistics of the courtroom
§ 24:52 — — —General description of the jury
§ 24:53 — — —Description of the role of the judge
§ 24:54 — — —Description of the ambiance of the trial
§ 24:55 Neutralizing the opposition's expert—Develop collateral

attack on expert's opinions
§ 24:56 — —Bias
§ 24:57 — —Credentials
§ 24:58 — —Bases of opinions
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§ 24:59 Challenges to the opposition's expert witnesses prior to
trial

§ 24:60 —Pre-deposition investigation
§ 24:61 —The deposition of the opposition's expert
§ 24:62 — —Discovery of opinions and basis for opinions
§ 24:63 — —Develop cross-examination for trial—Neutralizing

the opposition's expert
§ 24:64 — —Develop basis for motions in limine to exclude or

limit
§ 24:65 —Establish psychological advantage
§ 24:66 — —Location of the deposition
§ 24:67 — —Attendees at the deposition
§ 24:68 — —Recording the deposition
§ 24:69 —Develop useful record for other cases
§ 24:70 Challenging the opposition's expert at trial—Challenges

before jury selection—Motions in limine
§ 24:71 — —Hearings challenging the admissibility of expert

testimony before jury selection
§ 24:72 —Challenges at trial—Voir dire in aid of objections
§ 24:73 — —Objections
§ 24:74 — —Cross-examination
§ 24:75 Challenging experts/post-trial—Post-trial motions and

appeal
§ 24:76 —Suits against experts
§ 24:77 Checklist for selecting an expert witness (see § 24.8)
§ 24:78 Sample of expert witness deposition notice
§ 24:79 Outline for motion in limine to exclude expert witness

testimony (see § 24.12)
§ 24:80 Outline for cross-examination of opposition's expert

witness at deposition (see § 24.11)

CHAPTER 25 JURY VERDICT FORM
AND INSTRUCTIONS
§ 25:1 Scope note
§ 25:2 The verdict form and instructions from the judicial

perspective
§ 25:3 —The role of special verdict forms vis á vis jury

instructions
§ 25:4 The insurer's perspective on verdict forms and

instructions
§ 25:5 —Strategy and objectives for the insurer
§ 25:6 —Preparation for the insurer—Start early
§ 25:7 — —Make a checklist of all possible coverage defenses
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§ 25:8 — —Eliminate the non-winnable defenses
§ 25:9 — —Isolate the policy language relevant and

necessary to a shorter list of coverage defenses
§ 25:10 — —List and record controlling case law
§ 25:11 — —List decisions for the court
§ 25:12 — —Prepare memo for the court relating its decisions

to fact issues for the jury
§ 25:13 —Practice pointers for the insurer—Break down

proposed questions
§ 25:14 — —Request jury instructions that are

understandable to the jurors and directly keyed to
verdict form

§ 25:15 — —Investigate the judge's attitude and consider the
timing and approach for the jury instruction and
verdict form requests

§ 25:16 — —Remember that the client will likely have views
about both the verdict form and the jury instructions

§ 25:17 — —In a multiple insurer case, be aware of damage
done by submissions of other insurers; Coordinate as
much as possible

§ 25:18 The policyholder perspective on verdict forms and
instructions

§ 25:19 —Strategy and objectives for the policyholder
§ 25:20 — —Submit the case to the jury in as broad a manner

as possible to maximize re�ection of anti-insurer
disposition in the verdict

§ 25:21 — —Obtain verdict form and instructions that remind
jury that the case is about insurer's promises

§ 25:22 — —Verdict form should be capable of yielding
su�cient �ndings to warrant all the relief being
sought

§ 25:23 — —Develop instructions that take advantage of pro-
policyholder law as applied to the facts

§ 25:24 —Preparation for the policyholder—Start early
§ 25:25 — —Be prepared to submit verdict forms and

instructions in advance of trial
§ 25:26 — —Research the judge's general attitudes about jury

verdict forms
§ 25:27 — —Anticipate insurer's suggestions
§ 25:28 —Practice pointers for the policyholder—Be certain

that jurors understand the e�ect of each special
interrogatory

§ 25:29 — —Do not reach for the unattainable
§ 25:30 — —Include policy de�nitions in proposed instructions
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§ 25:31 — —Consider whether one can convince the court to
give preliminary instructions on a few key issues

§ 25:32 Judicial considerations—Dealing with an unwilling or
unprepared judge

§ 25:33 —Some appellate review considerations—Alternate
forms of questions

§ 25:34 — —Make a record of all requests
§ 25:35 — —Prepare to stand by requests to preserve the

record
§ 25:36 —Providing copies of instructions to jurors
§ 25:37 Summary and practice pointers checklist
§ 25:38 Sample pretrial memorandum urging use of special

verdict form
§ 25:39 Sample verdict forms—Boeing v. Aetna Casualty and

Surety Co—Environmental coverage
§ 25:40 —Broderick Investment Co. v. Hartford Accident &

Indemnity Co—Environmental coverage
§ 25:41 —Williams Pipeline Co. v. INA—Environmental

coverage
§ 25:42 —Interex v. Atlantic Mutual Ins. Co—Environmental

coverage
§ 25:43 —Weyerhaeuser Co. v. Commercial Union

Inc—Environmental coverage
§ 25:44 —Olds-Olympic, Inc. v. Commercial Union Ins. Co.

—Environmental coverage
§ 25:45 —Washington Natural Gas Co. v. Aetna Casualty and

Surety Co—Environmental coverage
§ 25:46 —Canron, Inc. v. Federal Ins. Co—Environmental

coverage
§ 25:47 —Olin Corp. v. Insurance Co. of North

America—Environmental coverage
§ 25:48 —Reichhold Chemicals, Inc. v. Hartford Accident and

Indemnity Co. et al—Environmental coverage
§ 25:49 —Dow Corning Corp—Breast implant coverage
§ 25:50 —Stonewall Ins. Co. v. National Gypsum—Asbestos

coverage
§ 25:51 —Northrop Corp. v. American Motorists Ins. Co—Bad

faith
§ 25:52 —Mosten Management Co. Inc. v. Zurich-American

Ins. Group—Bad faith
§ 25:53 —Ace v. Aetna Life Ins. Co—Bad faith disability

bene�ts
§ 25:54 —Thompson v. Western and Southern Life Ins.

Co—Bad faith life insurance
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§ 25:55 —Safeco v. Great American—Lost policies
§ 25:56 Sample jury instructions—Pollution

exclusions—Excerpt from Weyerhaeuser Co. v.
Commercial Union, Inc

§ 25:57 — —Excerpt from Canron Inc. v. Federal Ins. Co
§ 25:58 — —Excerpt from Williams Pipeline Co. v. INA
§ 25:59 — —Excerpt from Broderick Investment Co. v.

Hartford Accident & Indemnity Co
§ 25:60 — —Excerpt from Boeing v. Aetna Casualty and

Surety Co
§ 25:61 — —Excerpt from Interex v. Atlantic Mutual Ins. Co
§ 25:62 — —Excerpt from Olin Corp. v. INA
§ 25:63 —Expected or intended—Excerpt from Weyerhaeuser

Co. v. Commercial Union, Inc
§ 25:64 — —Excerpt from Stonewall Ins. Co. v. National

Gypsum
§ 25:65 — —Excerpt from Interex v. Atlantic Mutual Ins. Co
§ 25:66 — —Excerpt from Canron, Inc. v. Federal Ins. Co
§ 25:67 — —Excerpt from Williams Pipeline Co. v. INA
§ 25:68 — —Excerpt from Olds-Olympic Inc. v. Commercial

Union, Ins. Co
§ 25:69 — —Excerpt from Broderick Investment Co. v.

Hartford Accident & Indemnity Co
§ 25:70 — —Excerpt from Boeing v. Aetna Casualty and

Surety Co
§ 25:71 — —Excerpt from Olin Corp. v. INA
§ 25:72 — —Excerpt from Washington Natural Gas Co. v.

Aetna Casualty and Surety Co
§ 25:73 —Caused by accident—Excerpt from Boeing v. Aetna

Casualty and Surety Co
§ 25:74 — —Excerpt from Olin Corp. v. INA
§ 25:75 — —Excerpt from Stonewall Ins. Co. v. National

Gypsum
§ 25:76 —Notice—Excerpt from Weyerhaeuser Co. v.

Commercial Union, Inc
§ 25:77 — —Excerpt from Olds-Olympic Inc. v. Commercial

Union Ins. Co
§ 25:78 — —Excerpt from Canron Inc. v. Federal Ins. Co
§ 25:79 — —Excerpt from Williams Pipeline v. INA
§ 25:80 — —Excerpt from Reichhold Chemicals v. Hartford

Indemnity
§ 25:81 — —Excerpt from Reichhold Chemicals v. Hartford

Indemnity
§ 25:82 — —Excerpt from Reichhold Chemicals v. Hartford

Indemnity
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§ 25:83 —Damages—Excerpt from Weyerhaeuser Co. v.
Commercial Union, Inc

§ 25:84 — —Excerpt from Olds-Olympic Inc. v. Commercial
Union Ins. Co

§ 25:85 — —Excerpt from Williams Pipeline v. INA
§ 25:86 —Property damage—Excerpt from Weyerhaeuser Co.

v. Commercial Union, Inc
§ 25:87 — —Excerpt from Olds-Olympic Inc. v. Commercial

Union Ins
§ 25:88 — —Excerpt from Williams Pipe Line Co. v. INA
§ 25:89 — —Excerpt from Boeing v. Aetna Casualty Surety Co
§ 25:90 — —Excerpt from Reichhold Chemicals v. Hartford

Indemnity
§ 25:91 — —Excerpt from Washington National Gas Co. v.

Aetna Casualty and Surety Co
§ 25:92 —Owned property exclusion—Excerpt from

Weyerhaeuser Co. v. Commercial Union, Inc
§ 25:93 — —Excerpt from Williams Pipeline Co. v. INA
§ 25:94 — —Excerpt from Olds-Olympic Inc. v. Commercial

Union Ins. Co
§ 25:95 — —Excerpt from Broderick Investment Co. v.

Hartford Accident & Indemnity Co
§ 25:96 —Damage or injury during the policy period—Excerpt

from Stonewall Ins. Co. v. National Gypsum
§ 25:97 — —Excerpt from Olin Corp. v. INA
§ 25:98 — —Except from Broderick Investment v. Hartford

Accident & Indemnity Co
§ 25:99 —Existence and/or terms of policy—Excerpt from

Olds-Olympic Inc. v. Commercial Union Co
§ 25:100 — —Excerpt from Safeco v. Great American
§ 25:101 —Excess policies—Excerpt from Olds-Olympic Inc. v.

Commercial Union Co
§ 25:102 — —Excerpt from Reichhold Chemicals v. Hartford

Indemnity
§ 25:103 —Insurance Policies as Contracts—Excerpt from

Stonewall Ins. Co. v. National Gypsum
§ 25:104 —Duty to Defend/Defense Costs—Excerpt from

Interex v. Atlantic Mutual Ins. Co
§ 25:105 —Mitigation of damages—Excerpt from Williams

Pipeline Co. v. INA
§ 25:106 —Reasonableness of settlement—Excerpt from

Stonewall Ins. Co. v. National Gypsum
§ 25:107 — —Excerpt from Canron Inc. v. Federal Ins. Co
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CHAPTER 26 CROSS-EXAMINATION
§ 26:1 Scope note
§ 26:2 Strategy, objectives, preliminary considerations and

preparation for the insurer—The insurer's concerns in
coverage litigation

§ 26:3 —General concerns in coverage litigation
§ 26:4 —Liability issues
§ 26:5 Strategy, objectives, preliminary considerations and

preparation for the insured—Factual issues
§ 26:6 —Policy issues
§ 26:7 Advocacy skills and development of themes—Purpose
§ 26:8 —Preliminary considerations
§ 26:9 —Scope of cross-examination
§ 26:10 —Limitations on cross-examination
§ 26:11 —Recross-examination
§ 26:12 —Using cross-examination to elicit favorable testimony
§ 26:13 —Questioning a witness' credibility: Cross-examination

for impeachment
§ 26:14 — —Competency
§ 26:15 — —Bias
§ 26:16 — —Contradiction
§ 26:17 — —Prior bad acts
§ 26:18 — —Prior inconsistent statement
§ 26:19 — —Prior conviction
§ 26:20 —Cross-examination of experts
§ 26:21 —Advocacy skills—Limit cross-examination to

important points
§ 26:22 — —Demeanor
§ 26:23 — —Avoid hostility
§ 26:24 — —Use leading questions
§ 26:25 — —Ask short, simple questions
§ 26:26 — —Shifting topics
§ 26:27 — —Listen to the witness' answer
§ 26:28 — —Organize your notes by topic
§ 26:29 —Use of cross-examination to develop themes
§ 26:30 Summary and practice pointers checklist

CHAPTER 27 DAMAGES
§ 27:1 Scope note
§ 27:2 First-party actions: Loss su�ered by an

insured—Nature of action: Recovery for breach of
contract
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§ 27:3 —Recovery of damages where there is bad faith
§ 27:4 —Prejudgment interest
§ 27:5 Third-party actions: Defense and indemnity for claims

by others—Nature of action—Recovery for breach of
contract

§ 27:6 —Recovery of consequential damages, including any
judgment and defense costs in excess of policy limits

§ 27:7 —Recovery of defense costs after exhaustion of policy
limits

§ 27:8 —Allocation of damages
§ 27:9 —Allocation of defense costs between covered and

noncovered claims
§ 27:10 —Recovery of pretender defense costs
§ 27:11 Recovery of emotional distress damages
§ 27:12 Recovery of punitive damages
§ 27:13 Attorney's fees incurred in obtaining coverage
§ 27:14 Recovery of damages from agent and broker
§ 27:15 Summary and practice pointers checklist
§ 27:16 Illustrative jury charges—Preliminary instruction
§ 27:17 —General damage instruction
§ 27:18 —Damages: First-party claims—Consequential

damages: First-party claims
§ 27:19 — —First-party actions: Damages for bad faith
§ 27:20 —Damages: Third-party claims—Defense costs
§ 27:21 — —Costs of investigations
§ 27:22 — —Liability for judgment/settlement
§ 27:23 — —Liability for judgment in excess of policy limits
§ 27:24 — —Consequential damages resulting from insurer's

bad faith other than excess judgment
§ 27:25 —Attorney's fees incurred by insured in declaratory

judgment
§ 27:26 —Damages for emotional distress
§ 27:27 —Punitive damages
§ 27:28 —Damages from agent and broker

Volume 3

CHAPTER 28 FIRST-PARTY BAD FAITH
§ 28:1 Scope note
§ 28:2 Strategy—The insurer's view—Initial strategy—Avoid

suit
§ 28:3 — —Strategy in the event of suit—Preparing senior

claims executives for deposition
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§ 28:4 — — —Protecting the claims �le
§ 28:5 — — —Attorney-client privilege
§ 28:6 — — —The civil fraud exception
§ 28:7 — — —Waiver
§ 28:8 — — —Work product doctrine
§ 28:9 — — —Trial preparation
§ 28:10 — — —Use of experts
§ 28:11 —The insured's view—Initial strategy
§ 28:12 — —Discovery
§ 28:13 — —Trial preparation
§ 28:14 — —Use of experts
§ 28:15 The duty of good faith and fair dealing
§ 28:16 Breach of the duty: Tort, contract, or statutory?
§ 28:17 First-party bad faith as a tort action
§ 28:18 —The broad approach: Gruenberg v. Aetna Insurance

Company
§ 28:19 —The narrow approach: Anderson v. Continental

Insurance Company
§ 28:20 —Strict liability
§ 28:21 —Bad faith when coverage is questionable: The ‘‘fairly

debatable’’ standard
§ 28:22 —Bad faith in the absence of coverage
§ 28:23 First-party bad faith as a contract action
§ 28:24 First-party bad faith as a tort and contract action
§ 28:25 First-party bad faith as a statutory action
§ 28:26 Has the insurer acted in bad faith?
§ 28:27 —Inadequate claims processing
§ 28:28 —Improper claims investigations—Inadequate

investigation
§ 28:29 — —Intrusive investigation
§ 28:30 —Delay in payment
§ 28:31 —Unreasonable claim denial
§ 28:32 Defenses to bad faith actions
§ 28:33 —Statute of limitations
§ 28:34 —Insured's breach of contract
§ 28:35 —Comparative bad faith
§ 28:36 Reverse bad faith
§ 28:37 —Recognizing reverse bad faith
§ 28:38 —Declining to recognize reverse bad faith
§ 28:39 —The california position
§ 28:40 —Alternatives to reverse bad faith
§ 28:41 Damages
§ 28:42 —Contract action
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§ 28:43 —Tort action
§ 28:44 — —Damages for economic loss
§ 28:45 — —Emotional distress damages
§ 28:46 — —Punitive damages
§ 28:47 —Statutory action
§ 28:48 —Attorney's fees
§ 28:49 Bad faith and life insurance
§ 28:50 Summary and practice pointers checklist

CHAPTER 29 THIRD-PARTY BAD
FAITH
§ 29:1 Scope note
§ 29:2 Strategy, tactics and procedure for the

insurer—Avoiding bad faith liability
§ 29:3 — —Steps prior to determination of coverage
§ 29:4 — —Determination of no defense obligation
§ 29:5 —Responding to a policy limits settlement o�er
§ 29:6 —Avoiding the ‘‘set-up’’
§ 29:7 —Responding to a complaint alleging ‘‘bad faith’’
§ 29:8 — —Removal of case to federal court
§ 29:9 — —Bifurcation of claims
§ 29:10 —Discovery considerations
§ 29:11 — —Discovery of insurer's claim �le
§ 29:12 — —Depositions of insurer's representatives
§ 29:13 — —Discovery from the insured
§ 29:14 —Trial considerations
§ 29:15 Strategy, tactics and procedure for the insured—Initial

strategy
§ 29:16 —Discovery considerations
§ 29:17 —Trial considerations
§ 29:18 —Strategies unique to third-party cases
§ 29:19 ‘‘Bad faith’’ claims under liability policies—Background
§ 29:20 —Duty of good faith and fair dealing
§ 29:21 —Statutory liability
§ 29:22 —Failure to settle
§ 29:23 — —Opportunity to settle
§ 29:24 — —Standards applied to duty to settle
§ 29:25 — —Responding to settlement demands
§ 29:26 — —Bad faith breach of duty to settle
§ 29:27 — —Duty to settle where coverage denied
§ 29:28 — —Duty to excess insurer regarding settlement
§ 29:29 Defense—Insurer's duties
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§ 29:30 —Wrongful refusal to defend
§ 29:31 —Inadequate defense of the insured
§ 29:32 Defenses to third-party bad faith actions
§ 29:33 —Statute of limitations
§ 29:34 —Lack of coverage or policy defenses
§ 29:35 —Advice of counsel
§ 29:36 —Failure to mitigate
§ 29:37 —Release
§ 29:38 —Comparative bad faith
§ 29:39 Damages—Generally
§ 29:40 —Compensatory damages
§ 29:41 —Consequential damages
§ 29:42 —Emotional distress damages
§ 29:43 —Coverage by estoppel
§ 29:44 —Punitive damages
§ 29:45 —Statutory penalties
§ 29:46 Summary and practice pointers checklist
§ 29:47 Illustrative forms—Sample complaint for breach of the

duty to settle and breach of the implied covenant of
good faith and fair dealing

§ 29:48 —Sample complaint for declaratory relief, breach of the
implied covenant of good faith and fair dealing and
breach of the duty to defend; Demand for jury trial

CHAPTER 30 AWARD OF ATTORNEY'S
FEES AND ENFORCEMENT OF
JUDGMENTS
§ 30:1 Scope note
§ 30:2 Establishing entitlement to attorney's fees
§ 30:3 Basis for fee claims
§ 30:4 —Statutes
§ 30:5 — —Compensatory
§ 30:6 — —Punitive
§ 30:7 — —Applicability of more than one statute
§ 30:8 —Contractual provisions for fees
§ 30:9 —Fees recoverable without contract or statute
§ 30:10 Parties entitled to fees
§ 30:11 —Insurers
§ 30:12 —Insureds
§ 30:13 —Third-party bene�ciaries
§ 30:14 —Others
§ 30:15 —Assignments of fees
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§ 30:16 Prevailing party
§ 30:17 —Settlements
§ 30:18 —Partial recoveries
§ 30:19 —Dismissals
§ 30:20 —Judgments
§ 30:21 —Appeals
§ 30:22 — —A�rmance
§ 30:23 — —Reversal
§ 30:24 — —Certiorari
§ 30:25 — —Mixed decision
§ 30:26 —Post judgment proceedings
§ 30:27 —Arbitrations and appraisals
§ 30:28 Right to fees incurred to recover attorney's fees
§ 30:29 Right to fees for pre-suit work
§ 30:30 Pleading entitlement to fees
§ 30:31 Determination of amount of fees
§ 30:32 Factors to be considered
§ 30:33 —The time and labor required, the novelty, complexity

and di�culty of the questions involved, and the skill
requisite to perform the legal service properly

§ 30:34 —The likelihood, if apparent to the client, that the
acceptance of the particular employment will preclude
other employment by the lawyer

§ 30:35 —The fee customarily charged in the locality
§ 30:36 —The amount involved and the results obtained
§ 30:37 —The time limitations imposed by the client or by the

circumstances
§ 30:38 —The nature and length of the professional

relationship with the client
§ 30:39 —The experience, reputation, and ability of the lawyer

or lawyers performing the services
§ 30:40 —Whether the fee is �xed or contingent
§ 30:41 Application of contingency risk multiplier
§ 30:42 Evaluation of case—Retainer between insured and

counsel
§ 30:43 —Time slips and records of counsel
§ 30:44 Expert testimony
§ 30:45 Calculating fees when only a portion of the claim

involves fees—Discrete claims
§ 30:46 —Combined claims
§ 30:47 Timeliness of fee request
§ 30:48 Enforcement of judgments against insurers
§ 30:49 —Penalty for delay or failure to satisfy judgment
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§ 30:50 —Insolvency of judgment debtor insurer
§ 30:51 Illustrative forms—Requests for admissions
§ 30:52 —Interrogatories
§ 30:53 —Request for production

CHAPTER 31 SETTLEMENT OF
INSURANCE COVERAGE DISPUTES:
THE POLICYHOLDER'S PERSPECTIVE
§ 31:1 Scope note
§ 31:2 Strategy, objectives and preliminary considerations for

the policyholder: An integrated litigation and
settlement strategy

§ 31:3 —Integrating coverage settlement strategy with
corporate �nancial planning

§ 31:4 —Integrating coverage settlement strategy with
underlying claims strategy

§ 31:5 —Integrating coverage settlement strategy with
coverage litigation strategy

§ 31:6 Prenegotiation tasks
§ 31:7 —Identifying the basic objectives of settlement—Buy-

Out vs. Coverage-in-Place Evaluation
§ 31:8 — —Scope of release
§ 31:9 —Deploying tools and resources
§ 31:10 —Evaluating the policyholder's exposure: Quantifying

the loss
§ 31:11 — —Defense vs. Indemnity Costs
§ 31:12 — —Future loss
§ 31:13 — —Reserves and �nancial disclosure issues
§ 31:14 —Evaluating the insurers' exposure: Quantifying the

coverage—Policy inventory
§ 31:15 — —Legal analysis of coverage
§ 31:16 — —Identifying potentially triggered policies
§ 31:17 — —Spreading the loss among triggered policies:

Alternative allocation scenarios
§ 31:18 — —Determining a settlement discount: Quantifying

the bottom-line value of peace to the insured
§ 31:19 — —Determining a settlement premium: Quantifying

the bottom-line value of peace to the insurer
§ 31:20 —Developing and re�ning the policyholder's settlement

strategy
§ 31:21 Pursuing skillful negotiations with insurers: Practical

considerations for policyholder lawyers—Choosing the
negotiating team
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§ 31:22 —One-on-one versus global negotiations
§ 31:23 —Understanding insurer concerns
§ 31:24 —Creativity and �exibility: Breaking an impasse
§ 31:25 —Importance of demeanor and attitude
§ 31:26 —After the agreement in principle: Closing the deal
§ 31:27 — —Using deadlines to advantage
§ 31:28 — —Expediting the drafting process
§ 31:29 Drafting issues of concern to policyholders
§ 31:30 —The de�nition section—Avoiding unintended

consequences
§ 31:31 — — —De�nitions of the settling parties
§ 31:32 — — —De�nitions of the category of claims released
§ 31:33 — — —De�nitions of the subject policies
§ 31:34 —Settlement payment provisions
§ 31:35 —Release and covenant not to sue the insurer
§ 31:36 — —E�ective date
§ 31:37 — —Avoiding inadvertent broadening of the release
§ 31:38 —Reciprocal release and covenant not to sue the

policyholder
§ 31:39 —Dismissal of the coverage action
§ 31:40 —Reasonable limits on indemni�cation/hold-harmless

exposure
§ 31:41 — —Alternatives to the hold-harmless clause
§ 31:42 — —‘‘Named Peril’’ vs. ‘‘All Risk’’ Indemni�cation

Clauses
§ 31:43 — —Express limitations and exclusions in

indemni�cation clauses
§ 31:44 — —Defense and claims handling issues in

indemni�cation clauses
§ 31:45 —Waiver of contribution and subrogation claims
§ 31:46 —Con�dentiality provisions
§ 31:47 —Enforcement and dispute resolution
§ 31:48 —London market issues
§ 31:49 —Other provisions
§ 31:50 Policyholder checklist—Environmental buy-out

settlement agreements
§ 31:51 Illustrative forms—Sample coverage-in-place agreement

concerning asbestos liabilities
§ 31:52 —Sample environmental buy-out agreement
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CHAPTER 32 SETTLEMENT,
RELEASES, COVENANTS NOT TO SUE,
HOLD HARMLESS AGREEMENTS: THE
INSURER'S PERSPECTIVE
§ 32:1 Scope note
§ 32:2 Strategy, objectives and preliminary considerations for

the insurer: An overview
§ 32:3 —Understanding the process
§ 32:4 —Settling coverage disputes as a part of the claims

process
§ 32:5 Prenegotiation tasks—Identifying the objectives of

settlement and other preliminary
considerations—Issues regarding scope of settlement

§ 32:6 — —Issues relating to �nancial structure of settlement
§ 32:7 — —Issues relating to scope of release
§ 32:8 —Evaluating the exposure: Quantifying the loss
§ 32:9 — —Defense vs. Indemnity Costs
§ 32:10 — —Past loss
§ 32:11 — —Future loss
§ 32:12 —Evaluating the exposure: Quantifying the coverage
§ 32:13 — —Policy inventory
§ 32:14 — —Legal analysis of coverage
§ 32:15 — —Identifying potentially implicated policies
§ 32:16 — —Spreading the loss among implicated policies:

Alternative allocation scenarios
§ 32:17 — —Determining a settlement discount: Quantifying

the bottom line value of peace to the insured
§ 32:18 — —Determining a settlement premium: Quantifying

the bottom line value of peace to the insurer
§ 32:19 — —Developing the insurer's settlement strategy
§ 32:20 Pursuing skillful negotiations with insureds: Practical

considerations for insurer lawyers—Choosing the
negotiating team

§ 32:21 —Scheduling the meeting(s)
§ 32:22 —Negotiating the scope of release
§ 32:23 —One-On-One vs. Global Negotiation
§ 32:24 —Understanding insured's concerns
§ 32:25 —Creativity and �exibility: Breaking an impasse
§ 32:26 —After the agreement in principle: Closing the deal
§ 32:27 Drafting issues of concern to insurers—Recitals
§ 32:28 —De�nitions
§ 32:29 — —De�nitions of the parties
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§ 32:30 — —De�nitions of form of claims released
§ 32:31 — —De�nitions of the subject policies
§ 32:32 —Settlement consideration—Payment provisions
§ 32:33 — —Allocation of settlement sums
§ 32:34 —Release and covenant not to sue the insurer
§ 32:35 — —E�ective date
§ 32:36 — —Scope of release
§ 32:37 —Reciprocal releases from the insurer
§ 32:38 —Dismissal of the coverage action
§ 32:39 —Bad faith
§ 32:40 —Indemni�cation/Hold harmless
§ 32:41 —Waiver of contribution and subrogation claims
§ 32:42 —Con�dentiality provision
§ 32:43 —Other provisions
§ 32:44 Summary and practice pointers checklist
§ 32:45 Illustrative forms
§ 32:46 —Preamble
§ 32:47 —Recitals—Policies
§ 32:48 —Recitals
§ 32:49 — —Identi�cation of declaratory judgment action
§ 32:50 — —The disputes and allegations of the parties
§ 32:51 — —The premise to reaching agreement
§ 32:52 — —De�nitions
§ 32:53 — —Transition paragraph
§ 32:54 —Binding e�ect
§ 32:55 —Payment
§ 32:56 —Release
§ 32:57 — —Litigation release
§ 32:58 — —Claims release
§ 32:59 — —Policy buy-back
§ 32:60 —No volunteers
§ 32:61 —Extracontractual waiver
§ 32:62 —Withdrawal of notices
§ 32:63 —California claims waiver
§ 32:64 —Dismissal of declaratory judgment action
§ 32:65 —Indemni�cation/Hold harmless
§ 32:66 —Further protection
§ 32:67 —Waivers
§ 32:68 —Con�dentiality
§ 32:69 —No admission
§ 32:70 —Use of agreement
§ 32:71 —Entire agreement
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§ 32:72 —Representations and warranties
§ 32:73 —Other assurances
§ 32:74 —Applicable law
§ 32:75 —Authorship
§ 32:76 —Execution
§ 32:77 —Amendment
§ 32:78 —Headings
§ 32:79 —Notice
§ 32:80 —Authority and binding e�ect
§ 32:81 —Concluding paragraph
§ 32:82 —Signature page

CHAPTER 33 ETHICAL ISSUES AND
CONFLICTS OF INTEREST
§ 33:1 Scope note
§ 33:2 Strategy, objectives and issues to raise with

clients—What's at stake
§ 33:3 — —For the insurer
§ 33:4 — —For the insured
§ 33:5 — —For defense counsel
§ 33:6 —Strategies for handling potential or actual

con�icts—For the insurer
§ 33:7 — —For the insured
§ 33:8 — —For defense counsel
§ 33:9 The tripartite relationship between the insurer, the

insured and the insured's defense counsel
§ 33:10 Ethical issues for duty to defend counsel
§ 33:11 —Who is the client of defense counsel appointed by the

insurer?
§ 33:12 —Representation of insured by insurance companies'

sta� counsel
§ 33:13 —Ethical obligations of defense counsel
§ 33:14 — —Duty of loyalty
§ 33:15 — —Disclosure of confntial information
§ 33:16 — —Exercise of independent judgment
§ 33:17 — —Flat fee payment
§ 33:18 — —Keeping the client informed
§ 33:19 —Insurer's right to control the litigation
§ 33:20 —Settlement issues
§ 33:21 — —The insurer's right to control settlement of claims

against the insured
§ 33:22 — —Con�icts of interest in settlement
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§ 33:23 — —Defense counsel's ethical duties in settlement
§ 33:24 —Liability for defense counsel malpractice
§ 33:25 Con�icts of interest and the independent counsel

doctrine
§ 33:26 —Origin of independent counsel doctrine: Discussion of

Cumis and development of independent counsel
doctrine in california

§ 33:27 —Current Law: Cal. Civil Code § 2860
§ 33:28 — —Con�icts of interest giving rise to insured's right to

independent counsel
§ 33:29 — —Circumstances where the insured has no right to

independent counsel
§ 33:30 — —Enforcement of rights under Section 2860
§ 33:31 —Current law: Representative decisions from other

jurisdictions
§ 33:32 — —Alabama
§ 33:33 — —Alaska
§ 33:34 — —Florida
§ 33:35 — —Illinois
§ 33:36 — —New York
§ 33:37 — —Texas
§ 33:38 —Selection of independent counsel

CHAPTER 34 INTENTIONAL ACTS
§ 34:1 Scope note
§ 34:2 For the insurer
§ 34:3 For the insured
§ 34:4 De�nition of ‘‘accident’’
§ 34:5 Construction of ‘‘intent’’—The injury must be intended,

not merely the Insured's Act
§ 34:6 — —Subjective or objective test, depending on policy

language
§ 34:7 — —Intent to in�ict some injury
§ 34:8 — —Intent to in�ict the speci�c injury alleged by the

claimant
§ 34:9 — —Intent inferred from the nature of the insured's

conduct
§ 34:10 — — —Sexual molestation or assault
§ 34:11 — — —Fights and assaults
§ 34:12 — — —Guns and other weapons
§ 34:13 — — —Criminal conduct/conviction
§ 34:14 — — —Fires
§ 34:15 — — —Miscellaneous inherently harmful conduct
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§ 34:16 — —Pollution
§ 34:17 — —Employment torts
§ 34:18 — — —Discrimination and harassment
§ 34:19 — — —Wrongful discharge
§ 34:20 Construction of ‘‘expected’’
§ 34:21 Acts committed by others
§ 34:22 —Vicarious liability
§ 34:23 —Negligent security, supervision or hiring
§ 34:24 Exceptions that may allow for coverage of otherwise

excluded intentional conduct—Self-defense
§ 34:25 —Lack of mental capacity
§ 34:26 — —Voluntary intoxication
§ 34:27 —Mistake of fact or law
§ 34:28 —Emergency
§ 34:29 Planning discovery for the insurer and insured—For

the insurer
§ 34:30 —For the insured
§ 34:31 Trial strategy and themes for the insurer and insured
§ 34:32 Summary and practice pointers checklist
§ 34:33 Illustrative clauses in pleadings—Declaratory judgment

allegations for the insurer
§ 34:34 —Declaratory judgment complaint for the insured
§ 34:35 Jury charges—Intentional Act exclusion
§ 34:36 —Self-defense
§ 34:37 —Mental capacity

CHAPTER 35 FORTUITY/
NONFORTUITY ISSUES IN CASUALTY
INSURANCE
§ 35:1 Scope note
§ 35:2 Comparing ‘‘inherent’’ fortuity and expected/intended

fortuity
§ 35:3 —‘‘Inherent’’ fortuity
§ 35:4 —Expected/Intended fortuity
§ 35:5 —Interaction of the two related types of fortuity
§ 35:6 Strategy, objectives and preliminary considerations and

analysis
§ 35:7 —The nonfortuity defenses (known loss, known risk,

loss in progress)
§ 35:8 — —Theory No. 1: Coverage is barred where the

policyholder had a notion of a risk prior to obtaining
insurance
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§ 35:9 — —Theory No. 2: Coverage is barred where the
policyholder knew or reasonably should have known of
a substantial probability of loss prior to obtaining
insurance

§ 35:10 — —Theory No. 3: Coverage is barred where the
policyholder had actual knowledge of a substantial
probability of loss prior to obtaining insurance

§ 35:11 — —Theory No. 4: Coverage is barred only where the
policyholder had knowledge of legal liability prior to
obtaining insurance

§ 35:12 —The expected/intended issue
§ 35:13 — —Common expected/intended legal issues
§ 35:14 — —Litigation and evidentiary issues
§ 35:15 Analysis of nonfortuity issues
§ 35:16 —Known risk
§ 35:17 —Known loss
§ 35:18 —Loss in progress
§ 35:19 Analysis of expected/intended issues
§ 35:20 —The burden of proof
§ 35:21 —Type and magnitude of damage or injury
§ 35:22 —The search for a standard: Objective, subjective or

something in between?
§ 35:23 — —Objective standards
§ 35:24 — —Subjective standards
§ 35:25 — —Hybrid standards
§ 35:26 — —Presumed or inferred intent
§ 35:27 Summary and practice pointers checklist
§ 35:28 Illustrative a�rmative defenses for insurers
§ 35:29 Illustrative jury charges
§ 35:30 —Known risk, known loss and loss in

progress—Knowledge of substantial risk
§ 35:31 — —Knowledge of loss
§ 35:32 — —Knowledge of legal liability
§ 35:33 —Expected/Intended issues—‘‘Occurrence’’ de�ned
§ 35:34 — —Burden of proof
§ 35:35 — —Type or magnitude of damages
§ 35:36 — —Objective v. Subjective Standard

CHAPTER 36 THE DUTY TO
COOPERATE
§ 36:1 Scope note
§ 36:2 Overview of the cooperation clause—Standard contract

language

Table of Contents

cxvK 2005 Thomson/West, 9/2005



§ 36:3 —Purpose of the cooperation clause
§ 36:4 Litigating the failure to cooperate—Initial evaluation of

the defense by the insurer
§ 36:5 —Asserting the defense and pleading strategies
§ 36:6 —Discovery by the insurer and the insured
§ 36:7 — —Discovery by the insurer
§ 36:8 — —Discovery by the insured or third-party claimant
§ 36:9 —Trial themes and strategies
§ 36:10 Speci�c conduct constituting a breach of the cooperation

clause—Fraud or collusion
§ 36:11 —Failure to participate in pretrial or trial proceedings
§ 36:12 — —Refusal to participate in discovery or sign

pleadings
§ 36:13 — —Attendance at trial
§ 36:14 —False statements by the insured
§ 36:15 —Failure to provide information
§ 36:16 Defenses available to the insured—Waiver and estoppel
§ 36:17 — —Waiver of noncooperation
§ 36:18 — —Estoppel
§ 36:19 —Cooperation clause inapplicable
§ 36:20 —Lack of substantial prejudice
§ 36:21 Summary and practice pointers checklist
§ 36:22 Illustrative forms—Insurer's declaratory judgment

complaint alleging breach of the duty to cooperate
(automobile liability policy)

§ 36:23 —Insurer's special defense by way of special defense
§ 36:24 —Request for production of documents directed by

insured or third-party claimant to insurer
§ 36:25 —Request for production of documents directed by

insurer to insured or third-party claimant
§ 36:26 Jury instructions

CHAPTER 37 FRAUD,
MISREPRESENTATION AND
INCONTESTABILITY PROVISIONS
§ 37:1 Scope note
§ 37:2 Overview of the governing principles—Fraud and

misrepresentation
§ 37:3 — —Incorrect or inaccurate information
§ 37:4 — —Materiality
§ 37:5 — —Reasonable reliance by the insurer
§ 37:6 — —State of mind/knowledge
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§ 37:7 —Incontestability clauses—In general
§ 37:8 — —Validity of incontestability clauses
§ 37:9 — —Typical statutory provisions
§ 37:10 — —Calculation of the incontestability period
§ 37:11 — —Commencement of the period
§ 37:12 — —Commencement of the contest
§ 37:13 Issues of particular concern to the insurer—Fraud and

misrepresentation—The application process
§ 37:14 — —Misrepresentations as to name, residence and

other personal information
§ 37:15 — —Misrepresentations as to family history, habits and

occupation
§ 37:16 — —Prior applications and other insurance
§ 37:17 — —Other circumstances a�ecting risk
§ 37:18 — —Misrepresentations as to health and medical

attention
§ 37:19 — —Decision to rescind or sue
§ 37:20 —Exceptions to incontestability clauses
§ 37:21 — —Exceptions for fraud and misrepresentation
§ 37:22 Issues of particular concern to the insured—Fraud and

misrepresentation—Notice to the insured
§ 37:23 — —E�ect of notice on insured
§ 37:24 — —Duty to supplement application
§ 37:25 —Incontestability clauses—Rules of construction
§ 37:26 Planning discovery for the insurer and insured
§ 37:27 —Fraud and misrepresentation—Fact-speci�c discovery

required
§ 37:28 — —Other discovery considerations
§ 37:29 Trial strategy and themes for the insurer and

insured—The insurer
§ 37:30 —The insured
§ 37:31 Summary and practice pointers checklist
§ 37:32 Jury instructions
§ 37:33 —Intentional misrepresentation
§ 37:34 —Nondisclosure of known facts

CHAPTER 38 OTHER INSURANCE
CLAUSES
§ 38:1 Scope note
§ 38:2 ‘‘Other insurance’’ clauses generally—What is an ‘‘other

insurance’’ clause?
§ 38:3 —What is ‘‘other insurance’’
§ 38:4 — —Self-insurance as ‘‘other insurance’’
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§ 38:5 —Types of ‘‘other insurance’’ clauses
§ 38:6 — —‘‘Excess’’ clauses
§ 38:7 — —‘‘Escape’’ clauses
§ 38:8 — —‘‘Pro rata’’ clauses
§ 38:9 — —Custom tailored ‘‘other insurance’’ clauses
§ 38:10 Resolving con�icts between ‘‘other insurance’’ clauses
§ 38:11 —Con�icts between similar ‘‘other insurance’’

clauses—‘‘Excess’’ clause versus ‘‘excess’’ clause
§ 38:12 — —‘‘Escape’’ clause versus ‘‘escape’’ clause
§ 38:13 — —‘‘Pro rata’’ versus ‘‘pro rata’’
§ 38:14 Concurrent policies with dissimilar ‘‘other insurance’’

clauses
§ 38:15 —The Minnesota Rule
§ 38:16 Speci�c con�icts with dissimilar ‘‘other insurance’’

clauses—‘‘Excess’’ versus ‘‘pro rata’’ clauses
§ 38:17 —‘‘Excess’’ clause versus ‘‘escape’’ clause
§ 38:18 —‘‘Pro rata’’ versus ‘‘escape’’ clauses
§ 38:19 Con�icting ‘‘other insurance’’ clauses involving

secondary policies
§ 38:20 Allocating the duty to defend between co-insurers
§ 38:21 Summary and practice pointers checklist

CHAPTER 39 CANCELLATION OF
INSURANCE POLICIES
§ 39:1 Scope note
§ 39:2 Practice tips for the insured
§ 39:3 Practice tips for the insurer
§ 39:4 Unilateral cancellation by the insurer—Overview
§ 39:5 —Notice of cancellation to the insured—Overview
§ 39:6 — —Content and form of notice
§ 39:7 — —Time of notice
§ 39:8 — —Requirement that notice be communicated by mail
§ 39:9 — —Notice must be mailed to insured's address
§ 39:10 — —Person(s) to whom notice must be sent
§ 39:11 — —Evidentiary issues
§ 39:12 —Repayment of unearned premium upon

cancellation—Overview
§ 39:13 — —Repayment of premium as condition precedent to

valid cancellation
§ 39:14 — —E�ect of insurer's failure to repay unearned

premium
§ 39:15 — —Failure to return premium to appropriate person
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§ 39:16 — —Other considerations
§ 39:17 —Grounds for cancellation—Overview
§ 39:18 — —Insured's misrepresentation or concealment in the

application for insurance
§ 39:19 — —Substantial increase in hazard insured against
§ 39:20 — —Nonpayment of premium
§ 39:21 — —Loss history
§ 39:22 — —Unilateral mistake of insurer
§ 39:23 Unilateral cancellation by the insured—Overview
§ 39:24 —Notice or request for cancellation
§ 39:25 —Surrender of insurance policy to insurer
§ 39:26 —Substitution of new insurance policy for existing

policy
§ 39:27 Cancellation by mutual consent
§ 39:28 Wrongful cancellation by the insurer—Overview
§ 39:29 —Causes of action
§ 39:30 — —Speci�c actions
§ 39:31 —Insured's remedies
§ 39:32 —Measure of damages
§ 39:33 Summary and practice pointers checklist
§ 39:34 Illustrative forms
§ 39:35 —Complaint—Breach of contract
§ 39:36 — —Cancellation of written instrument
§ 39:37 — —Insurance policy
§ 39:38 — —For interpleader and declaratory relief—Recovery

under insurance policy
§ 39:39 — —For declaratory judgment as to nullity of insurance

policy—Fraud by insured

CHAPTER 40 LOST OR INCOMPLETE
POLICIES
§ 40:1 Scope note
§ 40:2 Strategy—The need to search diligently for policy-

related information and documentation
§ 40:3 —Locating policy-related information
§ 40:4 — —Potential sources of testimonial evidence
§ 40:5 — —Potential sources of documentary evidence
§ 40:6 — —Identifying documentary and testimonial evidence
§ 40:7 Preliminary considerations—Pre-suit considerations
§ 40:8 —When to seek a ruling on a lost or incomplete policy

issue
§ 40:9 Proving the existence and terms of lost or incomplete

policies—Burden of proof
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§ 40:10 —Proving that policies were not lost, destroyed or
disassembled in bad faith

§ 40:11 —Proving the existence of lost or incomplete policies
§ 40:12 —Proving material terms and conditions of lost or

incomplete policies
§ 40:13 — —Standard form policies as evidence of the terms of

lost or incomplete policies
§ 40:14 —Shifting burden of proof
§ 40:15 — —Proving limits of liability
§ 40:16 —Situations in which insurers assume a broader

burden of proof
§ 40:17 —Quantum of proof
§ 40:18 — —Clear and convincing evidence
§ 40:19 — —Preponderance of the evidence
§ 40:20 — —Undecided issue or con�icting law within the state
§ 40:21 Procedural issues related to lost or incomplete

policies—Choice of law
§ 40:22 —Right to a trial by jury
§ 40:23 —Late notice
§ 40:24 —Duty to defend
§ 40:25 Bad faith issues raised by cases involving lost or

incomplete policies
§ 40:26 —Avoiding bad faith liability
§ 40:27 Summary and practice pointers checklist
§ 40:28 Illustrative forms—Complaint for declaratory judgment

based on lost or incomplete policies
§ 40:29 —Interrogatories addressing lost or incomplete policies
§ 40:30 —Document request addressing lost or incomplete

policies
§ 40:31 —FRCP 30(b)(6) deposition notice and document

request
§ 40:32 —A�davit of diligent search for lost or incomplete

policies
§ 40:33 Illustrative jury charges

CHAPTER 41 REINSURANCE
§ 41:1 Scope note
§ 41:2 Strategies and preliminary considerations for the

reinsurer
§ 41:3 Strategies and preliminary considerations for the

reinsured
§ 41:4 De�ning reinsurance
§ 41:5 The purposes of reinsurance
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§ 41:6 Types of reinsurance
§ 41:7 —Treaty and facultative reinsurance
§ 41:8 —Proportional and nonproportional reinsurance
§ 41:9 — —Proportional reinsurance
§ 41:10 — —Nonproportional or excess of loss reinsurance
§ 41:11 The reinsurance contract
§ 41:12 Common reinsurance clauses—Parties to the agreement
§ 41:13 —Business covered/scope of the agreement
§ 41:14 —Exclusions
§ 41:15 —Commencement and termination
§ 41:16 —Territory
§ 41:17 —Net retained lines
§ 41:18 —Ultimate net loss
§ 41:19 —De�nitions
§ 41:20 —Warranties
§ 41:21 —Premium
§ 41:22 —Currency
§ 41:23 —Loss funding
§ 41:24 —Taxes
§ 41:25 —Reports
§ 41:26 —Notice of loss and loss settlements—Duty to provide

timely notice to reinsurers
§ 41:27 — —Follow the fortunes/follow the settlements
§ 41:28 — —Ex-gratia payments
§ 41:29 —Commutation
§ 41:30 —Errors and omissions
§ 41:31 —Inspection or access to records
§ 41:32 — —Scope of inspection allowed
§ 41:33 — —Right to Inspect vs. Status of Reinsurer's Account
§ 41:34 — —Remedies for breach of access to records clause
§ 41:35 — —Inspection as condition precedent to arbitration?
§ 41:36 —Service of suit
§ 41:37 —O�set
§ 41:38 —Insolvency
§ 41:39 —Arbitration
§ 41:40 — —Procedures for appointing arbitrators and umpire
§ 41:41 — —Impartial or disinterested arbitrator and neutral

umpire
§ 41:42 —Intermediary
§ 41:43 —Participation
§ 41:44 Utmost good faith
§ 41:45 Privilege and con�dentiality of reinsurance

information—Is reinsurance information privileged?
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§ 41:46 —Does the access to records clause waive claims of
privilege by the cedent?

§ 41:47 Remedies
§ 41:48 —Speci�c performance
§ 41:49 —Rescission
§ 41:50 —Reformation
§ 41:51 —Defenses of waiver and estoppel
§ 41:52 —‘‘Pre-answer security’’
§ 41:53 Prearbitration matters
§ 41:54 —Internal investigation and documents
§ 41:55 —Gather information about the other side
§ 41:56 —Examine contract wording
§ 41:57 —Review original placement materials and

representations
§ 41:58 —Premiums ceded properly
§ 41:59 —Review how other claims presented and paid
§ 41:60 —Check notice to reinsurance and the statute of

limitations
§ 41:61 —XPL, ECO and E & O payments
§ 41:62 Resolving reinsurance disputes—Arbitration, litigation

and mediation
§ 41:63 Initiating arbitration—The demand
§ 41:64 —Appointing your arbitrator
§ 41:65 Selecting the arbitration panel
§ 41:66 Mediation
§ 41:67 A practical comparison of arbitration, mediation and

litigation of reinsurance disputes
§ 41:68 —Expediency
§ 41:69 —Expense
§ 41:70 —Mediator, panel, judge or jury
§ 41:71 —Availability of parties/multiple parties
§ 41:72 —Multiple claims
§ 41:73 —Discovery
§ 41:74 —Rules of evidence or honorable engagement
§ 41:75 —Split babies and other awards
§ 41:76 —Enforcement and appeal of awards
§ 41:77 —Publicity and precedential value
§ 41:78 —Business interests
§ 41:79 —Choosing among arbitration, mediation and litigation
§ 41:80 Summary and practice pointers checklist
§ 41:81 Illustrative reinsurance pleadings—Demand for

arbitration
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§ 41:82 —Complaint for breach of contract, declaratory relief
and bad faith

CHAPTER 42 SUBROGATION
§ 42:1 Scope note
§ 42:2 De�nitions and distinctions—Subrogation
§ 42:3 —Subrogor and subrogee
§ 42:4 —Conventional and legal subrogation
§ 42:5 — —Conventional and legal subrogation distinctions
§ 42:6 —General principles
§ 42:7 —Assignment
§ 42:8 — —Assignment and subrogation distinctions
§ 42:9 —Contribution and indemnity
§ 42:10 — —Contribution, indemnity and subrogation

distinctions
§ 42:11 —Reimbursement
§ 42:12 Subrogation actions—Elements of subrogation actions
§ 42:13 —Parties—Plainti�s
§ 42:14 — —Defendants
§ 42:15 —Intervention by insurer
§ 42:16 Insurance subrogation
§ 42:17 —General considerations—Parties
§ 42:18 — —Policy terms
§ 42:19 — —Damages
§ 42:20 — —Statutes of limitation
§ 42:21 — —ERISA
§ 42:22 — —Subrogation liens
§ 42:23 —Plainti�s' considerations—Joint representation of

subrogor and subrogee
§ 42:24 — —Insureds' interests
§ 42:25 — —Pleading
§ 42:26 — —Deductibles
§ 42:27 — —Evidence
§ 42:28 — —Experts
§ 42:29 — —Arbitration
§ 42:30 —Defendants' considerations—Pleading
§ 42:31 — —Subrogors' negligence
§ 42:32 — —Damages
§ 42:33 — —Contracts
§ 42:34 — —Counterclaims and third-party practice
§ 42:35 — —Arbitration
§ 42:36 — —General practice pointers for defendant
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§ 42:37 — —Defendants' settlement considerations
§ 42:38 —Insurance guaranty associations
§ 42:39 Discovery
§ 42:40 —Business records
§ 42:41 —Basis for payment
§ 42:42 —Cooperation of the insured
§ 42:43 — —Insurers' obligation to obtain information from

insured in discovery
§ 42:44 Duties
§ 42:45 —Insureds' duties
§ 42:46 — —Cooperation
§ 42:47 — —Good faith
§ 42:48 —Insurers' duties
§ 42:49 — —Payment of claim
§ 42:50 — —Allow insured to be made whole
§ 42:51 Criminal proceedings—Restitution
§ 42:52 —Restitution payee
§ 42:53 —Civil remedies
§ 42:54 Summary and practice pointers checklist
§ 42:55 Illustrative forms—Complaint
§ 42:56 —Answer
§ 42:57 —Notice of serving interrogatories
§ 42:58 —Requests to produce

CHAPTER 43 LIMITATION OF
ACTIONS—STATUTORY AND
CONTRACTUAL
§ 43:1 Scope note
§ 43:2 Preliminary considerations for the insurer—Critical

facts
§ 43:3 —Responsive pleadings
§ 43:4 —Possible motions
§ 43:5 Preliminary considerations for the insured—Critical

facts
§ 43:6 —Pleading facts to avoid bar
§ 43:7 Statutes of limitation—In general
§ 43:8 —Particular causes of action—Breach of contract
§ 43:9 — —Breach of the covenant of good faith and fair

dealing
§ 43:10 — —Statutory violations
§ 43:11 — —Direct actions
§ 43:12 Accrual of causes of action subject to statutes of

limitation
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§ 43:13 —First-party claims
§ 43:14 —Third-party claims—Breach of duty to indemnify
§ 43:15 — —Breach of duty to settle
§ 43:16 — —Breach of duty to defend
§ 43:17 —Exceptions
§ 43:18 — —Equitable tolling
§ 43:19 — —Equitable estoppel
§ 43:20 — —Delayed discovery
§ 43:21 Contractual limitations periods—In general
§ 43:22 —Enforceability—General rule
§ 43:23 — —Contractual period shorter than otherwise

applicable statutory period
§ 43:24 — —Contractual period longer than otherwise

applicable statutory period
§ 43:25 —Limitations on enforceability
§ 43:26 —Claims to which applicable—Breach of contract
§ 43:27 — —Tort claims based on failure to pay policy bene�ts
§ 43:28 — —Tort claims based on conduct other than failure to

pay policy bene�ts
§ 43:29 — —Violation of statutes or regulations governing

claim practices
§ 43:30 —Parties against whom suit limitation provision may

be asserted—Mortgagees
§ 43:31 — —Governmental entities
§ 43:32 — —Administrators or heirs
§ 43:33 — —Loss payees
§ 43:34 — —Insurers
§ 43:35 —When period begins to run—Discrete losses
§ 43:36 — —Continuous and progressive losses
§ 43:37 — —Delayed discovery
§ 43:38 —‘‘Commencement’’ of action
§ 43:39 —Equitable tolling
§ 43:40 —Exceptions to application—Breach of contract by

insurer
§ 43:41 — —Waiver and estoppel
§ 43:42 — —Excuse
§ 43:43 —Duty to advise insured of the limitations period
§ 43:44 Planning discovery—For the defendant
§ 43:45 — —Requests for admission
§ 43:46 — —Requests for production of documents
§ 43:47 — —Subpoenas
§ 43:48 — —Interrogatories
§ 43:49 —For the insured
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§ 43:50 Trial strategy and themes
§ 43:51 Summary and practice pointers checklist
§ 43:52 Illustrative clauses—Limitations defense
§ 43:53 —A�rmative defense based on statute of limitations
§ 43:54 —A�rmative defense based on contractual limitations

provision
§ 43:55 Jury charges—Statute of limitations
§ 43:56 —Contractual limitations period

Volume 4

CHAPTER 44 ENVIRONMENTAL
COVERAGE LITIGATION
§ 44:1 Scope note
§ 44:2 Statutory framework for environmental litigation
§ 44:3 The duty to defend pollution claims—The ‘‘suit’’ issue
§ 44:4 —Courts adopting traditional approach
§ 44:5 —Cases following ‘‘functional equivalent’’ approach
§ 44:6 —Qualitative approach
§ 44:7 —Problems arising from broad treatment of ‘‘suit’’
§ 44:8 —Treatment of ‘‘defense costs’’
§ 44:9 — —Context of disputes
§ 44:10 — —Legal obligations as ‘‘damages’’
§ 44:11 — —Functional test
§ 44:12 — —The indemnity presumption: Fairclough
§ 44:13 — —Aerojet and beyond
§ 44:14 ‘‘As damages’’—Introduction
§ 44:15 —Courts restricting coverage
§ 44:16 —Courts expanding coverage
§ 44:17 —Court treatment of excess policies
§ 44:18 —When are clean ups ‘‘legally obligated’’?
§ 44:19 —Limitations to ‘‘damages’’
§ 44:20 Trigger of coverage—Evolution of trigger theories
§ 44:21 — —‘‘Exposure’’ theory
§ 44:22 — —‘‘Manifestation’’ theory
§ 44:23 — —‘‘Continuous trigger’’ theory
§ 44:24 — —‘‘Injury in fact’’ theory
§ 44:25 —Application of triggers to pollution claims
§ 44:26 —Single v. Multi-Year Trigger Theories
§ 44:27 —Is the persistence of pollution itself a ‘‘trigger’’?
§ 44:28 —Conduct of other parties as ‘‘trigger’’
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§ 44:29 —Acquisition of liability as trigger
§ 44:30 —After-acquired liabilities
§ 44:31 Scope and allocation issues—Introduction
§ 44:32 —Sources of allocation disputes
§ 44:33 —Is allocation ever appropriate?
§ 44:34 —Inter-policy allocation disputes
§ 44:35 —Policyholder arguments against allocation
§ 44:36 — —The keene ‘‘pick and choose’’ theory
§ 44:37 — —CERCLA joint liability
§ 44:38 — —‘‘All sums’’
§ 44:39 —The dilemma of orphan shares
§ 44:40 — —Contract-based apportionment
§ 44:41 — —Risk-transfer theory of apportionment
§ 44:42 — —Treatment of di�erent orphan shares
§ 44:43 —Intra-policy disputes
§ 44:44 —Bases for apportionment
§ 44:45 The ‘‘occurrence’’ requirement—Introduction
§ 44:46 —Standards for evaluating intent to injure
§ 44:47 —Intended from whose vantage point?
§ 44:48 —Distinguishing between di�erent types of pollution
§ 44:49 The pollution exclusion—Introduction
§ 44:50 —Drafting history
§ 44:51 —‘‘Sudden’’
§ 44:52 — —Impossibility of a ‘‘sudden and accidental’’ spill?
§ 44:53 — —Speci�c evidence of spills: ‘‘Microanalysis’’
§ 44:54 — —‘‘Sudden’’: On-set or duration?
§ 44:55 —‘‘Accidental’’
§ 44:56 — —‘‘Accidental’’ from whose standpoint?
§ 44:57 — —Accident or pattern of conduct?
§ 44:58 — —‘‘Secondary discharges’’
§ 44:59 —Allocation
§ 44:60 Absolute pollution exclusion—Introduction
§ 44:61 —Scope of the exclusion
§ 44:62 —What is a ‘‘pollutant’’?
§ 44:63 —When are pollutants ‘‘discharged’’?
§ 44:64 —Indoor exposure claims
§ 44:65 — —Asbestos
§ 44:66 — —Carbon monoxide fumes
§ 44:67 — —Lead paint
§ 44:68 — —Miscellaneous fumes
§ 44:69 — —Sick buildings
§ 44:70 —Other nettlesome pollutants—Gasoline, oil and

other petroleum products

Table of Contents

cxxviiK 2005 Thomson/West, 9/2005



§ 44:71 — —Pesticides
§ 44:72 — —Sewage
§ 44:73 — —Smoke
§ 44:74 —Incidental releases
§ 44:75 —Concurrent causation: Non-polluting sources of

liability
§ 44:76 —‘‘Products’’ claims
§ 44:77 —Completed operations and contractors
§ 44:78 — —‘‘Completed’’ or on-going operations
§ 44:79 — —Transporting ‘‘pollutants’’
§ 44:80 — —Pollution-related operations
§ 44:81 — —Governmental directives
§ 44:82 —‘‘Premises’’ owned or occupied by insured
§ 44:83 —Innocent and passive polluters
§ 44:84 —Regulatory scrutiny
§ 44:85 —‘‘Drafting history’’ challenges
§ 44:86 —‘‘Personal injury’’ claims
§ 44:87 —‘‘Hostile �res’’
§ 44:88 —The surprise factor
§ 44:89 —New forms covering pollution
§ 44:90 Own property exclusion
§ 44:91 —Exclusion held inapplicable to pollution liabilities
§ 44:92 —Treatment of groundwater
§ 44:93 —Preventing future harm
§ 44:94 —Allocation issues
§ 44:95 ‘‘Personal injury coverage’’
§ 44:96 Motor vehicle insurance claims
§ 44:97 Number of ‘‘occurrences’’
§ 44:98 —Tests for measuring ‘‘occurrences’’
§ 44:99 — —Sources of contamination at a site
§ 44:100 — —Number of sites
§ 44:101 — —Identity of claimants
§ 44:102 —What is the ‘‘cause’’ of pollution liabilities?—Single

site claims
§ 44:103 — —Multiple site claims
§ 44:104 —Case law examples—Single site cases—One site/one

‘‘occurrence’’
§ 44:105 — — —One site/multiple ‘‘occurrences’’
§ 44:106 — —Multiple ‘‘occurrence’’ pollution cases—Multiple

sites/one ‘‘occurrence’’
§ 44:107 — — —Multiple sites/multiple ‘‘occurrences’’
§ 44:108 Claims under homeowner's policies
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CHAPTER 45 CONSTRUCTION
INSURANCE
§ 45:1 Scope note
§ 45:2 Summary of coverage issues
§ 45:3 Liability insurance
§ 45:4 Property damage de�nition
§ 45:5 —The pre-1986 policy forms
§ 45:6 — —The 1973 policy forms require physical damage
§ 45:7 —Loss of use claims
§ 45:8 — —Loss of use claims under the 1973 policy
§ 45:9 Occurrence—1973 and 1986 policy de�nitions
§ 45:10 —Occurrence-timing issues
§ 45:11 The exclusions
§ 45:12 —The contract liability exclusion
§ 45:13 —The product exclusion
§ 45:14 —The work exclusion
§ 45:15 — —The 1973 policy forms
§ 45:16 — —The 1986 policy form
§ 45:17 —The care, custody and control exclusion
§ 45:18 —The ‘‘sistership’’ exclusion
§ 45:19 — —The 1973 policy sistership exclusion
§ 45:20 — —The 1986 policy sistership exclusion
§ 45:21 —The joint venture exclusion
§ 45:22 —The pollution exclusion
§ 45:23 Completed operations and products hazards coverage
§ 45:24 —The 1986 policy forms
§ 45:25 Builder's risk coverage
§ 45:26 —Di�erences in builder's risk policy forms
§ 45:27 Burden of proof di�erences between all risk and named

peril policies
§ 45:28 Implied all risk defenses
§ 45:29 —Fortuitous loss requirement
§ 45:30 —External cause limitations
§ 45:31 Defective workmanship/construction exclusions
§ 45:32 Defective design exclusions
§ 45:33 Earth movement exclusions
§ 45:34 Latent defect or inherent vice exclusions
§ 45:35 Exceptions within exclusions
§ 45:36 Causation problems
§ 45:37 —Concurrent causation
§ 45:38 —E�cient proximate cause tests
§ 45:39 —Concurrent causation clauses
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§ 45:40 Sue and labor clauses
§ 45:41 Termination of coverage
§ 45:42 Architect/Engineer's liability policies
§ 45:43 —Insurance coverage under the cgl policy
§ 45:44 —Insurance coverage under the professional errors and

omissions policy
§ 45:45 —Exclusion for cost estimates
§ 45:46 —Exclusion for surveys on subsurface conditions
§ 45:47 Planning discovery for the insurer and insured
§ 45:48 —Suggested interrogatories and discovery requests to

be propounded by the insurer
§ 45:49 —Suggested interrogatories and document requests to

be propounded by the insured
§ 45:50 Summary and practice pointers checklist
§ 45:51 Jury charges
§ 45:52 —Claim under builder's risk policy
§ 45:53 —Claim under CGL policy

CHAPTER 46 PRODUCTS LIABILITY
INSURANCE
§ 46:1 Scope note
§ 46:2 Summary of coverage issues most commonly litigated

under products liability policies
§ 46:3 —A�rmative coverage
§ 46:4 —Exclusions
§ 46:5 —Trigger
§ 46:6 —Allocation
§ 46:7 Preliminary considerations for counsel—Counsel for the

insured
§ 46:8 — —Choosing the appropriate policy
§ 46:9 — —Mergers and successor corporations
§ 46:10 — —The insurer's duty to defend
§ 46:11 —Counsel for the insurer
§ 46:12 Commonly litigated issues in products liability coverage

cases—Does the policy cover the loss?
§ 46:13 —Signi�cant exclusions—Injury to products or work
§ 46:14 — —Business risk exclusion
§ 46:15 — —Recall exclusion
§ 46:16 — —Pollution exclusion
§ 46:17 —Trigger of coverage
§ 46:18 — —Exposure
§ 46:19 — —Manifestation
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§ 46:20 — —Injury-in-fact
§ 46:21 — —Continuous trigger
§ 46:22 —Allocation
§ 46:23 — —Joint and several
§ 46:24 — —Pro-rata
§ 46:25 Discovery in a products liability coverage action
§ 46:26 —For the insured
§ 46:27 —For the insurer
§ 46:28 Trial strategy in a products liability coverage case
§ 46:29 —Jury v. Bench Trial
§ 46:30 —Reason for plainti�'s purchase of insurance—A theme

for the insured
§ 46:31 —Reasonable limits on coverage—The premium

bargain—A theme for the insurer
§ 46:32 Summary and practice pointers checklist
§ 46:33 Illustrative forms—Complaint in declaratory judgment

action
§ 46:34 —Illustrative a�rmative defenses in insurer's answer
§ 46:35 Illustrative jury instructions
§ 46:36 —Whether the act or event resulting in the

policyholder's liability was an ‘‘accident’’ or
‘‘occurrence’’ triggering coverage under a CGL policy:
The ‘‘expected or intended’’ issue

§ 46:37 —Trigger of coverage
§ 46:38 — —Exposure theory jury instruction
§ 46:39 — —Manifestation theory jury instruction
§ 46:40 — —Injury-in-fact theory jury instruction
§ 46:41 — —Multiple/continuous trigger theory jury instruction
§ 46:42 —Notice issues: Whether the insurer was prejudiced by

the delay in receiving notice
§ 46:43 —Exclusions
§ 46:44 — —Injury to work exclusion
§ 46:45 — —Business risk exclusion

CHAPTER 47 DIRECTORS' AND
OFFICERS' LIABILITY INSURANCE
§ 47:1 Scope note
§ 47:2 Summary of coverage issues
§ 47:3 Policy issuance—The application
§ 47:4 —Remedies for misrepresentation
§ 47:5 — —Rescission
§ 47:6 — —Policy exclusions for claims known at time of

application
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§ 47:7 The insuring agreements
§ 47:8 —Individual director and o�cer coverage
§ 47:9 —Corporate indemni�cation reimbursement coverage
§ 47:10 —Entity coverage
§ 47:11 Trigger of coverage—Claims made policies
§ 47:12 —De�nition of claim
§ 47:13 —Multiple, related claims are deemed to constitute a

single claim
§ 47:14 —Notice of claim
§ 47:15 —Notice of potential claim
§ 47:16 —The discovery period
§ 47:17 Scope of coverage
§ 47:18 —Insured persons
§ 47:19 —Acts taken in o�cial capacity
§ 47:20 —Public policy
§ 47:21 —De�nition of loss
§ 47:22 —Coverage for employment practice claims
§ 47:23 Defense obligations—Indemnity policies
§ 47:24 —Advancement of defense expenses
§ 47:25 —Duty to defend policies
§ 47:26 Policy limits and retentions
§ 47:27 Other insurance clauses
§ 47:28 Policy exclusions
§ 47:29 —Typical exclusions—Bodily injury/emotional distress

exclusion
§ 47:30 — —Breach of contract exclusion
§ 47:31 — —ERISA exclusion
§ 47:32 — —Fraud and dishonesty exclusion
§ 47:33 — —Insured versus insured exclusion
§ 47:34 — —Notice under a prior policy exclusion
§ 47:35 — —Other insurance exclusion
§ 47:36 — —Personal pro�t exclusion
§ 47:37 — —Pollution exclusion
§ 47:38 — —Prior acts exclusion
§ 47:39 — —Prior or pending litigation exclusion
§ 47:40 — —Regulatory exclusion
§ 47:41 —Other exclusions
§ 47:42 Settlement—Consent to settlement
§ 47:43 —Contribution and subrogation
§ 47:44 Allocation
§ 47:45 —The larger settlement rule
§ 47:46 —The relative exposure test
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§ 47:47 —Allocation of defense expenses on the basis of the
‘‘reasonably related to’’ test

§ 47:48 —Burden of proof for allocation
§ 47:49 Policy termination and nonrenewal
§ 47:50 E�ect of the insured's bankruptcy on litigation

involving D&O liability policies
§ 47:51 Planning discovery for the insured and

insurer—Checklist for discovery by the insured
§ 47:52 —Checklist for discovery by the insurer
§ 47:53 Summary and practice pointers checklist

CHAPTER 48 INSURANCE AGENTS
AND BROKERS E & O
§ 48:1 Scope note
§ 48:2 Strategy and analysis—Preliminary

considerations—Framing the complaint
§ 48:3 — —Framing the answer
§ 48:4 — —Considering statute of limitations
§ 48:5 — —Initial investigation
§ 48:6 — —Assisting the insured in obtaining coverage
§ 48:7 — —Defenses against the insured
§ 48:8 — —Litigating coverage questions in declaratory

proceedings
§ 48:9 — — —Agent or broker as necessary or proper party
§ 48:10 — — —Dismissing the agent or broker from the

declaratory proceeding
§ 48:11 — — —Combining declaratory judgment with action for

damages
§ 48:12 — —Burden of proof
§ 48:13 — —Standard of care
§ 48:14 — —Testimony at trial—Expert testimony
§ 48:15 — — —Testimony of the broker or agent
§ 48:16 — — —Foundation for broker or agent testimony
§ 48:17 — — —Establishing personal knowledge
§ 48:18 — — —Establishing regularly conducted activity
§ 48:19 — — —Establishing reliability of the business record
§ 48:20 — —Question for jury
§ 48:21 — —Comparative and contributory negligence
§ 48:22 — —Damages—Policy terms and limits
§ 48:23 — — —Consequential damages
§ 48:24 — — —Attorneys's fees
§ 48:25 — — —Punitive or multiple damages
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§ 48:26 — — —Sanctions
§ 48:27 — —Counseling the insurance agent or

broker—Preventing errors and omissions
§ 48:28 — — — — Obtain errors and omissions coverage
§ 48:29 — — — — Avoid advertising yourself into a higher

standard of care
§ 48:30 — — — — Know the insurers
§ 48:31 — — — — Know the marketplace
§ 48:32 — — — — Know the policy
§ 48:33 — — — — Document your �les
§ 48:34 — — — — Use a diary system
§ 48:35 Legal theories, defenses and damages
§ 48:36 —Designation or determination of agent or broker

relationship
§ 48:37 —General responsibilities and duties of the

agent/broker
§ 48:38 — —Contractual duties
§ 48:39 — —Duties created in tort
§ 48:40 — —Standard of care
§ 48:41 —Liability for placing insurance with insolvent or

unauthorized carriers
§ 48:42 — —Insolvent carriers
§ 48:43 — —Unauthorized carriers
§ 48:44 —Liability for failure to procure insurance and for

failure to procure adequate insurance—Duty to
procure adequate coverage

§ 48:45 — —Duty to advise of inability to procure
§ 48:46 — —Failure to exercise reasonable diligence in

procuring insurance
§ 48:47 — —Measure of damages for failure to procure

insurance or failure to procure adequate insurance
§ 48:48 — —Defenses: The agent or broker never assumed a

duty to procure insurance
§ 48:49 — —Defenses: The agent or broker ful�lled the duty to

procure insurance with reasonable diligence
§ 48:50 — —Defenses: The client, not the agent or broker, was

responsible for the failure to obtain adequate
insurance

§ 48:51 — —Defenses: The client failed to read the policy
§ 48:52 — —Defenses: The insurance was not available
§ 48:53 —Liability for failure to maintain insurance
§ 48:54 —Liability for failure to a�rmatively advise and inform
§ 48:55 — —Failure to inform clients of the contents of their

policies
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§ 48:56 — —Failure to advise of the adequacy of the limits or
scope of coverage

§ 48:57 — —A special relationship: A special duty to advise and
inform

§ 48:58 — —Failure to advise of a change in coverage
§ 48:59 — —Claims made coverage: The duty to advise the

insured of gaps and special requirements
§ 48:60 — —Claims made coverage: The duty to provide for a

retroactive date that dovetails with the expiring
coverage

§ 48:61 — —Claims made coverage: The duty to purchase ‘‘tail’’
coverage

§ 48:62 — —Claims made coverage: Additional duties stemming
from a ‘‘special relationship’’

§ 48:63 —Liability to the insurer: Failure to disclose material
information—Application

§ 48:64 — —Claims information and suit papers
§ 48:65 —Liability to the insurer: Fraud and misrepresentation
§ 48:66 —Liability to third parties
§ 48:67 —Conclusion
§ 48:68 Summary and practice pointers checklist
§ 48:69 Illustrative juror questionnaire and jury charges—Juror

questionnaire
§ 48:70 —Jury instructions—The nature of insurance
§ 48:71 — —Insuring agreements
§ 48:72 — —Layers of insurance coverage
§ 48:73 — —Coverage under several policies
§ 48:74 — —The known loss or ‘‘loss in progress’’ rule
§ 48:75 — —Agency
§ 48:76 — —Breach of duty by agent or broker
§ 48:77 — —Standard of care—Failure to advise
§ 48:78 — —Burden of proof—Generally
§ 48:79 — — —Speci�cally
§ 48:80 — —Plainti�'s burden of proof for certain named peril

policies
§ 48:81 — —Late notice
§ 48:82 — —Insurance department knowledge
§ 48:83 — —Notice to designated parties and agents
§ 48:84 — —Waiver of notice/failure to object promptly
§ 48:85 — —Concealment or misrepresentation

CHAPTER 49 PROFESSIONAL
LIABILITY
§ 49:1 Scope note
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§ 49:2 Summary of coverage issues—For the insurer
§ 49:3 —For the insured
§ 49:4 Coverage litigation—Persons covered
§ 49:5 —Acts covered
§ 49:6 —Claims by former partners, shareholders or

employees
§ 49:7 —Damages covered—Fines, penalties, sanctions,

punitive damages
§ 49:8 — —Return of fees
§ 49:9 —Term of coverage—‘‘Claims made and reported’’
§ 49:10 — —Extended reporting period
§ 49:11 — —Retroactive date
§ 49:12 —Amount of coverage
§ 49:13 Exclusions—Intentional act/dishonesty—Not applicable

to ‘‘innocent insured’’
§ 49:14 —Liability arising out of an owned enterprise
§ 49:15 —Bodily injury/property damage
§ 49:16 —Prior acts
§ 49:17 Claims handling—Notice of claim
§ 49:18 —Duty to defend
§ 49:19 Rescission
§ 49:20 Planning discovery—For the insurer
§ 49:21 —For the insured
§ 49:22 Trial strategy
§ 49:23 Practice pointers
§ 49:24 Summary and practice pointers checklist
§ 49:25 Illustrative pleadings—Complaint
§ 49:26 —Request for production of documents
§ 49:27 —Requests for admissions
§ 49:28 Jury charges

CHAPTER 50 HOMEOWNERS
INSURANCE
§ 50:1 Scope note
§ 50:2 Coverage issues—Property coverage issues
§ 50:3 — —Exclusions
§ 50:4 — —Loss settlement issues
§ 50:5 — —The e�ect of misrepresentation
§ 50:6 —Liability coverage issues
§ 50:7 — —The insuring agreement
§ 50:8 — —Exclusions from liability coverage
§ 50:9 Strategic decisions—The insurer
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§ 50:10 — —Initiating the action
§ 50:11 — —Discovery
§ 50:12 — —Trial
§ 50:13 —The insured
§ 50:14 — —Initiating the action
§ 50:15 — —Discovery
§ 50:16 — —Trial
§ 50:17 For the insurer
§ 50:18 —Property claims
§ 50:19 —Liability claims
§ 50:20 — —Breach of the duty to defend
§ 50:21 — —Breach of the duty to indemnify
§ 50:22 For the policyholder
§ 50:23 —First-party property claims
§ 50:24 —Third-party liability claims
§ 50:25 — —Breach of the duty to defend
§ 50:26 — —Breach of the duty to indemnify
§ 50:27 Summary and practice pointers checklist

CHAPTER 51 AUTOMOBILE
INSURANCE
§ 51:1 Scope note
§ 51:2 Summary of coverage issues
§ 51:3 —Who is insured?
§ 51:4 —What vehicle is insured?
§ 51:5 —What losses are insured?
§ 51:6 —What policy or policies apply?
§ 51:7 Strategies for counsel for the insurer
§ 51:8 —Investigation of the automobile loss
§ 51:9 —Analysis of auto policies
§ 51:10 Strategies for counsel for the

policyholder—Policyholder's expectations
§ 51:11 —Gathering the facts
§ 51:12 —Policy analysis
§ 51:13 Personal auto coverage—Persons insured—Household

limitations
§ 51:14 — —Permissive users
§ 51:15 —Insured vehicles—Scheduled vehicles
§ 51:16 — —Replacement vehicles
§ 51:17 —What losses are insured?
§ 51:18 —Business exclusions in personal auto policies—Use-

for-pro�t exclusions
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§ 51:19 — —Exclusions for use as public or livery conveyance
§ 51:20 —Collision/comprehensive coverage—Collision coverage
§ 51:21 — —Comprehensive coverage
§ 51:22 Commercial auto coverage—Covered vehicle

designation
§ 51:23 —Persons insured
§ 51:24 — —Employees covered
§ 51:25 — —Lessors/lessees
§ 51:26 —Exclusions
§ 51:27 —Trucker's policy
§ 51:28 Uninsured (UM) and underinsured (UIM) motorist

coverage—Statutory requirements
§ 51:29 — —Policies a�ected
§ 51:30 — —Rejection of UM/UIM coverage
§ 51:31 —De�nition of uninsured motor vehicle
§ 51:32 — —Hit and run vehicle
§ 51:33 — —Coverage denied by insurer
§ 51:34 —Limitations—Occupying unscheduled vehicle
§ 51:35 — —Seto� limitations
§ 51:36 Discovery
§ 51:37 Coverage litigation strategies—The insured's

perspective
§ 51:38 —The insurer's perspective
§ 51:39 Practice pointers
§ 51:40 Illustrative forms—Complaint
§ 51:41 —Answer
§ 51:42 Sample jury instructions—Covered vehicle
§ 51:43 —New vehicle
§ 51:44 —Family member
§ 51:45 —Permissive use
§ 51:46 —Uninsured Motorist Act
§ 51:47 —Noncovered use of truck
§ 51:48 —No-fault coverage

CHAPTER 52 CAUSATION ISSUES IN
PROPERTY AND CASUALTY
INSURANCE
§ 52:1 Scope note
§ 52:2 Summary of coverage issues
§ 52:3 —Property insurance or casualty insurance
§ 52:4 —Relevance of causation in �rst-party property

insurance
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§ 52:5 —Property causation doctrines
§ 52:6 — —E�cient proximate causation
§ 52:7 — —Concurrent causation
§ 52:8 — —Other causation standards
§ 52:9 —Contractual exceptions to causation doctrines: Anti-

concurrent causation clauses
§ 52:10 —Third-party concurrent causation
§ 52:11 For the insurer—Identifying the issues
§ 52:12 — —Issues advantageous to the insurer
§ 52:13 — —Issues to be avoided
§ 52:14 — —Is it really a causation case? How can you keep it

from becoming one?
§ 52:15 —Identifying the applicable cause(s)—Factual

investigation
§ 52:16 — —Necessity for and use of experts
§ 52:17 — —Characterization of events
§ 52:18 — —Di�erences in analysis/investigation between

property and casualty policies
§ 52:19 —Advantages and disadvantages of a joint

investigation
§ 52:20 —Litigating causation issues
§ 52:21 For the insured—Identifying the issues
§ 52:22 — —Issues advantageous to the insured
§ 52:23 — —Issues to be avoided
§ 52:24 —Identifying the applicable cause(s)
§ 52:25 — —Narrow and broad views of causation
§ 52:26 — —In�uencing and monitoring the insurer's

investigation
§ 52:27 — —Involvement of insured's experts
§ 52:28 —Litigating causation issues
§ 52:29 — —Framing the issues
§ 52:30 — —Property insurance—Motion vs. Jury

Determination
§ 52:31 — —Casualty insurance—Timing of resolution
§ 52:32 Distinctions between property and casualty insurance
§ 52:33 Property insurance causation—Causation generally
§ 52:34 —E�cient proximate causation—Modern origin of

doctrine
§ 52:35 — —E�cient proximate cause states—Policy language

not enforced
§ 52:36 — — —E�ect of policy language uncertain
§ 52:37 — —E�cient proximate cause—Anti-concurrent

causation policy provision enforceable
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§ 52:38 — — —‘‘Loss of market’’ clause
§ 52:39 —Other theories of property insurance causation
§ 52:40 Concurrent causation under casualty insurance policies
§ 52:41 Planning discovery for insurer and insured
§ 52:42 —Discovery issues common to both insurer and

insured—First-party claims: History of the insured
property

§ 52:43 — —Casualty insurance—Basis of the insured's liability
§ 52:44 — —Facts learned during the other party's

investigation
§ 52:45 —Discovery issues for the insurer
§ 52:46 — —Summary judgment motions
§ 52:47 — —Defending against the insured's discovery
§ 52:48 — —Underwriting information
§ 52:49 —Discovery issues for the insured
§ 52:50 — —Framing the issues in a favorable manner
§ 52:51 — —Summary judgment
§ 52:52 Trial strategy and themes for the insurer and

insured—For the insurer
§ 52:53 — —Themes to be argued and avoided
§ 52:54 — —Question of law or question of fact?
§ 52:55 — —Use of demonstrative evidence
§ 52:56 — —Use of expert witnesses
§ 52:57 —For the insured
§ 52:58 — —Themes to be argued or avoided
§ 52:59 — —Use of demonstrative evidence
§ 52:60 — —Using the insurer's own witnesses against the

insurer
§ 52:61 Summary and practice pointers checklist
§ 52:62 Illustrative pleadings—Answer/a�rmative defense
§ 52:63 —Declaratory relief complaint
§ 52:64 Jury charges—E�cient proximate cause instruction
§ 52:65 —Casualty concurrent cause instruction

CHAPTER 53 OCEAN MARINE
INSURANCE
§ 53:1 Scope note
§ 53:2 Summary of coverage issues
§ 53:3 —The hull policy
§ 53:4 —Protection and indemnity policy
§ 53:5 —The cargo policy
§ 53:6 Strategic considerations for the insurer
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§ 53:7 Strategic considerations for the insured
§ 53:8 The hull policy—Coverage
§ 53:9 —Warranties
§ 53:10 —Damages
§ 53:11 —Total losses
§ 53:12 Protection and indemnity policy—Coverage
§ 53:13 —Conditions
§ 53:14 —Representations and warranties
§ 53:15 —Limitations and exclusions
§ 53:16 —Extended and speci�c coverages
§ 53:17 The cargo policy—Coverage
§ 53:18 —Insurable interest
§ 53:19 —Covered risk
§ 53:20 —Indemnity—Particular average and general average
§ 53:21 — —Particular average
§ 53:22 — —General average
§ 53:23 —Implied warranty of seaworthiness
§ 53:24 Planning discovery
§ 53:25 —For the insurer
§ 53:26 —For the insured
§ 53:27 Trial strategy and themes—For the insured
§ 53:28 —For the insurer
§ 53:29 Summary and practice pointers checklist
§ 53:30 Illustrative pleadings
§ 53:31 —Complaint for declaratory judgment
§ 53:32 —Answer to complaint for declaratory judgment
§ 53:33 —Plainti�s' original petition—Failure to pay insurance

bene�ts (louisiana)
§ 53:34 —Complaint for exoneration from or limitation of

liability
§ 53:35 —Stipulation out of limitation of liability action
§ 53:36 Jury charges
§ 53:37 —Disclosure of material facts
§ 53:38 —Contractually altered duty with respect to material

fact
§ 53:39 —Utmost good faith of insured
§ 53:40 —Delay in providing notice of claim to insurer
§ 53:41 —Representations versus warranties: E�ect of breach

on coverage
§ 53:42 —Waiver of breach/insured estopped from denying

coverage
§ 53:43 —Interpretation/application of exclusionary language
§ 53:44 —E�ect of ‘‘held covered’’ clause
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§ 53:45 —Requirement of an ‘‘insurable interest’’
§ 53:46 —Insurer's bad faith

CHAPTER 54 INLAND MARINE
INSURANCE
§ 54:1 Scope note
§ 54:2 Summary of coverage issues
§ 54:3 —Most commonly litigated coverage issues—Who had

custody or control of the property at the time of the
loss?

§ 54:4 — —Whether the insured property was ‘‘in transit’’
§ 54:5 — —Collision
§ 54:6 — —Overturn
§ 54:7 — —External cause
§ 54:8 — —Common issues under personal property, jewelry

or �oater policies
§ 54:9 Litigation issues for the insurer's counsel
§ 54:10 —Choice of law
§ 54:11 —Venue
§ 54:12 —Procedural issues
§ 54:13 —Policy forms
§ 54:14 —Bad faith
§ 54:15 Litigation issues for the insured's counsel
§ 54:16 —Does coverage exist?
§ 54:17 —The reasonable expectations doctrine
§ 54:18 —Which policy applies
§ 54:19 Litigation under inland marine insurance policies
§ 54:20 —Custody and control
§ 54:21 —In transit
§ 54:22 — —Commencement of transit
§ 54:23 — —Interruption of transit
§ 54:24 — —Termination of transit
§ 54:25 —Litigation involving collision
§ 54:26 —Overturn and upset
§ 54:27 —External causes
§ 54:28 —Personal property and jewelry—Fur �oater policies
§ 54:29 — — —Household
§ 54:30 — — —Scheduled items and particular risks
§ 54:31 —Tourist property insurance
§ 54:32 —Traveling salesperson's sample insurance
§ 54:33 —Jeweler's block insurance
§ 54:34 Planning discovery for the insurer and the

insured—General comments
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§ 54:35 —Discovery for the insured's attorney
§ 54:36 — —The agent
§ 54:37 — —Underwriting information
§ 54:38 — —General underwriting materials
§ 54:39 — —The claims �le
§ 54:40 — —Claims manuals from the claims department
§ 54:41 — —Third-Party sources
§ 54:42 — —Use of documents in depositions
§ 54:43 —Discovery strategies for the insurer's attorney
§ 54:44 — —Defending against the insured's discovery
§ 54:45 — —Factual basis of the claim
§ 54:46 Trial strategy and themes for the insurer and

insured—Trial strategy for the insured
§ 54:47 —Trial strategy for the insurer
§ 54:48 Practice pointers checklist
§ 54:49 Sample pleadings
§ 54:50 —Sample complaint
§ 54:51 —Sample answer
§ 54:52 Sample jury charge

Volume 5

CHAPTER 55 GARAGE LIABILITY AND
GARAGEKEEPERS INSURANCE
§ 55:1 Scope note
§ 55:2 Summary of coverage issues
§ 55:3 For the insurer—Necessary information for the insurer
§ 55:4 —General issues to raise with the insurer
§ 55:5 —Case analysis for litigation and settlement
§ 55:6 For the insured—Necessary information for the insured
§ 55:7 —General issues to raise with the insured
§ 55:8 —Case analysis for litigation and settlement
§ 55:9 Covered autos—What are ‘‘covered autos’’?
§ 55:10 —Categories of covered autos
§ 55:11 —Owned autos acquired after the policy
§ 55:12 —Certain trailers and temporary substitute autos
§ 55:13 Garage liability coverage—Nature of coverage
§ 55:14 — —What are considered ‘‘garage operations’’
§ 55:15 — —Distinction between ‘‘other than covered autos’’

and ‘‘covered autos’’ insuring agreement language
§ 55:16 —Who is an insured?
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§ 55:17 —Coverage extensions—Payments for expenses
§ 55:18 — —Out-of-state coverage
§ 55:19 Garage liability exclusions—Expected or intended

injury
§ 55:20 —Contractual
§ 55:21 —Workers' compensation
§ 55:22 —Employee indemni�cation and employer's liability
§ 55:23 —Fellow employee
§ 55:24 —Care, custody or control
§ 55:25 —Leased autos
§ 55:26 —Pollution exclusion
§ 55:27 — —Garage operations other than covered autos
§ 55:28 — —Garage operations—Covered autos
§ 55:29 —Racing
§ 55:30 —Watercraft or aircraft
§ 55:31 —Defective products
§ 55:32 —Work you performed
§ 55:33 —Loss of use
§ 55:34 —Products recall
§ 55:35 —Liquor liability
§ 55:36 Garage liability limits of insurance—Aggregate limit of

insurance—Garage operations—‘‘Other than covered
autos’’

§ 55:37 —Limit of insurance— —‘‘Covered autos’’
§ 55:38 —Coordination of limits with medical payments

coverage, uninsured motorist, and underinsured
motorist endorsements

§ 55:39 —Deductible
§ 55:40 Garagekeepers coverage—Nature of coverage
§ 55:41 — —Scope of coverage
§ 55:42 — —Other insurance
§ 55:43 — —Designation of covered autos in declarations
§ 55:44 — —Comprehensive, speci�ed causes, and collision

coverage
§ 55:45 —Who is an insured?
§ 55:46 Garagekeepers exclusions—Contractual obligations
§ 55:47 —Theft by the insured, its employees or shareholders
§ 55:48 —Defective parts or materials and faulty work you (the

insured) performed
§ 55:49 —Other excluded losses—Electronics
§ 55:50 Garagekeepers limits of insurance and deductible
§ 55:51 Physical damage coverage—Nature of coverage
§ 55:52 —Towing coverage
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§ 55:53 —Glass breakage, hitting a bird or animal, falling
object or missiles coverage

§ 55:54 —Coverage extensions
§ 55:55 Physical damage exclusions—Exclusions for ‘‘losses’’ to

certain covered autos and other property
§ 55:56 —False pretenses
§ 55:57 —Exclusions for auto dealers only
§ 55:58 —Other exclusions
§ 55:59 Physical damage coverage limits of insurance and

deductible—Special deductible provisions for auto
dealers only

§ 55:60 —Special deductible provisions for non dealers only
§ 55:61 Garage conditions—Loss conditions—Appraisal for

physical damage loss
§ 55:62 — —Duties in the event of accident, claim, suit or loss
§ 55:63 — —Legal actions against the insurer
§ 55:64 — —How this provision is applied in direct action

states
§ 55:65 — —Loss payments—Physical damage coverage
§ 55:66 — —Transfer of rights of recovery—Subrogation
§ 55:67 —General conditions—Concealment, misrepresentation

and fraud
§ 55:68 — —No bene�t to bailee
§ 55:69 — —Other insurance
§ 55:70 — —Policy period and coverage territory
§ 55:71 — —Two or more coverage forms or policies issued by

the insurer
§ 55:72 De�nitions
§ 55:73 —Accident
§ 55:74 —Auto
§ 55:75 —Bodily injury
§ 55:76 —Covered pollution cost or expense
§ 55:77 — —What is not included in the de�nition
§ 55:78 —Garage operations
§ 55:79 —Insured
§ 55:80 —Insured contract
§ 55:81 —Loss
§ 55:82 —Pollutants
§ 55:83 —Products
§ 55:84 —Property damage
§ 55:85 —Suit
§ 55:86 —Trailer
§ 55:87 —Work you performed
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§ 55:88 Planning discovery—For the insurer
§ 55:89 —For the insured
§ 55:90 Trial strategy and themes—For the insurer
§ 55:91 —For the insured
§ 55:92 Summary and practice pointers checklist
§ 55:93 Illustrative pleadings
§ 55:94 —For the insured
§ 55:95 —For the insurer
§ 55:96 Jury charges

CHAPTER 56 EMPLOYMENT
PRACTICES LIABILITY INSURANCE
§ 56:1 Scope note
§ 56:2 Summary of coverage issues
§ 56:3 For the insurer
§ 56:4 For the insured
§ 56:5 Coverage for employment practices claims under

policies other than EPLI policies—Bodily injury and
property damage

§ 56:6 —Personal injury
§ 56:7 —An occurrence and intentional acts
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