
Index

ACCOUNTING METHODS
See Appraisal; Valuation

ACCUMULATED EARNINGS
Capitalization, see Capitalization
Charters provision, accumulated surplus,

10:28
Taxation, see Taxation

AGENCY LAW
Generally, 8:5
Authority, see Authority
Liabilities of parties, see Liabilities of

Parties
Signatures, status disclosures, 8:9
Undisclosed principal liability, 8:9
Veil piercing, agency liability theories

applied, 8:18

ALTER EGO THEORIES
See Piercing the Corporate Veil

ALTERNATE DISPUTE
RESOLUTION

Oppression of minority shareholders,
9:4

ANTITRUST LAWS
Joint venture corporations, 1:8

APPRAISAL
See also Valuation
Generally, 7:27, 7:32, 9:4
Arbitration distinguished, 9:10
Specialized resources for closely held

entities, 1:35

ARBITRATION
Generally, 9:9 et seq.
Advantages, 9:9
Advocates vs impartial arbitrators, 9:17
All-shareholder vs some-shareholder

agreements, 9:18
American Arbitration Association boiler-

plate, 9:14

ARBITRATION—Cont’d
Appointment of arbitrators, 9:17
Appraisal distinguished, 9:10
Appraisal valuations of stock, 7:32
Association delegated to name arbitra-

tor, 9:17
Authority of arbitrators, establishing,

9:14
Broad scope arbitration, 9:14
Bylaws, inclusion of provisions in, 9:17
Charters, inclusion of provisions in,

9:17
Choice of law provisions, 9:14
Close vs public corporations,

governance principles, 9:11
Common law limitations, 9:11
Compelling, 9:11
Constitutional challenges to pre-dispute

agreements, 9:11
Corporate governance principles,

conflicting, 9:11
Corporation as party bound by

shareholders’ agreement, 9:18
Court appointment of arbitrators, 9:17
Deadlocked arbitrators, 9:17
Deadlocks, bylaw provision, 10:38
Delegation of authority to name arbitra-

tor, 9:17
Director conflicts, 9:11
Discretion of arbitrators, restricting, 9:9
Dissension, ability of arbitrators to elim-

inate, 9:9
Dissolution awards, 9:12
Dissolution petitions, arbitration as pre-

requisite, 9:17
Dissolution vs, 9:12
Drafting considerations, 9:14
Fashioned remedies, 9:9
Federal Arbitration Act, 9:11
Fiduciary duties, disputes re, 9:11
Illegal contract challenges to arbitration

provisions, 9:14
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ARBITRATION—Cont’d
International operations, 9:9
Interpretation of agreements for, 9:14
Judicial hostility, 9:11
Management decision disputes, 9:10
Named arbitrators, 9:17
Neutral third arbitrators, 9:17
Neutral voting trust trustees, 9:8
Number of arbitrators, 9:17
Parties to agreements, 9:18
Pooling agreement disputes, 9:11
Powers of arbitrators, establishing, 9:14
Pre- and post-dispute arbitration agree-

ments, 9:14
Pre-dispute agreements, 9:11
Preemption of state laws, 9:11
Pre-incorporation agreement provisions

generally, 9:17
Privacy advantages, 9:9
Refusal of party to appoint arbitrators,

9:17
Remedial powers, grants of, 9:14
Resolution of directors, award given

effect as, 9:12
Scope of arbitration, 9:10, 9:14
Selection of arbitrators, 9:17
Shareholders’ agreements

inclusion of provisions in, 9:17
specimen provision, 10:72

Specific enforcement of agreement to
arbitrate, 9:11

Spouses, inclusion in shareholders’
agreements, 9:18

Standby, named arbitrators, 9:17
State laws, federal preemption, 9:11
Statutes, 9:11
Stay of dissolution pending, 9:12
Stay pending dissolution proceeding,

9:12
Substitute arbitrators, provision for, 9:17
Technical question disputes, resolution

of, 9:10
Transfer restriction disputes, 7:49
Two arbitrators and an umpire, 9:17
Umpires, 9:17
Uniform Arbitration Act, 9:11
Valuation, 7:32, 9:10
Voting trust with neutral trustees, 9:8

ARTICLES OF INCORPORATION
AND ORGANIZATION

See Charters and Articles

ASSET DISTRIBUTIONS
See Distributions

ASSET SALES
Debt workout restraints, specimen pro-

vision, 10:68
Judicially ordered, 9:14
Squeeze-out accomplished through, 9:2,

9:3

ATTORNEYS AT LAW
Concurrent and consentable conflicts,

2:2
Derivative actions, conflicts of interest,

2:2
Incorporation ethical duties, 2:2
Peace treaty negotiation and drafting,

9:4
Representational conflicts, 10:71

AUTHORITY
Generally, 8:1 et seq.
Actual, 8:5
Apparent, 8:5
Buyout exercise and enforcement, 7:24
Bylaw grants of, 8:5
Close vs public corporations, 8:1
Contracts of corporations, authority to

enter into, 8:5
De facto corporation, 8:12
Defective incorporation, liability for,

8:12
Directors, individual acts of, 8:5
Disclosure of corporate principal, 8:9
Dissolution, liabilities after, 8:14
Estoppel, corporation by, 8:12
Estoppel to deny, 8:5
Failure to disclose corporate principal,

8:9
Formalities, effect of observance, 8:2
Habit evidence and implied authority,

8:5
Implied, 8:5
Incorporators, 8:11
Inherent agency powers, 8:5
Intracorporate disputes, 8:6
Liabilities and, 8:5

CLOSE CORPORATIONS AND LLCS
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AUTHORITY—Cont’d
Limits of implied authority, 8:5
Litigation, power to initiate, 8:6
LLCs, 8:7
Manifestations, 8:5
Nondisclosure of principal, 8:9
Officers

generally, 8:5
deadlocks, 8:6
intracorporate disputes, 8:6
third parties, authority re, 8:5

Promoters, 8:11
Reasonable assumptions of third parties,

8:5
Scope of implied authority, 8:5
Shareholders, 8:5
Signatures, corporate capacity, 8:9
Third parties, authority re, 8:5
Transfer restriction exercise and

enforcement, 7:24
Ultra vires acts, 8:8
Undisclosed principal liability, 8:9

BAD FAITH
Generally, 9:19
Dividend policies, 9:22

BANKRUPTCY
Buyout option triggered by, 7:5

BINDING NATURE
Shareholders’ agreements, notice to

transferees, 4:35

BLOCK VOTING
See Shareholders’Agreements

BLUE SKY LAWS
Joint venture corporations, 2:19

BOARDS OF DIRECTORS
See Directors

BOOK VALUE
Generally, 2:15, 7:5
Professional corporations, 10:52

BOOKS AND RECORDS
Generally, 8:2
Disclosure duties, statutory, 9:55
Veil piercing and failure to maintain,

8:18

BROKERS AND DEALERS
Regulation, 2:19

BUSINESS CORPORATION LAWS
See also Statutes
Generally, 1:25

BUSINESS ENTITY STATUS
Arbitration agreement, corporation as

party bound by, 9:18
Attorneys, representational conflicts,

10:71
Authority, see Authority
Business purpose tax limitations on

choice of entity, 2:12
Business trusts, 2:3
Check the box regulations, 2:7
Choice between corporate and LLC

forms, 2:3
Conflicts of interest among incorpora-

tors, 2:2
Corporation or shareholders as benefi-

ciaries of fiduciary duties, 9:19
De facto corporation, 8:12
Deductions, taxable, 2:5
Defective incorporation, liability for,

8:12
Derivative actions, see Derivative

Actions
Disadvantages of closed corporation

form generally, 1:15
Disregarding. See Piercing the

Corporate Veil
Dissolution, see Dissolution
Double taxation of corporations, 2:5
Estoppel, corporation by, 8:12
Estoppel to deny, 8:12
Farming corporations, restrictions on,

2:3
Fiduciary duties owed, to corporation or

to shareholders, 9:19
Fiduciary duty law recognizing distinc-

tive needs of closely held
enterprises, 1:30

Importance of examining the particular
setting, 1:19

Interference with contract claims, 8:26
Joinder of corporation in litigation, 9:22
Legal bases for disregarding entity’s

separateness, 8:25
LLC vs close corporation, 2:4
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BUSINESS ENTITY STATUS—Cont’d
Multiple corporations carrying on same

business, 1:18
Parties to litigation, 1:15, 9:22
Pass-through elections

tax considerations, 2:7
Pass-through entity taxation generally,

2:17
Piercing. See Piercing the Corporate

Veil
Pre-incorporation liabilities, 8:11
Real estate investment trusts, 2:3
S corporations, see S Corporations
Shareholders’ agreements

corporation as party bound by, 9:18
inclusion of corporation as party to,

4:40
Statutory limits to entity permanence

and providing remedies for dissen-
sion, 1:29

Survival of pre-incorporation liabilities,
8:11

Taxation, 1:23
Transfer of title, 1:15
Trapped losses, tax considerations, 2:5
Veil piercing, see Piercing the Corporate

Veil
Voluntary vs involuntary creditors, 1:18
Who speaks for entity

generally, 8:1 et seq.
see also Authority
transfer restriction decisions, 7:24

BUSINESS NEED
Control agreements, 4:2, 4:3
Veto powers, 4:19

BUSINESS PURPOSE
See Taxation

BUSINESS TRUSTS
Generally, 2:3

BUY-AND-SELL AGREEMENTS
See also Buyouts
Generally, 7:10
Conflicts of interest among incorpora-

tors, 2:2
LLC, transfers, 5:10
Shareholder control agreements, 4:11
Shareholder employment contracts in,

6:11

BUY-AND-SELL AGREEMENTS
—Cont’d

Specimen form, 10:57

BUYOUTS
See also Transfer Restrictions
Generally, 7:1 et seq.
Agreements

generally, 7:1 et seq.
see also Shareholders’Agreements
absolute restraints, validity of, 7:7
acquisitions, effect of, 7:20
alienation restraints, treatment as, 7:6
amendment of charter or bylaws to

remove, 7:15
approval requirements, validity, 7:6
arbitration of disputes, 7:49
balance of power, preserving, 7:3
business insurance funding, 7:45
bylaw provisions, 7:1
challenges based on other laws, 7:14
charter and article provisions, 7:1
combining first options and buyouts

generally, 7:42
dissolution arrangements, 7:43

conflict of interest challenges, 7:24
consent requirements, 7:5
consent restraints, 7:8
contractual vs statutory transfer

restrictions, 7:2
control protection requirements, 7:2
control questions raised by exercise,

7:24
corporate enforcement, 7:10
corporate shareholders subject to,

7:37
corporate vs shareholder purchasers,

7:11
cross purchase agreements

buy-and-sell agreements
distinguished, 7:10

cross options, 7:40
insurance funding, 7:45
specimen form, 10:57
tax considerations, 7:47

cross purchase and redemption provi-
sions compared, 7:1

death
enforcement after, 7:26
exercise on, 7:3

CLOSE CORPORATIONS AND LLCS

Index-4



BUYOUTS—Cont’d
Agreements—Cont’d

death—Cont’d
option triggered by, 7:5
planning for, 7:1
simultaneous death provisions,

7:42
transfers on, 7:16
triggers, 7:10

deferred payment provisions
generally, 7:45
validity, 7:11

designated persons, validity of
required transfers to, 7:6

disability
buyouts, 7:44
option, 7:5, 7:37
specimen form, 10:64, 10:65

dissolution, application on, 7:20
dividend rights, 7:49
drafting considerations, 7:4, 7:35 et

seq.
earned surplus, corporate purchase

from, 7:11
economic incentives to restricting

transfers, 7:2
employees

buyout restrictions on shares
purchased by, 7:3

challenges to option triggers, 7:9
termination triggering, 7:10

enforceability
generally, 7:6 et seq.
conflict of interest challenges, 7:24
control questions raised by

exercise, 7:24
corporate enforcement, 7:10
holder enforcement, 7:10
legend requirements, 7:12
post mortem enforcement, 7:26
share legend requirements, 7:12
specific performance, 7:26
vested right challenges, 7:15
voluntary compliance incentives,

7:26
waiver defenses, 7:23

escrow enforcement provisions, 7:26
estoppel challenges to options, 7:39
fair value, fiduciary duty to pay, 7:10

BUYOUTS—Cont’d
Agreements—Cont’d

family corporations
generally, 7:5
divorce, 7:18
validity, 7:17

family members, transfers to, 7:37
federal securities law challenges, 7:22
fiduciary duty challenges, 7:21
first option agreements distinguished,

7:10
first refusal rights, 7:5, 7:9
fraud challenges, 7:22
funding of option provisions, 7:45
good will valuation, 7:28
holder enforcement, 7:10
implementation, 7:35 et seq.
implicit waivers, 7:23
incapacity of shareholder, planning

for, 7:1
insolvency, option triggered by, 7:5
insolvency of corporation, 7:11
installment sales, 7:45
insurance funding, 7:49
investment securities law require-

ments, 7:12
involuntarily dissolution, 7:20
joint venture corporations, 7:7
kinds of transfer restrictions, 7:5
legend requirements on share certifi-

cates, 7:6
life insurance funded, 7:11
life insurance linked, 7:3
liquidity problems, 7:2, 7:3
LLCs, 7:3
lottery characterization, 7:3
majority vote to remove transfer

restrictions, 7:15
mandatory buyouts

generally, 7:5
validity, 7:10

merger or consolidation
generally, 7:20
removal by, 7:15

Model Business Corporation Act, 7:6,
7:11

mutuality of obligation challenge,
7:11

notice requirements, 7:6, 7:7

INDEX
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BUYOUTS—Cont’d
Agreements—Cont’d

oppression challenges, 7:20
other shareholders, transfers to, 7:37
parties to restrictive stock agreements,

7:36
planning, 7:4
pledge funding devises, 7:45
post mortem enforcement, 7:26
professional corporation qualifica-

tions, protecting, 7:3
proportional purchase obligations of

other shareholders, 7:42
purposes, 7:3
removal of transfer restrictions, 7:15
restraint of trade challenges, 7:8
retirement buyout option, 7:37
Rule 10b-5 challenges, 7:22
S corporations qualification, protec-

tion, 7:3
securities law exemptions, protection

of, 7:3
share legend requirements, 7:12
shareholder vs corporate purchase,

7:11
shareholders’ agreements

generally, 4:11
specimen form, 10:56

simultaneous death provisions, 7:42
sinking fund used to purchase, 7:36,

7:45
specific performance, 7:26
statutory close corporations, 7:6
statutory vs contractual transfer

restrictions, 7:2
strict construction, 7:6, 7:7
successive options, 7:41
surplus, corporate purchase from,

7:11
tax considerations

gift and estate tax, 7:48
income tax, 7:47

termination of employment triggering,
7:10

testamentary transfers, 7:16
tontines, 7:3
transferees, class restrictions on, 7:5
triggering of option rights, 7:9
types of transfer restrictions, 7:5
unconscionability challenges, 7:9

BUYOUTS—Cont’d
Agreements—Cont’d

valuation problems resolved by, 7:3
voluntary compliance incentives, 7:26
waivers, 7:23
will provisions, complementary, 7:26

Buy-and-sell agreements distinguished,
7:10, 7:11

Bylaws, 9:6
Charter, 9:6
Choice of law, 7:3, 7:25
Complexity in LLC, 7:2
Corporate requests for, 9:10
Court-ordered, 9:9, 9:10
Deadlock resolution through, 9:6
Death or incapacity of shareholder, 9:6
Disability

generally, 7:44
option on, 7:37
option triggered by, 7:5
specimen form, 10:64, 10:65

Effect of stock transfer restrictions on
nonconsenting shareholders, 7:11

Fiduciary duty as a limit on transfer
restrictions and buyout agreements,
7:12

First refusal rights, 7:5, 7:9
Installment payments, 9:11
Judicial orders, 9:8, 9:10, 9:11
Kinds of exit restrictions, 7:5
Majority holders, buyout orders directed

to, 9:10
Necessity of placing restrictions on

share certificates or otherwise giv-
ing notice, 7:10

Options
generally, 7:5, 7:9
see also Transfer Restrictions
bankruptcy, option triggered by, 7:5
combining first options and buyouts

generally, 7:42
dissolution arrangements, 7:43

conflicts of interest among incorpora-
tors, 2:2

cross options, 7:40
disability, option triggered by, 7:5
disability buyout option, 7:37
first options, 7:9
LLCs, 2:7

CLOSE CORPORATIONS AND LLCS
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BUYOUTS—Cont’d
Options—Cont’d

professional corporations, 2:9
Redemption of shares

generally, 7:11
see also Shares and Shareholders

Remedies, statutory, 9:35
S corporations qualification, protection,

7:3
Securities law exemptions, protection of,

7:3
Shareholder agreement, 9:6
Shareholder requests for, 9:10
Statutes authorizing transfer restrictions

in closely held corporations and
LLCs, 7:6

Statutory redemption limitations
generally, 7:11
see also Shares and Shareholders

Statutory vs contractual transfer restric-
tions, 7:2

Transfer restrictions, buyout arrange-
ments, estate and gift taxes, 7:50

Validity
generally, 7:6 et seq.
absolute restraints, 7:7
alienation restraints, treatment as, 7:6
approval requirements, 7:6
consent restraints, 7:8
corporate enforcement, 7:10
corporate vs shareholder purchasers,

7:11
death triggers, 7:10
deferred payment, 7:11
designated persons, required transfers

to, 7:6
director approval requirements, 7:8
estoppel challenges to options, 7:39
factors considered, 7:7
fairness analyses, 7:7
family corporations, 7:17
federal securities law challenges, 7:22
fiduciary duty challenges, 7:21
fraud challenges, 7:22
holder enforcement, 7:10
insolvency of corporation, 7:11
mandatory buyouts, 7:10
market and option price discrepan-

cies, 7:9

BUYOUTS—Cont’d
Validity—Cont’d

mutuality of obligation, 7:11
needs analyses, 7:7
notice requirements, 7:6, 7:7
oppression challenges, 7:20
purposes analyses, 7:6, 7:7
restraint of trade challenges, 7:8
shareholder vs corporate purchasers,

7:11
statutes, 7:6
strict construction, 7:6, 7:7
unconscionability challenges, 7:9
valuation and, 7:7, 7:27
vested right challenges, 7:15

Validity, below
Valuation, see Valuation

BYLAWS AND OPERATING
AGREEMENTS

Generally, 3:1
Amendments

judicially ordered, 9:14
requirements for, 10:36
transfer restrictions, removal by

amendment, 7:15
vested right challenges, 7:15

Authority grants, 8:5
Conflicting provisions, 4:41, 7:24
Conflicts of interest among incorpora-

tors, 2:2
Conflicts validation provisions

specimen provisions, 10:26
Directors

compensation, 10:37
cumulative voting, 3:8

Drafting considerations, 3:6
Effectiveness

circumvention protection, 3:50
placement of provisions, 3:51
repeal protection, 3:50
share certificates , unusual clause ref-

erences, 3:52
unanimous consent, unusual provi-

sions, 3:49
Employee shareholders employment

contracts, 6:9
Federal securities laws, Challenges to

transfer restrictions and buyout
agreements based on fraud, 7:13

INDEX
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BYLAWS AND OPERATING
AGREEMENTS—Cont’d

Financial rights
generally, 3:22-3:34
conversion rights, 3:32
cumulative dividends, 3:28
dividend preferences, 3:26
grouping stock clauses, 3:24
liquidation preferences, 3:29
noncumulative dividends, 3:28
‘‘participating’’ preferred, 3:27
preferred made ‘‘callable,’’ 3:30
preferred stock

protection, 3:34
term, 3:25
voting rights, 3:33

share warrants, 3:32
sinking funds, 3:31
stock designation, set name, 3:23

Forms. Specimen provisions and forms,
below

Indemnification of directors
specimen provision, 10:43

Joint venture corporations, 1:8
LLC operating agreements

generally, 5:1 et seq.
amendments, 5:5
business and legal needs, 5:2
form of agreements and parties

bound, 5:4
Preincorporation agreements re provi-

sions in, 2:28
Preparation

generally, 3:44-3:48
function, 3:45
special considerations, close corpora-

tions, 3:46
status, 3:44
statutes, latitude provided by, 3:47
traditional content, 3:48

Record dates, fixing, 10:44
Recurring clauses, closely held firm

generally, 3:35-3:43
buyout, 3:38
exculpation, managers and directors,

3:42
indemnification, 3:43
informal operations, 3:39
preemptive rights, 3:36

BYLAWS AND OPERATING
AGREEMENTS—Cont’d

Recurring clauses, closely held firm
—Cont’d

restriction of transferability, 3:37
right to inspect, 3:40
validating act, interested directors,

3:41
Removal of employee shareholders, 6:3,

6:9, 6:16
Shareholders’ agreements

conflicting provisions, 4:41
inclusion in, 4:33

Specimen provisions
amendments, requirements for, 10:36
arbitration of deadlocks, 10:38
consents, record dates for, 10:44
deadlocks, arbitration of, 10:38
directors’ compensation, 10:37
directors’ qualifications, 10:35
joint venture corporations, 10:16
long-term employment contracts,

10:39
management, 10:40
meetings, 10:35
notices, record dates for, 10:44
officers’ duties and authorities, 10:35
proxies, 10:35
record dates, fixing, 10:44
registered office and agent, 10:35
specimen code of bylaws, 10:35
transfer restrictions

direct restrictions, 10:15
exempt holdings, 10:18
foundational provision, 10:14
joint venture corporations, 10:16
option of corporation to buy, 10:41
redemption, 10:41
two classes, restriction reaching,

10:17
voting, record dates for, 10:44
voting rights, 10:35

Transfer restrictions, inclusion in, 7:35
Validating interested directors’ actions

specimen provisions, 10:26
Veto powers

generally, 4:19 et seq.
see also Vetoes and Veto Power

CLOSE CORPORATIONS AND LLCS
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CALL OF SHARES
See Shares and Shareholders

CAPACITY
See Incapacity

CAPITALIZATION
See also Taxation
Book value, 2:15
Classes of stock

number of classes, 2:20
preferred stock, 2:21

Creditor-shareholders, tax
considerations, 2:17

Debt capitalization
advantages of, 2:16
dangers of, 2:17
planning considerations, 2:18

Debt vs equity financing considerations,
2:16

Debt-equity ratio, tax implications, 2:17
Distributions affecting, 8:16
Excess capital, 8:16
Guarantees of corporate debt by

shareholders, 2:18
Hybrid debt-equity investments, 2:17
Incorporation, 2:15
Initial contributions

generally, 2:22
tax-free incorporation strategies, 2:23,

2:24
Limited liability companies, contribu-

tions and capital calls, 5:6
Loans by shareholders, 2:17
Low equity capitalization

advantages of, 2:16
dangers of, 2:17
obviously excessive debt structure,

2:17
planning considerations, 2:18
preferred stock issuances, 2:21
tax-free incorporation strategies, 2:23,

2:24
Par value, 8:16
Preferred stock, 2:21
Property contributions

generally, 2:22
tax-free incorporation strategies, 2:23,

2:24
Proportionality of debt to equity, 2:17

CAPITALIZATION—Cont’d
Reduction surplus, 7:40
Services contributions

generally, 2:22
tax-free incorporation strategies, 2:23,

2:24
Short- vs long-term capital needs, 2:15
Tax-free incorporation strategies, 2:23,

2:24
Thin incorporation, tax advantages, 2:17
Veil piercing and undercapitalization,

8:18

CERTIFICATES
Incorporation. See Charters and Articles
Share. See Shares and Shareholders

CHARTERS AND ARTICLES
Amendments

dissolution provisions, 9:7
judicially ordered, 9:14
specimen provision for, 10:5
transfer restrictions, removal by

amendment, 7:15
vested right challenges, 7:15

Certification of charter, 10:4
Choice of law considerations, 7:25
Conflicting provisions, 7:24
Conflict-of-interest validation provisions

specimen provisions, 10:26
Conflicts of interest among incorpora-

tors, 2:2
De facto corporation, 8:12
Defective incorporation, liability for,

8:12
Dissolution, see Dissolution
Dividends

provisions, 10:5
Duration of corporation

term life and periodic renewal, 9:4
Employee shareholders, charter provi-

sions requiring unanimity or high
vote to discharge employee or
change compensation, 6:21

Forms. Specimen provisions, below
Indemnification of directors

specimen provision, 10:27, 10:43
Officers, restraints on authority of, 4:29
Permissive clauses. Optional clauses,

above

INDEX
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CHARTERS AND ARTICLES—Cont’d
Powers

specimen form, 10:3
Preemptive rights

specimen provisions
generally, 10:5
creating preemptive rights, 10:8
denying preemptive rights, 10:7

Preferred shares
generally, 2:21

Preincorporation agreements re provi-
sions in, 2:28

Purposes
specimen form, 10:3

Quorum requirements
high quorum requirements, 10:33
specimen provision, 10:33

Removal of employee shareholders, 6:3,
6:16

Shareholders’ agreements, inclusion in
charter, 4:33

Special clauses. Optional clauses, above
Specimen provisions

generally, 10:1 et seq.
accumulated surplus, 10:28
amendments, 10:5
captions, 10:3
Class A and Class B stocks

generally, 10:12
director-naming powers, 10:13

classes of stock, dividends based on,
10:29

compensation of directors, 10:25
conflicts of interest, validating provi-

sion, 10:26
creating preemptive rights, 10:8
denying preemptive rights, 10:7
directors

compensation, 10:25
dissolution powers, 10:34
naming powers of stock class,

10:13
proxy voting, 10:31
qualifications, 10:30
removal of, 10:32

dissolution powers, 10:34
dividends

based on, classes of stock, 10:29

CHARTERS AND ARTICLES—Cont’d
Specimen provisions—Cont’d

dividends—Cont’d
default, voting rights of preferred

shares on, 10:6
payment requirements, 10:28

fractional classes of stock, 10:10
high quorum requirements, 10:33
interested directors, validating provi-

sion, 10:26
joint venture corporation transfer

restrictions, 10:16
mergers and consolidations, 10:5
official forms, 10:2
preemptive rights, 10:5
preferred shareholders’ voting rights

on dividend default, 10:6
professional corporation, 10:4
proxy voting, 10:31
purchases of common stock, 10:5
quorum requirements, 10:33
redemption of shares, 10:19
removal of directors, 10:32
Revised Model Business Corporation

Act requirements, 10:3
S corporation qualification, 10:10
shareholder requirements for direc-

tors, 10:30
skeleton charter, 10:3
supermajority voting, 10:5
surplus requiring dividend payment,

10:28
surrender of shares, 10:20
transfer restrictions

direct restrictions, 10:15
exempt holdings, 10:18
foundational provision, 10:14
joint venture corporations, 10:16
option of corporation to buy, 10:41,

10:42
redemption, 10:41
shareholders’ option to buy, 10:42
two classes, restriction reaching,

10:17
validating provision, directors’

conflicts of interest, 10:26
voting rights

generally, 10:5
cumulative voting for directors,

10:24

CLOSE CORPORATIONS AND LLCS
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CHARTERS AND ARTICLES—Cont’d
Specimen provisions—Cont’d

voting rights—Cont’d
director actions subject to approval,

10:22
dividend default, preferred

shareholders’ rights on, 10:6
fundamental changes, rights re,

10:21
high vote requirements, 10:23
share issuance decisions, 10:21
unanimity requirements, 10:22

Transfer restrictions
generally, 7:13
location of, 7:35

Validating acts of interested directors
specimen provisions, 10:26

Vested rights, 7:15
Veto powers

generally, 4:19 et seq.
see also Vetoes and Veto Power

CHECK THE BOX REGULATIONS
Generally, 2:7

CHECKLISTS
See Forms and Specimen Provisions

CHOICE OF LAW
Generally, 2:13, 7:25
Buyouts, 7:3, 7:25
Charters and articles, 7:25
Incorporation decisions, 2:13, 2:14
Liabilities, 2:13
Model Business Corporation Act, 2:13
Shareholders’ agreements, validity, 4:41
Specimen charter, 10:49
Transfer restrictions, 7:3, 7:25
Voting trusts, validity, 4:41

CITIZENS UNITED
Constitutional issues, corporate

personality, 1:24

CIVIL ACTIONS
See Judicial Remedies

CLASS VOTING
Board of directors, 3:9, 3:11

CLOSE AND PUBLIC
CORPORATIONS COMPARED

Arbitration conflicts with governance
principles, 9:11

Authority, generally, 8:1
Control

dissension problems, 9:2
good faith requirements, 9:2

Deadlock, 9:2
Derivative actions, 9:25
Different law for closely held entities

Some criticisms and suggestions, 1:34
Disclosure duties, 9:55
Dissolution, public vs shareholder

protection statutes, 9:7
Dividend policies, 9:22
Employees, shareholder, 9:36
Fiduciary duties

generally, 1:30, 9:18
enhanced fiduciary duties, 9:23

Fiduciary duty law recognizing distinc-
tive needs of closely held
enterprises, 1:30

Good faith requirements, 9:2
Incorporation, 2:1
Insiders, 9:55
Juridical existence, 1:15
Legal rules and the relationship between

closely held entities and public
corporations, 1:11

Limited liability, 8:1
Management, 9:36
Oppression of minority shareholders,

9:2
Problems, 9:2
Reasonable expectations doctrine, 9:36
Rule 10b-5 claims, 9:55
Statutory dissolution, public vs

shareholder protections, 9:7
Transfer restrictions, 7:7
Veil piercing

generally, 8:18

CLOSE CORPORATIONS
Definitions, 1:3
LLCs, compared, law applicable, 1:9

CLOSE CORPORATIONS AND LLCs
COMPARED

Generally, 2:7

INDEX

Index-11



CLOSED CORPORATIONS
Close corporations distinguished, 1:4

CLOSELY HELD CORPORATIONS
Generally, 1:2, 1:4
Close corporations distinguished, 1:4,

9:4
Direct versus derivative suits, 9:28, 9:29

CLOSELY HELD ENTITIES
Disregarding separate personality of

closely held entities, 1:18
Typical business situations giving rise,

1:12
Typical business situations giving rise to

closely held entities, 1:13
Usual attributes of close corporations

and LLCs, 1:14, 1:14

COMMITTEES
Directors, see Directors

COMMON LAW
Statutory relationship, business forma-

tion, 3:4

COMPENSATION
Bonuses, 6:5, 6:11
Bylaws and operating agreement provi-

sions
generally, 10:37

Charters and article provisions, 10:25
Deferred compensation, 6:11
Directors, see Directors
Dividends vs, 6:2
Employee shareholders, see Employee

Shareholders
Incentive compensation, 6:5, 6:11
Officers, see Officers
Pension benefits, see Pension Benefits
Professional corporations, 10:70
Shareholders’ agreements

corporate officers, 4:7
officer compensation, 4:7

Specimen provisions, 10:45, 10:66
Tax considerations, 6:11
Unemployment compensation laws,

8:22

COMPETENCY
See Incapacity

CONFLICTS OF INTEREST
Bad faith, 9:19
Buyout exercises challenged as, 7:24
Concurrent and consentable conflicts,

2:2
Direct vs derivative claims for viola-

tions, 9:25
Directors, validation provisions

specimen provisions, 10:26
Disclosure duties, statutory, 9:55
Dissolution conflicts, 9:48
Family corporations, attorney conflicts,

10:71
Fractional parties, representing, 10:71
Incorporation and incorporators, 2:2
Interested director defined, 9:25
Subchapter S shareholders, 2:6
Transfer restrictions, exercises chal-

lenged as, 7:24
Validation provisions

specimen provisions, 10:26
Waiver letter, 10:71

CONFLICTS OF LAWS
See Choice of Law

CONSERVATORS
Generally, 9:13

CONSOLIDATIONS
See Mergers, Acquisitions, and

Consolidations

CONSTITUTIONAL ISSUES
Corporate personality, 1:24

CONSTRUCTION AND
INTERPRETATION

Dissolution statutes, 9:34
Transfer restrictions, strict construction,

7:7
Veto power provisions, 4:32

CONTRACT LIABILITIES
Liabilities of parties, see Liabilities of

Parties
Limited liability, see Limited Liability

CONTRACTS
Directors, 1:28
Employee shareholders, see Employee

Shareholders

CLOSE CORPORATIONS AND LLCS
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CONTRACTS—Cont’d
Good faith and fair dealing, obligation,

9:52
Oppression of minority shareholders,

9:4, 9:5

CONTROL
See also Management
Generally, 9:1 et seq.
All-shareholder vs some-shareholder

arbitration agreements, 9:18
Appraisal rights, statutory, 9:4
Bad faith, 9:19
Balance of power, preserving through

buyout agreements, 7:3
Business judgment rule and judicial

intervention, 9:4
Business need for control arrangements,

4:2, 4:3
Buyouts, see Buyouts
Close vs public corporation dissension

problems, 9:2
Cumulative voting protections, 9:4
Debt workout restraints, specimen pro-

vision, 10:68
Delegations of control, agreements for,

4:45
Directors, reduction in number to adjust

control, 10:53
Dissolution options, 9:7
Good faith requirements, close vs public

corporation management, 9:2
Holding companies, exercise of control

through, 4:46
Initial contributions for, 2:23
Judicial remedies, see Judicial Remedies
Limited partnerships, control restric-

tions, 2:3
LLC members. See Limited Liability

Companies (LLC)
Management agreements, 4:45
One-person corporations, 1:6
Oppression of minority shareholders,

see Oppression of Minority
Shareholders

Preferred stock issuances to restrict
control rights, 2:21

Preincorporation agreement provisions,
2:28

Scope of control arrangements, 4:3

CONTROL—Cont’d
Shareholders’ agreements

generally, 4:6 et seq.
see also Shareholders’Agreements

Supermajority voting protections, 9:4
Transfer restriction exercises, 7:24
Transfer restrictions, see Transfer

Restrictions
Triggers, dissolution, 9:7
Variations in control arrangements, 4:3
Vetoes and veto power, see Vetoes and

Veto Power
Votes, see Votes and Voting

CONTROL AGREEMENTS
Generally, 4:1 et seq., 5:1 et seq.
Advancement of expenses, 5:16
Amendments to operating agreement,

5:5
Bound parties, 5:4
Business and legal needs for operating

agreements, 5:2
Common law governance, relationship

of contract to, 5:3
Contributions and capital calls, 5:6
Derivative or direct suits, 5:16, 5:17
Dissociation, withdrawal and expulsion

generally, 5:20 et seq.
action of a member, withdrawal by,

5:21
bankruptcy, 5:24
death, 5:22
dissolution actions, filing of, 5:25
distribution of assets, 5:29
divorce, 5:23
expulsion, 5:27
mergers, 5:30
methods, 5:20
payment terms in operating agree-

ment, 5:28
termination of employment of

member, 5:26
winding up, 5:29

Dissolution, limiting or excluding right
to seek, 5:19

Expulsion, 5:27
Fiduciary duties

generally, 5:15
contracts to limit duties, 5:16
derivative or direct suits, 5:16, 5:17
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CONTROL AGREEMENTS—Cont’d
Fiduciary duties—Cont’d

direct claims, 5:17
enhanced duties, 5:17

Finance and membership in LLCs
generally, 5:6 et seq.
assignments of membership, 5:9
contributions and capital calls, 5:6
distributions, 5:7
membership, 5:8, 5:9
transfers via buy/sell agreements,

5:10
Form of, 5:4
Governance

litigation, control over, 5:14
managers, 5:12, 5:13
members, 5:11, 5:13
naming and removing members,

managers or officers, 5:13
officers, 5:13

Indemnification, 5:16
Inspection and accounting, member

remedies, 5:18
Involuntary dissolution

member suits, 5:21
not reasonably practicable, 5:18
oppression/unfairly prejudicial, 5:18
remedies, 5:19

Limited liability companies, 5:1 et seq.
Litigation, control over, 5:14
Managers, governance, 5:12, 5:13
Membership, 5:8, 5:9
Mergers, 5:30
Remedies, inspection and accounting,

5:18
Statutory governance, relationship of

contract to, 5:3

CONTROL BLOCK
Shareholders’ agreements, 4:13

COOPERATIVE APARTMENTS
Transfer restrictions, 7:2

CORPORATE PERSONALITY
Constitutional issues, 1:24

CORPORATIONS
Comparisons, see Close and Public

Corporations Compared; Close
Corporations and LLCs Compared

COVENANTS NOT TO COMPETE
See Noncompetition Covenants

CREATION
See Incorporation and Incorporators

CREDITORS’ RIGHTS
Agreements with creditors, 10:68
Dissolution sought by creditors, 9:48
Distributions affecting, liabilities for

generally, 8:16
LLCs, 8:17

Guarantees of corporate debt by
shareholders, 2:18

Liabilities, see Liabilities of Parties
Limited liability, see Limited Liability
Pledges of restricted stock, 7:12, 7:19
Preferred stock issuances, 2:21
Securities regulations applicable to

corporate debt, 2:19
Taxation, 2:17
Workout, specimen provision, 10:68

CROSS PURCHASE AGREEMENTS
See also Buyouts
Generally, 7:10

CUMULATIVE VOTING
See Votes and Voting
Board of directors, 3:8
Oppression of minority shareholders,

9:4

CUSTODIANS
Generally, 9:13
Court appointed, 9:14
Receivers distinguished, 9:13

DE FACTO CORPORATIONS
Dissolved corporations, 8:14
LLCs, application of doctrine to, 8:13

DEADLOCK
Generally, 9:1 et seq.
Appraisal rights, statutory, 9:4
Arbitration, see Arbitration
Bad faith, 9:19
Business judgment rule and judicial

intervention, 9:4
Business needs restrictions on veto pow-

ers, 4:19
Buyouts to resolve, 9:6

CLOSE CORPORATIONS AND LLCS
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DEADLOCK—Cont’d
Close vs public corporation dissension

problems, 9:2
Cumulative voting protections, 9:4
Director vs shareholder, 9:33
Dissolution

generally, 9:27, 9:33
oppression vs deadlock as grounds

for, 9:12
options, 9:7
statutes, 9:16

Fashioned judicial remedies
generally, 9:14
validity of, 9:6

Fractional classes of stock to break,
10:11

Good faith requirements, close vs public
corporation management, 9:2

Joint venture corporations, 9:33
Judicial remedies, see Judicial Remedies
Odd vs even numbers of directors, 9:2
Officers’ actions in, 8:6
Option exercises to resolve, 9:6
Peace treaties, 9:4
Pension agreements, 9:4
Preventive strategies, 9:4
Problems, 9.2
Proof of on petition for dissolution, 9:33
Provisional directors

court appointed, 9:12
Retirement agreements, 9:4
Shareholder agreement dissolution

options, 9:7
Shareholder vs director, 9:33
Spin-off corporations to resolve, 9:4
Supermajority voting protections, 9:4
Triggers, dissolution, 9:7
Veto rights and deadlock dangers

see also Vetoes and Veto Power
business needs restrictions on veto

powers, 4:19

DEATH
Buyout agreements, death triggers, 7:3,

7:10
Buyout option triggered by, 7:5
Estate taxes, effects of valuation provi-

sions on, 7:10
Gift and estate tax, transfer restrictions

problems, 7:48

DEATH—Cont’d
Options triggered on, 7:38
Professional corporation employee,

10:70
Professional corporation shareholder,

10:52
Shareholder death , planning for, 2:27
Shareholders’ agreements, 10:55
Simultaneous death provisions, 7:42
Testamentary transfers and transfer

restrictions, 7:16
Transfer restrictions

see also Transfer Restrictions
enforcement considerations, 7:26
gift and estate tax considerations,

7:48
Transfers on, 10:55

DEBT
See Creditors’ Rights

DECEPTIVE TRADE PRACTICES
Names, choices leading to, 2:14

DEFECTIVE INCORPORATION
Generally, 8:12

DEFINITIONS
Accredited investor, 2:19
Buy-and-sell agreement, 7:10, 7:11
Buyout agreement, 7:1, 7:10
Close corporation, 1:1, 1:3
Cross purchase agreement, 7:10
Earned surplus, 7:11
Equity, 2:16
Family corporation, 1:6
Fiduciary shield, 8:18
Insolvency, 8:16
Interested director, 9:25
Irrevocable proxy, 6:15
Joint venture corporation, 1:8
One-person corporation, 1:6
Oppression, 9:34
Partnership for tax purposes, 2:5
Personal holding company, 2:25
Preferred stock, 2:21
Promoters, 8:11
Reduction surplus, 7:40
Squeeze-out, 9:2
Surplus, 7:11
Ultra vires, 8:8
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DERIVATIVE ACTIONS
Generally, 9:25
Abusive, 9:25
Attorneys’ fee awards, 9:25
Close vs public corporations, 9:25
Common fund costs awards, 9:25
Conflicts of interest, 2:2
Corporation, when joinder required,

9:22
Costs, 9:25
Damages, 9:25
Demand on directors, 9:25
Direct suits vs, 9:25
Fee awards, 9:25
Individual recovery, 9:29
Joint venture corporations, 8:6
Limited liability companies (LLC),

9:49, 9:50
LLCs, 9:48
Officers’ actions, 8:6
Oppression, direct vs derivative action

for, 9:25
Partners’ remedies compared, 9:25
Procedural characteristics, 9:26, 9:27
Punitive damages, 9:25
Purely technical derivative status, 9:25
Restrictions, 9:25
Security for costs, 9:25
Statutory restrictions, 9:25
Strike suits, 9:22

DILUTION
See also Watered Stock
Preemptive rights of shareholders

specimen provision, 10:5
Prohibitions on, 9:4
Squeeze-outs accomplished through, 9:2

DIRECT ACTIONS
Limited liability companies (LLC), 9:48

DIRECTORS
Additional director, appointment to

resolve deadlock
judicially order, 9:14

Arbitrability of director conflicts, 9:11
Authority

see also Authority
individual acts, 8:5

Bad faith, 9:19

DIRECTORS—Cont’d
Board

assuring individual participation
generally, 3:7-3:16
class voting, 3:9, 3:11
cumulative voting, 3:8
designating directors, 3:10
minority participation, 3:7
multiple vote shares, 3:16
nonvoting stock, 3:13-3:15
staggered terms, 3:9
voting power limitations, 3:12,

3:13
class voting, 3:9, 3:11
cumulative voting, 3:8
minority participation, 3:7
multiple vote shares, 3:16
nonvoting stock, 3:13-3:15
vetos, management decisions

generally, 3:17-3:20
abolishing the Board, 3:18
dividend policy, 3:19
personal clauses, 3:20
removal of directors, 3:20

voting power limitations, 3:12, 3:13
Bonuses, 10:25
Committees

veto provisions, 4:28
Compensation

generally, 10:25
bylaws, specimen provision, 10:37

Conflicts of interest validations
specimen provisions, 10:26

Consent alternatives to meeting require-
ments, 8:3

Contracts and agreements, 1:28
Contracts of corporations, authority to

enter into, 8:5
Control person liabilities, 8:26
Court appointed provisional directors,

9:12
Criminal acts, 1:21, 8:26
Cumulative voting for, 10:24
Deadlock

avoidance, 9:2
provisional directors, 9:12

Delegations of control, agreements for,
4:45

CLOSE CORPORATIONS AND LLCS
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DIRECTORS—Cont’d
Designated by name

shareholders’ agreements
generally, 4:7
specimen form, 10:54

Disclosure duties, statutory, 9:55
Dissolution powers, 10:34
Distribution liabilities, 8:16
Employment contracts, authority to

make, 6:6
Fiduciary duties, 9:19
Fiduciary status

generally, 9:19
duties owed, to corporation or to

shareholders, 9:19
Fundamental changes, voting rights re,

10:21
High vote requirements, provision in

charters, 10:23
Holding companies, exercise of control

through, 4:46
Indemnification

specimen provision
bylaws, 10:43
charter provision, 10:27

Individual vs collective action
authority, 8:5

Informal actions, challenging, 8:3
Interested director defined, 9:25
Key areas for contracting to modify

usual corporate or LLC rules
Centralized control held by majority,

1:33
Litigation, power to initiate, 8:6
Management agreements, 4:45
Named directors

charter provision for, 10:13
shareholders’ agreements, 4:7

Odd vs even numbers and deadlock
avoidance, 9:2

Personal liability, 8:26
Pooling agreements to elect, 4:12
Provisional directors to break deadlocks

court appointed, 9:12
Proxy voting, 10:31
Qualifications

generally, 10:30
bylaw provisions, 10:35

DIRECTORS—Cont’d
Reduction in number of to adjust

control, 10:53
Removal

bylaw provision, 10:35
charter provision, 10:32
judicially ordered, 9:14

Removal by veto, 3:20
Representation rights of shareholders,

4:26
Required share holdings, 10:30
Resolutions

cancellation by judicial orders, 9:14
records of, 8:2

Shareholders’ agreements re
designated by name, above
specimen form, 10:46, 10:54

Statutes
default rules, 1:28

Tortious acts, 1:21, 8:26
Trustee status, 9:22
Unanimity requirements for actions

charter provisions, 10:22
Vacancies, 10:35
Validating acts of interested directors

specimen provisions, 10:26
Veil piercing liabilities, 8:18, 8:32
Veto power

generally, 4:19 et seq.
see also Vetoes and Veto Power

DISABLED SHAREHOLDERS
See also Incapacity
Buyout agreement, specimen form,

10:64
Buyout option triggered by, 7:5
Buyouts on, 7:44

DISCHARGE FROM EMPLOYMENT
Employee shareholders, charter provi-

sions requiring unanimity or high
vote to discharge employee or
change compensation, 6:21

DISCLOSURE DUTIES
Close vs public corporations, 9:30
Fiduciary duty, specific settings, 9:43
Insiders, 9:55
Statutory, 9:30
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DISPUTE RESOLUTION
Arbitration, see Arbitration
Derivative actions, see Derivative

Actions
Judicial remedies, see Judicial Remedies
Shareholder agreements, 4:10

DISREGARDING CORPORATE
FORM

See Piercing the Corporate Veil

DISSENSION
Generally, 9:1 et seq.
Arbitration, see Arbitration
Control, see Control
Deadlock, see Deadlock
Dissolution, see Dissolution
Fiduciary duty, traditional use, 9:21
Judicial remedies, see Judicial Remedies
Oppression of shareholders, see Oppres-

sion of Shareholders
Peace treaties, 9:4
Problems, 9:2
Provisional directors, court appointed,

9:12

DISSENTER’S RIGHTS
Oppression of minority shareholders,

9:4

DISSOLUTION
Generally, 9:1 et seq., 9:32 et seq.
Advising, 9:4
Alternative remedies

judicial, 9:14
Arbitration

dissolution, recommending as prereq-
uisite, 9:17

dissolution awards, 9:12
Bad faith, 9:19
Broad statutory grounds, 9:34
Burden of proving oppression, 9:34
Business judgment rule and judicial

intervention, 9:4
Buyouts and first options, 7:43
Charter amendments to add dissolution

provisions, 9:7
Close vs public corporation dissension

problems, 9:2
Combining first options and buyouts,

7:43

DISSOLUTION—Cont’d
Common law grounds, 9:48
Conditional court orders of, 9:14
Conditions compelling, drafting, 9:7
Contracts

limit or exclude right to seek dissolu-
tion, contracts, 9:39

Corporate functions, inability to
perform, 9:33

Corporations by estoppel, dissolved
corporation treated as, 8:14

Court-ordered buyouts, 9:27
Creditors suits, 9:48
De facto corporation, dissolved corpora-

tion treated as, 8:14
Deadlock requiring, 9:33, 9:38
Deadlock vs oppression as grounds for,

9:12
Directors’ dissolution powers, 10:34
Discretion of court to grant, 9:27
Easy vs difficult contractual provisions,

9:7
Extortive demands by minority, 9:7
Family corporations, 9:33
Fiduciary duties, 9:27
First options and buyouts, 7:43
Future court orders of, 9:14
Good faith requirements, close vs public

corporation management, 9:2
Illegality, 9:34
Inability to perform corporate functions,

9:33
Interpretations of statutory grounds for,

9:34
Judicial

Judicial remedies, see Judicial Reme-
dies

Petitions for, below
Last resort remedy, 9:4
Liabilities after

generally, 8:14
LLCs, 8:15
unexpected claims, 8:14
voluntary or involuntary, 8:14

Limit or exclude right to seek dissolu-
tion, contracts, contracts, 9:39

Limited liability companies (LLC). See
Limited Liability Companies
(LLC)

Liquidators, 9:13

CLOSE CORPORATIONS AND LLCS
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DISSOLUTION—Cont’d
LLCs

generally, 2:7
liabilities after, 8:15
statutory authorization based on

oppression or similar grounds,
5:21

Minority dissolution threats, 9:7
Misapplication of assets, 9:34
Misapplication of assets as grounds,

9:48
Misconduct, 9:34
Nonstatutory, 9:48
Not-for-profit corporations, 9:20
Oppression

deadlock compared as grounds for,
9:12

definition, 9:34
Oppressive

generally, 9:48
Options for in shareholders’ agreements,

9:7
Petitions for

arbitration and award recommending
as prerequisite, 9:17

contractual limitations on petition
right, 9:7

contractual limitations on right to
petition, 9:7

creditors suits, 9:48
deadlock requiring, 9:48
misconduct claims, 9:34
Model Business Corporation Act,

9:33
oppression claims, 9:34
shareholders’, 9:48
standing to seek dissolution, 9:34
statutory triggers, 9:48

Power to dissolve, inclusion in
shareholders’ agreement, 9:7

Preferred stock participation rights, 10:5
Preincorporation agreement provisions,

2:28
Preventive strategies, 9:4
Professional corporations, 2:9
Profitable operations as factor, 9:33
Proof of deadlock, 9:33
Public vs shareholder protection

statutes, 9:7

DISSOLUTION—Cont’d
Receivers

appointment of, 9:8, 9:14
custodians distinguished, 9:13

Remedies short of
generally, 9:8
see also Judicial Remedies

Restrictive dissolution provisions, 9:7
Shareholder agreement dissolution

options
generally, 9:7
specimen form, 10:46, 10:56

Shareholder agreements, 4:10
Spin-off corporations to resolve

deadlocks, 9:4
Squeeze-outs accomplished through, 9:2
Standing to seek dissolution, 9:34
Statutory provisions, 9:27
Statutory triggers, 9:48
Stay pending arbitration, 9:12
Tax liabilities, 8:14
Time limits for claims, 8:14
Transfer restrictions, applicability, 7:20
Triggers, 9:7
Two-person corporations, 9:7
Ultra vires acts, 9:34
Unanimity requirements, 9:7, 9:33
Unexpected claims after, 8:14
Voluntary or involuntary

generally, 9:5
deadlock, other grounds, 9:38
liabilities after, 8:14

Waste, 9:34, 9:48

DISTRIBUTIONS
Debt workout restraints, specimen pro-

vision, 10:68
Liabilities

generally, 8:16
LLCs, 8:17

LLCs, 5:7
Payments to shareholders, bona fide,

8:16
Preferred stock participation rights, 10:5
Shareholders’ agreements, 4:8
Statutory regulation, 8:16

DIVIDENDS
See also Distributions
Bad faith refusal to declare, 9:22
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DIVIDENDS—Cont’d
Buyouts and dividend rights, 7:49
Charter provisions, 10:5
Classes of stock determining, 10:29
Close vs public corporation policies,

9:22
Compelling, 9:4, 9:22
Compensation, earnings distributed as,

6:2
Court ordered, 9:14
Default, voting rights after

preferred shareholders, 10:6
Excesses, 8:16
Fiduciary duty to pay, 2:6
Forcing, 9:4
Insolvency prohibitions, 8:16
Judicial remedies for failure to declare,

9:22
Liabilities for declaring

generally, 8:16
LLCs, 8:17

Mandatory, 9:4
Model Business Corporation Act, 8:16
Oppressive refusal to declare, 9:22
Payments to shareholders, bona fide,

8:16
Preferred shareholders

voting rights on default, 10:6
Required, charter provision, 10:28
Retention of earnings, unreasonable,

9:22
S corporations, 9:4
Shareholders’ agreements, 4:8
Surplus limitations, 9:4
Surplus requiring, 10:28
Surpluses, 8:16
Transfer restrictions and dividend rights,

7:49
Vetoes, 3:19
Voting rights of preferred shareholders,

10:6

DRAFTING
Bylaws and operating agreements, 3:6

DUTY OF CARE
Specific settings, fiduciary duties, 9:44

EARNED SURPLUS
Definition, 7:11

EARNINGS
Distributions, see Distributions
Dividends, see Dividends

EMPLOYEE SHAREHOLDERS
Generally, 6:1 et seq.
Active and inactive shareholders,

conflicts, 7:2
Advisory capacity employment, 6:6
At will removal, 6:8
Bonuses

generally, 6:5, 6:11
directors, 10:25

Buyout restrictions on shares purchased
by, 7:3

Buy-sell agreements containing employ-
ment contracts, 6:11

Bylaw protections, 6:16
Charter protections, 6:16
Charter provisions requiring unanimity

or high vote to discharge employee
or change compensation, 6:21

Close vs public corporations, 9:36
Combinations of shareholders’ agree-

ments and employment contracts,
6:18

Compensation
bonuses, 6:5, 6:11
charter provisions requiring unanim-

ity or high vote to discharge
employee or change compensa-
tion, 6:21

deferred compensation
generally, 6:11
specimen provision, 10:66

earnings distributed as, 6:2
incentive compensation, 6:5, 6:11
professional corporations, 10:70
specimen form, 10:45
specimen provision, 10:66
tax considerations, 6:11

Contracts
see also Term employment contracts,

below
bylaw provision, 10:39
charter provisions requiring unanim-

ity or high vote to discharge
employee or change compensa-
tion, 6:21
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EMPLOYEE SHAREHOLDERS
—Cont’d

Contracts—Cont’d
combinations of shareholders’ agree-

ments and employment
contracts, 6:18

drafting considerations, 6:13
irrevocable proxy to protect employ-

ment, 6:20
key employees, 6:1, 6:5
lifetime employment, 6:13
liquidated damages, 6:14
oral agreements, 6:12
permanent employment contracts,

below
precautions that may strengthen

employee agreement, 6:17
specimen form, 10:69
trusts, creating voting trust, 6:19

Death of professional corporation
employee, 10:70

Deferred compensation, 6:11
Disability

buyout options, 7:37
professional corporation employee,

10:70
Discharge from employment

charter provisions requiring unanim-
ity or high vote to discharge
employee or change compensa-
tion, 6:21

Elective office employment, 6:10
Fiduciary duties owed, 6:2, 7:21
Golden parachutes, 6:3
High vote tenure protections, 6:16, 6:21
Incentive compensation, 6:5, 6:11
Involuntarily transferred shares, 10:63
Irrevocable proxy protection, 6:15, 6:20
Key areas for contracting to modify

usual corporate or LLC rules
Centralized control held by majority,

1:33
Key employee protections

contracts, 6:1, 6:5
shareholders’ agreements, 6:14

Lifetime employment contracts, 6:6
Noncompetition covenants, 6:11
Officer status guarantees, 6:2
One-person corporations, 1:6

EMPLOYEE SHAREHOLDERS
—Cont’d

Oppression of
generally, 6:3
proving, 9:34

Oral employment contracts, 6:12
Passive vs participating investors, ten-

sions, 7:2
Permanent employment contracts

generally, 6:6
at will removal, 6:8
authorization, 6:7
bylaw provisions, 6:9
drafting considerations, 6:13
elective office employment, 6:10
statutes, 6:8
terms of directors, contract exceeding,

6:6
Precautions that may strengthen

employee agreement, 6:17
Professional corporations

compensation, 10:70
death or disability of employee, 10:70
specimen employment agreement,

10:70
Proxies, irrevocable proxy protection,

6:15, 6:20
Reasonable expectations of minority

shareholders, 9:1, 9:36
Removal

generally, 6:8
at will removal, 6:8
bylaw provisions, 6:9
charter and article provisions, 6:3
charter and bylaw restrictions, 6:16
elective office employment, 6:10
high vote protections, 6:16
options exercised on, 7:9
options to purchase shares on, 7:37
statutes, 6:8
unanimity protections, 6:16

Restrictive covenants, 6:11
Retirement buyout option, 7:37
Revocation, irrevocable proxy protec-

tion, 6:15, 6:20
Salaries. Compensation, above
Shareholders’ agreement combinations

generally, 6:14
irrevocable proxies, 6:15
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EMPLOYEE SHAREHOLDERS
—Cont’d

Shareholders’ agreement combinations
—Cont’d

specimen form, 10:45, 10:56
status, 6:14
voting trusts, 6:14

Specific enforcement of contracts, 6:5
Status

generally, 6:14
guarantees, 6:2

Surrender of shares after, 10:20
Tenure

generally, 6:1 et seq.
golden parachutes, 6:3
high vote protections, 6:16
need for security, 6:2
officer status guarantees, 6:2
Removal, above
shareholders’ agreement combina-

tions, 6:14
unanimity protections, 6:16

Term employment contracts
see also Contracts, above
at will removal, 6:8
authorization, 6:7
buy-sell agreements containing, 6:11
bylaw provision, 10:39
consideration problems, 6:6
deferred compensation, 6:11
directors’ terms, contracts exceeding,

6:6
drafting considerations, 6:11
duration, 6:6
key employees, 6:5
lifetime contracts, 6:6
liquidated damages provisions, 6:11
noncompetition covenants, 6:11
permanent employment, 6:6
restrictive covenants, 6:11
specific enforcement, 6:5
specimen form, 10:69
statutes, 6:8
validity, 6:6

Termination. Removal, above
Transfer restrictions, 10:63
Trusts, creating voting trust, 6:19

EMPLOYEE SHAREHOLDERS
—Cont’d

Unanimity
Charter provisions requiring unanim-

ity or high vote to discharge
employee or change compensa-
tion, 6:21

tenure protections, 6:16
Unanimity, charter provisions requiring

unanimity or high vote to discharge
employee or change compensation,
6:21

Votes and voting, protections, 6:3, 6:4,
6:16, 6:21

Voting control
contracts, giving voting control to

employee, 6:19
protections, 6:4

Voting rights guarantees, 6:3
Voting trusts, 6:4

ENHANCED FIDUCIARY
Contract provisions, 9:47
Duties, common law relief, 9:23
Duty in LLC’s, 9:47
Oppression of minority shareholders,

9:4

ENTITY STATUS
See Business Entity Status

EQUITABLE SUBORDINATION
Veil piercing compared, 1:18

ESTATE AND GIFT TAXES
Buyout arrangements, transfer restric-

tions, 7:50
Transfer restrictions, 7:50
Valuation provisions, effect on estate

taxes, 7:10

ESTOPPEL, CORPORATION BY
Generally, 8:12
Dissolved corporations, 8:14
LLCs, application of doctrine to, 8:13

EXIT
Limited liability companies (LLC)

contracting regarding, 5:1 et seq.
judicial provisions providing, 9:40
statutory provisions, 9:32

Statutory provisions, limited liability
companies (LLC), 9:32
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EXPLOITATION
Oppression of minority shareholders,

9:4

FAMILY CORPORATIONS
Buyout agreements, 7:5, 7:17
Conflicts of interest, representational,

10:71
Dissension problems, 9:2
Dissolution, 9:33
Divorce and transfer restrictions, 7:18
Farming corporations, restrictions on,

2:3
Formalities, effect of observance, 8:2
Fractional parties, representing, 10:71
Gift and estate tax, transfer restrictions

problems, 7:48
Limited partnerships, family, compared,

2:3
Meetings, 8:2
Multiple incorporation for tax purposes,

2:12
Preferred stock issuances to restrict

control rights, 2:21
Shareholders’ agreements, specimen

form, 10:49
Spouses, inclusion in shareholders’

agreements, 9:18
Transfer restrictions

generally, 7:5, 7:17
family members, transfers to, 7:37
gift and estate tax considerations,

7:48
Veil piercing, 1:18

FEDERAL LAW
Disclosure duties, fiduciary duties, 9:55
Securities laws, applicability of federal

law, 2:19
Shareholder disputes, disclosure duties,

9:30
Transfer restrictions and buyout agree-

ments based on fraud, 7:13

FICTITIOUS NAMES
Generally, 2:14

FIDUCIARIES
Transfer restriction implementation

through, 7:36

FIDUCIARY DUTIES
Alternative dispute resolution

Arbitration, 9:57
Mediation, 9:57

Arbitration
procedures, 9:58
processes, 9:58

Arbitration, alternative dispute resolu-
tion, 9:57

Bad faith, 9:19
Breach, 9:48

direct suits in LLC’s, 9:48
Buyout agreements, fair value duties,

7:10
Close vs public corporations, 9:18, 9:23
Competition, 9:42
Contracts

limit or exclude in LLC’s, 9:46
Control rights as imposing, 1:30
Corporation or shareholder protection,

9:19
Direct suits in LLC’s, breach, 9:48
Direct vs derivative claims for viola-

tions, 9:25
Directors, fiduciary status, 9:19
Disclosure duties

federal law, 9:55
specific setting, 9:43
state law, 9:55

Dissension
traditional use, 9:21

Dissolution conflicts, 9:27
Dividends, failure to pay, 2:6
Duty of care, specific settings, 9:44
Duty to disclose, specific settings, 9:43
Employee shareholders’ rights, 6:2, 7:21
Enhanced fiduciary duties, 9:23, 9:47
Expenses, advancement of, 9:54
Generally, 9:41
Good faith and fair dealing

implied covenant, 9:52
Good faith and fair dealing, implied

covenant of, 9:52
High fiduciary standards, 9:23
Implied covenant of good faith and fair

dealing, 9:52
Indemnification, 9:54
Insider trading, closely held enterprise,

9:56
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FIDUCIARY DUTIES—Cont’d
Inspection and accounting, member

remedies, 9:53
Judicial discretion in fashioning reme-

dies, 1:30
Judicial remedies for violations, 9:18
Limit or exclude in LLC’s, contracts,

9:46
Limitation of actions for breach of, 9:19
Limited liability companies, 2:7
Limited liability companies (LLC), 9:48
Litigation based on fiduciary duties,

9:24
LLCs, 2:7
Mediation, alternative dispute resolu-

tion, 9:57
Member remedies

Inspection and Accounting, 9:53
Opportunity, 9:42
Procedural questions, 9:45
Public vs close corporation distinctions,

1:30
Role

derivative suits in LLC’s, 9:49, 9:50
Shareholders, duties inter se, 9:19
Specific settings, 9:44

duty of care, 9:44
duty to disclose, 9:43

Traditional judicial view of, 9:19
Traditional use, dissension, 9:21
Transfer restriction challenges, 7:21
Useful provisions, 9:51

FIDUCIARY SHIELD DOCTRINE
Veil piercing as basis for personal juris-

diction, 8:18

FINANCIAL RIGHTS
Bylaws and operating agreements

generally, 3:22-3:34
conversion rights, 3:32
cumulative dividends, 3:28
dividend preferences, 3:26
grouping stock clauses, 3:24
liquidation preferences, 3:29
noncumulative dividends, 3:28
‘‘participating’’ preferred, 3:27
preferred made ‘‘callable,’’ 3:30
preferred stock

protection, 3:34

FINANCIAL RIGHTS—Cont’d
Bylaws and operating agreements

—Cont’d
preferred stock—Cont’d

term, 3:25
voting rights, 3:33

share warrants, 3:32
sinking funds, 3:31
stock designation, set name, 3:23

FINANCING
Capitalization, see Capitalization
Investment, see Investment and Inves-

tors
Securities regulation, see Securities

Regulation
Transfer restrictions, see Transfer

Restrictions

FOREIGN CORPORATIONS
Doing business qualification require-

ments, 2:13

FORM OF BUSINESS
Generally, 3:1 et seq.

FORMALITIES, CORPORATE
Addressing distinctive needs of closely

held entities
Entity formalities, 1:31

Alter ego conclusions, 8:2
Books and records, 8:2
Defective incorporation, liability for,

8:12
Effect of observance, 8:2
Family corporations, observance in, 8:2
Informal actions, challenging, 8:3
Instrumentality conclusions, 8:2
Limited liability protection and, 8:32
LLCs, 8:4, 8:13
Minutes, maintenance of, 8:2
Paperwork aversion, 8:2
Resolutions, records of, 8:2
Signatures, corporate capacity, 8:9
Veil piercing

disregard of, 8:18

FORMALITIES, EXECUTING
Preincorporation agreements, 2:28

FORMATION
See Incorporation and Incorporators
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FORMS AND SPECIMEN
PROVISIONS

Generally, 10:1 et seq.
Agreement with creditors, 10:68
Arbitration

specimen agreement, 10:38
Articles. Charters and articles, below
Attorneys’ fee awards, 10:49
Boilerplate

generally, 10:1, 10:2
Buyout agreements, drafting

considerations, 7:37
Bylaws and operating agreements

amendments, requirements for, 10:36
arbitration of deadlocks, 10:38
consents, record dates for, 10:44
deadlock arbitrations, 10:38
directors’ compensation, 10:37
directors’ qualifications, 10:35
indemnification of directors, 10:43
joint venture corporations, transfer

restrictions, 10:16
long-term employment contracts,

10:39
management, 10:40
meetings, 10:35
notices, record dates for, 10:44
officers’ duties and authorities, 10:35
record dates, fixing, 10:44
registered office and agent, 10:35
specimen code of bylaws, 10:35
transfer restrictions

direct restrictions, 10:15
exempt holdings, 10:18
foundational provision, 10:14
joint venture corporations, 10:16
option of corporation to buy, 10:41
redemption, 10:41
two classes, restriction reaching,

10:17
voting, record dates for, 10:44
voting rights, 10:35

Charters and articles
generally, 10:1 et seq.
accumulated surplus, 10:28
captions, 10:3
Class A and Class B stocks

generally, 10:12
director-naming powers, 10:13

FORMS AND SPECIMEN
PROVISIONS—Cont’d

Charters and articles—Cont’d
classes of stock, dividends based on,

10:29
common shares, 10:5
compensation of directors, 10:25
conflicts of interest, validating provi-

sion, 10:26
creating preemptive rights, 10:8
deadlock-breaking rights of fractional

classes of stock, 10:11
denying preemptive rights, 10:7
director-naming powers of stock

class, 10:13
directors

compensation, 10:25
dissolution powers, 10:34
proxy voting, 10:31
qualifications, 10:30

dissolution powers, 10:34
dividend default, voting rights of

preferred shares on, 10:6
dividend payment requirements,

10:28
dividends based on, classes of stock,

10:29
fractional classes of stock

deadlock-breaking rights, 10:11
no rights classes, 10:11
S corporation qualification, 10:10

high quorum requirements, 10:33
indemnification of directors, 10:27
interested directors, validating provi-

sion, 10:26
joint venture corporations, transfer

restrictions, 10:16
mergers and consolidations, 10:5
official forms, 10:2
preemptive rights, 10:5
preferred shares

generally, 10:5
voting rights on dividend default,

10:6
professional corporation, 10:4
proxy voting, 10:31
purchases of common stock, 10:5
quorum requirements, 10:33
redemption of shares, 10:19
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FORMS AND SPECIMEN
PROVISIONS—Cont’d

Charters and articles—Cont’d
Revised Model Business Corporation

Act requirements, 10:3
S corporation qualification, 10:10
shareholder requirements for direc-

tors, 10:30
skeleton charter, 10:3
supermajority voting, 10:5
surplus requiring dividend payment,

10:28
surrender of shares, 10:20
transfer restrictions

direct restrictions, 10:15
exempt holdings, 10:18
foundational provision, 10:14
joint venture corporations, 10:16
option of corporation to buy, 10:41,

10:42
redemption, 10:41
shareholders’ option to buy, 10:42
two classes, restriction reaching,

10:17
two classes of common stock, 10:9
validating provision, directors’

conflicts of interest, 10:26
voting rights

generally, 10:5
cumulative voting for directors,

10:24
director actions subject to approval,

10:22
dividend default, preferred

shareholders’ rights on, 10:6
fundamental changes, rights re,

10:21
high vote requirements, 10:23
share issuance decisions, 10:21
unanimity requirements, 10:22

Checklists
transfer restrictions, 7:51
transfers, 7:49

Choice of law, 10:49
Counterpart execution, 10:49
Deferred compensation to employees,

shareholder, 10:66
Drafting considerations

buyout agreements, 7:4, 7:37

FORMS AND SPECIMEN
PROVISIONS—Cont’d

Drafting considerations—Cont’d
shareholder employment contracts,

6:11, 6:13
shareholders’ agreements, 4:43
transfer restrictions, 7:4, 7:37
voting trusts, precautions, 4:18

Employment contracts
bylaw provision, 10:39
drafting considerations, 6:11, 6:13
specimen form, 10:69

Indemnification of directors
bylaws, 10:43
charter provision, 10:27

Integration provision, 10:49
Long-term employment contracts

bylaw provision, 10:39
specimen form, 10:69

Notices, 10:49
Official forms, 10:2
Operating agreements. Bylaws and

operating agreements, above
Professional corporation charter, 10:4
Severability, 10:49
Shareholders’ agreements

compensation provision, 10:45
drafting considerations, 4:43
management provision, 10:45, 10:46

Spousal consents, 10:49
Transfer restrictions

checklists, 7:51
cross purchase agreement, 10:57
death of shareholder, 10:55
direct restrictions, 10:15
disability of shareholder, 10:62
drafting considerations, 7:37
exempt holdings, 10:18
first refusal rights, 10:62
foundational provision, 10:14
involuntary transfers, 10:63
joint venture corporations, 10:16
option of corporation to buy, 10:41
option to buy

corporation as buyer, 10:42
disability of shareholder, 10:62
shareholder as buyer, 10:60, 10:61

professional corporation, 10:52
redemption, 10:41
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FORMS AND SPECIMEN
PROVISIONS—Cont’d

Transfer restrictions—Cont’d
shareholders’ agreements, 10:46,

10:55
two classes, restriction reaching,

10:17
Veto powers, drafting considerations,

4:30
Voting trusts

drafting considerations, 4:18
specimen form, 10:67

Workout agreement, 10:68

FRAUD AND MISREPRESENTATION
Disclosure duties, statutory, 9:55
Insider trading, 9:55
Judicial remedies, 9:19
Receiver appointment to remedy, 9:22
Rule 10b-5 claims, 7:22, 9:55
Securities regulation, 2:19
Statutes, 9:55
Veil piercing, 8:18

FREEZE-OUTS
See Oppression of Minority Sharehold-

ers

GOING PRIVATE
Generally, 1:12

GOOD FAITH
Close vs public corporation manage-

ment, 9:2

GOOD FAITH AND FAIR DEALING
Contractual obligation, 9:52
Implied covenant, 9:52
Implied covenant, Limited liability

companies (LLC), 5:16

GOODWILL
See also Valuation
Generally, 7:28

GOVERNANCE
See Management
Agreements, generally, 4:1 et seq.

HIGH VOTE REQUIREMENTS
See Votes and Voting

HOLDING COMPANIES
Control instruments, 4:46

HOLDING COMPANIES—Cont’d
Personal holding companies, see

Personal Holding Companies

IMPASSE
See also Deadlock
Generally, 9:2

INCAPACITY
Buyout triggered by. See Buyouts
Buyout triggered by, specimen form,

10:64, 10:65
Disabled shareholders, see Disabled

Shareholders
First refusal right to buy shares of dis-

abled shareholder, 10:62
Professional corporations employee,

10:70
Stock redemption on, specimen form,

10:65

INCORPORATION AND
INCORPORATORS

Generally, 2:1
Agreements, preincorporation

generally, 2:28
joint venture corporations, 1:8
statutory close corporation, 10:49
validity and duration, 2:28

Asset contributions, specimen form,
10:51

Attorneys, representing incorporators,
ethical considerations, 2:2

Bylaws, see Bylaws and Operating
Agreements

Capitalization, 2:15
Charters, see Charters and Articles
Choice between corporate and LLC

forms, 2:3
Choice of law considerations, 7:25
Classes of stock, determinations re

number of classes, 2:20
preferred stock, 2:21

Conflicts of interest, 2:2
Contracts of promoters, 8:11
De facto corporation, 8:12
Death of shareholder, planning for, 2:27
Debt capitalization

advantages of, 2:16
dangers of, 2:17
planning considerations, 2:18
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INCORPORATION AND
INCORPORATORS—Cont’d

Defective incorporation liabilities, 8:12
Duration of corporation

term life and periodic renewal, 9:4
Financing considerations, 2:15
Formalities, executing, 2:28
Geographic extent of operation,

consideration of, 2:12
Initial contributions

generally, 2:22
tax-free incorporation strategies, 2:23,

2:24
Liabilities of promoters, 8:11
Limited liability status, policy

considerations, 8:1
Limited partnership as alternative, 2:3
LLCs, pre-formation liabilities, 8:13
Low equity capitalization

advantages of, 2:16
dangers of, 2:17
planning considerations, 2:18
preferred stock issuances, 2:21
tax-free incorporation strategies, 2:23,

2:24
Name choice of, 2:14
Personal holding company tax liabilities

of status, 2:25
Preferred stock, uses of, 2:21
Pre-incorporation agreements, inclusion

of provisions in, 9:17
Preincorporation decisions, 2:1 et seq.
Pre-incorporation liabilities, 8:11
Promoters, 8:11
Property contributions

generally, 2:22
tax-free incorporation strategies, 2:23,

2:24
Public vs close corporation procedures,

2:1
Reasons for incorporating, 2:4, 2:5
Securities regulation considerations,

2:19
Services contributions

generally, 2:22
tax-free incorporation strategies, 2:23,

2:24
Shareholder death , planning for, 2:27
Single vs multiple business unit choices,

2:12

INCORPORATION AND
INCORPORATORS—Cont’d

State of incorporation, selecting, 2:13
Statutory close corporations

generally, 2:10
agreement to create, specimen form,

10:49
Steps preceding organization, 2:1 et seq.
Survival of pre-incorporation liabilities,

8:11
Tax considerations, 2:5
Tax-free incorporation strategies, 2:23,

2:24
Thin incorporation, tax advantages, 2:17
Time considerations, 2:26
Torts of promoters, 8:11
Year, taxable, choice of

generally, 2:26
bylaw provision, 10:35

INDEMNIFICATION
Fiduciary duties, 9:54

INJUNCTIONS
See Judicial Remedies

INSIDER TRADING
Fiduciary duties, closely held enterprise,

9:56

INSIDERS
Close vs public corporations, 9:55
Securities law violations, 9:55

INSOLVENCY
Buyout option triggered by, 7:5
Creditors’ rights, see Creditors’ Rights
Distribution limitations, 8:16

INSURANCE
Generally, 7:45
Business insurance funding of options

and buyouts, 7:45
Buyout funding

generally, 7:45
checklist, 7:49

Cross-purchases by shareholders, 7:45
Life insurance

acquisition obligations, 7:49
buyout agreements and, 7:3
buyout agreements funded by, 7:11
cross-purchases by shareholders, 7:45
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INSURANCE—Cont’d
Life insurance—Cont’d

shareholder death , planning for, 2:27
transfer restrictions, funding

checklist, 7:49
Stock purchase agreement funded with

insurance, transfer restrictions,
7:51

Tax considerations, 7:45
Transfer restrictions, stock purchase

agreement funded with insurance,
7:51

Valuation, buyout funding policies
affecting, 7:46

INTERPRETATION
See Construction and Interpretation

INVESTMENT AND INVESTORS
Generally, 2:15
Accredited investors, 2:19
Active and inactive shareholders,

conflicts, 7:2
Asset contributions, specimen form,

10:51
Capitalization, see Capitalization
Fractional parties, representing, 10:71
Passive investors, 2:19
Passive vs participating investors, ten-

sions, 7:2
Preincorporation agreement provisions,

2:28
Property contributions, specimen form,

10:51
Reasonable expectations of minority

shareholders, 9:1, 9:36
Securities regulation, 2:19
Taxation, see Taxation
Veto power

generally, 4:19 et seq.
see also Vetoes and Veto Power

INVOLUNTARY DISSOLUTION
See Dissolution

IRREVOCABLE PROXIES
Definition, 6:15
Employee shareholders, 6:15, 6:20
Shareholders’ agreement, see Sharehold-

ers’Agreements
Statutes, 6:15

JOINT VENTURE CORPORATIONS
Blue sky laws, 2:19
Buyout agreements, 7:7
Deadlock, 9:33
Derivative actions, 8:6
Incorporation agreements, validity, 2:28
Overview, 1:1
Share transfer restrictions, 10:16
Transfer restrictions, 7:7

JUDICIAL REMEDIES
Generally, 9:18 et seq.
Accountings, 9:14
Amendments of articles or bylaws, 9:14
Appointments of directors, 9:14
Arbitration

specific performance of agreement to
arbitrate, 9:11

stay of dissolution pending, 9:12
Asset sales orders, 9:14
Bad faith, 9:19
Breach of fiduciary duties, 9:48
Business judgment rule as shield, 9:18
Buyouts

generally, 9:8, 9:10
court-ordered, 9:27
procedure, 9:11
statutory, 9:35
valuation, 9:11

Canceling of resolutions, 9:14
Claims to reach other defendants, 9:30
Common fund costs awards, 9:25
Conservators, 9:13
Constructive trusts, 9:19
Contractual obligation, good faith and

fair dealing, 9:52
Corporation, when joinder required,

9:22
Custodians, court appointed, 9:13, 9:14
Damages, 9:14
Derivative actions, see Derivative

Actions
Direct versus derivative suits, 9:28
Direct vs derivative suits, 9:25, 9:29
Dissolution petitions

generally, 9:27
see also Dissolution

Dividends, compelling declaration of,
9:14, 9:22
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JUDICIAL REMEDIES—Cont’d
Employment contracts, specific perfor-

mance, 6:5
Fair play standards, 9:18
Fashioned remedies, 9:14
Federal Arbitration Act preemption, 9:11
Fiduciary duties

breach of, 9:48
Fiduciary duties, enforcement, 9:18
Fraud

generally, 9:19
receiver appointed to remedy, 9:22

Injunctions, 9:14
Insider trading, 9:55
Inspection rights, enforcement, 9:25
Limitations of actions, 9:19
Liquidators, 9:13
Litigation based on fiduciary duties,

9:24
LLCs, 9:40
Mandatory injunctions, 9:14
Oppression, direct vs derivative action

for, 9:25
Oppression of minority shareholders,

9:4
Other corporate action, 9:15
Preemption, Federal Arbitration Act,

9:11
Procedure, buyouts, 9:11
Provisional directors, court appointed,

9:12
Punitive damages, 9:14
Reasonable expectations doctrine, 9:8
Receivers

appointment of, 9:8, 9:14
Rule 10b-5 claims, 9:55
Shareholders’ agreements, 4:42
Specific performance

arbitration agreements, 9:11
employment contracts, 6:5
share transfer restrictions, 7:26

Strike suits, 9:22
Transfer restrictions, specific perfor-

mance, 7:26
Valuation, buyouts, 9:11

JURISDICTION
Incorporation state as factor, 2:13
Veil piercing as basis for personal juris-

diction, 8:18

KEY EMPLOYEES
See also Employee Shareholders
Term employment contracts, 6:5

LIABILITIES OF PARTIES
See also Limited Liability
Generally, 8:1 et seq.
Authority and liabilities, 8:5
Choice of law, 2:13
Control person liabilities, 8:26
De facto corporation, 8:12
Defective incorporation, liability for,

8:12
Directors

personal liability, 8:26
Disclosure of corporate principal, 8:9
Dissolution and

generally, 8:14
LLCs, 8:15

Distributions
generally, 8:16
LLCs, 8:17

Estoppel, corporation by, 8:12
Failure to disclose corporate principal,

8:9
Fiduciary shield doctrine, 8:18
Formalities, effect of observance, 8:2
Incorporation state, choices as to, 2:13
Incorporators, 8:11
Indemnification of directors

specimen provision
bylaws, 10:43
charter, 10:27

LLCs
post-conversion, 8:10
post-dissolution, 8:15

Manager liability, 1:21
Nondisclosure of principal, 8:9
Officers

generally, 1:21
personal liability, 8:26

Promoters, 8:11
Signatures, corporate capacity, 8:9
Survival of pre-incorporation liabilities,

8:11
Tort

agents, 8:26
directors, 1:21, 8:26
limited liability, 8:1

CLOSE CORPORATIONS AND LLCS

Index-30



LIABILITIES OF PARTIES—Cont’d
Tort—Cont’d

officers
tortious acts, 8:26

promoters, 8:11
veil piercing

generally, 8:21
Ultra vires acts, 8:8
Undisclosed principal liability, 8:9

LIMITATIONS OF ACTIONS
Generally, 9:19

LIMITED LIABILITY
See also Liabilities of Parties; Piercing

the Corporate Veil
Generally, 1:15, 8:1 et seq.
Asset protection, 1:16
Bargain situations, 8:1
Close vs public corporations, 8:1
Contract cases

generally, 8:20
disclosure of status, 8:32

Control person liabilities, 8:26
Creditor challenges, 8:1
Criminal of agents, 8:26
De facto corporation, 8:12
Defective incorporation, liability for,

8:12
Directors, 1:21
Disadvantages of closed corporation

form generally, 1:15
Dissolution, liabilities after, 8:14
Distributions

generally, 8:16
LLCs, 8:17

Environmental regulation, 8:26
Estoppel, corporation by, 8:12
Formalities, importance of observing,

8:32
Name restrictions, 2:14
One person corporations, 1:15
Policy considerations, 8:1
Precautions to maintain, 8:32
Pre-incorporation liabilities, 8:11
Preventive strategies, 8:32
S corporations, 2:3
Survival of pre-incorporation liabilities,

8:11
Tort claimant challenges, 8:1

LIMITED LIABILITY—Cont’d
Tortious acts of agents, 8:26
Voluntary and involuntary creditors, 8:1

LIMITED LIABILITY COMPANIES
(LLC)

Generally, 1:9, 1:15, 2:7
Additional participation, planning for,

2:4
Advantages, 2:7
Articles of organization

see also Charters and Articles
Authority to speak for, 8:1 et seq., 8:7
Buyout options, 2:7
Buyout provisions, 7:2, 7:3
Centralized control vs close corporation,

2:4
Check the box regulations, 2:7
Choice between corporate and LLC

forms, 2:3
Classes of stock, 2:20
Close corporations compared

generally, 2:7
Complexity of buyouts, 7:2
Consent actions, 8:4
Continuity of life, 2:7
Contracts

limit or exclude right to seek dissolu-
tion, 9:39

Control, contracting regarding, 5:1 et
seq.

Conversions, surviving liabilities, 8:10
Debt vs equity financing considerations,

2:16
Defective formation, liabilities, 8:13
Derivative or direct suits, 5:16, 5:17,

9:49
Disclosure of principal, 8:10
Dissolution

generally, 2:7, 5:20 et seq.
good faith and fair dealing,

contractual obligation, 9:52
liabilities after, 8:15
oppression, dissolution based on,

5:21, 9:33, 9:52
reasonably practicable, 9:37
statutory authorization based on

oppression, 5:21
Distribution liabilities, 8:17
Entity separateness, statutes, 8:27
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LIMITED LIABILITY COMPANIES
(LLC)—Cont’d

Entity status vs close corporation, 2:4
Exit

contracting regarding, 5:1 et seq.
judicial provisions providing, 9:40

Expulsion, 5:27
Failure to disclose principal, 8:10
Fiduciary duties, 2:7
Formalities, 8:4
Governance, 2:4, 2:7
Governance, contracting regarding, 5:1

et seq.
Growth planning vs close corporation,

2:4
Implied covenant of good faith and fair

dealing, 5:16
Incorporation choice between corporate

and LLC forms, 2:3
Informal actions, 8:4
Insolvency and distributions, 8:17
Judicial provisions providing exit, 9:40
Juridical existence, 1:16
Legal requirements for formal and

informal actions, 8:4
Liabilities

generally, 8:1 et seq.
attributes, 1:17
dissolution, liabilities after, 8:15
distributions, 8:17

Limit or exclude right to seek dissolu-
tion, contracts, 9:39

Limited liability partnerships (LLP)
compared, 2:8

Limited partnerships compared, 2:7
Liquidity of ownership, 2:4
Majority rule principles vs close

corporation, 2:4
Management

generally, 8:1 et seq.
Managers

informal management compared, 8:4
signatures, capacity representations,

8:10
Meetings, 8:4
Mergers and control agreements, 5:30
Nondisclosure of principal, 8:10
Operating agreements

see also Bylaws and Operating Agree-
ments

LIMITED LIABILITY COMPANIES
(LLC)—Cont’d

Oppression
dissolution based on, 5:21, 9:33

Overview, 1:1
Partnerships compared, 2:7
Pass-through elections, 2:7
Permanence, 2:4, 2:7
Piercing the corporate veil, 1:22
Pre-formation liabilities, 8:13
Professional services offered through,

2:9
Reasonably practicable, dissolution,

9:37
Relative use of the close corporation and

LLC forms
overlap in legal treatment, 1:10

S corporation compared, 2:7
Securities regulation, 2:19
Signatures, capacity representations,

8:10
Single vs multiple business unit choices,

2:12
State of organization, selecting, 2:13
Statutes, 8:28
Taxation, 2:4, 2:7
Transfer rights, 2:4
Undisclosed principal liability, 8:10
Veil piercing

generally, 2:7, 8:28
reverse piercing, 8:18

Withdrawal, 5:20 et seq.

LIMITED LIABILITY LIMITED
PARTNERSHIPS (LLLP)

Generally, 2:8

LIMITED LIABILITY
PARTNERSHIPS (LLP)

Generally, 2:8
Close corporations compared, 2:3
LLCs compared, 2:8
Professional services offered through,

2:9
Statutes, 2:8

LIMITED PARTNERSHIPS
Close corporation form vs, 2:3
LLCs compared, 2:7
Securities regulation, 2:19
Tax advantages, 2:3

CLOSE CORPORATIONS AND LLCS

Index-32



LIQUIDATION
See also Dissolution
Liquidators, 9:13
Tax consequences, 2:5

LITIGATION
See Judicial Remedies

LOANS AND LENDERS
See Creditors’ Rights

MANAGEMENT
See also Control; Officers
Generally, 8:1 et seq.
Agreements, management, 4:45
Arbitration of management decision

disputes, 9:10
Bookkeeping, 8:2
Bylaw and article provisions, 10:40
Close vs public corporations, 9:36
De facto corporation, 8:12
Defective incorporation, liability for,

8:12
Disclosure of corporate principal, 8:9
Dissolution, liabilities after, 8:14
Estoppel, corporation by, 8:12
Failure to disclose corporate principal,

8:9
Formalities, effect of observance, 8:2
Informal actions, challenging, 8:3
LLC members and managers

see also Limited Liability Companies
(LLC)

Agreements relating to governance,
5:11 et seq.

Minutes, 8:2
Nondisclosure of principal, 8:9
Preincorporation agreement provisions,

2:28
Promoters, 8:11
Records, 8:2
Shareholders’ agreements, management

provisions, 10:45, 10:46
Signatures, corporate capacity, 8:9
Ultra vires acts, 8:8
Undisclosed principal liability, 8:9

MBCA
See Model Business Corporation Act

(MBCA)

MEETINGS
Bylaw provision, 10:35
Consent alternatives, 8:3
Family corporations, 8:2
LLCs, 8:4
Notice of meetings, 10:35
Notice requirements, 8:3
Quorums, see Quorums
Special meetings, 10:35
Veil piercing and failure to conduct,

8:18

MERGERS, ACQUISITIONS, AND
CONSOLIDATIONS

Cash-out mergers, 9:3
Disclosure duties, statutory, 9:55
Golden parachutes, 6:3
Officer tenure guarantees, 6:2
Shareholders rights, specimen form,

10:5
Squeeze-outs accomplished through, 9:2
Supermajority vote requirements, 4:22
Transfer restrictions

generally, 7:20
removal by, 7:15

MINORITY ENTERPRISE SMALL
BUSINESS INVESTMENT
COMPANIES (MESBIC)

Generally, 2:15

MINORITY SHAREHOLDERS
See Oppression of Minority Sharehold-

ers

MINUTES
Maintenance of, 8:2

MODEL BUSINESS CORPORATION
ACT (MBCA)

See also Revised Model Business
Corporation Act; Statutes

Appraisal rights, 9:5
Buyouts

agreements, 7:6, 7:11
statutory triggers, 9:4

Capital contributions, 2:22
Choice of law incorporation decisions,

2:13
Common and preferred classes of stock,

2:21
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MODEL BUSINESS CORPORATION
ACT (MBCA)—Cont’d

Consent alternatives to meeting require-
ments, 8:3

Corporation by estoppel, 8:12
Defacto corporation, 8:12
Directors

shareholders’ agreements, 4:6-4:10
Dissolution

deadlock, 9:33
grounds for, 9:34

Dividends, 8:16
Estoppel, corporation by, 8:12
Initial capital contributions, 2:22
Promoters’ authorities and liabilities,

8:11
Receivers, 9:14
Redemption of shares, 7:11
Shareholders’ agreements

directors’ realm, 4:6-4:10
implementation, 4:32-4:35
shareholders’ domain, 4:12, 4:16,

4:17
validity, 4:4, 4:5
vetoes and veto power, 4:20 et seq.

Transfer restrictions, 7:6
Waste, 9:34

MODEL STATUTORY CLOSE
CORPORATION SUPPLEMENT

See also Statutes
Generally, 1:26

MULTIPLE CORPORATIONS
Tax advantages, 2:12

NAMES
Incorporation choices, 2:14

NONCOMPETITION COVENANTS
Professional corporation, 10:70
Shareholders’ agreements, 10:47
Specimen form, 10:47, 10:70
Term employment contracts, 6:11

NONVOTING STOCK
Generally, 3:13-3:15

NORTH AMERICAN SECURITIES
ADMINISTRATORS
ASSOCIATION (NASAA)

Generally, 2:19

NOT FOR PROFIT CORPORATIONS
Generally, 1:12
Dissolution, 9:20

NOTICE
Shareholders’ agreements, 4:35

OFFICERS
See also Management
Actual authority, 8:5
Apparent authority, 8:5
Authority

generally, 8:5
bylaw provisions, 10:35
deadlocks, 8:6
intracorporate disputes, 8:6
third parties, authority re, 8:5

Bylaws
duties and authorities, 10:35

Compensation
golden parachutes, 6:3
shareholders’ agreements re, 4:7

Control person liabilities, 8:26
Criminal acts, 8:26
Deadlocks, actions in, 8:6
Derivative actions by, 8:6
Disclosure duties, statutory, 9:55
Disclosure of corporate principal, 8:9
Duties, 10:35
Elective office employment of

shareholder employees, 6:10
Failure to disclose corporate principal,

8:9
General manager appointment, specimen

form, 10:56
Golden parachutes, 6:3
Indemnification

specimen provision
bylaw, 10:43
charter, 10:27

Litigation, power to initiate, 8:6
Management agreements, 4:45
Management rights bylaw provision,

10:40
Naming officers by shareholder agree-

ment, 4:7
Nondisclosure of principal, 8:9
Personal liability, 8:26
Powers

generally, 8:5
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OFFICERS—Cont’d
Reasonable assumptions of third parties

as to authority of, 8:5
Shareholders’ agreements, specimen

form, 10:56
Shareholders as

generally, 6:1 et seq.
see also Employee Shareholders

Signatures, corporate capacity, 8:9
Surrender of shares after employment,

10:20
Tenure

guarantees, 6:2
shareholders’ agreements re, 4:7

Tortious acts, 8:26
Ultra vires acts, 8:8
Undisclosed principal liability, 8:9
Veil piercing liabilities, 8:18, 8:32

ONE-PERSON CORPORATIONS
Definition, 1:6
Importance of examining the particular

setting, 1:19

ONE-VOTE-PER-SHARE NORM
See Votes and Voting

OPERATING AGREEMENTS, LLC
See Bylaws and Operating Agreements

OPPRESSION OF MINORITY
SHAREHOLDERS

Generally, 9:1 et seq.
Alternate dispute resolution, 9:4
Appraisal rights statutes, 9:4
Arbitration, see Arbitration
Asset sales, squeeze-outs accomplished

through, 9:3
Bad faith, 9:19
Bad faith refusal to declare dividends,

9:22
Burden of proof on petition for dissolu-

tion, 9:34
Business judgment rule defense

judicial intervention, 9:4
Buyout challenges, 7:20
Buyouts to resolve deadlock, 9:6
Cash-out mergers, 9:3
Causes and effects, 9:2
Close vs public corporations

dissension problems, 9:2

OPPRESSION OF MINORITY
SHAREHOLDERS—Cont’d

Close vs public corporations—Cont’d
enhanced fiduciary duties, 9:23

Comparative law, 9:2
Constructive trust remedies, 9:19
Contracting to protect minority position,

9:4
Cumulative voting, 9:4
Definitions, dissolution statutes, 9:34
Direct vs derivative action for, 9:25
Disclosure duties, statutory, 9:55
Dissenter’s rights, 9:4
Dissolution

generally, 9:34
Limited liability companies (LLC),

dissolution based on oppression,
9:33

oppressive terms, 9:27
options, 9:7
threats by minorities, 9:7

Dividends, oppressive refusal to declare,
9:22

Employment rights
generally, 6:1 et seq.
see also Employee Shareholders
proof of oppression, 9:34

Enhanced fiduciary, 9:4
Enhanced fiduciary duties, 9:23
Extortive demands by minorities with

dissolution powers, 9:7
Fair play standards, 9:18
Fiduciary duties owed minority

shareholders, 9:19
Freeze-outs. Squeeze-outs, below
Good faith requirements, close vs public

corporation management, 9:2
Judicial interpretation of oppression,

9:18
Judicial remedies, 9:4, 9:25
Majority rule vs minority protection,

9:18
Meaning, or similar grounds for relief,

9:7
Meaning of oppression or similar

grounds, 9:33
Partners’ rights, comparison, 9:25
Peace treaties, 9:4
Preemptive rights, 9:4
Prejudicial acts, 9:34
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OPPRESSION OF MINORITY
SHAREHOLDERS—Cont’d

Preventive strategies, 9:4
Problems, 9:2
Reasonable expectations, 9:1, 9:8, 9:36
Relief based on, or similar conduct, 9:6
Restrictive dissolution provisions, 9:7
Retention of earnings, unreasonable,

9:22
Shareholder agreement dissolution

options, 9:7
Squeeze-outs

generally, 9:3
asset sales, 9:3
buyouts in deadlocks, 9:6
cash-out mergers, 9:3
definition, 9:2
direct and indirect, 9:3
dissolution, 9:27
mergers and consolidations, 9:2
methods, 9:2
option exercises in deadlocks, 9:6
preventive strategies, 9:4
voluntary dissolution, 9:27

Statutory remedies, 9:34
Statutory structural protection for

minorities, 9:4
Subsidiary corporations, 1:7
Supermajority voting, 9:4
Transfer restriction challenges, 7:20
Triggers, dissolution, 9:7
Ultra vires, minority shareholder claims,

8:8
Unanimity requirements for dissolution,

9:7
Unfairly prejudicial acts, 9:34
Veil piercing claims by minority

shareholders, 8:18
Veto power

generally, 4:19 et seq.
see also Vetoes and Veto Power

Weighted vote restraints on shareholder
actions, 4:23

OPTIONS
Buyouts, see Buyouts
Transfer restrictions, see Transfer

Restrictions

ORGANIZATION
See Incorporation and Incorporators

OUTLINES
Transfer restrictions, outline for stock

purchase agreement funded with
insurance, 7:51

OUTSIDER REVERSE PIERCING
Defined, 8:18

PARTIES
Business entity status, see Business

Entity Status
Derivative actions, see Derivative

Actions

PARTNERSHIPS
Check the box regulations, 2:7
Limited liability limited partnerships

(LLLP), 2:8
Limited liability partnership, see

Limited Liability Partnerships
(LLP)

Limited partnerships, see Limited
Partnerships

LLC compared, 2:7
S corporations compared, 2:6
Shareholders, partnership as, 4:46
Shareholders’ control agreements, 4:46
Taxation, 2:5

PASS-THROUGH ELECTION
Generally, 2:7

PEACE TREATIES
Generally, 9:4

PENSION BENEFITS
Professional corporations, 2:9
Taxation, 2:5

PERSONAL HOLDING COMPANIES
Taxation, 2:5, 2:25

PERSONAL JURISDICTION
Piercing the corporate veil, 1:18

PIERCING THE CORPORATE VEIL
Generally, 8:18 et seq.
Agency liability theories applied, 8:18
Bargained-for risks, 8:18
Books and records, failure to maintain,

8:18
Burden of proof, 8:18
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PIERCING THE CORPORATE VEIL
—Cont’d

Close vs public corporations, 8:18
Commingling, 8:18
Contract cases

generally, 8:20
disclosure of status, 8:32

Control person liabilities, 8:26
Control test, 8:18
Crime, application to prevent, 8:18
Criminal acts of agents, 8:26
De facto corporation, 8:12
Directors

liability, 8:18, 8:32
personal liability, 8:26

Dram shop liability, 8:21
Empirical data, 8:19
Employers, laws applicable to, 8:32
Environmental law violations, 8:26
Equitable nature of doctrine, 8:18
ERISA violations, 8:22
Estoppel, corporation by, 8:12
Fair Labor Standards Act violations,

8:32
Fiduciary shield doctrine, 8:18
Formalities, corporate

disregard of, 8:18
importance of observing, 8:32
meetings, failure to conduct, 8:18

Fraud, application to prevent, 8:18
Individual vs corporate shareholders,

8:18
Injustice, application to prevent, 8:18
Labor law liabilities, 8:22
Legislative intent as to regulations, 8:22
Limited liability companies (LLC), 1:22
LLC

generally, 2:7, 8:28
entity separateness, 8:27
individual direct liability, 8:31
procedure, 8:30
reverse piercing, 8:18
specific substantive contexts, 8:29

Meetings, failure to conduct, 8:18
Minority shareholders’ claims, 8:18
Nine or more shareholders, 8:18
Nonshareholders, application to, 8:32
Officers’ personal liabilities, 8:18, 8:26,

8:32

PIERCING THE CORPORATE VEIL
—Cont’d

Outsider reverse piercing, 8:18
Parent-subsidiary settings, 1:20, 8:23
Personal liability, 8:26
Procedural issues, 8:24, 8:30
Professional corporations, 2:9
Purposes of doctrine, 8:18
Regulatory law liabilities, 8:22
Reverse piercing, 8:18
Shareholders’ claims, 8:18
Shareholders’ liabilities, 8:32
Statutes, 8:22
Statutory protection, 1:26
Subsidiary corporations, 1:7, 8:22, 8:23
Tax liabilities, 8:22
Taxation, 1:23
Three or more shareholders, 8:18
Tort cases, 8:21
Tortious acts of agents, 8:26
Undercapitalization, 8:18
Unemployment compensation laws,

8:22
When piercing occurs, empirical data,

8:19
Workers’ compensation, 8:22

POOLING AGREEMENTS
See Shareholders’Agreements

POWERS
See Authority

PRECAUTIONS
Employee shareholders, precautions that

may strengthen employee agree-
ment, 6:17

PREEMPTIVE RIGHTS
See Shares and Shareholders
Oppression of minority shareholders,

9:4

PREFERRED SHARES
See Shares and Shareholders

PREINCORPORATION
AGREEMENTS

See Incorporation and Incorporators

PRICING
See Valuation
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PRIVATE ORDERS
Statutory and common law relationship,

business formation, 3:4

PROFESSIONAL CORPORATIONS
Generally, 2:9
Book value, specimen form, 10:52
Buyouts

options, 2:9
provisions to protect qualification

requirements, 7:3
specimen form, 10:52

Certificate of registration, 10:4
Charter, specimen form, 10:4
Death of shareholder

generally, 10:70
specimen form, 10:52

Disabled employees, 10:70
Discharge of shareholder, specimen

form, 10:52
Disqualification of shareholder to

practice, specimen form, 10:52
Dissolution, 2:9
Employment contract, specimen form,

10:70
Form of charter, 10:4
Goodwill, valuation, 2:9
License requirements for shareholders,

2:9
Noncompetition covenant, 10:70
Pensions benefits, 2:9
Qualification requirements

buyout provisions to protect, 7:3
transfer restrictions to protect, 7:2

Registration, certificate of, 10:4
Regulation, 2:9
S corporation treatment, 2:9
Share purchase agreement, 10:59
Shareholder restrictions, 2:9
Shareholders’ agreements

generally, 2:9
specimen form, 10:52
stock purchase agreement, 10:59

Tax considerations, 2:9
Territorial restrictions on practices, 2:9
Transfer restrictions to protect qualifica-

tion requirements, 7:2
Transfers of shares

generally, 2:9
specimen form, 10:52

PROFESSIONAL CORPORATIONS
—Cont’d

Valuation of interests, 2:9
Veil piercing, 2:9
Withdrawal of shareholder, 10:52

PROMOTERS
See Incorporation and Incorporators

PROXIES
Bylaw provision, 10:35
Irrevocable proxies, see Irrevocable

Proxies

PUBLIC CORPORATIONS
See Close and Public Corporations

Compared

PUBLIC ISSUE CORPORATIONS
Close corporations distinguished, 1:3

PURPOSES OF CLOSE
CORPORATIONS

See also Charters and Articles
Generally, 1:12

QUORUMS
Charters and articles

high quorum requirements, 10:33
specimen provision, 10:33

High quorum requirements, 10:33
Meetings, 10:33
Veto provisions, 4:24

REAL ESTATE INVESTMENT
TRUSTS

Generally, 2:3

REASONABLE EXPECTATIONS
DOCTRINE

Generally, 9:1, 9:36
Close vs public corporations, 9:36
Judicial remedies, 9:8

REASONABLY PRACTICABLE,
Limited liability companies (LLC), dis-

solution, 9:37

RECEIVERS
See Judicial Remedies

RECORDS
See Books and Records
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REDEMPTIONS OF SHARES
See Shares and Shareholders

REDUCTION SURPLUS
Definition, 7:40

REMEDIES
See Judicial Remedies

RESOLUTIONS
See Directors

RESTRICTIONS ON TRANSFER OF
SHARES

See Transfer Restrictions

RETIREMENT
Pension benefits, see Pension Benefits
Transfer restrictions, see Transfer

Restrictions

REVERSE PIERCING
Outsider reverse piercing, defined, 8:18

REVISED MODEL BUSINESS
CORPORATION ACT (RMBCA)

See also Model Business Corporation
Act; Statutes

Close corporation definition, 1:25
Form of charter, 10:3
Irrevocable proxies, 6:15
Shareholders’ agreements

directors’ realm, 4:7, 4:8
implementation, 4:35
validity, 4:4, 4:5
veto provisions, 4:20

Specimen charter, 10:3

REVOCATION
Employee shareholders, irrevocable

proxy protection, 6:15, 6:20

RMBCA
See Revised Model Business Corpora-

tion Act (RMBCA)

RULE 10B-5
Generally, 7:22, 9:55
Close vs public corporations, 9:55
Insider trading, 9:55

S CORPORATIONS
See also Taxation
Generally, 1:5, 2:6

S CORPORATIONS—Cont’d
Addressing distinctive needs of closely

held entities
Entity formalities, 1:31

Built-in gains, 2:6
Buyout provisions to protect qualified

status, 7:3
Check the box regulations, 2:7
Classes of shares, 2:6
Classes of stock, 2:20
Conflicts among shareholders, 2:6
Debt vs equity financing considerations,

2:16
Debt vs equity investments, 2:6
Disqualifying shareholders, 2:6
Dividends, 2:6
Eligibility to elect, 2:6
Fractional classes of stock, 10:10
Limited liability, 2:3
LLC compared, 2:7
Loans by shareholders, 2:6
Loss pass through, 2:6
Numerical limits on shareholders, 2:6
Operating loss pass through, 2:6
Overview, 1:5
Partnership tax treatment, 2:6
Pass-through elections, 2:7
Phantom stock, 2:6
Preferred stock, 2:21
Professional services offered through,

2:9
Purposes of Subchapter, 2:5
Qualifications, 2:6
Qualified status

buyout provisions to protect, 7:3
transfer restrictions to protect, 7:2

Requirements, eligibility, 2:6
Shareholders’ agreements

generally, 2:6
specimen form, 10:48

Straight debt vs equity investments, 2:6
Subsidiaries of, 2:12
Subsidiary corporations, close corpora-

tion treatment of, 1:7
Taxable year decisions

generally, 2:26
bylaw provision, 10:35

Termination of elections, 2:6
Thin incorporation, tax advantages, 2:17

INDEX

Index-39



S CORPORATIONS—Cont’d
Transfer restrictions to protect qualified

status, 7:2
Trusts as shareholders, 2:6

SALARIES
See Compensation

SALES
See Transfers of Shares

SECURITIES AND EXCHANGE
COMMISSION (SEC)

Generally, 2:19

SECURITIES REGULATION
See also Investment and Investors
Generally, 2:19
Buyout provisions to protect exempt

status, 7:3
Buyouts violating, 7:22
Control person liabilities, 8:26
Disclosure vs merit regulation, 2:19
Exempt status

buyout provisions to protect, 7:3
transfer restrictions to protect, 7:2

Insider trading, 9:55
Jurisdiction, 9:55
Private offerings exemption, 7:2
Rule 10b-5, 7:22, 9:55
Transfer restrictions to protect exempt

status, 7:2
Transfer restrictions violating, 7:22

SEPARATE ENTITY STATUS
See Business Entity Status

SHAREHOLDERS’AGREEMENTS
Generally, 4:6 et seq.
Advantages and disadvantages, 4:32
All-shareholder vs some-shareholder

arbitration agreements, 9:18
Arbitration

generally, 9:17
specimen form, 10:72

Asset contributions specimen form,
10:51

Asset distribution policies, 4:8
Binding nature, notice to transferees,

4:35
Buyout agreements

disabled shareholder, 10:64, 10:65

SHAREHOLDERS’AGREEMENTS
—Cont’d

Buyout agreements—Cont’d
specimen form, 10:56

Buy-sell agreements, 4:11
Buy-sell agreements, specimen form,

10:57
Bylaws and operating agreements

conflicting provisions, 4:41
inclusion in, 4:33

Charters and articles, inclusion in
charter, 4:33

Classification of stock, specimen form,
10:46

Compensation, see Compensation
Conflicts of laws, 4:41
Control agreements, 4:6 et seq.
Control block, pooling agreements, 4:13
Corporation as party bound by

shareholders’ arbitration agreement,
9:13, 9:18

Corporation as party to agreement, 4:40
Cross purchase agreement, specimen

form, 10:57
Damages for breach, 4:42
Death, transfers on, 10:55
Delegations of control, agreements for,

4:45
Designating directors, specimen form,

10:54
Designating officers, 4:7
Director functions, agreements regulat-

ing
asset distribution policies, 4:8
board committees, 4:28
dispute resolution, 4:10
dividend policies, 4:8
executive committees, 4:28
officer action, 4:29
officer designations, 4:7
salary restraints, 4:7

Directors, reduction in number of to
adjust control, 10:53

Directors, voting for, 10:46
Directors’ authority, control arrange-

ments as infringing, 4:4
Disabled shareholder buyout, specimen

form, 10:64, 10:65
Disproportionate voting power, 4:14
Dispute resolution, 4:10
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SHAREHOLDERS’AGREEMENTS
—Cont’d

Dissolution
dispute resolution, 4:10
options, 9:7
specimen form, 10:46, 10:56

Distribution of assets, 4:8
Dividend policies, 4:8
Drafting considerations

implementation and interpretation,
4:43

summary, 4:43
Duration as determinant of validity, 4:37
Effect as determinant of validity, 4:36
Employee shareholders

compensation provision, 10:45
involuntarily transferred shares, 10:63
management provision, 10:46
specimen form, 10:45, 10:56
transfer restrictions, 10:63

Employment contract combinations
generally, 6:14
irrevocable proxies, 6:15
voting trusts, 6:14

Enforcement
Implementation, below
irrevocable proxies, 4:16
remedies, 4:42

Family corporations, 10:49
Forms, see Forms and Specimen Provi-

sions
General manager appointment, specimen

form, 10:56
Holding companies, exercise of control

through, 4:46
Implementation

generally, 4:32 et seq.
all or only some shareholders, 4:34
binding nature, notice, 4:35
breach of agreement, remedies, 4:42
charter and bylaw provisions

approving, 4:33
inclusion in, 4:33

conflict of laws, 4:41
corporation as party to agreement,

4:40
drafting precautions, 4:43
duration, 4:37
notice to transferees, 4:35

SHAREHOLDERS’AGREEMENTS
—Cont’d

Implementation—Cont’d
remedies for breach, 4:42
severability of invalid provisions,

4:38
transfer of shares, 4:35
unanimity, 4:34
validity of other control agreements,

4:36
voting trusts, 4:41
written agreement, 4:39

Irrevocable proxies
generally, 4:16
advantages and disadvantages, 4:32
drafting considerations, 4:43
duration, 4:37
employee shareholder protections,

6:15
functions of shareholder, 4:16
implementation, 4:32
interpretation, 4:32
statutes regulating, 6:15
types of agreements generally, 4:16
voting trusts distinguished, 4:32

Key employee protections
generally, 6:14
voting trusts, 6:4

Management agreements, 4:45
Management provisions, 10:45, 10:46
Model Business Corporation Act

directors’ realm, 4:6-4:10
implementation, 4:32-4:35
shareholders’ domain, 4:12, 4:16,

4:17
validity, 4:4, 4:5
vetoes and veto power, 4:20 et seq.

Modern statutes allowing, 4:5
Named director agreements, 4:7
Noncompetition covenant

professional corporation, 10:70
specimen form, 10:47

Notice to other shareholders or purchas-
ers of shares, 4:35

Officers
decisions re, 4:7
specimen form, 10:56

Partnerships, 4:46
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SHAREHOLDERS’AGREEMENTS
—Cont’d

Pooling agreements
advantages and disadvantages, 4:32
arbitration of disputes, 9:11
creation of control block, 4:13
director election agreements, 4:12
directors, votes for, 4:12
drafting considerations, 4:43
duration, 4:37
preservation of control block, 4:13
testamentary directions on voting of

shares, 4:44
Power to dissolve, inclusion in, 9:7
Private benefit, agreement in

consideration of, 4:15
Professional corporations

generally, 2:9
specimen form, 10:52
stock purchase agreement, 10:59

Purposes, validity dependent on, 4:36
Remedies for breach, 4:42
S corporations

generally, 2:6
elections form, 10:48

Salary restraints, 4:7
Severability of invalid provisions, 4:38
Share transfer restrictions, 4:11
Shareholder functions, agreements

regulating
generally, 4:12 et seq.
director election, 4:12
pooling agreements, 4:12, 4:13

Specific enforcement, 4:42
Spouses, inclusion in, 9:18
Statutes

agreement to create statutory close
corporation, 10:49

Model Business Corporation Act,
above

requirements for, 4:5
Stock classification, specimen form,

10:46
Tenure of corporate officers, 4:7
Testamentary voting directions, 4:44
Transfer agreement

first option rights, 10:60, 10:61
notice to other shareholders or

purchasers of shares, 4:35

SHAREHOLDERS’AGREEMENTS
—Cont’d

Transfer agreement—Cont’d
professional corporation, 10:59
specimen form, 10:58

Transfer restrictions
generally, 4:11
death transfers, 10:55
specimen form, 10:46, 10:55

Triggers, dissolution, 9:7
Validity

conflict of laws, 4:41
control arrangements, 4:4, 4:5
early decisions, 4:4
modern statutes, 4:5
voting trusts, 4:41
waiver of rights, 4:4

Valuation of minority shares, 10:50
Veto arrangements, 4:9
Votes and voting

directors, voting agreements, 10:46
private benefit, 4:15
specimen voting agreement, 10:55
undertaking to vote in certain way,

4:15
voting power, 4:14
voting rights provisions, 4:15

Voting trusts
advantages and disadvantages, 4:32
conflict of laws, 4:41
drafting considerations, 4:43, 7:37
drafting precautions, 4:18
duration as determinant of validity,

4:37
duration of trust, 4:37
employment agreement combinations,

6:14
illegal purposes, 4:38
key employee protections, 6:4
shareholder employee protections, 6:4
specimen trust agreement, 10:67
testamentary directions on voting of

shares, 4:44
types of agreements generally, 4:17
validity, 4:41

Wide recognition of contracting in
closely held entities, 1:28

Written agreements, 4:39
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SHAREHOLDERS’ SUITS
Derivative actions, see Derivative

Actions
Judicial remedies, see Judicial Remedies

SHARES AND SHAREHOLDERS
Active and inactive holders, conflicts,

7:2
Agreements between shareholders

see also Shareholders’Agreements
disproportionate voting power, 4:14
irrevocable proxies, 4:16
pooling agreements, 4:12, 4:13
private benefit, 4:15
voting trusts, 4:17, 4:18

Authority, 8:5
Block voting. See Shareholders’Agree-

ments
Buyouts, see Buyouts
Call of shares. Redemption of shares,

below
Certificates

negotiability, 2:4
Certificates and certificateless shares,

7:6
Charter provision for, 10:5
Classes of shares

charter provision for, 10:5
Class A and Class B stocks

generally, 10:12
director-naming powers, 10:13

deadlock breaking fractional classes
of stock, 10:11

dividends based on, 10:29
fractional classes of stock

no rights classes, 10:11
S corporation qualification, 10:10

no rights classes, 10:11
number of classes, 2:20
Preferred shares, below
S corporations, 2:6
transfer restriction reaching two

classes of stock, 10:17
transfer restrictions, class-based, 7:35
two classes of common stock, 10:9
weighted voting, 4:23

Close and public corporations
compared, classes of shares, 1:11

Creditor-shareholders, tax
considerations, 2:17

SHARES AND SHAREHOLDERS
—Cont’d

Cross purchase agreements, 10:57
Deadlock breaking fractional classes of

stock, 10:11
Death of shareholder, planning for, 2:27
Dilution

preemptive rights of shareholders
specimen provision, 10:5

Directors
required holdings, 10:30

Employees, see Employee Shareholders
Equity defined, 2:16
Fiduciary duties inter se, 1:3, 9:19
Fiduciary duties owed, to corporation or

to shareholders, 9:19
Financial rights

generally, 3:22-3:34
conversion rights, 3:32
cumulative dividends, 3:28
dividend preferences, 3:26
grouping stock clauses, 3:24
liquidation preferences, 3:29
noncumulative dividends, 3:28
‘‘participating’’ preferred, 3:27
preferred made ‘‘callable,’’ 3:30
preferred stock

protection, 3:34
term, 3:25
voting rights, 3:33

share warrants, 3:32
sinking funds, 3:31
stock designation, set name, 3:23

Fractional parties, representing, 10:71
Fundamental changes, voting rights re,

10:21
Guarantees of corporate debt by

shareholders, 2:18
Holding companies, exercise of control

through, 4:46
Informal actions, challenging, 8:3
Inspection rights

judicial orders, 9:25
Integration of management and owner-

ship, 1:3
Issuance decisions, 10:21
Joint owners of stock, 4:46
Legend requirements

transfer restrictions, 7:12
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SHARES AND SHAREHOLDERS
—Cont’d

Litigation, power to initiate, 8:6
LLC members. See Limited Liability

Companies (LLC)
Loans by shareholders to S corporations,

2:6
Mergers and consolidations rights, 10:5
Minority shareholders

Oppression, see Oppression of Minor-
ity Shareholders

Multiple vote shares, 3:16
Nonvoting stock, 3:13-3:15
One-share, one-vote restraints, 4:23
Oppression, see Oppression of Minority

Shareholders
Par value recital in charter, 10:5
Partnership holders, 4:46
Passive vs participating investors, ten-

sions, 7:2
Phantom stock, 2:6
Pledges of restricted stock, 7:12, 7:19
Preemptive rights

specimen provision, 10:5
creating preemptive rights, 10:8
denying preemptive rights, 10:7

Preferred shares
generally, 2:21
charter provision for, 10:5
dissolution participation rights, 10:5
dividend default, voting rights on,

10:6
preemptive rights, 10:5
redemption rights

specimen form, 10:5
transfer restrictions, 7:2
voting rights, 2:21
voting rights on dividend default,

10:6
Preincorporation agreements among,

2:28
Professional corporations, 2:9
Purchase agreement

first option rights, 10:60, 10:61
specimen form, 10:58

Reasonable expectations of minority
shareholders, 9:1, 9:36

Reclassification of shares, 10:5

SHARES AND SHAREHOLDERS
—Cont’d

Redemption
Buyouts, see Buyouts
charter provision, 10:19, 10:20
cross purchase and redemption provi-

sions compared, 7:1
deferred payment, 8:16
disabled shareholder, 10:65
first option of corporation to buy

shares, 10:41
incapacitated shareholder, 10:65
insolvency limitations, 8:16
liabilities, 8:16
Model Business Corporation Act,

7:11
option of corporation to buy shares,

10:41
preferred stock, 10:5
promissory note, redemption for, 8:16
retirement agreement, specimen form,

10:58
surrender, charter provision, 10:20
tax considerations, 9:4

Removal of directors, charter provision,
10:32

Restrictions on shareholders, charter
provision, 10:5

Restrictions on transfers. See Transfer
Restrictions

Retirement agreement, specimen form,
10:58

Rights of shareholders, charter provi-
sion, 10:5

Section 1244 stock, tax considerations,
2:11, 2:17

Statutory close corporations, 2:10
Stock purchase agreement

first option rights, 10:60, 10:61
specimen form, 10:58

Successive options rights, 7:41
Surrender, charter provision, 10:20
Transfer restrictions, see Transfer

Restrictions
Transfers, see Transfers of Shares
Treasury stock, 2:19
Two classes of common stock, 10:9
Valuation, see Valuation
Veil piercing liabilities of, 8:32
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SHARES AND SHAREHOLDERS
—Cont’d

Veto power
generally, 4:19 et seq.
see also Vetoes and Veto Power

Voting trusts
deadlock avoidance through, 9:8
dissension resolution through, 9:8
neutral trustees, 9:4
peace treaties, 9:4

Watering, preemptive rights of
shareholders

specimen provision, 10:5
Weighted vote restraints on shareholder

actions, 4:23
Written consent provisions, 4:25

SIGNATURES
Authority, see Authority
Corporate capacity, 8:9
Liabilities, see Liabilities of Parties

SIZE
Closed corporation, not determinative,

1:2

SMALL BUSINESS CORPORATIONS
Federal assistance, 2:15
Taxation, 2:11

SPECIFIC PERFORMANCE
See Judicial Remedies

SPECIMEN PROVISIONS
See Forms and Specimen Provisions

SQUEEZE-OUTS
See Oppression of Minority Sharehold-

ers

STALEMATE
See Deadlock

STATE LAW
Disclosure duties, fiduciary duties, 9:55
Securities laws, applicability of state

law, 2:19
Selecting state of incorporation or orga-

nization, 2:13
Shareholder disputes, disclosure duties,

9:30

STATUTES
Appraisal statutes, 9:6

STATUTES—Cont’d
Arbitration, 9:11
Authority, 8:5
CC definitions, 1:3
Close corporations, special rules for, 1:4
Close corporations, statutory, 2:10, 9:17
Common law relationship, business

formation, 3:4
Derivative suit restrictions, 9:25
Director functions, shareholders’ agree-

ments regulating, 4:26
Disclosure duties, 9:55
Dissension problems, LLC

characteristics, 9:31
Dissolution

deadlock, 9:33
involuntary, 9:32
public vs shareholder protections, 9:7

Dissolution-on-deadlock, 9:16
Distributions, 8:16
Employment contracts, 6:13
Escape statutes, 9:6
Exits, LLC, 9:32
Federal preemption of state arbitration

laws, 9:11
Fraud, 9:55
Insider trading, 9:55
Involuntary dissolution, 9:27
Irrevocable proxies, 6:15
LLCs

generally, 8:28
governance, 5:3

LLPs, 2:8
MBCA, see Model Business Corpora-

tion Act (MBCA)
Name restrictions, 2:14
Number of close corporations electing

statutory close corporation status,
1:27

Officers’ authority, 8:5
Preemption of state arbitration laws,

9:11
RMBCA, see Revised Model Business

Corporation Act (RMBCA)
Share transfers, 1:32
Shareholders’ agreements, effect on, 4:5
Shareholders’ agreements, see

Shareholders’Agreements
Statutory close corporation supplements,

1:26
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STATUTES—Cont’d
Statutory limits to entity permanence

and providing remedies for dissen-
sion, 1:29

Transfer restrictions
generally, 7:6
contractual vs statutory, 7:2

Veil piercing, 1:26, 8:22
Veto powers, 4:19 et seq.
Voting trusts, 4:36
Wide recognition of contracting in

closely held entities, 1:28

STATUTORY CLOSE
CORPORATIONS

See also Statutes
Generally, 1:4, 2:10

STATUTORY STRUCTURAL
PROTECTION FOR
MINORITIES

Oppression of minority shareholders,
9:4

STOCK
See Shares and Shareholders

STRIKE SUITS
Generally, 9:22

SUBCHAPTER S CORPORATIONS
See S Corporations

SUBSIDIARY CORPORATIONS
Close corporation treatment of, 1:7
S corporation subsidiaries, 2:12
Veil piercing, 8:22, 8:23

SUCCESSIVE OPTIONS
See Transfer Restrictions

SUPERMAJORITY VOTING
Oppression of minority shareholders,

9:4

SURPLUS
Definition, 7:11

SURRENDER OF SHARES
Charter provision, 10:20
Redemptions. See Shares and

Shareholders

SURVIVORS
Buyouts, see Buyouts

SURVIVORS—Cont’d
Death, see Death
Transfer restrictions, see Transfer

Restrictions

TAKEOVERS
See Mergers, Acquisitions, and

Consolidations

TAXATION
Bona fide business arrangement test of

transfer restrictions, 7:48
Brackets, 2:5, 2:12
Built-in gains, S corporations, 2:6
Business entity status, 1:23
Business purpose limitations on choice

of entity, 2:12
Buyout funding insurance, 7:45
Buyouts of stock

gift and estate tax, 7:48
income tax, 7:47

Capital tax rates, 2:5
Capitalization, see Capitalization
Check the box regulations, 2:7
Collection, veil piercing, 8:22
Control and initial contributions, 2:23
Corporate tax brackets, 2:5, 2:12
Creditor-shareholders, 2:17
Cross-purchase agreements

gift and estate tax, 7:48
income tax, 7:47

Debt capitalization
advantages of, 2:16
dangers of, 2:17
planning considerations, 2:18

Debt vs equity financing considerations,
2:16

Debt-equity capitalization ratio, tax
implications, 2:17

Deductions, taxable, 2:5
Deferred compensation, 6:11
Dissolved corporations, 8:14
Double taxation of corporations, 2:5
Earnings retention by corporations, 2:5
Estate taxes. See Estate and Gift Taxes
Fair bargain evaluations of stock

transfers, 7:48
Gift taxes. See Estate and Gift Taxes
Guarantees of corporate debt by

shareholders, 2:18
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TAXATION—Cont’d
Incorporated pocketbook rule, 2:25
Incorporation decisions, tax aspects, 2:5
Incorporation state, choices as to, 2:13
Incorporation strategies, 2:23, 2:24
Insurance, buyout funding, 7:45
Limited partnership tax advantages, 2:3
Liquidation, effects of, 2:5
Litigation expenses, 7:48
LLCs

generally, 2:4, 2:7
Loans by shareholders to S corporations,

2:6
Loss pass through

generally, 2:11
S corporations, 2:6

Low equity capitalization
advantages of, 2:16
dangers of, 2:17
planning considerations, 2:18
preferred stock issuances, 2:21
tax-free incorporation strategies, 2:23,

2:24
Multiple corporations, tax advantages

of, 2:12
Numerical limits on S corporation

shareholders, 2:6
Obviously excessive debt structure,

capitalization reflecting, 2:17
Operating loss pass through

generally, 2:11
S corporations, 2:6

Options to purchase stock
gift and estate tax, 7:48
income tax, 7:47

Partnerships, 2:5
Pass-through elections

generally, 2:7
Pass-through entity taxation generally,

2:17
Personal holding companies

generally, 2:5
avoiding tax liabilities of status, 2:25

Preferred stock, 2:21
Professional corporations, 2:9
Proportionality of debt to equity

capitalization, 2:17
Redemption agreements, tax effects, 9:4

TAXATION—Cont’d
Retention of earnings by corporations,

2:5
Retirement benefits, 2:5
S corporations, see S Corporations
Section 1244 stock losses, 2:11, 2:17
Share redemption agreements, tax

effects, 9:4
Small business corporations, 2:11
Surcharges, 2:5
Transfer restrictions

income tax, 7:47
Transfer restrictions, stock purchases

affected by
gift and estate tax, 7:48
income tax, 7:47

Trapped losses, 2:5
Year, taxable

generally, 2:26
bylaw provision, 10:35

TENDER OFFERS
See Mergers, Acquisitions, and

Consolidations

TENURE
Officers, see Officers

THIN INCORPORATION
Capitalization, see Capitalization
Veil piercing, see Piercing the Corporate

Veil

TONTINES
Generally, 7:3

TORT LIABILITIES
See Liabilities of Parties

TRADEMARK LAW
Names, corporate, 2:14

TRANSFER OF SHARES
Generally, 1:32
Disclosure duties, statutory, 9:55
First refusal rights, 7:5
LLC interests, 2:4
Option agreements, 7:5
Options. See Transfer Restrictions
Professional corporations, 2:9
Restrictions

see also Transfer Restrictions
partnerships vs CC, 1:3
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TRANSFER OF SHARES—Cont’d
S corporations, 1:32
Shareholder control agreements, 4:11
Shareholders’ agreements, 4:35
Statutory regulation, 1:32
Successive options rights, 7:41

TRANSFER RESTRICTIONS
See also Buyouts; Transfers of Shares
Generally, 7:1 et seq.
Absolute prohibitions, 7:5
Absolute restraints, validity of, 7:7
Acquisitions, effect of, 7:20
Alienation restraints, treatment as, 7:6
Amendment of charter or bylaws to

remove, 7:15
Approval requirements, validity, 7:6
Arbitration of disputes, 7:49
Bankruptcy, option triggered by, 7:5
Business insurance funding, 7:45
Buyout arrangements, estate and gift

taxes, 7:50
Bylaw provisions, 7:1, 7:13
Challenges based on other laws, 7:14
Charter and article provisions, 7:1, 7:13,

7:35
Checklists, 7:51
Choice of law, 7:3, 7:25
Class restrictions on transferees, 7:5
Class-based restrictions, 7:35
Combining first options and buyouts

generally, 7:42
dissolution arrangements, 7:43

Conflicts with other restrictions, 7:24
Consent requirements, 7:5
Consent restraints, 7:8
Contractual vs statutory transfer restric-

tions, 7:2
Control protection requirements, 7:2
Control questions raised by exercise,

7:24
Cooperative apartments, 7:2
Corporate consent requirements, 7:5
Corporate fiduciary as party, 7:36
Corporate shareholders subject to, 7:37
Cross options, 7:40
Cross-purchase agreements

redemption provisions compared, 7:1
tax considerations

gift and estate tax, 7:48

TRANSFER RESTRICTIONS—Cont’d
Cross-purchase agreements—Cont’d

tax considerations—Cont’d
income tax, 7:47

valuation, 7:47
Death

enforcement after, 7:26
option triggered by, 7:5
planning for, 7:1
specimen form, 10:55
transfers on, 7:16

Deferred payment provisions, 7:45
Designated persons, validity of required

transfers to, 7:6
Disability, option triggered by, 7:5
Dissolution, application on, 7:20
Dividend rights, 7:49
Drafting considerations, 7:4, 7:37
Economic incentives to restricting

transfers, 7:2
Employee challenges to option triggers,

7:9
Employee shareholders, 10:63
Enforceability

generally, 7:6 et seq.
conflict of interest challenges, 7:24
control questions raised by exercise,

7:24
legend requirements, 7:12
nonconsenting shareholders, effect on,

7:13
post mortem enforcement, 7:26
post-incorporation restrictions, 7:13
share legend requirements, 7:12
specific performance, 7:26
vested right challenges, 7:15
voluntary compliance incentives, 7:26
waiver defenses, 7:23

Escrow enforcement provisions, 7:26
Estoppel challenges to options, 7:39
Exempt holdings, 10:18
Family corporations

generally, 7:5
divorce, 7:18
gift and estate tax considerations,

7:48
validity, 7:17

Family members, transfers to, 7:37
Federal securities law challenges, 7:22
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TRANSFER RESTRICTIONS—Cont’d
Fiduciary duty challenges, 7:21
First option provisions

Options, below
validity, 7:9

First refusal rights
generally, 7:5, 7:9, 10:62
Options, below

Forms
checklists, 7:51
cross purchase agreement, 10:57
death of shareholder, 10:55
direct restrictions, 10:15
disability of shareholder, 10:62
exempt holdings, 10:18
first refusal rights, 10:62
foundational provision, 10:14
involuntary transfers, 10:63
joint venture corporations, 10:16
option of corporation to buy, 10:41
options

corporation as buyer, 10:42
disability of shareholder, 10:62
shareholder as buyer, 10:60, 10:61

professional corporation, 10:52
redemption, 10:41
shareholders’ agreements, 10:46,

10:55
two classes, restriction reaching,

10:17
Fraud challenges, 7:22
Funding

option provisions, 7:45
stock purchase agreement funded with

insurance, 7:51
General suggestions on the planning and

drafting of restrictions and buyouts,
7:5

Gift taxes, buyout arrangements, 7:50
Good will valuation, 7:28
Implementation, 7:37 et seq.
Implicit waivers, 7:23
Incapacity of shareholder, planning for,

7:1
Insolvency, option triggered by, 7:5
Installment sales, 7:45
Insurance, stock purchase agreement

funded with, 7:51

TRANSFER RESTRICTIONS—Cont’d
Investment securities law requirements,

7:6, 7:12
Involuntarily dissolution, 7:20
Involuntary transfers, 10:63
Joint venture corporations, 7:7, 10:16
Kinds of restrictions, 7:5
Legend requirements on share certifi-

cates, 7:6
Liquidity problems, 7:2
Majority vote to remove transfer restric-

tions, 7:15
Market and option price discrepancies,

7:9
Merger or consolidation

generally, 7:20
removal by, 7:15

Model Business Corporation Act, 7:6
Nonvoting shares, 7:2
Notice requirements, 7:6, 7:7
Oppression challenges, 7:20
Options

agreements, 7:5
authority of corporation to exercise,

7:40
business insurance funding, 7:45
buyout and first option agreements

distinguished, 7:10
combining first options and buyouts

generally, 7:42
dissolution arrangements, 7:43

conditions on exercise, 7:38
corporate optionees, 7:40
corporate shareholders subject to,

7:37
cross options, 7:40
deadlock resolution through exercise,

9:6
death triggers, 7:38
deferred payment provisions, 7:45
drafting considerations, 7:37
employee-owner shares, 7:37
estoppel challenges, 7:39
funding, 7:45
installment sales, 7:45
insurance funding checklist, 7:49
limitations on exercise, 7:38
pledge funding devises, 7:45
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TRANSFER RESTRICTIONS—Cont’d
Options—Cont’d

proportional purchase obligations of
other shareholders, 7:42

rights, 7:5
shareholder optionees, 7:40
successive options, 7:40, 7:41
tax considerations

gift and estate tax, 7:48
income tax, 7:47

time for exercise, 7:38
waivers of conditions on exercise,

7:38
Other shareholders, transfers to, 7:37
Outline for stock purchase agreement

funded with insurance, 7:51
Parties to restrictive stock agreements,

7:36
Planning, 7:4
Pledge funding devises, 7:45
Pledges of restricted stock, 7:12, 7:19
Post mortem enforcement, 7:26
Post-incorporation restrictions, 7:13
Preferred shares, 7:2
Professional corporation qualifications,

protecting, 7:2
Proportional purchase obligations of

other shareholders, 7:42
Public vs close corporations, 1:20
Purposes, 7:2
Reasons for, 7:2
Removal of transfer restrictions, 7:15
Restraint of trade challenges, 7:8
Rule 10b-5 challenges, 7:22
S corporations qualification, protection,

7:2
Securities law exemptions, protection of,

7:2
Share legend requirements, 7:12
Shareholders’ agreements

generally, 4:11
death, specimen form, 10:55
specimen form, 10:46, 10:55
stock purchase agreements, 7:51

Sinking fund used to purchase, 7:36,
7:45

Specific performance, 7:26
Statutory close corporations, 7:6
Statutory vs contractual transfer restric-

tions, 7:2

TRANSFER RESTRICTIONS—Cont’d
Stock purchase agreement, 7:51
Strict construction, 7:6, 7:7
Successive options, 7:40, 7:41
Tax considerations

income tax, 7:47
Testamentary transfers, 7:16
Transferees, class restrictions on, 7:5
Triggering of option rights, 7:9
Two classes of stock, restriction reach-

ing, 10:17
Types of restrictions, 7:5
UCC Article 8 requirements, 7:6, 7:12
Unanimity requirement, 7:13
Unconscionability challenges, 7:9
Validity

generally, 7:6 et seq.
absolute restraints, 7:7
alienation restraints, treatment as, 7:6
approval requirements, 7:6
Choice of law, 7:9
close vs public corporations, 7:7
consent restraints, 7:8
Contracts and property law principles

used in interpreting transfer
restrictions, 7:8

designated persons, required transfers
to, 7:6

director approval requirements, 7:8
estoppel challenges to options, 7:39
factors considered, 7:7
Factors courts consider in determining

validity of restrictions, 7:7
fairness analyses, 7:7
family corporations, 7:17
federal securities law challenges, 7:22
fiduciary duty challenges, 7:21
first option provisions, 7:9
fraud challenges, 7:22
mandatory buyouts, 7:10
market and option price discrepan-

cies, 7:9
needs analyses, 7:7
nonconsenting shareholders, effect on,

7:13
notice requirements, 7:6, 7:7
oppression challenges, 7:20
post-incorporation restrictions, 7:13
purposes analyses, 7:6, 7:7
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TRANSFER RESTRICTIONS—Cont’d
Validity—Cont’d

reasonableness constraints, 7:6
restraint of trade challenges, 7:8
statutes, 7:6
strict construction, 7:6, 7:7
unanimity requirement, 7:13
unconscionability challenges, 7:9
valuation and, 7:7, 7:27
vested right challenges, 7:15

Valuation, see Valuation
Voluntary compliance incentives, 7:26
Voting agent, designation of, 10:63
Waivers, 7:23
Will provisions, complementary, 7:26

TRUSTS
Business trusts, 2:3
Employee shareholders, creating voting

trust, 6:19
S corporation trust shareholders, 2:6
Voting

generally, 4:17
see also Shareholders’Agreements

ULTRA VIRES
Generally, 8:8
Dissolution as remedies for repeated

ultra vires acts, 9:34
Minority shareholder claims, 8:8

UNANIMITY
See also Vetoes and Veto Power
Employee shareholders, see Employee

Shareholders

UNFAIR COMPETITION
Names, choices leading to, 2:14

UNIFORM LIMITED LIABILITY
COMPANY ACT

See also Limited Liability Companies
(LLC)

UNIFORM LIMITED OFFERING
EXEMPTION (ULOE)

Generally, 2:19

UNIFORM LIMITED PARTNERSHIP
ACT

Generally, 2:3

VALUATION
Generally, 7:27 et seq.
Alternatives, choice from, 7:34
Appraisal

generally, 7:27, 7:32
arbitration distinguished, 9:10
court appointed appraiser, 9:11

Arbitration
generally, 9:10
appraisal distinguished, 9:10

Best-offer price, 7:30
Bona fide offer, 7:30
Book value, 2:15, 7:5, 7:27, 7:28
Buy-or-sell price statements, 9:6
Buyout orders, 9:11
Buyout pricing devices, 9:6
Buyout provisions to resolve, 7:3
Capitalization of earnings, 7:27, 7:31
Choice of method, 7:34
Combinations of valuation methods,

7:34
Cross-purchase agreements, 7:47
Directors, valuations by, 7:33
Discounting cash flow, 7:31
Disparate, court review, 7:3
Dissolution vs transfer valuations, 7:27
Earnings capitalization, 7:27, 7:31
Estate taxes, effects of valuation provi-

sions on, 7:10
Fair market value presumption, 7:27
Fair value determinations, 9:11
Fiduciary duties and undervalues

buyouts, 7:21
Fixed assets, book value of, 7:28
Formulaic, 9:6
Going concern value, 7:31
Goodwill

generally, 7:28
professional corporation interests, 2:9

Higher alternative, 7:34
Immediate vs potential value, 7:27
Insurance policies, 7:46
Intangible assets, book value of, 7:28
Judicially ordered buyouts, 9:11
Lack of marketability as factor, 9:11
Lower alternative, 7:34
Market and option price discrepancies,

7:9
Market price, 7:30
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VALUATION—Cont’d
Marketability as factor, 9:11
Methods generally, 7:27
Minority discounts

generally, 7:27, 9:11
waiver of right to assert, 10:50

Mutual agreement on price, 7:29
Par value, 7:29
Present vs potential value, 7:27
Price-earnings ratios, 9:11
Professional corporation interests, 2:9
Profits, 7:31
Sequential valuation methods, 7:34
Setting transfer prices, 7:29 et seq.
Shareholders, valuation by, 7:34
Tax valuations, 7:27, 7:33
Transfer vs dissolution valuations, 7:27
True value vs book value, 7:28
Validity of transfer restrictions as

affected by, 7:7

VEIL PIERCING
See Piercing the Corporate Veil

VETOES AND VETO POWER
Generally, 4:19 et seq.
Advantages and disadvantages, 4:32
Agreements vs bylaw provisions, 4:20
Apparent authority findings, protecting

against, 4:29
Arbitrary exercise, 4:30
Assuring shareholders representation on

board, 4:26
Board actions, 4:26, 4:27
Board committees, 4:28
Business needs

generally, 4:19
implementation, 4:34
limitation of powers to, 4:30

Charter vs bylaw implementation, 4:20
Circumvention

avoidance, 4:31
director action, 4:26
shareholder action, 4:21

Class voting methods compared, 4:20
Clear language, 4:31
Committee action, 4:28
Consolidations, loss through, 4:31
Deadlock dangers

generally, 9:2

VETOES AND VETO POWER
—Cont’d

Deadlock dangers—Cont’d
see also Deadlock
business needs limitations, 4:30
dissolution, 4:32
joint ownership of stock, 4:46

Death of director affecting shareholder’s
rights, 4:26, 4:31

Debt incursions, 4:22, 4:30
Dilution, circumvention through, 4:30
Director actions, 4:26
Director restraints

generally, 4:26
committee action, 4:28
methods of, 4:27
representation rights of shareholders,

4:26
Dissolution, unanimity requirements,

9:33
Drafting arrangement, 4:30
Drafting considerations, 4:30
Executive committees, 4:28
Extortive demands by minorities with

dissolution powers, 9:7
Forms and specimen provisions, drafting

considerations, 4:30
Implementation

business need, 4:34
circumvention, avoiding, 4:31
repeal of veto provisions, avoiding,

4:31
Limitation by written consent, 4:25
Mergers, loss through, 4:22
Methods, 4:20, 4:29
Officer restraints

generally, 4:29
methods of, 4:29

Preincorporation agreement provisions,
2:28

Procedures, 4:20
Quorum requirements, 4:24
Repeal of veto provisions, avoiding,

4:31
Representation of shareholders, 4:26
Shareholder actions

limitations by written consent, 4:25
shareholder participation matters,

4:21
shares with weighted votes, 4:23
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VETOES AND VETO POWER
—Cont’d

Shareholder actions—Cont’d
supermajority quorum requirements,

4:24
supermajority vote requirements, 4:22
written consent, 4:25

Shareholder agreements, 4:9
Shareholder restraints

generally, 4:21 et seq.
methods of, 4:20
quorum requirements, 4:24
supermajority vote requirements as,

4:22, 4:24
weighted vote restraints, 4:23
written consent provisions, 4:25

Supermajority vote requirements as,
4:22, 4:24

Transfers of shares, 4:11
Unanimity requirements

implementation, 4:19
Validity, statutory, 9:2
Weighted vote restraints on shareholder

actions, 4:23
Written consent provisions, 4:25

VETOS
Board of Directors, management deci-

sions
generally, 3:17-3:20
abolishing the Board, 3:18
dividend policy, 3:19
personal clauses, 3:20
removal of directors, 3:20

VOTES AND VOTING
Agent to vote involuntarily transferred

shares, designation of, 10:63
Agreements. See Shareholders’Agree-

ments
Block voting. See Shareholders’Agree-

ments
Bylaws, voting rights provisions, 10:35
Charter voting rights provision, 10:5
Class voting

Class A and Class B stocks
generally, 10:12
director-naming powers, 10:13

Conflicts of interest among incorpora-
tors, 2:2

VOTES AND VOTING—Cont’d
Cumulative voting

minority shareholders, protection of,
9:4

rights provision in charters, 10:24
Debt workout restraints, specimen pro-

vision, 10:68
Director elections, 10:46
Director voting, 10:22
Dissolution decisions

unanimity requirements, 9:7, 9:33
Dividend default affecting voting rights,

10:6
Employee shareholder protections, 6:3,

6:4, 6:16, 6:21
Employee shareholders, see Employee

Shareholders
Fundamental changes, rights re, 10:21
High quorum requirements, 10:33
High vote requirements

director restraints, 4:26
directors, provision in charters, 10:23
Employee shareholders, high vote

tenure protections, 6:16, 6:21
implementation, 4:24
methods, 4:20
provision in charters, 10:23
unanimity requirements, 4:30

Majority rule vs minority protection,
9:18

One-share, one-vote restraints, 4:23
One-vote-per-share norm

shareholders restraints, 4:24
Pools, voting. See Shareholders’Agree-

ments
Preferred shareholders

generally, 2:21
rights after dividend default, 10:6

Proxy voting
directors, 10:31
shareholders’ agreements, see

Shareholders’Agreements
Quorum, see Quorums
Record dates for, 10:44
Rights provision in charters

cumulative voting for directors, 10:24
director actions subject to approval,

10:22
fundamental changes, rights re, 10:21
high vote requirements, 10:23
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VOTES AND VOTING—Cont’d
Rights provision in charters—Cont’d

share issuance decisions, 10:21
unanimity requirements, 10:22

Share issuance decisions, 10:21
Shareholders’ agreements

see also Shareholders’Agreements;
Vetoes and Veto Power

director elections, specimen form,
10:46

disproportionate voting power, 4:14
private benefit, 4:15
specimen form, 10:55
undertaking to vote in certain way,

4:15
Supermajority vote requirements

charter provision, 10:5
minority shareholders, protection of,

9:4
shareholder restraints, 4:22, 4:24

Testamentary directions on voting of
shares, 4:44

Trusts, voting. See Shareholders’Agree-
ments

Unanimity requirements
dissolution, 9:33
dissolution decisions, 9:7
implementation, 4:19
rights provision in charters, 10:22

Veto power
generally, 4:19 et seq.
see also Vetoes and Veto Power

Weighted voting
generally, 4:23
veto provisions, 4:23

VOTING
Class, board of directors, 3:9, 3:11
Cumulative, board of directors, 3:8
Limitations on power, board of direc-

tors, 3:12, 3:13
Nonvoting stock, 3:13-3:15

VOTING TRUSTS
Shareholders agreements, see

Shareholders’Agreements

WAGES
See Compensation

WATERED STOCK
See also Dilution
Preemptive rights of shareholders

specimen provision, 10:5

WEIGHTED VOTING
See Votes and Voting

WHO SPEAKS FOR ENTITY
See also Authority; Business Entity

Status
Generally, 8:1 et seq.

WINDING UP
See Dissolution

WORKERS’ COMPENSATION
Employee shareholders, see Employee

Shareholders
Veil piercing, see Piercing the Corporate

Veil

WRITTEN AGREEMENTS
Shareholders’ agreements, 4:39

WRITTEN CONSENT
Shareholder actions, 4:25
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