
Index

ABATEMENT
See REMEDIES

ABORIGINAL INTERESTS
Generally, § 32:1 to § 32:5, § 32:37
Aboriginal rights connected to land,

§ 32:6 to § 32:10
aboriginal title

see ABORIGINAL TITLE
proof of, § 32:7

Constitution Act, 1982, s. 35, § 32:1 to
§ 32:5, § 32:14 to § 32:19

Crown/aboriginal relationship and, § 32:4
Government interference, § 32:14 to

§ 32:19
absolute surrender, consequences of,

§ 32:16
‘‘existing’’ rights, § 32:14 to § 32:19
extinguishment

by unilateral action of Crown,
§ 32:17

issue re, § 32:15
government activity and surviving

rights, § 32:18
infringement of existing title,

§ 32:19
justification test, elements of,

§ 32:18
Indian Act provisions

generally, § 32:1 to § 32:5, § 32:23,
§ 32:24 to § 32:36

general laws of province, application
of, § 32:23

history of Act, § 32:24 to § 32:36
Indian lands and interests in land under,

§ 32:25
reserves

alienation of, § 32:31
collective interest of band, § 32:29
designation, § 32:34
economic use of, § 32:36
expropriation, § 32:33
land tenure on, § 32:27
management of, § 32:30
nature of interest, § 32:28

ABORIGINAL INTERESTS—Cont’d
Indian Act provisions—Cont’d

reserves—Cont’d
surrender rights, § 32:32, § 32:35
varying interests in, § 32:26

Matrimonial property, § 15:3
Origins and theory of, § 32:2
Reserve lands

generally, § 32:20, § 32:21 to § 32:23
Constitution Act, 1867, s. 91(24),

§ 32:22, § 32:23
federal vs. provincial jurisdiction

generally, § 32:21 to § 32:23
constitutional limitations on federal

power, § 32:23
scope of federal power, § 32:22

Indian Act and
see ABORIGINAL INTERESTS—

Indian Act provisions
‘‘lands reserved for the Indians,’’ mean-

ing of, § 32:21 to § 32:23
sources of, § 32:20

Royal Proclamation, 1763, scope of,
§ 32:1 to § 32:5, § 32:11 to § 32:13

Treaties
generally, § 32:11 to § 32:13
establishment of treaty rights, § 32:12
government interference with

see ABORIGINAL INTERESTS—
government interference

James Bay and Northern Quebec
Native Claims Settlement Act,
1975, § 32:11 to § 32:13

legal nature of, § 32:11 to § 32:13
sui generis nature of, § 32:12
treaty terms, interpretation of, § 32:13

Types of, § 32:5
Unique nature of, § 32:1 to § 32:5

ABORIGINAL TITLE
Capacity to hold land, § 24:5
Establishment of, § 32:10
Nature of, § 32:9
Sui generis nature of, § 32:8
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ACCRETIONS
See also RIPARIAN RIGHTS
Generally, § 19:2, § 19:9
Extension of lands, § 19:9
Gradual and imperceptible change, § 19:9
Ownership, § 19:9
Statutory modification, § 19:11 to § 19:18

ACCUMULATIONS
Abolition of restrictions on, § 10:87 to

§ 10:92
Accumulation periods, § 10:87

selection of, § 10:88
Charities, § 10:86, § 10:93
Cy pres doctrine, § 10:86
Described, § 10:81 to § 10:95
Excessive accumulation beyond the

period, § 10:87
Express, § 10:82
Historical, § 2:48
Implied, § 10:83
Infants, § 10:84
Intermediate income, § 10:83
Maintenance, § 10:84
Perpetuities, relationship between,

§ 10:86
Power to accumulate, § 10:82
Provincial statutes, § 10:81 to § 10:95
Released income, destination of, § 10:93
Required by law, § 10:84
Rule against, § 10:86
Saunders v. Vautier, rule in, § 10:93
Simple, § 10:81 to § 10:95
Statutory exceptions, § 10:84
Statutory provisions, § 10:81 to § 10:95
Termination of, § 10:93
Thellusson Act, § 10:81 to § 10:95
Trusts, § 11:56 to § 11:63
Void, § 10:86, § 10:88
Wait and see principle, § 10:86

ACKNOWLEDGEMENT
Generally, § 29:23

ADEMPTION
Agreement for sale, § 26:29
Change in name and form, § 26:28
Contrary intention shown in will, § 26:29
Conversion

actual, § 26:26
equitable, § 26:30

ADEMPTION—Cont’d
Described, § 26:24
Generic devise, § 26:25
Mortgages, § 26:27
Specific devise, § 26:25
Statutory provisions, § 26:26

ADMINISTRATION OF ESTATES
See ADMINISTRATOR; EXECUTORS;

PERSONAL REPRESENTATIVES

ADMINISTRATOR
See also EXECUTORS; PERSONAL

REPRESENTATIVES
Generally, § 24:17, § 27:18
Derives title from letters of administra-

tion, § 27:18
Letters of administration giving power to

deal with property, § 27:18
Personal property, title to, § 27:18
Real property, title to, § 27:18
Vesting title to real property, time of,

§ 27:18

ADOPTED CHILDREN
Devisees under will, § 26:35, § 26:72
Included, dependants’ relief statutes,

§ 26:91
Intestacy, on, § 27:16
Sharing on intestacy, § 24:2

ADVANCEMENT
General, § 11:29
Intestacy, reduction of share on, § 27:14

ADVANCEMENT, PRESUMPTION OF
Generally, § 11:29 to § 11:34, § 11:36
Matrimonial property, § 11:31, § 15:9

see also MATRIMONIAL PROPERTY
Rebuttal of, § 11:33
Terms of trust, § 11:34
Transfer

child, to, § 11:32
spouse, to, § 11:31

ADVERSE POSSESSION
See also LIMITATIONS
Boundary, § 18:6
Crown, against, § 29:13
Extinguishment of title, § 29:1
Fee simple, § 4:24
Gap in, § 29:15
General rule, § 29:11
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ADVERSE POSSESSION—Cont’d
Intention to exclude true owner, § 29:11
Joint tenants, § 14:8
‘‘Land’’ defined, § 29:12
Land titles registration, effect on claim

for, § 29:13
Land titles system, § 30:25
Limitation period, commencement of,

§ 29:11
Limitations, § 29:11
Marital home, § 15:23
Ownership, presumption of, § 29:11
Possession by more than one, § 29:11
‘‘Rent’’ defined, § 29:12
Title acquired by, § 28:10

AGENT
Trustee, employing, § 11:51
Trustee, of, § 11:64 to § 11:74

ALIENABILITY
See also ALIENATION
Fee tail, § 5:6
Right to, § 4:19

ALIENATION
By will, § 2:44, § 4:21

curtesy, § 4:21
dependants’ relief legislation, § 4:21
dower, § 4:21
homesteads legislation, § 4:21
restraints on, § 4:21

Consent
feudal lord, of, § 2:43
heir, of, § 2:43

Inter vivos, § 4:20
homesteads legislation, § 4:20

Life estate, § 6:21
Quia Emptores, § 2:43, § 4:20
Restraint on

generally, § 2:43, § 2:51, § 4:20, § 4:21
conditions, § 4:20, § 8:8
covenant, § 4:20
general, § 8:8
legislative, § 4:20
option, § 4:20
partial, § 8:8
pre-emptive rights, § 4:20
principle of, § 4:20
repurchase rights, § 4:20

Rights of, § 4:19

ALIENATION—Cont’d
Subinfeudation, § 2:43

ALIENS
Capacity to hold land, § 24:1

ALLODIAL TITLE
Generally, § 25:1, § 30:19

APPOINTMENT, POWER OF
See POWER OF APPOINTMENT

APPURTENANCES
Included in deed, § 25:31
Passing with devise, § 26:20 to § 26:23

ASSIGNMENT
Convenants

leaseholds, § 7:19
Future interests, § 9:63
Lease, § 7:25

consent of landlord, § 7:25
covenant against, breach of, § 7:25
prohibition against, § 7:25

Leaseholds
covenants, § 7:18 to § 7:23
covenants, notice of, § 7:20
negative covenants, § 7:20

Reversion, § 7:26

ATTORNMENT
Leaseholds, § 7:1

BAIN V. FOTHERGILL, RULE IN
Generally, § 23:31

BANKRUPTCY
Encumbrances, § 34:26
Joint tenants, § 14:13

BANKS
Capacity to hold land, § 24:13

BASE FEE
Generally, § 4:13

BENEFICIARY
See TRUSTS

BONA VACANTIA
Generally, § 27:2, § 27:11

BOUNDARY
Acts of ownership, § 18:5, § 18:8
Adverse possession, § 18:6
Agreement, fixed by, § 18:7, § 18:8,

§ 18:12

INDEX
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BOUNDARY—Cont’d
Ambiguous description, § 18:11
Boundary uncertainties, § 18:9 to § 18:12
Conventional lines, § 18:8, § 28:3
Defined, § 18:1
Description in deed, § 18:5, § 18:11
Division of an estate, § 18:5
Equitable principles, § 18:8
Establishment of, § 18:2 to § 18:8
Estoppel, fixed by, § 18:7, § 28:3
Evidence, § 18:11
High water mark, § 19:15
Intention of parties, § 18:11
Interpretation, § 18:12
Judicial authority, fixed by, § 18:11
Location of, § 28:3, § 28:7
Lost, § 18:11
Mark, § 18:1
Monuments, § 18:1, § 18:12
Natural, § 18:11
Presumption, § 18:12
Recitals in deeds, § 18:11
Reliance on, § 18:8
Settlement of, § 18:9 to § 18:12

interpretation, § 18:11
lost, § 18:12
no legislation, § 18:10
re-surveys and special surveys, § 18:9

Statute, fixed by, § 18:9, § 18:12
Statute of Frauds, § 18:8
Survey, fixed by, § 18:3
Trespass, action for, § 18:12
Water, § 18:13

see also WATER

BOUNDARY LINE
Conventional line, § 28:3
Estoppel settling location of, § 28:3
Location of, § 28:3, § 28:7
Surveys, § 18:9

BREACH OF TRUST
Defences of trustees

generally, § 11:75 to § 11:83
beneficiary’s instigation/consent/

acquiescence, § 11:78
contribution and indemnity, § 11:80
exculpation clauses, § 11:77
judicial power of relief, § 11:79
laches, doctrine of, § 11:83
limitation statutes, § 11:82

BREACH OF TRUST—Cont’d
Defences of trustees—Cont’d

not a trustee, establishing, § 11:76
Remedies of beneficiaries

generally, § 11:64 to § 11:74
against third parties, § 11:67 to § 11:70

assisting in breach, § 11:70
third party transferee in ‘‘knowing

receipt,’’ § 11:69
trustee de son tort, § 11:68

against trustees
generally, § 11:64 to § 11:66
accounting, § 11:66
choices, § 11:64 to § 11:66
compensation for loss, § 11:65

tracing
generally, § 11:71 to § 11:74
bank accounts, § 11:73
conversion/commingling of trust

assets, § 11:72
described, § 11:71
limits on, § 11:74
remedies available on, § 11:71

BUILDERS’ LIENS
See MECHANICS’ LIENS

BUILDING CODES
Generally, § 36:30

BUILDING SCHEME
See COVENANTS

CAISSES POPULAIRES
Capacity to hold land, § 24:13

CANADIAN LAW
Origins, § 3:1

CAUTION
Claims of creditors of estate, § 27:21
Registered by personal representatives,

§ 27:20

CEMETERIES
Capacity to hold land, § 24:12

CESTUI QUE USE
See also TRUSTS
Generally, § 11:2
Dower, § 6:23

CESTUI QUE VIE
Life estate, § 6:1, § 6:6
Production of, § 6:7
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CHARGE
Generally, § 34:2

CHARITABLE USES
Generally, § 29:5

CHARITIES
Accumulations, § 10:86, § 10:93
Cy pres, doctrine of, § 10:36, § 26:65
Lapse, doctrine of, § 26:65
Perpetuities, rule against, § 10:23 to

§ 10:28, § 10:36, § 10:74
see also PERPETUITIES, RULE

AGAINST
Power of appointment, § 13:1
Saunders v. Vautier, rule in, § 11:55 to

§ 11:63
Trusts, § 11:20, § 11:61

see also TRUSTS

CHILD
Defined, dependants’ relief statutes,

§ 26:91

CHILDREN
See also ADOPTED CHILDREN; ILLE-

GITIMATE CHILDREN; MINORS
Adopted, sharing on intestacy, § 24:2
Certainty of objects, § 11:15
Devisees under will, § 26:35
Executed and executory trusts, § 11:10
Illegitimate, sharing on intestacy, § 24:2
Tenants in common with parents, § 14:25
Transfer by parents, § 11:32
Unborn, § 11:56 to § 11:63

CHOSES IN ACTION
Generally, § 1:4

CHOSES IN POSSESSION
Generally, § 1:4

CITY
Capacity to hold land, § 24:10

CLASS GIFTS
Generally, § 9:4
Class closing

intention of testator, § 26:55
rules of, § 9:4, § 26:56
time of, § 26:55

Compound gifts, § 26:56
Conditional gifts, § 26:56
Described, § 26:54

CLASS GIFTS—Cont’d
Immediate gifts, § 26:56
Lapse, doctrine of, § 26:67
Perpetuities, rule against, § 10:12 to

§ 10:18
see also PERPETUITIES, RULE

AGAINST
Postponed gifts, § 26:56
Separate legacies, § 26:56

CLOSING
Generally, § 22:20
Date, provision re, § 21:11
Ontario practice, § 22:20

e-reg system and POLARIS, § 22:20
Process described, § 22:20
Western protocols and ‘‘trust conditions,’’

§ 22:20

CODICIL
See WILLS

COLLATERALS
Generally, § 27:2, § 27:11 to § 27:14

COMMON LAW
Defined, § 2:2
Meaning of, § 2:2

COMMON LAW SPOUSE
Defined, dependants’ relief statutes,

§ 26:91
Intestacy, § 27:9

COMPANY
See CORPORATIONS

CONDITIONAL FEE SIMPLE
Generally, § 4:12

CONDITIONAL LIMITATION
Devolution by law, limiting of, § 8:9

CONDITION PRECEDENT
See also CONDITIONS
Generally, § 8:1, § 8:5
Compliance with, § 8:14
Construction, rules of, § 9:5
Creation, § 8:5
Cy pres doctrine, § 8:14
Invalidity, effect of, § 8:7 to § 8:13
Performance, § 8:14

impossibility of, § 8:12
infant, by, § 8:14
substantial, § 8:14

INDEX
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CONDITION PRECEDENT—Cont’d
Perpetuities, rule against, § 8:13
Power of appointment, § 13:13
Specific performance of contract subject

to, § 23:14
Uncertainty, § 8:11
Void, § 8:7 to § 8:13

CONDITIONS
Alienation, restraint on, § 8:8

general, § 8:8
partial, § 8:8

Compliance with, § 8:14
Covenant, distinguished from, § 8:6
Creation, § 8:3 to § 8:6
Cy pres doctrine, § 8:14
Defined, § 8:1 to § 8:6
Devolution by law, limiting of, § 8:9
Illegal, § 8:10
Immoral, § 8:10
Impossibility of performance, § 8:12
Invalidity, effect of, § 8:7 to § 8:13
Limitations on, § 29:18
Performance

generally, § 8:14
excuse from, § 8:14
infant, by, § 8:14
period of, § 8:14
release from, § 8:14
relief from, § 8:14

Perpetuities, rule against, § 8:13
Public policy, contrary to, § 8:10
Re-entry for breach of, § 29:6
Repugnancy, § 8:8
Statutory prohibitions, § 8:10
Substantial performance, § 8:14
Trusts, § 11:14, § 11:26, § 11:27, § 11:47
Uncertainty, § 8:11

conceptual, § 8:11
evidential, § 8:11

Vesting, presumption in favour of, § 8:3
Void, § 8:7 to § 8:13

CONDITION SUBSEQUENT
See also CONDITIONS
Generally, § 8:1, § 8:4
Compliance with, § 8:14
Construction by court, § 8:4
Creation, § 8:4
Cy pres doctrine, § 8:14

CONDITION SUBSEQUENT—Cont’d
Determinable limitation, distinguished

from, § 8:4
Invalidity, effect of, § 8:4
Performance

generally, § 8:14
excuse from, § 8:14
impossibility of, § 8:12
infant, by, § 8:14
substantial, § 8:14

Perpetuities, rule against, § 8:13
Reversion, § 9:41 to § 9:45
Right of entry, § 8:4
Rules of construction, § 9:5
Trusts, § 11:14, § 11:26
Uncertainty, § 8:11
Void, § 8:7 to § 8:13
Words of limitation, § 8:4

CONDOMINIUM UNITS
See SALE OF LAND, CONTRACTS

FOR

CONSANGUINITY
Calculation of, § 27:11
Degrees of, § 27:11
Table of, § 27:2

CONSIDERATION
Adequacy of, § 23:14
Defined, § 25:11
Frustration affecting, § 23:58 to § 23:60
Good, § 25:11
Illegal, § 25:11
Immoral, § 25:11
Inadequate, bar to specific performance,

§ 23:14
Money, § 25:11
Money’s worth, § 25:11
Natural love and affection, § 25:11
Total failure of, § 23:39 to § 23:56
Valuable, § 25:11

CONSTRUCTION LIENS
See MECHANICS’ LIENS

CONTINGENT REMAINDER
See also REMAINDER
Generally, § 27:3
Perpetuities, rule against, § 10:24

LAW OF REAL PROPERTY
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CONTRACTS
Perpetuities, rule against, § 10:32 to

§ 10:35
Sale of land

see SALE OF LAND, CONTRACTS
FOR

CONVERSION
Trust assets, § 11:72
Trusts for sale, § 11:47

CONVEYANCE
Appurtenances included in, § 25:31
Bargain and sale, § 3:27
Common recovery, § 2:25
Feoffment, § 2:25, § 25:2
Fine, § 2:25
Grant, § 2:25
Joint tenants, § 14:1, § 14:2, § 14:4,

§ 14:13
Lease and release, § 2:25, § 3:27

after Statute of Uses, § 2:34
Life estate, § 6:3, § 6:6
Livery of seisin, § 25:2
Statutory form of, § 25:15
Statutory provisions, § 25:2
Title by, § 25:1 et seq.

see also DEED; LEASES; MORT-
GAGES

Uses
see also USES
bargain and sale, § 2:29
covenant to stand seised, § 2:29
resulting, § 2:29
shifting, § 2:29
springing, § 2:29

CONVEYANCING
Generally, § 22:1
Closing

see CLOSING
Dower, defeat of, § 6:22
Fee simple, grant of, § 4:3 to § 4:5
Fee tail, § 5:9

see also FEE TAIL
Feoffment by statutory grant, § 3:27
Joint tenants, § 14:2
Repugnancy, doctrine of, § 4:5
Requisitions

see REQUISITIONS
Shelley’s Case, rule in, § 4:3

see also SHELLEY’S CASE, RULE IN

CONVEYANCING—Cont’d
Surveys

see SURVEYS
Title searches

see TITLE SEARCHES

CO-OWNERSHIP
See also JOINT TENANTS; TENANTS

IN COMMON
Generally, § 1:5
Homestead rights, § 6:24
Marital home, § 15:17

COPARCENARY
Generally, § 14:2 to § 14:15, § 14:19,

§ 14:31
Partition, § 14:15

COPYHOLD
See TENURE

CORPORATIONS
Capacity to hold land, § 24:9
Crown

capacity to hold land, § 24:4
Dissolution of reverter, possibility of,

§ 9:48
Forfeiture of land on dissolution, § 24:9,

§ 29:4
Grant in fee simple to

generally, § 4:9, § 4:10
description, § 4:9, § 4:10
escheat, § 4:9
statutory reform, § 4:10
words of limitation, § 4:9

Joint tenant, as, § 14:3
Land reverts on dissolution, § 29:3 to

§ 29:5
Mortmain

see MORTMAIN

CORPOREAL HEREDITAMENTS
Generally, § 1:4

COUSIN
Devisee under will, § 26:41

COVENANTS
Annexation to dominant land, § 16:4
Assignment, § 16:4, § 16:5, § 16:7,

§ 16:8
Benefit of, § 16:1 to § 16:6, § 16:10,

§ 16:12, § 16:13

INDEX
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COVENANTS—Cont’d
Building scheme

generally, § 16:1, § 16:4, § 16:6,
§ 16:13, § 16:16

establishing existence of, § 16:4
intention, § 16:4
reciprocity, § 16:4
requirements of, § 16:4

Burden of, § 16:1, § 16:3, § 16:5, § 16:6
Condition, distinguished from, § 8:6,

§ 16:1
Convey, right to, § 23:73
Creation, § 8:6, § 16:1
Damages for breach of, § 23:73
Deed, in

see also REMEDIES
essential use of words, § 25:15
extended meaning of, § 25:15

Deed, usual covenants in, § 25:15
Discharge by court, § 16:1, § 16:11 to

§ 16:16
Encumbrances, freedom from, § 23:73
Enforceability of, § 16:1, § 16:3, § 16:6
Further assurances, § 23:73
Implied in deed, § 23:73
Landlord, § 16:1, § 16:7 to § 16:10
Leaseholds

assignment, § 7:18 to § 7:25
assignment, breach of, § 7:25
assignment of reversion, § 7:26
collateral, § 7:19
concerning land, § 7:19
damages for breach, § 7:25
in esse, § 7:19
in posse, § 7:19
lease in writing, § 7:19
lessee’s, § 7:18, § 7:19
lessee’s, benefit of, § 7:23
lessor’s, § 7:18, § 7:21
lessor’s, benefit of, § 7:22
licence, § 7:36
negative, § 7:20
notice, § 7:20
notice of breach, § 7:25, § 7:34
parol tenancy, § 7:19
personal, § 7:19
rental scheme, § 7:24
reverter of term, § 7:18
running with land, § 7:18

COVENANTS—Cont’d
Leaseholds—Cont’d

statutory provisions, § 7:19, § 7:20,
§ 7:23

sublease, § 7:25
thing in being, § 7:19
thing in future, § 7:19
waiver, § 7:37
written lease, § 7:20

Leases, § 7:2
Lessor and lessee, § 16:7 to § 16:10
Negative, § 16:1, § 16:3 to § 16:5,

§ 16:9, § 16:10, § 16:18 to § 16:21
leaseholds, § 7:20

Notice, § 16:3, § 16:4
constructive, § 16:3

Privity of contract, § 16:1, § 16:3, § 16:7
to § 16:10

Privity of estate, § 16:7, § 16:8
Qualified, § 23:73
Quiet enjoyment, for, § 23:73
Quiet possession, § 25:15
Registration, § 16:4, § 16:5, § 16:7,

§ 16:9, § 16:10
Release of, § 16:11 to § 16:16
Release of claims, § 25:15
Rental scheme, § 16:10
Restrictive

see also RESTRICTIVE COVE-
NANTS

generally, § 16:1
benefit of, § 16:1
burden of, § 16:1
character of neighbourhood changed,

§ 16:13
defined, § 16:1
discharge by court, § 16:16
enforceability of, § 16:2, § 16:3
release of, § 16:11 to § 16:16
rental scheme, § 16:10

Right to convey, § 25:15
Run with land, § 25:15
Short form, § 23:73
Statutory notice, § 16:3
Touching and concerning land, § 16:3
Usual in deed, § 25:15

CREDIT UNIONS
Capacity to hold land, § 24:13

LAW OF REAL PROPERTY

Index-8



CRIMINALS
Capacity to hold land, § 24:3

CROWN
See also CROWN LANDS
Aboriginal peoples and

interference by
see ABORIGINAL INTERESTS

relationship with, § 32:4
Adverse possession against, § 29:13
Capacity to hold land, § 24:4
Escheat to, § 29:2
Estoppel against, § 28:5
Forfeiture to, § 29:3 to § 29:5
Joint tenant, as, § 14:3
Reservation to, § 25:9 to § 25:15

CROWN AGENCIES
Capacity to hold land, § 24:4

CROWN CORPORATIONS
Capacity to hold land, § 24:4

CROWN LANDS
Generally, § 31:1
‘‘Crown,’’ meaning of, § 31:3
Crown grants, interpretation of

generally, § 31:25 to § 31:28
descriptions, § 31:26
invalid and void grants, § 31:27
legislation governing, § 31:28

Crown property, use of term, § 31:1
Expropriation

generally, § 31:17 to § 31:22
constitutional basis of, § 31:18
Expropriation Acts, § 31:19, § 31:20
power of, § 31:20
steps in, § 31:21

generally, § 31:21
federal procedures, § 31:22
provincial procedures, § 31:22

Federal Real Property and Federal
Immovables Act, § 31:29

Legislative power over public property
generally, § 31:12 to § 31:16
federal, § 31:13

Constitution Act, 1867, s. 91(1A),
§ 31:13

crown immunity, benefit/burden
exception to, § 31:15

effect of, § 31:14
‘‘property,’’ meaning of, § 31:14

CROWN LANDS—Cont’d
Legislative power over public property

—Cont’d
provincial, § 31:16

Constitution Act, 1867 provisions,
§ 31:16

Ownership of public property
generally, § 31:6 to § 31:11
confederation, at, § 31:6
Constitution Act, 1867, provisions of,

§ 31:6
Constitution Act, 1930, provisions of,

§ 31:7
distribution to provinces, § 31:10,

§ 31:11
Constitution Act, 1867, s. 109,

§ 31:10, § 31:11
Constitution Act 1867, s. 117,

§ 31:10
lands, mines and minerals, scope of,

§ 31:11
federal ownership, § 31:8, § 31:9

appropriation power, § 31:9
Constitution Act, 1867, s. 108,

application of, § 31:9
transfer to Canada, § 31:9

Natural Resources Transfer Agree-
ments, § 31:7

Public domain, use of term, § 31:1
Public lands, use of term, § 31:1
Public property—

legislative power over
see CROWN LANDS—legislative

power over public property
nature of, § 31:2
ownership

see CROWN LANDS—ownership
of public property

term, use of, § 31:1
Taxation immunity, § 31:23

Constitution Act, 1867, s. 125, § 31:23
scope of, § 31:24

Transfers of administration and control
generally, § 31:4, § 31:5
conditional, § 31:4
crown as one and indivisible, § 31:4
federal jurisdiction, in, § 31:4
provincial jurisdiction, in, § 31:4
territories, in, § 31:5
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CROWN PROPERTY
Perpetuities, rule against, § 10:43

CURTESY
Generally, § 6:23
Abolition, § 3:28, § 6:23, § 15:21 to

§ 15:24
Described, § 6:23, § 15:5, § 34:4
Homestead legislation, § 3:25 to § 3:28
Intestacy, on, § 27:2, § 27:8
Legal life estate, § 2:20

CY PRES DOCTRINE
Generally, § 26:65
Accumulations, § 10:86
Charities, § 10:36, § 10:74
Conditions, § 8:14
Perpetuities, § 10:44, § 10:65

DAMAGES
Generally

see REMEDIES
Bad faith, § 23:31
Bain v. Fothergill, rule in, § 23:31,

§ 23:32
Breach of covenant in executed convey-

ance, § 23:31
Contract to make wills, § 26:88
Deceit, for, § 23:64
Deposit as liquidated, § 23:33
Emotional distress, § 23:32
Equitable, § 23:27
Failure to make good title, § 23:34
Falsification of records, for, § 23:72
Foreseeability of, § 23:30 to § 23:32
Forfeiture of deposit, § 23:7
Fraud, § 23:27
Fraudulent misrepresentation, for, § 23:39
Heads of, § 23:28 to § 23:32
Innocent misrepresentation, for, § 23:40

to § 23:45
Loss of bargain, § 23:34
Measure of, § 23:27, § 23:34, § 23:73
Mistake, § 23:16
Mitigation, duty of, § 23:34
Out-of-pocket expenses, § 23:30
Prejudgment interest, § 23:38
Purpose of, § 23:34
Ready, willing and able to perform

contract, § 23:10, § 23:20
Rectification, in addition to, § 23:57
Specific performance, with, § 23:14

DAMAGES—Cont’d
Statutory provisions, § 23:37
Tender, § 23:36
Valuation method, § 23:33 to § 23:35

DE DONIS CONDITIONALIBUS
Generally, § 3:17

DEED
Alteration

carries out intention of parties, § 25:17
execution, after, § 25:17
execution, prior to, § 25:17
material, § 25:17

Appurtenances included in, § 25:31
Attestation clause, § 25:9 to § 25:15
Avoidance of, § 25:16 to § 25:30
Blanks in, § 25:4

delivery, § 25:7, § 25:8
Cancellation, § 25:19

court, by, § 25:20 to § 25:24
Capacity to execute, § 25:3 to § 25:5
Consideration

see CONSIDERATION
Construction, § 4:5
Covenants

essential use of words, § 25:15
extended meaning of, § 25:15
quiet possession, § 25:15
release of claims, § 25:15
right to convey, § 25:15
run with land, § 25:15
usual, § 25:15

Delivery of
generally, § 25:7, § 25:8
blank, in, § 25:7
completes deed, § 25:7
condition imposed after, § 25:8
effect of, § 25:7, § 25:8
escrow, in, § 25:8
good, § 25:7, § 25:8
presumption of, § 25:7
question of fact, § 25:8

Described, § 25:2
Description of parties, § 25:6

strict accuracy not necessary, § 25:6
Disclaimer, § 25:18

see also DISCLAIMER
Escrow

described, § 25:8
formal requirements, § 25:8

LAW OF REAL PROPERTY

Index-10



DEED—Cont’d
Estoppel by, § 28:2

receipt of consideration clause, § 25:11
Evidence of payment, § 25:11
Exception

described, § 25:14
reservation, distinguished from,

§ 25:14
Execution of

blank, in, § 25:4
blind person, by, § 25:3 to § 25:5
capacity to execute, § 25:3 to § 25:5
ignorant person, by, § 25:3 to § 25:5
illiterate person, by, § 25:3 to § 25:5
intoxicated person, § 25:3 to § 25:5
some parties to, by, § 25:5
unsound mind, person of, § 25:3 to

§ 25:5
Falsa demonstratio non nocet cum de

corpore constat, § 25:32
Formalities of, § 25:2
Form of, § 25:9 to § 25:15
Fraud, § 25:21
Governing words, § 25:12
Habendum, § 4:5, § 25:9 to § 25:15

purpose of, § 25:13
recitals conflicting with, § 25:13

Indented, § 25:2
Misdescription of property

area, § 25:32
boundaries, § 25:32
name, § 25:32
occupancy, § 25:32
subject-matter, § 25:32
use, § 25:32

Misrepresentation
generally, § 25:22
character, as to, § 25:3 to § 25:5
contents, as to, § 25:3 to § 25:5

Mistake, § 25:24
Necessity of, § 25:2
Non est factum, plea of, § 25:3 to § 25:5
Non-execution by some parties to, § 25:5
Operative words, § 4:5, § 25:12
Parties to, description of, § 25:6
Parts of, § 25:10
Poll, § 25:2
Premises, § 4:5, § 25:9 to § 25:15
Presumption of knowledge of contents of,

§ 25:3 to § 25:5

DEED—Cont’d
Property misdescribed, § 25:32
Receipt acknowledging consideration,

§ 25:11
Recitals, § 25:10

estoppel, operating as, § 28:2
Rectification of, § 25:25 to § 25:30,

§ 28:2
see also RECTIFICATION

Release, § 25:9 to § 25:15
Reservation

crown, to, § 25:9 to § 25:15
described, § 25:14
exception, distinguished from, § 25:14
operates as a regrant, § 25:14

Revocation, § 25:19
Seals, § 25:3 to § 25:5

presumption of, § 25:3 to § 25:5
Signed, § 25:3 to § 25:5

blank, in, § 25:4
capacity to execute, § 25:3 to § 25:5
mark, by, § 25:3 to § 25:5
sufficiency of signature, § 25:3 to

§ 25:5
Statutory form of, § 25:15
Statutory provisions, § 25:2, § 25:9 to

§ 25:15
Testimonium, § 25:9 to § 25:15
Undue influence, § 25:23
Usual covenants, § 25:9 to § 25:15
Void, § 25:3 to § 25:5, § 25:16 to § 25:30
Voluntary, § 25:11
Writing, in, § 25:2

DEFINITIONS
Boundary, § 18:1
Charitable use, § 29:5
Child, § 26:35, § 26:91
Children, § 5:11
Class gifts, § 10:12 to § 10:18, § 26:53 to

§ 26:56
Common law, § 2:2
Common law spouse, § 26:91
Condition, § 8:1 to § 8:6
Consideration, § 25:11
Corporeal hereditament, § 17:1
Dependants, § 26:91
Descendants, § 5:11
Easement, § 17:2 to § 17:28
Estate pur autre vie, § 6:5 to § 6:7
Fee simple, § 4:1
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DEFINITIONS—Cont’d
Fee tail, § 5:1
Fraud, § 23:64
Future interests, § 9:1
Hereditament, § 17:1
High water mark, § 19:15
Incorporeal hereditament, § 17:1
Issue, § 5:11
Land, § 29:12
Monument, § 18:1
Mortgages, § 33:2
Next of kin, § 27:11
Ownership, § 1:3
Parent, § 26:91
Perpetuities, rule against, § 10:2, § 10:3

to § 10:11
Possession, § 1:3

actual, § 1:3
constructive, § 1:3

Power, § 13:1
Powers of appointment, § 10:29 to

§ 10:31, § 13:1
Property, § 1:2
Rent, § 29:12
Rights-of-way, § 17:16 to § 17:19

private, § 17:17
public, § 17:18

Riparian rights, § 19:2
Settlements, § 12:1
Spouse, § 26:91
Tenure, § 2:4
Title, § 1:3
Trust, § 11:2
Trustee, § 11:2
Watercourse, § 19:13
Will, § 26:3

DELIVERY
See DEED

DEMOLITION CONTROL
Generally, § 36:33

DEPENDANTS, SUPPORT OF
See DEPENDANTS’ RELIEF

DEPENDANTS’ RELIEF
Adopted child included, § 26:91
‘‘Child’’ defined, § 26:91
‘‘Common law spouse’’ defined, § 26:91
Contracting out of statutory provisions,

§ 26:95

DEPENDANTS’ RELIEF—Cont’d
‘‘Dependants’’ defined, § 26:91
Evasion of, § 26:94
Illegitimate child included, § 26:91
Inter vivos transfers of property, § 26:94
Intestacy, on, § 26:90
Jurisdiction of court, § 26:90
Limitation period on actions, § 26:96
Lump sum payment, court order for,

§ 26:93
‘‘Parent’’ defined, § 26:91
Periodic payment, court order for, § 26:93
Property deemed to be included in estate,

§ 26:94
Property subject to order for support,

§ 26:94
‘‘Spouse’’ defined, § 26:91
Statutory provisions, § 26:89 to § 26:96
Support

generally, § 26:92
adequacy measured at time of hearing,

§ 26:92
adequacy of, § 26:92
factors to be considered, § 26:92

Transfer and vesting of specific property,
court order for, § 26:94

Types of orders, § 26:93

DEPOSIT
Generally, § 23:7, § 23:29

DEROGATION FROM GRANT
See LEASEHOLDS

DESCENDANTS
Devisees under will, § 26:37

DESCENT
See INTESTACY

DESCENT, TABLE OF
Generally, § 27:2

DESCENT CAST
Generally, § 29:9

DETERMINABLE FEE SIMPLE
Generally, § 4:14
Condition subsequent, distinguished from,

§ 4:15
Reverter, possibility of, § 4:14

DETERMINABLE LIMITATION
Generally, § 8:4
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DETERMINABLE LIMITATION
—Cont’d

Perpetuities, rule against, § 8:4
Reverter, § 8:4
Void, § 8:7 to § 8:13

DEVELOPMENT PERMITS
Generally, § 36:29

DEVISE
See also DEVISEES
Appurtenances passing with, § 26:20 to

§ 26:23
Class gift

see CLASS GIFTS
Classification of, § 26:25
Generic, § 26:25
Minor, to

generally, § 27:21
per capita, § 26:44 to § 26:52
per stirpes, § 26:44 to § 26:52
remainder, relationship between, § 9:60
shifting, § 9:57 to § 9:60
specific, § 26:25
springing, § 9:57 to § 9:60
two or more persons, to, § 26:43

DEVISEES
Adopted children, § 26:35, § 26:72
Anti-illegitimacy clause, § 26:71
Children, § 26:35
Class gifts

see CLASS GIFTS
Cousins, § 26:41
Descendants, § 26:37
Distribution, method of, § 26:44 to

§ 26:52
Equivocation, § 26:61
Executor under will, § 26:58
Falsa demonstratio, § 26:62
Family, § 26:40
Grandchildren, § 26:35
Heirs, § 26:37
Heirs-at-law, § 26:37
Illegitimate children, § 26:35, § 26:71
Incorrect description of

generally, § 26:59 to § 26:62
direct evidence of intention admitted,

§ 26:60
equivocation, § 26:61
falsa demonstratio, § 26:62

DEVISEES—Cont’d
Incorrect description of—Cont’d

indirect evidence of intention admitted,
§ 26:60

intention of testator, § 26:60
intention of testator, rules for admitting

evidence of, § 26:60
name and further description, § 26:62
non accipi debent, doctrine of, § 26:62

Issue, § 26:34 to § 26:42
Joint tenants, as, § 26:43
Lapse, doctrine of

see LAPSE, DOCTRINE OF
Legatees, § 26:42
Nephews, § 26:41
Next of kin, § 26:36
Nieces, § 26:41
Non accipi debent, doctrine of, § 26:62
Per capita, § 26:44 to § 26:52
Per stirpes, § 26:44 to § 26:52
Posthumous children, § 26:35
Relatives, § 26:41
Representatives, § 26:39
Residuary, § 26:63
Spouse, § 26:34
Stepchildren, § 26:35
Tenants in common, as, § 26:43
Two or more persons, § 26:43
Will speaks from date of execution,

§ 26:33
Witness to will, § 26:57

DEVOLUTION OF ESTATES
LEGISLATION

See also INTESTACY
Generally, § 27:3 et seq.

DISABILITIES
Capacity to hold land, § 24:7
Limitations, § 29:24, § 29:29, § 29:30

DISCLAIMER
After assent to conveyance, § 25:18
Devisee by will, § 25:18
Grantee by deed, § 25:18
Irrevocable, § 25:18
Method of, § 25:18
Remainder, § 9:30
Right to, § 25:18
Uses, effect on, § 25:18
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DISCRETIONARY TRUST
Perpetuities, rule against, § 10:29

DISPOSITIVE POWERS
See also POWER OF APPOINTMENT
Generally, § 10:29 to § 10:31

DISPOSSESSION
Generally, § 29:15

DISSEISIN
Remainder, § 9:27

DOMESTIC CONTRACTS
Generally, § 15:16

DOWER
Generally, § 6:22
Abolition, § 3:28, § 6:22, § 34:4
Described, § 6:22, § 15:5, § 15:21 to

§ 15:24, § 34:4
Fee tail, § 5:7
Homestead legislation, § 3:25 to § 3:28,

§ 6:24
Importance of seisin, § 3:27
Intestacy, on, § 27:2, § 27:8
Land titles system, § 30:22
Legal life estate, § 2:20
Limitations, § 29:34
Registration not required, § 30:6

EASEMENT
Abandonment, § 17:14, § 17:28
Air, for, § 17:22
Apparent, § 17:2 to § 17:28
Classification of, § 17:2 to § 17:28
Continuous, § 17:2 to § 17:28
Creation of, § 17:8 to § 17:15, § 34:3
Defined, § 17:2 to § 17:28
Described, § 34:3
Devise, passing with, § 26:21
Disturbance of, § 17:18, § 17:24
Dominant owner different from servient

owner, § 17:6
Dominant tenement, § 17:4

trust land, § 17:6
use and benefit of, § 17:5

Encroachment, for, § 28:7
Encumbrance on land, § 34:3
Essential qualities of, § 17:3 to § 17:7,

§ 34:3
Extinguishment of, § 17:25 to § 17:28

EASEMENT—Cont’d
Grant, creation by

generally, § 17:8 to § 17:15
ancillary rights, § 17:10
duration of, § 17:10
easement of necessity, § 17:12
exception, § 17:11, § 17:13
express grant, § 17:10
grantee’s estate, § 17:10
grantor’s estate, § 17:10
implied grant, § 17:12
particular words, use of, § 17:10
quasi-easement, § 17:12, § 17:13
reservation, § 17:13, § 17:14

In gross, § 17:4
Jus spatiendi, § 17:7
Land titles system, § 30:22
Leasehold, distinguished from, § 7:1
Light, for, § 17:22
Necessity, of, § 17:12, § 17:13
Negative, § 17:2 to § 17:28
Non-apparent, § 17:2 to § 17:28
Non-continuous, § 17:2 to § 17:28
Partition, § 14:14
Perpetuities, rule against, § 10:38,

§ 10:73
Positive, § 17:2 to § 17:28
Prescription, § 17:7, § 17:14
Proprietary estoppel, creation by, § 17:15
Quasi-dominant tenement, § 17:12,

§ 17:13
Quasi-easement, § 17:12, § 17:13
Quasi-servient tenement, § 17:12, § 17:13
Registration not required, § 30:6, § 30:27
Release

express, § 17:27
implied, § 17:28
prescription, by, § 17:28

Remedies, § 17:24
Rights-of-way

see RIGHTS-OF-WAY
Right to float logs, § 19:21
Servient owner different from dominant

owner, § 17:6
Servient tenement, § 17:4
Settled estates legislation, § 12:17
Statute, creation by, § 17:9
Statutory provisions, § 17:9, § 17:14
Support, § 17:21
Types of, § 34:3
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EASEMENT—Cont’d
Unity of ownership, § 17:6
Use and benefit of dominant tenement,

§ 17:5
Water, of, § 17:23, § 19:6, § 19:13,

§ 19:21, § 19:28

EMBLEMENTS
Doctrine of, § 6:10

EMPLOYEE BENEFIT TRUSTS
Generally, § 10:76

ENCROACHMENT
Perpetuities, rule against, § 10:29

ENCUMBRANCES ON LAND
Assignment in bankruptcy, § 34:26
Charge, § 34:2
Corporation tax, § 34:8
Death taxes, § 34:7
Dower, § 34:4
Easements

see EASEMENT
Executions, § 34:24
Income tax, § 34:9
Land transfer tax, § 34:10
Liens

see LIENS
Lis pendens, certificate of, § 34:25
Local improvement rates, § 34:6
Meaning of, § 34:1
Mechanics’ liens

see MECHANICS’ LIENS
Mortgage

see MORTGAGES
Municipal taxes, § 34:6
Profits à prendre

see PROFITS À PRENDRE
Receiving order in bankruptcy, § 34:26
Restrictive covenants

see RESTRICTIVE COVENANTS

ENGLISH LAW
Introduction into provinces, § 3:10 to

§ 3:28
Reception into provinces, § 3:2 to § 3:9

ENTIRETIES, TENANCY BY
Generally, § 14:1, § 14:32
Common law, § 14:32
Described, § 14:32
Statutory reform, § 14:32

ENVIRONMENT
Pollution, § 19:7, § 19:27
Quality of water, § 19:2
Statutory modifications and water,

§ 19:11 to § 19:18
Statutory powers and water, § 19:29

EQUITABLE ESTATES
Generally, § 1:5

EQUITABLE EXECUTORY
INTERESTS

Described, § 9:62 to § 9:64
Equity of redemption, § 9:62 to § 9:64
Perpetuities, rule against, § 10:26
Statutory trust, § 9:62 to § 9:64
Trusts, § 9:62 to § 9:64
Will, arising by, § 9:62 to § 9:64

EQUITABLE REMAINDERS
Generally, § 9:62 to § 9:64
Equity of redemption, § 9:62 to § 9:64
Trusts, § 9:62 to § 9:64

EQUITABLE WASTE
See WASTE

EQUITY OF REDEMPTION
See also MORTGAGES
Generally, § 9:62 to § 9:64

EQUIVOCATION
Devisees, incorrect description of,

§ 26:12
Property, incorrect description of, § 26:61

EROSION
See also RIPARIAN RIGHTS
Generally, § 19:9

ESCHEAT
Corporate land, § 4:9
Described, § 29:2
Equitable interests, § 3:26
Failure of heirs, § 3:26, § 29:2
Feudal times, in, § 3:26
Intestacy, on, § 27:11
Introduction into provinces, § 3:26
Liability for debts of deceased, § 3:26
Prerogative right in Crown, § 29:2
Provincial Crown, to, § 3:26

ESCROW
Described, § 25:8
Formal requirements, § 25:8
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ESTATE IN FEE SIMPLE
See FEE SIMPLE

ESTATE PUR AUTRE VIE
See LIFE ESTATE

ESTATES
At will, § 7:2
Conditional limitation

devolution by law, limiting of, § 8:9
Conditions

generally, § 8:1 to § 8:6
alienation, restraint on, § 8:8
compliance with, § 8:14
covenant, distinguished from, § 8:6
creation, § 8:1 to § 8:6
cy pres doctrine, § 8:14

see also CY PRES DOCTRINE
defined, § 8:1 to § 8:6
devolution by law, limiting of, § 8:9
excuse from performance, § 8:14
illegal, § 8:10
immoral, § 8:10
impossibility of performance, § 8:12
infant, position of, § 8:14
invalidity, effect of, § 8:7 to § 8:13
performance of, § 8:14
period of performance, § 8:14
precedent, § 8:5
public policy, contrary to, § 8:10
release from performance, § 8:14
relief from performance, § 8:14
repugnancy, § 8:8
statutory prohibitions, § 8:10
substantial performance, § 8:14
uncertainty, § 8:11
uncertainty, conceptual, § 8:11
uncertainty, evidential, § 8:11

Condition subsequent
generally, § 2:21, § 8:2
creation, § 2:21, § 8:4
determinable limitation, distinguished,

§ 8:4
perpetuities, rule against, § 8:13
right of entry, § 8:4
words of limitation, § 8:4

Creation by province, § 3:28
Determinable, § 2:21

creation, § 2:21
perpetuities, rule against, § 8:13

ESTATES—Cont’d
Determinable limitation

generally, § 8:4
condition subsequent, distinguished,

§ 8:4
creation, § 8:4
perpetuities, rule against, § 8:13
reverter, § 8:4
void, § 8:7 to § 8:13
words of limitation, § 8:4

Doctrine of, § 2:16 to § 2:22, § 3:28
Equitable, § 1:5
Estoppel, by, § 28:6
Fee simple

see FEE SIMPLE
Fee tail

see FEE TAIL
Fragmentation of ownership, § 1:5
Freehold, § 1:5, § 2:16 to § 2:22, § 3:28
Future, importance of seisin, § 3:27
Future interests

vested, § 9:4
Inheritance, of, § 3:28
Leasehold

see LEASEHOLDS
Legal, § 1:5
Life

see LIFE ESTATE
Non-freehold, § 3:28
Possession, in, § 1:5
Reversion, in, § 1:5
Settled

see SETTLEMENTS
Words of limitation, § 8:4

ESTATE TAIL
See FEE TAIL

ESTOPPEL
Acquiescence, by, § 28:1, § 28:3
Boundary, location of, § 18:7, § 28:7
Classification of, § 28:1
Crown, against, § 28:5
Deed, by, § 28:2
Described, § 28:1
Detriment, person acting to their, § 28:1,

§ 28:3
Equitable estate, § 28:6
Estate by, § 28:6
Expenditure of funds by party raising,

§ 28:3
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ESTOPPEL—Cont’d
Feeding the, § 28:6
Inducement, direct, § 28:3
In pais, § 25:11
Joint tenants, § 14:2
Leaseholds, § 7:1
Non est factum, defence of, § 28:2
Promissory, § 28:4
Receipt in deed, by, § 25:11
Recitals operating as, § 25:10, § 28:2
Record, of, § 28:1
Rectification, § 28:2
Representation, by, § 28:1, § 28:3, § 28:4,

§ 28:6
Title acquired by, § 28:1
Waiver of existing rights, similar to,

§ 28:4

EXECUTIONS
Encumbrance on land, § 34:24

EXECUTIONS, WRITS OF
Land registry system, § 30:10, § 30:33
Land titles system, § 30:22
Limitations, § 29:35
Unregistered on title, § 30:33

EXECUTORS
See also ADMINISTRATOR;

PERSONAL REPRESENTATIVES
Capacity to hold land, § 24:17
Different executors for different purposes,

§ 27:18
Evidence of power to deal with property,

§ 27:18
Gifts to, under will, § 26:58
Joint tenants, § 14:2
Letters probate evidence of power of,

§ 27:18
Powers to deal with property, § 27:18
Title derived from will, § 27:18

EXECUTORY INTERESTS
Generally, § 9:44
Alienation, § 9:63
Assignment, § 9:63
Devise, § 9:63
Equitable

see EQUITABLE EXECUTORY
INTERESTS

EXECUTORY INTERESTS—Cont’d
Legal

see LEGAL EXECUTORY
INTERESTS

Transmission on death, § 9:63

EXECUTORY TRUST
Perpetuities, rule against, § 10:26

EXPROPRIATION, RIGHTS OF
Generally

see CROWN LANDS
Powers, § 35:5
Registration of expropriation not required,

§ 30:31

FAMILY
Devisees under will, § 26:40

FAMILY LAW REFORM
See MATRIMONIAL PROPERTY

FEE SIMPLE
Generally, § 1:5
Adverse possession, § 4:24
Alienability, § 4:19

Quia Emptores, § 4:20
Alienation

by will, § 4:21
inter vivos, § 4:20
restraints on, § 4:20

Base fee, § 5:14
Characteristics, § 4:1, § 4:19
Condition, § 4:20
Conditional, § 4:12, § 5:2
Condition subsequent, upon, § 4:15

determinable fee, distinguished from,
§ 4:15

right of entry, § 4:15
Corporations

generally, § 4:9, § 4:10
description, § 4:9, § 4:10
escheat, § 4:9
statutory reform, § 4:10
words of limitation, § 4:9

Covenant, § 4:20
Creation, § 2:18, § 4:2 to § 4:10

use of word ‘‘heirs,’’ § 4:3
Creation by will

generally, § 4:6 to § 4:8
construction, § 4:8
statutory reform, § 4:7
substitutional gift, § 4:8
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FEE SIMPLE—Cont’d
Creation by will—Cont’d

testator’s intention, § 4:6 to § 4:8
words of limitation, § 4:7

Creation inter vivos, § 4:3 to § 4:5
Curtesy, § 4:21
Deed

see DEED
Defined, § 4:1
Dependants’ relief legislation, § 4:21
Described, § 2:18, § 3:28
Determinable, § 4:14

reverter, possibility of, § 4:14
Dower, § 4:21
Grant in fee simple testator’s intent, § 4:5
Homesteads legislation, § 4:21
Intestacy, distribution on, § 4:22
Matrimonial property legislation, § 4:21
Option, § 4:20
Pre-emptive rights, § 4:20
Qualified fee, § 4:11 to § 4:17
Repugnancy, doctrine of, § 4:5
Repurchase rights, § 4:20
Restraints on alienation

generally, § 4:19
condition, § 4:20
covenant, § 4:20
legislative, § 4:20
principle of, § 4:20

Shelley’s Case, rule in, § 4:3, § 4:6
Subject to executory limitation, § 4:17
Testator’s intention, § 4:6 to § 4:8
Waste, § 4:23
Words of limitation

generally, § 4:3 to § 4:8
‘‘and his heirs,’’ § 4:3
‘‘and his heirs and assigns,’’ § 4:3
statutory reform, § 4:4
strict interpretation, § 4:3

Words of purchase, § 4:3

FEE TAIL
Generally, § 1:5
Abolition, § 2:19, § 5:15
Alienability, § 5:6
Barring, § 5:14
Base fee, § 5:14
Characteristics, § 5:4 to § 5:7
Classification, § 5:3
Common recovery, § 5:2

FEE TAIL—Cont’d
Conditional fee, § 2:19
Condition precedent, § 5:13
Condition subsequent, § 5:13
Creation

generally, § 2:19, § 5:8 to § 5:13
deed, by, § 5:9
Shelley’s Case, rule in, § 5:9
statute, by, § 5:10
will, by, § 5:11
words of division, § 5:11
words of limitation, § 5:9, § 5:11

Curtesy, § 5:7
De Donis Conditionalibus, § 5:2
Defined, § 5:1
Described, § 2:19, § 3:28
Disentailing, § 2:19
Dower, § 5:7
Entail, § 5:1
Fee simple conditional, § 5:2
Female general, § 5:3
Female special, § 5:3
Fine, § 5:2
General, § 5:3
Historical, § 5:2
Inheritance, rules of, § 5:5
Issue, default of, § 5:12
Lapse, doctrine of, § 26:69
Leases, § 5:7
Male general, § 5:3
Male special, § 5:3
Manitoba, § 5:10, § 5:15
Merger not applicable to, § 29:7
Newfoundland, § 5:12
Predecessor, § 5:2
Remainder, § 5:5
Restraint on alienation, § 2:45
Shelley’s Case, rule in, § 5:9, § 5:11
Special, § 5:3
Statutory reform

canada, § 5:2
england, § 5:2

Tenant in tail, § 5:1
Waste, § 5:7
Wills Act, § 5:12

FEOFFMENT
Generally, § 25:2
By statutory grant, § 3:26
Described, § 2:25
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FEOFFMENT—Cont’d
Tortious, § 3:26

abolition, § 3:26

FEUDALISM
See also TENURE
Aids, § 2:13
Characteristics, § 2:3
Decline, § 2:15

escheat, § 2:14
see also ESCHEAT

Forfeiture, § 2:14, § 3:26
Incidents

escheat, § 3:26
see also ESCHEAT

Knight service
conversion to scutage, § 3:25

Marriage, § 2:12
Post-conquest period, § 2:3
Primer seisin, § 2:11
Quia Emptores, § 2:15
Quit rents, § 3:25
Relief, § 2:11
Scutage, § 3:25
Seisin, § 2:23
Services

conversion to money, § 3:25
Socage

conversion to quit rents, § 3:25
Tenure, § 2:3, § 2:4 to § 2:15

conversion to free and common socage,
§ 3:25

Uses, § 2:27
Wardship, § 2:12

FIDUCIARY RELATIONSHIP
Generally, § 11:37
Constructive trust, imposition on

fiduciaries, § 11:37
Express trust, gift, § 11:26
Joint tenants, § 14:5
Tenants in common, § 14:5, § 14:24
Third parties, breach of duty by, § 23:80

FISHING
Generally, § 19:22
Access, § 19:3
Ownership of bed, § 19:10
Public right, § 19:22
Statutory modifications, § 19:12, § 19:15,

§ 19:16
Tidal waters, § 19:3, § 19:10

FISHING—Cont’d
Uses of water, § 19:8

FITNESS
See LEASEHOLDS

FIXTURES
Generally, § 1:4
Agreement, § 20:2 to § 20:5

sever, right to, § 20:6 to § 20:11
Annexation

generally, § 20:4
constructive, § 20:3
degree of, § 20:4, § 20:5
intention of person affixing, § 20:4,

§ 20:9
mode of, § 20:4
mortgaged premises, on, § 20:8
mortgage of leasehold, § 20:9
purpose of, § 20:4
subsequent, by purchaser, § 20:7
things physically attached, § 20:4

Conditional sales, § 20:8
Damage, § 20:4
Definition, § 20:1
Detachable, § 20:4
Determining factors, § 20:3
Devise, passing on, § 20:1
Estoppel, § 20:2 to § 20:5
Examples of, § 20:5
Execution creditors, § 20:15
Intention, § 20:3
Landlord, § 20:9
Licence to remove, § 20:8
Licensee, belonging to, § 20:10
Mortgage of freehold, § 20:8, § 33:3
Mortgage of leasehold, § 20:9
Nature of, § 20:1
Personal property security interests

generally, § 20:12 to § 20:16
after goods become fixtures, § 20:14
before or at time goods become

fixtures, § 20:13
execution creditors, § 20:15
removal, § 20:16

Presumption, § 20:3
Purchasers of, § 20:7
Removable, § 20:9
Sale of land, agreement for, § 20:8
Sever, right to, § 20:6 to § 20:11
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FIXTURES—Cont’d
Tenant

affixed by, § 20:9
contract, § 20:9
intention, § 20:9
removable by, § 20:9
test, § 20:2 to § 20:5
time for removal, § 20:9

Things physically attached, § 20:4
Things resting by their own weight,

§ 20:3
Vendor, § 20:7

FLOATING CHARGE
Generally, § 33:5

FLOTATION
Generally, § 19:21
Flow, § 19:5
Ownership of bed, § 19:10
Riparian rights, § 19:5, § 19:8
Uses of water, § 19:8

FORECLOSURE
Homestead rights, § 6:24
Limitations, § 29:29, § 29:30

FORESHORE
Fishing, § 19:22
Navigation, § 19:20
Statutory modifications, § 19:12, § 19:13

FORFEITURE
See also REMEDIES
Condition subsequent, § 8:14
Crown, to, § 3:26
Feudalism, § 3:26
Land on dissolution of corporation, § 29:4
Leaseholds

generally, § 7:31
licence, § 7:36
non-payment of rent, § 7:32, § 7:33
relief from, § 7:38
waiver, § 7:37

Limitations, § 29:18
Person other than Crown, to, § 3:26
Relief from

see REMEDIES
Remainder, § 9:26, § 9:32
Waiver of, § 29:18

FRAGMENTATION OF OWNERSHIP
Generally, § 1:5

FRANKALMOIGN
See TENURE

FRAUD
See also REMEDIES
Concealed

foreclosure, action for, § 29:31
limitations, § 29:28
redemption, action for, § 29:29

Deed, cancellation of, § 25:21

FREEHOLD
See ESTATES

FRENCH TITLES
V, § 3:25

FRUSTRATION
See REMEDIES

FUTURE ESTATES
Importance of seisin, § 3:27

FUTURE INTERESTS
Abolished, § 9:6
Assignment, § 9:63
Chattels, in, § 9:17
Class gifts, § 9:4
Classification of, § 9:18
Common law, § 9:6
Construction, § 9:5
Contingent, § 9:2, § 9:3
Creation by uses, § 2:28
Definition, § 9:1
Described, § 2:26
Determinable life estate, § 9:44
Executory, § 9:2 to § 9:5
Executory interest, § 9:44

equitable
see EQUITABLE EXECUTORY

INTERESTS
legal

see LEGAL EXECUTORY
INTERESTS

Historical development, § 9:6 to § 9:17
Intestacy, on, § 27:3
Limitations, effect on, § 29:17
Perpetuities, rule against, § 10:23 to

§ 10:28
Personalty, in, § 9:17
Possibility of reverter

see REVERTER, POSSIBILITY OF
Powers of appointment, § 9:4
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FUTURE INTERESTS—Cont’d
Purefoy v. Rogers, rule in, § 9:61
Remainder, § 2:26, § 9:19 to § 9:40

see also REMAINDER
Reversion, § 2:26, § 9:41 to § 9:45
Reversions

see REVERSION
Reverter, § 2:26, § 9:46 to § 9:48
Right of entry for condition broken

see RIGHT OF ENTRY FOR CONDI-
TION BROKEN

Right of re-entry, § 2:26, § 9:49, § 9:50
Spes successionis, § 9:64
Statute of Uses, § 9:8 to § 9:15
Vested, § 9:2 to § 9:5

absolutely, § 9:4
complete divestment, subject to, § 9:4
described, § 9:4
open, subject to, § 9:4
partial divestment, subject to, § 9:4
rules as to vesting, § 9:5

Wills, under, § 9:16

GIFTS
Charities

see CHARITIES
Class

see CLASS GIFTS
Substitutional, § 4:8

GRANDCHILDREN
Devisees under will, § 26:35

GRAND SERJEANTY
See TENURE

GROUNDWATER
Generally, § 19:28
Damage, § 19:28
Definition, § 19:28
Interference, § 19:28
Percolating, § 19:28
Pollution, § 19:28
Relationship to surface water, § 19:28
Statutory powers, § 19:29
Underground streams, § 19:28

HABENDUM
See DEED

HEIR-AT-LAW
Devisee under will, § 26:37

HEIRS
Consent to alienation, § 2:42
Devisees under will, § 26:37
Failure of, § 3:26

HEREDITAMENT
Corporeal, § 17:1
Defined, § 17:1
Incorporeal

see INCORPOREAL HEREDITA-
MENTS

HOLOGRAPH
See WILLS

HOME OWNERSHIP PLANS
Generally, § 10:76

HOMESTEAD RIGHTS
Generally, § 6:24

ILLEGITIMATE CHILDREN
Anti-illegitimacy clause, § 26:71
Devisees under will, § 26:35, § 26:71
Included, dependants’ relief statutes,

§ 26:91
Intestacy, on, § 27:15
Statutory provisions, § 26:71

IMPROVEMENTS
See also LEASEHOLDS
Joint tenants, § 14:6, § 14:8, § 14:15
Tenants in common, § 14:25

IMPROVEMENTS TO ANOTHER’S
LAND

Described, § 28:7
Easement for encroachment, § 28:7
Identity of land, mistake of, § 28:7
Lien for value of improvement, § 28:7
Remedies for, § 28:7
Retention of land, § 28:7
Statutory provisions, § 28:7
Title, mistake of, § 28:7

INCORPOREAL HEREDITAMENTS
Generally, § 1:4
Defined, § 17:1
Easement

see EASEMENT
Profit à prendre

see PROFIT À PRENDRE
Rent charge

see RENT CHARGE
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INCORPOREAL INTERESTS
Generally, § 2:24

INDEFINITE DURATION, RULE
AGAINST

Generally, § 10:45 to § 10:48, § 10:75

INFANT
See MINORS

INTESTACY
Adopted children, § 27:16
Advancement, reduction in share due to,

§ 27:14
Bars to inheritance, § 27:9
Bona vacantia, § 27:2, § 27:11
Collaterals, § 27:11 to § 27:14

parentela basis, entitled on, § 27:2
Consanguinity

degrees of, § 27:11
table of, § 27:2

Contingent remainder, § 27:3
Curtesy, § 27:2, § 27:8
Date of, § 27:4 to § 27:17
Dependants’ support, § 27:17
Descendants, failure of, § 27:2
Descent

described, § 27:1
table of, § 27:2

Devolution of estates legislation, § 27:3
Distribution described, § 27:1
Dower, § 27:2, § 27:8
Escheat, § 27:11
Future interests, § 27:3
Gap in title, § 27:18
Governing law, § 27:1
Half-blood, issue of, § 27:12
Historical, § 27:2
Illegitimacy, § 27:15
Issue

generally, § 27:10
distributive share, § 27:7
lineal descendants, § 27:10
per capita, § 27:10
per stirpes, § 27:10
surviving of nearest degree, § 27:10

Lineal ascendants, § 27:11 to § 27:14
Lineal descendants, § 27:10
Living separate, § 27:9
Matrimonial home, § 27:8
‘‘Next of kin’’ defined, § 27:11

INTESTACY—Cont’d
Parentela described, § 27:2
Partial, § 27:4 to § 27:17
Per capita inheritance, § 27:10
Per stirpes inheritance, § 27:10
Possibilities, mere, § 27:3
Posthumous relatives, § 27:13
Preferential share, § 27:6
Primogeniture, rule of, § 27:2
Relation back, doctrine of, § 27:18
Release of claims, § 27:9
Reverter, possibility of, § 27:3
Right of entry for condition broken,

§ 27:3
Separation agreement, § 27:9
Spouse

generally, § 27:5 to § 27:9
additional rights, § 27:8
curtesy, § 27:8
distributive share, § 27:7
dower, § 27:8
issue surviving deceased, § 27:7
living separate, § 27:9
matrimonial home, § 27:8
preferential share, § 27:6
release of claims, § 27:9
rights, § 27:5
separation agreement, § 27:9

Statutory provisions, § 27:3
Statutory reform, § 27:2
Succession on, described, § 27:1
Surviving issue of nearest degree, § 27:10
Wrongful seisin as trespasser, § 27:3

ISSUE
Consanguinity, calculation of, § 27:11
Devisees under will, § 26:36
Half-blood, on intestacy, § 27:2
Intestacy, § 27:2

JOINT TENANCY
See also JOINT TENANTS
Four unities, § 14:2
Partition, § 14:13, § 14:14
Severance

generally, § 14:13
bankruptcy, assignment in, § 14:13
conduct, by, § 14:13
effect of, § 14:13
land titles system, § 14:13
lease by, § 14:13
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JOINT TENANCY—Cont’d
Severance—Cont’d

mortgage, § 14:13
mutual agreement, § 14:13
mutual wills, § 14:13
partition, § 14:13
tax sale, § 14:13
unilateral intention of one joint tenant,

§ 14:13
unity of title destroyed, § 14:13
writ of execution, § 14:13

JOINT TENANTS
See also JOINT TENANCY
Accounting, § 14:6
Actions relating to, § 14:9
Acts for common benefit of all, § 14:8
Adverse possession, § 14:8
Agreement of purchase and sale, § 14:2
Bankruptcy, assignment in, § 14:13
Codicils, § 26:87
Common law, § 14:2, § 14:3, § 14:6,

§ 14:8, § 14:13
Constructive trust, § 14:2, § 14:3
Conveyance, § 14:2
Corporation as, § 14:3
Crown as, § 14:3, § 14:15
Curtesy, § 6:23
Described, § 14:2 to § 14:15
Devisees under will, § 26:43
Dower, § 6:22
Executors, § 14:2
Fiduciary relationship, § 14:5
Homestead rights, § 6:24
Improvements, § 14:6
Improvements, cost of, § 14:8
Intention to take as, § 14:2
Interest, unity of, § 14:2
Land titles system, § 14:13
Lapse, doctrine of, § 26:66
Lease by, § 14:13
Leases, § 14:10
Marriage of female, § 14:11
Matrimonial home, § 15:21 to § 15:24
Mortgage, § 14:13
Mortgage payments, § 14:6
Mutual wills, § 14:13
Occupation rent, § 14:6
One killed by other joint tenant, § 24:3
Partners, land purchased by, as to profits,

§ 14:12

JOINT TENANTS—Cont’d
Partnership property, § 14:2, § 14:12
Possession, unity of, § 14:2
Promissory estoppel, § 14:2
Release of interest, § 14:4
Repairs, § 14:6
Resulting trust, § 14:2
Statutory provisions, § 14:2
Statutory rule, § 14:2
Survivorship, right of, § 14:3
Suspension of, § 14:12
Tenants in common, distinguished from,

§ 14:16 to § 14:30
Time, unity of, § 14:2
Title, unity of, § 14:2
Trespass, § 14:7
Trustee, § 14:2
Vesting of interest, § 14:2
Waste, § 14:7
Writ of execution, § 14:13

JOINT WILLS
See WILLS

JUS SPATIENDI
Generally, § 17:7

KNIGHT SERVICE
See TENURE

LACHES
Breach of trust defence, as, § 11:81,

§ 11:83
Rectification, as a bar to, § 25:28
Rescission, as a bar to, § 23:51
Specific performance, bar to, § 23:21

LANDLORD
See LEASES; LEASEHOLDS

LANDLORD AND TENANT
Estoppel, estate by, § 28:6, § 28:10

LAND RECORDATION
See also LAND REGISTRY SYSTEM;

LAND TITLES SYSTEM
Classification of statutes, § 30:3 to

§ 30:25
Notice statutes, § 30:3 to § 30:25
Priorities, § 30:2
Purpose of, § 30:18
Race-notice statutes, § 30:3 to § 30:25
Race statutes, § 30:3 to § 30:25
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LAND REGISTRY SYSTEM
See also LAND RECORDATION
Abstract index, § 30:27
Alphabetical index, § 30:27
Building bylaws, § 30:37
Chain of title, § 30:27
Conditional sales contracts, § 30:12
Crown, not binding on, § 30:6
Curative provisions, § 30:29
Demolition order, § 30:38
Described, § 30:27
Development permits, § 30:37
Dower rights, § 30:6
Easements, § 30:6
Encumbrances on land

see ENCUMBRANCES ON LAND
Examination of instruments, § 30:26 to

§ 30:38
Executions, § 30:10, § 30:33
Expropriation, rights of, § 30:31
Forged documents, § 30:7
Fraud, § 30:29
General register index, § 30:27
Good root of title, § 30:28
Judicial sales, § 30:15
Land Registration Reform Act, § 30:39
Leases, § 30:13, § 30:39
Legal rights not requiring registration,

§ 30:6
Letters of administration, § 30:16
Letters probate, § 30:16
Mechanics’ liens, § 30:11, § 30:31
Municipal bylaws, § 30:14
Municipal taxes, § 30:32
Notice, § 30:5
Personal property security interests,

§ 30:12
Planning controls, § 30:34
Priority of registration, § 30:2
Provincial taxes, § 30:31
Public highways, § 30:31
Purchase money mortgage, § 30:6,

§ 30:27
Purchaser’s duty, § 30:6, § 30:26
Race-notice statute, § 30:3 to § 30:25
Registrable instruments, § 30:6
Registrar not concerned with validity of

claim, § 30:6
Registrar’s abstract, § 30:27

LAND REGISTRY SYSTEM—Cont’d
Removal of instruments from register,

§ 30:17
Repair order, § 30:38
Rights-of-way, § 30:31
Searches, additional, § 30:31
Search of title, § 30:27
Sheltering, doctrine of, § 30:8
Solicitor’s abstract, § 30:28
Spousal rights, § 30:31
Statutory liens, unregistered, § 30:32
Statutory provisions, § 30:27
Subdivision control, § 30:35
Succession duties, § 30:31, § 30:32
Tacking, doctrine of, § 30:9
Tax sales, § 30:15
Title acquired by possession, § 30:6
Unauthorized instruments, § 30:17
Unregistered equitable interests, § 30:9
Valuable consideration, § 30:7
Vendor’s duty, § 30:26
Wills, § 30:16
Zoning bylaws, § 30:35

LAND TITLES SYSTEM
See also LAND RECORDATION
Absolute title, § 30:19
Adverse possession, § 30:25
Allodial title, § 30:19
Assurance fund, § 30:18
Caveat, § 30:22, § 30:24
Certificate of title, § 30:19 to § 30:21
Charge, § 30:22
Corporation, taxes, § 30:32
Correction of erroneous entry, § 30:19
Curtain principle of operation, § 30:30
Demolition order, § 30:38
Described, § 30:30
Determination of validity of instrument,

§ 30:21
Development permits, § 30:38
Easements, § 30:25, § 30:31
Encumbrances, § 30:22

see also ENCUMBRANCES ON
LAND

Equitable mortgage, § 30:24
Execution, writ of, § 30:33
Expropriation, rights of, § 30:31
Fraud, § 30:21
Insurance principle of operation, § 30:30
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LAND TITLES SYSTEM—Cont’d
Land Registration Reform Act, § 30:39
Lease, § 30:22, § 30:32
Limitations, § 29:36
Lis pendens, § 30:22
Mechanics’ lien, § 30:22, § 30:31
Minimum maintenance standards, § 30:38
Mirror principle of operation, § 30:30
Mortgage, § 30:22
Municipal taxes, § 30:31
Notice, § 30:21
Planning controls, § 30:34
Prescriptive rights, § 30:25
Priority of registration, § 30:19, § 30:22
Profit à prendre, § 30:22
Provincial taxes, § 30:31
Public highways, § 30:31
Rectification, doctrine of, § 30:19
Registered estate, described, § 30:19
Registered title, § 30:19
Registry system distinguished, § 30:30
Repair order, § 30:38
Rights-of-way, § 30:31
Searches, additional, § 30:31
Search of, § 30:30
Statutory liens, unregistered, § 30:32
Subdivision control, § 30:36
Subsequent transfers, § 30:20
Succession duties, § 30:31
Transfer for valuable consideration,

§ 30:20
Trusts, § 30:21
Unregistered interests, § 30:18 to § 30:25
Voluntary transfers, § 30:23
Water rates, § 30:31
Zoning bylaws, § 30:35

LAND USE
See PLANNING LEGISLATION

LAPSE, DOCTRINE OF
Anti-lapse statutes, § 26:69
Avoidance of effects of, § 26:63
Class gifts, § 26:67
Described, § 26:63
Estate tail, § 26:69
Gift

close relative, to, § 26:69
individuals as personae designatae, to,

§ 26:67
moral obligation, to fulfil, § 26:68

LAPSE, DOCTRINE OF—Cont’d
Joint tenancy, § 26:66
Powers of appointment, § 26:64
Residuary devisee, § 26:63
Statutory provisions, § 26:63, § 26:69
Substitutionary gifts, § 26:63, § 26:70
Tenants in common, § 26:66

LEASEHOLDS
See also LEASES
Generally, § 1:5, § 7:1 et seq.
Assignment

covenant against, breach of, § 7:25
Attornment, § 7:1
Contract to renew, § 7:27
Covenants

generally, § 7:18 to § 7:24
assignment, § 7:18 to § 7:23
assignment, breach of, § 7:25
collateral, § 7:19
damages for breach, § 7:25
in esse, § 7:19
in posse, § 7:19
lease in writing, § 7:19
lessee’s, § 7:19
lessee’s, benefit of, § 7:23
lessor’s, § 7:21
lessor’s, benefit of, § 7:22
licence, § 7:23
negative, § 7:20
notice, § 7:20
notice of breach, § 7:25, § 7:34
parol tenancy, § 7:19
personal, § 7:19
rental scheme, § 7:24
reverter of term, § 7:18
running with land, § 7:18
statutory provisions, § 7:19, § 7:20,

§ 7:23
sublease, § 7:25
waiver, § 7:37
written lease, § 7:19

Creation, § 7:1
Derogation from grant

generally, § 7:11
extent of, § 7:11
limits, § 7:11
purpose, § 7:11

Described, § 3:28, § 7:1
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LEASEHOLDS—Cont’d
Distinguished from other relationships,

§ 7:1
Double rent, action for, § 7:42
Double value, action for, § 7:41
Easement, distinguished from, § 7:1
Estoppel, § 7:1
Express surrender, § 7:46
Fitness, covenant as to

breach, § 7:12
common law, § 7:12
residential tenancies, § 7:13
residential tenancies legislation, § 7:13

Forfeiture
generally, § 7:31
licence, § 7:36
non-payment of rent, § 7:32
notice of breach, § 7:34, § 7:35
relief from, § 7:38
statutory provisions, § 7:34
waiver, § 7:37

Frustration, § 7:49
Improvements, § 7:14

see also JOINT TENANTS;
LEASEHOLDS

Introduction into provinces, § 3:28
Landlord-tenant relationship, creation,

§ 7:1
Licence, § 7:36
Licence, distinguished from, § 7:1,

§ 16:17
Life tenancy, § 7:8
Limitations, § 29:19
Merger, § 7:48
Mesne profits, action for, § 7:44
Mortgage of, § 33:6

after lease, § 33:18
before lease, § 33:18

Non-payment of rent notice of termina-
tion

generally, § 7:32
notice to quit, § 7:33
order for possession, § 7:33
residential tenancies, § 7:33
statutory provisions, § 7:33

Notice to quit
generally, § 7:28 to § 7:38
contents, § 7:28, § 7:29
form, § 7:28
limitations, § 7:28

LEASEHOLDS—Cont’d
Notice to quit—Cont’d

monthly tenancy, § 7:28
periodic tenancy, § 7:28
residential tenancies, § 7:29
service, § 7:28
statutory provisions, § 7:29
tenancy at sufferance, § 7:28
tenancy at will, § 7:28
tenancy from year to year, § 7:28
waiver of, § 7:28
weekly tenancy, § 7:28

Obligations, § 7:9 to § 7:17
Option to purchase, § 7:25
Overholding

generally, § 7:39 to § 7:44
double rent, action for, § 7:42
double value, action for, § 7:41
residential tenancies, § 7:39
statutory provisions, § 7:39
use and occupation, action for, § 7:43
with consent, § 7:40

Partition, § 14:4
Periodic tenancy

generally, § 7:7
creation, § 7:7
creation by presumption of law, § 7:7
described, § 7:7
express creation, § 7:7
nature of, § 7:7
overholding, § 7:7
usual periods, § 7:7

Perpetual lease, § 3:28
Personal property, § 1:4
Possession, right to

generally, § 7:9
action for, § 7:9
entry of tenant, § 7:9
interesse termini, § 7:9
quiet possession, § 7:9
residential tenancies legislation, § 7:9

Profit à prendre, distinguished from, § 7:1
Quiet enjoyment

breach of covenant, § 7:10
effect of covenant, § 7:10
express, § 7:10
implied, § 7:10
nature of, § 7:10

Quiet possession, § 7:9
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LEASEHOLDS—Cont’d
Re-entry

generally, § 7:31
licence, § 7:36
non-payment of rent, § 7:32
notice of breach, § 7:34
relief from, § 7:38
statutory provisions, § 7:32, § 7:35

Relationship, creation, § 7:1
Renewal contract, § 7:27
Rent

generally, § 7:17
accelerated, § 7:17
amount certain, § 7:17
bankruptcy legislation, § 7:17
distress, right of, § 7:17
due date, § 7:17
eviction, § 7:17
incident of reversion, § 7:17
payment, § 7:17
prepayment, § 7:17
residential tenancies legislation, § 7:17
verbal lease, § 7:17

Repair
generally, § 7:14
breach, § 7:14
deduction from rent, § 7:14
exception, § 7:14
express covenant, § 7:14
general covenant, § 7:14
knowledge of defects, § 7:14
notice, § 7:14
public liability, § 7:14
residential tenancies, § 7:14
standard of, § 7:14
waste, § 7:14

Repossession, § 7:31
Residential tenancies

controls, § 7:50
fitness, covenant for, § 7:13
forfeiture, notice required for, § 7:35
forfeiture for non-payment of rent,

§ 7:33
frustration, § 7:49
notice to terminate, § 7:29
possession, right to an overholding,

§ 7:39
repair, obligation to, § 7:15
right to possession, § 7:9

Resolving disputes, § 7:30

LEASEHOLDS—Cont’d
Reversion

generally, § 7:1
assignment, § 7:25
common law, § 7:1
covenants, § 7:25
rights, § 7:9 to § 7:17
statute law, § 7:1

Statute law, § 7:1
Sublease, § 7:25

creation, § 7:25
prohibition against, § 7:25
statutory provisions, § 7:25

Surrender, § 7:45 to § 7:47
express, § 7:46
operation of law, by, § 7:41

Tenancy at sufferance, § 7:5
creation, § 7:5
described, § 7:5
Residential Tenancy Acts, § 7:5

Tenancy at will
generally, § 7:4
creation, § 7:4
creation by implication, § 7:4
described, § 7:4
express creation, § 7:4
intention of parties, § 7:4
Landlord and Tenant Act, § 7:4
licence, distinguished from, § 7:4
limitations, § 29:22
overholding tenant, § 7:4

Tenancy for a term certain
commencement, § 7:6
creation, § 7:6
described, § 7:6
duration, § 7:6
Landlord and Tenant Act, § 7:6
notice to quit, § 7:6
perpetual renewal, § 7:6
right of renewal, § 7:6
term, length of, § 7:6

Tenancy for life
confirmation by holder of remainder,

§ 7:8
creation, § 7:8
described, § 7:8
habendum, § 7:8
residential tenancy legislation, § 7:8

Tenure, § 2:22, § 7:1
Term, § 7:1
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LEASEHOLDS—Cont’d
Termination, § 7:28 to § 7:38

tenancy from year to year, § 7:28
Types, § 7:3 to § 7:8
Use and occupation, action for, § 7:43
Waste, § 7:16

LEASES
See also LEASEHOLDS
Agreement to lease, distinguished, § 7:2
Assignment

generally, § 7:25
consent of landlord, § 7:25
covenant, breach of, § 7:25
covenant against, breach of, § 7:25
prohibition against, § 7:25

Covenants, § 7:2, § 7:18 to § 7:24
sublease, § 7:25

Described, § 7:1
Essential terms, § 7:2
Estates at will, § 7:2
Fee tail, § 5:7
Forfeiture

perpetuities, rule against, § 10:39
Intention of parties, § 7:2
Joint tenants, § 14:10
Judicature Acts, § 7:2
Land titles system, § 30:22
Licence, distinguished from, § 7:1,

§ 16:17
Minor, by, § 24:2
Option to purchase, § 7:27
Option to renew perpetuities, rule against,

§ 10:34, § 10:69
Oral, § 7:2
Payment, mode of, § 7:2

perpetuities, rule against, § 10:70
Registration of, § 30:13

not required, § 30:31
Renewal, § 7:27
Rent, § 7:17
Settled estates legislation, § 12:15
Statute of Frauds, § 7:2
Statute of Limitations, § 29:19
Sublease, § 7:25

creation, § 7:25
prohibition against, § 7:25
statutory provisions, § 7:25

Tenant from year to year, § 7:2
Tenants in common, by, § 14:22

LEASES—Cont’d
Term

commencement of, § 7:2
duration of, § 7:2

Verbal
estate by estoppel, § 28:6
limitations, § 29:21
rent, § 7:17

Written, § 7:2
estate by estoppel, § 28:6
limitations, § 29:20

LEGAL ESTATES
Generally, § 1:5

LEGAL EXECUTORY INTERESTS
Creation, § 9:51 to § 9:61
Deed, arising by, § 9:52 to § 9:56
Described, § 9:51 to § 9:61
Devises and remainders, relationship

between, § 9:60
Perpetuities, rule against, § 10:25
Purefoy v. Rogers, rule in, § 9:61
Resulting uses, § 9:53
Shifting devises, § 9:59
Shifting uses, § 9:55

perpetuities, rule against, § 10:25
Springing devises, § 9:58
Springing uses, § 9:54

perpetuities, rule against, § 10:25
Statute of Uses, effect of, § 9:52 to § 9:56
Vesting of interest under uses, § 9:56
Wills, arising under, § 9:57 to § 9:60

LEGATEES
Devisees under will, § 26:42

LEGISLATION
Property, 1925, § 2:39
Reception of English law into provinces,

§ 3:2 to § 3:9
Reforms, 19th century, § 2:38

LESSEE
See also LEASEHOLDS; LEASES
Covenants, § 7:18, § 16:7 to § 16:10

assignment, § 7:18
benefit of, § 7:23
burden of, § 7:19
statutory provisions, § 7:19

Estoppel, estate by, § 28:6
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LESSOR
See also LEASEHOLDS; LEASES
Assignee of

estoppel, estate by, § 28:6
Covenants, § 7:18, § 16:7 to § 16:10

assignment, § 7:18
benefit of, § 7:22
burden of, § 7:21

Estoppel, estate by, § 28:6

LICENCE
Assignment of, § 16:19
Contractual licence, § 16:20, § 16:21
Coupled with an interest, § 16:22, § 16:23
Creation, § 16:17
Described, § 16:17
Equity, protected by, § 16:17
Estoppel, protected by, § 16:18
Lease, distinguished from, § 7:1, § 7:36,

§ 16:17
Mortmain, in, § 29:5
Profit à prendre, § 16:22
Revocation of, § 16:18, § 16:20, § 16:22

LIENS
Equitable, § 34:2

encumbrance on land, § 34:2
purchaser’s, § 34:23
vendor’s, § 34:23

Improvement to another’s land, § 28:7
Mortgages, distinguished from, § 34:2
Purchaser’s, § 23:75
Statutory

generally, § 34:2, § 34:5
classification of, § 34:5
encumbrance on land, § 34:2
mechanics’

see MECHANICS’ LIENS
taxes, unpaid, § 34:6 to § 34:10

Taxes, unpaid, § 28:8
Vendor’s, § 23:71

LIFE ESTATE
Generally, § 1:5
Alienation, § 6:2 to § 6:4, § 6:6

provincial statutes, § 6:2 to § 6:4, § 6:6
restraint on, § 6:21
statutory reform, § 6:2 to § 6:4, § 6:6

Cestui que vie, § 6:1, § 6:5 to § 6:7
production of, § 6:7

Characteristics, § 6:8 to § 6:21

LIFE ESTATE—Cont’d
Condition subsequent, § 6:1
Conventional

generally, § 2:20, § 6:1
condition subsequent, § 6:1
creation, § 6:2 to § 6:4
creation by deed, § 6:3
creation by will, § 6:4
determinable, § 6:1
grant, § 6:2 to § 6:4

Creation, § 2:20, § 6:2 to § 6:7
Curtesy, § 3:28, § 6:23

see also CURTESY
Described, § 3:28, § 6:1
Determinable, § 6:1
Doctrine of occupancy, § 6:6
Dower, § 3:28, § 6:22

see also DOWER
Emblements

doctrine of, § 6:10
right to, § 6:10

Encumbrances, payment of, § 6:13
Fixtures, right to, § 6:11
General occupant, § 6:6
Homestead legislation, § 3:28
Homestead rights, § 6:24
Insurance, § 6:12
Insure, duty to, § 6:12
Legal, § 2:20, § 6:1

creation, § 2:20
curtesy, § 2:20, § 6:23

see also CURTESY
dower, § 2:20, § 6:22

see also DOWER
Measuring life, § 6:1
Mortgage

interest, payment of, § 6:13
principal, payment of, § 6:13

Operation of law, by, § 3:28
Possession, § 6:9
Power of appointment added to, § 13:9
Pur autre vie

generally, § 2:20, § 3:28, § 6:1
alienation, § 6:6
creation, § 6:6
death of tenant, § 6:6
defined, § 6:2 to § 6:7
doctrine of occupancy, § 6:6
statutory reform, § 6:6

Quasi-entail, § 6:6
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LIFE ESTATE—Cont’d
Rents and profits, § 6:9
Repair, duty to, § 6:14
Right of enjoyment, § 6:9
Right to emblements, § 6:10
Special occupant, § 6:6
Taxes, payment of, § 6:12
Waste

generally, § 6:15 to § 6:20
ameliorating, § 6:17
equitable, § 6:20
permissive, § 6:19
provincial statutes, § 6:15
voluntary, § 6:18

LIFE TENANT
See LEASES

LIMITATIONS
See also ADVERSE POSSESSION
Acknowledgement, § 29:23
Adverse possession, § 29:11
Breach of trust defence, as, § 11:81,

§ 11:82
Cestui que trust, § 29:7

tenant at will, not a, § 29:22
Concealed fraud, § 29:28

foreclosure, action for, § 29:31
redemption actions, not applicable to,

§ 29:29
Disabilities

generally, § 29:24
foreclosure, action for, § 29:32
possession, mortgagee’s action for,

§ 29:31
power of sale, § 29:32
redemption actions, not applicable to,

§ 29:29
Discontinuance of possession, § 29:15
Dispossession, § 29:15
Dower, § 29:34
Execution, writ of, § 29:35
‘‘Land’’ defined, § 29:12
Land Titles Act, § 29:13, § 29:36
Minor

guardian in possession for, § 29:26
parent in possession for, § 29:25
stranger in possession for, § 29:27

Mortgagee, barring of, § 29:30
Mortgagor, barring of, § 29:29

tenant at will, not a, § 29:22

LIMITATIONS—Cont’d
Period

absence, § 29:30
acknowledgment, § 29:23
alienation otherwise than by will,

§ 29:16
commencement of, § 29:16
concealed fraud, § 29:28
condition, breach of, § 29:18
covenant, action on, § 29:33
death of owner in possession, § 29:16
disabilities, § 29:24
execution, writ of, § 29:35
fiduciary in possession, § 29:24
foreclosure, action for, § 29:32
forfeiture, § 29:18
future interests, § 29:17
guardian in possession for minor,

§ 29:32
interest payment, effect of, § 29:30
land in a state of nature, § 29:16
landlord and tenant, § 29:19
lease, verbal, § 29:21
lease in writing, § 29:20
leases, § 29:19
lessor, running against, § 29:19
mentally incompetent persons, § 29:24
minor, § 29:24
mortgage, barring of, § 29:30
mortgage interest, recovery of arrears,

§ 29:33
mortgage principal, recovery out of

land, § 29:32
mortgagor, barring of, § 29:29
parent in possession for minor, § 29:25
possession, mortgagee’s action for,

§ 29:31
power of sale, § 29:32
recovery from transferee of equity of

redemption, § 29:31
redemption, right of, § 29:29
remainder, § 29:17
reversion, § 29:17
stranger in possession for minor,

§ 29:27
tenancy at will, § 29:22
unsoundness of mind, § 29:24

Possession
generally, § 29:15
acknowledgment deemed to be, § 29:23

LAW OF REAL PROPERTY

Index-30



LIMITATIONS—Cont’d
Possession—Cont’d

fiduciary on behalf of owner, § 29:24
intention of taking, § 29:19
mortgagee, action for, § 29:30
mortgagee’s, nature of, § 29:29
symbolic legal entry insufficient,

§ 29:19
Prescription, distinguished from, § 29:8
Recovery of land, limitation period,

§ 29:13
Recovery of rent, limitation period,

§ 29:13
‘‘Rent’’ defined, § 29:12
Right of entry, § 29:9
Rights below surface of land, § 29:13
Surface rights of land, § 29:13
Title, Statute of Limitations does not

confer, § 29:14
Title, Statute of Limitations extinguishes,

§ 29:14
Trespass, isolated acts of, § 29:15
Trusts, § 11:75 to § 11:83
Vacant land, § 29:15

LINEAL ASCENDANTS
Generally, § 27:11 to § 27:14

LINEAL DESCENDANTS
Generally, § 27:11 to § 27:14

LIS PENDENS
Claims of creditors of estate, § 27:21
Land titles system, § 30:22

LIVERY OF SEISIN
See SEISIN

LOAN COMPANIES
Capacity to hold land, § 24:13

MAINTENANCE
Perpetuities, rule against, § 10:29 to

§ 10:31
Power of, § 13:1

MAINTENANCE STANDARDS
Generally, § 36:32

MARITAL HOME
Common law jurisdictions, § 15:21 to

§ 15:24
Equal right of possession, § 34:4

MARITAL HOME—Cont’d
Equitable remedies of unmarried intimate

partners, § 15:18 to § 15:20
contractual licence, § 15:19
proprietary estoppel, § 15:20

‘‘Family residence,’’ definitions re,
§ 15:21 to § 15:24

Intestacy, § 27:8
‘‘Marital home,’’ definitions re, § 15:21 to

§ 15:24
Non-title-holding spouse, rights on dispo-

sition, § 15:24
Occupation, rights of, § 15:17

co-ownership situation, § 15:17
exclusive possession, order for, § 15:17

Ownership rights, § 15:22
Possession, rights of, § 15:23

adverse possession, right by, § 15:23
exclusive possession, order for, § 15:23
personal right, as, § 15:23

Statutory rights to, § 15:21 to § 15:24

MARRIAGE CONTRACT
Generally, § 15:15, § 15:16, § 15:35,

§ 15:37

MARRIED WOMEN’S PROPERTY
ACTS

Generally, § 15:7

MATRIMONIAL PROPERTY
Aboriginal persons, § 15:3
Alberta statutory provisions, APP 15A
British Columbia statutory provisions,

APP 15A
Common law, at, § 15:5
Conflict of laws, § 15:4
Constitutional division of powers, § 15:3
Deferred sharing, § 15:14, § 15:29 to

§ 15:33
mechanics of, § 15:29 to § 15:33

Division of
see MATRIMONIAL PROPERTY—

ownership and division of
Divorce Act, application of, § 15:3
Domestic contracts, interpretation of,

§ 15:16
Equity, married women’s separate prop-

erty in, § 15:6
Family/matrimonial law reform legisla-

tion, APP 15C
General principles, § 15:2, § 15:38
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MATRIMONIAL PROPERTY—Cont’d
Homestead rights, § 6:24, § 15:23,

§ 15:28, § 34:4
Manitoba statutory provisions, APP 15A
Marital home

see MARITAL HOME
Married Women’s Property Acts, § 15:7

provincial legislation, APP 15B
Modern statutory reform, § 15:14 to

§ 15:16
New Brunswick statutory provisions,

APP 15A
Newfoundland and Labrador statutory

provisions, APP 15A
Northwest Territories statutory provisions,

APP 15A
Nova Scotia statutory provisions, APP

15A
Nunavut statutory provisions, APP 15A
Ontario statutory provisions, APP 15A
Ownership and division of

generally, § 15:25 to § 15:37
creditors, rights of, § 15:27
debts, liability for, § 15:27
dissipation, protections against, § 15:26
equalization, departures from, § 15:33
equalization payments, § 15:32
‘‘excluded property,’’ definitions of,

§ 15:30
‘‘marital property,’’ definitions of,

§ 15:30
non-marital property, § 15:33
quebec, in

see MATRIMONIAL PROPERTY—
Quebec, in

specie, division in, § 15:32
succession law, § 15:28
triggering events, § 15:29
unequal division, § 15:33
valuation, § 15:31

Prince Edward Island statutory provi-
sions, APP 15A

Provincial regimes, variations in, § 15:1
to § 15:4

Quebec, in
generally, § 15:15
community of property regime,

§ 15:15, § 15:37
family patrimony regime, § 15:15,

§ 15:34

MATRIMONIAL PROPERTY—Cont’d
Quebec, in—Cont’d

partnership of acquests regime,
§ 15:15, § 15:35

separation of property regime, § 15:36
Real vs. personal property, § 15:1 to

§ 15:4
Same-sex partners, status of, § 15:1 to

§ 15:4
Saskatchewan statutory provisions, APP

15A
‘‘Spouse,’’ definitions re, § 15:1 to § 15:4
Trust law remedies

generally, § 15:8 to § 15:12
constructive trust, § 15:12, § 15:13
resulting trust, § 15:9

indirect contribution and common
intention, § 15:11

presumption of advancement, § 15:9
statutory presumptions, § 15:10
unjust enrichment argument, § 15:12

Yukon statutory provisions, APP 15A

MECHANICS’ LIENS
Architect’s certificate, § 34:13
Building mortgage, § 34:20
‘‘Contractor’’ defined, § 34:13
Contractor’s rights, § 34:13
Creation of, § 34:14
Crown, against, § 34:15, § 34:18
Described, § 34:11
Discharge of, § 34:22
Holdback, § 34:12, § 34:17
Interest in land, § 34:15
Labourer’s rights, § 34:13
Land titles system, § 34:20
Owner, meaning of, § 34:18
Payment certifier, § 34:19
Persons entitled to, § 34:13
Priorities, § 34:20
Prior mortgage, § 34:20
Property subject to, § 34:18
Purpose of legislation, § 34:11
Quantum meruit recovery, § 34:13
Registration of, § 34:19
Subcontractor’s rights, § 34:13
Subsequent mortgage, § 34:20
Substantial performance of work, § 34:13
Supplier of materials, § 34:13
Trust fund, § 34:21
Unpaid vendors, § 34:20
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MECHANICS’ LIENS—Cont’d
Vacation of, § 34:22
Wage earner’s rights, § 34:13

MERGER
See also REMEDIES
Generally, § 7:48
Common law rule of, § 29:7
Equitable rule of, § 29:7
Estate tail, not applicable to, § 29:7
Extinguishes title, § 29:7
Intention of parties, § 29:7
Presumption against, § 29:7
Presumption of, § 29:7
Remainder, § 9:29, § 9:31
Term of years, not applicable to, § 29:7

MESNE PROFITS, ACTION FOR
Generally, § 7:44

MINES AND MINERALS
Royalties, § 3:21
Water, § 19:15

MINORS
Capacity to hold land, § 24:2
Covenants by, § 24:2
Gift of chattels by, § 24:2
Guardian in possession for, § 29:26
Lease by, § 24:2
Mortgage by, § 24:2
Parent in possession for, § 29:25
Possession of estate for, § 29:25
Settlements, § 12:12

in favour of, § 24:2
Statute of Limitations, § 29:24
Stranger in possession for, § 29:27

MISREPRESENTATION
See also REMEDIES
Deed

cancellation of, § 25:22
character of, § 25:4
contents of, § 25:4

Fraudulent, § 23:64
Innocent, § 23:64
Rescission, grounds for, § 23:41
Specific performance, as a bar to, § 23:17
Third parties, remedies re, § 23:79

MISTAKE
Deed, § 25:24

MISTAKE—Cont’d
Rectification as remedy for

see REMEDIES
Rescission as remedy for

see REMEDIES
Specific performance, a bar to, § 23:16
Subject-matter, as to, § 23:56

MONUMENTS
Generally, § 18:1, § 18:9 to § 18:12

MORTGAGEE
Foreclosure, action for

Statute of Limitations, § 29:30
Limitations, § 29:30
Right to sell land, § 29:29

MORTGAGES
Acceleration clause, § 33:28
Accounting, right to, § 33:22
Actions, § 33:29 to § 33:35
Ademption, § 26:27
Agreement to give, § 33:5
Assignment of, § 33:17
Attornment, § 33:26
Bonus, § 33:4
Capacity to make, § 33:3
Charge, distinguished from, § 33:2
Clog the equity of redemption, § 33:4
Collateral advantage, § 33:4
Conditional estate, § 33:4
Consolidation, § 33:10
Contractual terms, § 33:25 to § 33:28
Costs, right to, § 33:23
Covenant, action on the, § 33:32
Covenants, § 33:28
Defined, § 33:2
Discharge, § 33:19
Disguised forms of, § 33:4
Distrain, right to, § 33:26
Encumbrance on land, § 33:35
Equitable, § 33:5
Equity of redemption, § 33:18
Excessive rate of interest, § 33:4
Extinguishment defeasance clause,

§ 33:19
Fixtures, § 20:8, § 33:3
Floating charge, distinguished from,

§ 33:5
Foreclosure, § 33:32
Insurance, § 33:27
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MORTGAGES—Cont’d
Interest, § 33:24

limitations, § 29:30
Irredeemable, not to be made, § 33:4
Joint tenants, payments by, § 14:6
Landlord and tenant, creation of relation-

ship, § 33:18
Land Registration Reform Act, § 33:2,

§ 33:19, § 33:34
Leaseholds, § 33:6
Lien, distinguished from, § 34:2
Marshalling, § 33:11
Mechanics’ liens, § 33:9, § 34:20
Merger, § 33:19
Minor, by, § 24:2
Mortgagor not a tenant at will, § 29:22
Notice, § 33:7 to § 33:16
Once a mortgage always a mortgage,

§ 33:4
Possession, action for, § 33:30
Postponement clause, § 33:12
Priorities in equity, § 33:7
Priorities under deed registration, § 33:8

to § 33:13
Priorities under land titles according to

time of registration, § 33:8 to
§ 33:13

Purchase money, § 33:7, § 33:9
Receiver, appointment of, § 33:35
Recordation statutes

see LAND REGISTRY SYSTEM;
LAND TITLES SYSTEM

Redemption, right of, § 33:4
Remedies, § 33:16, § 33:29 to § 33:35
Renewal, right of, § 33:29 to § 33:35
Sale, action for, § 33:33
Sale under power of sale, § 33:34
Security for a debt, § 33:4
Settled estates legislation, § 12:16
Sheltering doctrine, § 33:9
Subrogation, § 33:12
Tacking, § 33:12
Unconscionable, § 33:4
Waste, duty to account for, § 33:21

MORTGAGOR
Statute of Limitations, § 29:29

MORTMAIN
Forfeiture of land to Crown, § 29:5
History, § 2:47, § 24:8, § 29:5

MORTMAIN—Cont’d
Licence in, § 29:5
Notice of intention to claim by Crown,

§ 29:5
Statutory provisions, § 24:8, § 29:5

MUNICIPALITIES
Capacity to hold land, § 24:10
Public regulation powers, § 35:4

MUTUAL WILLS
See WILLS

NAVIGATION
Generally, § 19:20
Comparison to right of floating, § 19:21
Distinguished from right of access, § 19:3
Flow, § 19:5
Ownership of bed, § 19:10
Public right of, § 19:20
Relationship to right of fishing, § 19:22
Tidal waters, § 19:20
Uses of water, § 19:8

NEGATIVE COVENANTS
See COVENANTS

NEPHEWS
Devisees under will, § 26:41

NEXT OF KIN
Devisees under will, § 26:38

NIECES
Devisees under will, § 26:41

NON-RESIDENTS
Capacity to hold land, § 24:1

NOTICE TO QUIT
Contents of, § 7:28
Form, § 7:28
Limitations, § 7:28
Monthly tenancy, § 7:29
Periodic tenancy, § 7:28
Residential tenancy, § 7:29
Service, § 7:28
Statutory provisions, § 7:29
Tenancy at sufferance, § 7:28
Tenancy at will, § 7:28
Tenancy from year to year, § 7:28
Waiver of notice, § 7:28
Weekly tenancy, § 7:28
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OCCUPATION RENT
Joint tenants, § 14:6

OCCUPATION RIGHTS
See MARITAL HOME

OFFICIAL PLANS
Adaptive vs. unitary, § 36:1
Amendment of, § 36:5
Contents of, § 36:1
Definition, § 36:1
Enactment, § 36:3
Legal effect, § 36:4
Local vs. regional, § 36:1
Notice of intention to adopt, § 36:3
Purpose of, § 36:2
Types, § 36:1
Zoning bylaw vs., § 36:2

OPTIONS
Perpetuities, rule against, § 10:33,

§ 10:71, § 10:72

OPTION TO PURCHASE
Leaseholds, § 7:27
Specific performance, § 23:14

OVERHOLDING
Generally, § 7:39 to § 7:44

OWNERSHIP
Bed of water, § 19:10
Defined, § 1:3
Estates, § 1:5
Matrimonial property

see MATRIMONIAL PROPERTY

PARENTELA
Generally, § 27:2

PARTITION
Agreement, by

generally, § 14:14, § 14:29
equitable enforcement of, § 14:14
method of, § 14:14
statutory provisions, § 14:14

Coparcenors, § 14:15
Court order

applicant for, § 14:15, § 14:30
discretion, § 14:15
sale as alternative, § 14:15
statutory provisions, § 14:15

Easement, § 14:14
Leaseholds, § 14:14

PARTITION—Cont’d
Prima facie right to, § 14:15
Remainder, § 14:14, § 14:15, § 14:29
Reversion, § 14:14, § 14:15
Spouse, § 14:15, § 15:17
Tenants in common, § 14:29, § 14:30

PARTNER
Land purchased by, § 14:12

PARTNERSHIPS
Capacity to hold land, § 24:15
Joint tenants, property held as, § 14:2
Partnership land, § 24:15

PARTY WALLS
Generally, § 17:21

PENALTIES
See REMEDIES

PER CAPITA
Generally, § 26:44 to § 26:52
Intestacy, § 27:2, § 27:10, § 27:11

PERIODIC TENANCY
See LEASEHOLDS

PERPETUITIES, RULE AGAINST
Abolished, § 10:2, § 10:49 to § 10:80
Accumulations

see ACCUMULATIONS
Administrative powers, § 10:29 to

§ 10:31, § 10:41, § 10:68, § 10:80
Age reduction, § 10:62, § 10:66
Agreement for sale of land, § 10:35
Alternative independent limitations,

§ 10:22
Alternative limitations, § 10:22
Capacity to have children, § 10:61,

§ 10:66
Charitable trusts, § 10:45 to § 10:48
Charities, gifts to

generally, § 10:36, § 10:74
future gift, § 10:36
gift over from charity to charity,

§ 10:36
gift over from non-charity, § 10:36

Child en ventre sa mère, § 10:4
Class gifts

generally, § 10:12 to § 10:18
application of rule, § 10:15
class closing rules, § 10:13
class splitting, § 10:63, § 10:66
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PERPETUITIES, RULE AGAINST
—Cont’d

Class gifts—Cont’d
composite classes, § 10:16
compound gifts, § 10:14
defined, § 10:13
gift nomination, § 10:13
gift of income, § 10:14
immediate gift, § 10:14
immediate gift coupled with a condi-

tion, § 10:14
personae designatae, § 10:13
postponed gift, § 10:14
postponed gift coupled with a condi-

tion, § 10:14
rules of administrative convenience,

§ 10:14
separate gifts, § 10:14
subclasses, gift to, § 10:17

Class splitting, § 10:63, § 10:66
Common law rule retained, § 10:49
Condition precedent, § 8:13
Condition subsequent, § 8:4, § 8:13
Contingency with a double aspect,

§ 10:22
Contingent remainders, § 10:24
Contracts

enforceability of, § 10:69
land, § 10:32, § 10:69
personal, § 10:32, § 10:67 to § 10:77

Corporations, § 10:46
Covenant for perpetual renewal of lease,

§ 10:34
Covenant to grant lease, § 10:34
Covenant to renew lease, § 10:34
Crown, application to, § 10:77
Crown property, § 10:43
Cy pres doctrine, § 10:36, § 10:44,

§ 10:65, § 10:74
Defined, § 10:2, § 10:3 to § 10:11
Determinable limitation, § 8:4, § 8:13
Discretionary trust, § 10:29
Dispositive powers, § 10:29, § 10:68
Disregarding lives, § 10:26
Easements, § 10:23 to § 10:28, § 10:36,

§ 10:73
Employee benefit trusts, § 10:76
Encroachment, § 10:29
Equitable executory interests, § 10:26
Equitable interests, § 10:26

PERPETUITIES, RULE AGAINST
—Cont’d

Executory trust, § 10:26
Fertile decedent, § 10:10
Forfeiture clause in lease, § 10:39
Gestation period, § 10:4
Gifts, non-charitable purpose, § 10:74
History, § 2:48, § 10:2
Home ownership plans, § 10:76
Indefinite duration, rule against, § 10:45

to § 10:48
Interests arising by operation of law,

§ 10:42
Leaseholds, option to purchase, § 7:27
Leases, § 10:70
Legal executory interests, § 10:25
Limitation upon double aspect, § 10:22
Lives in being

generally, § 10:5, § 10:49
automatic lives, § 10:7
child en ventre sa mère, § 10:4
disregarding lives, § 10:26
express lives, § 10:6
implied lives, § 10:7
impliedly selected lives, § 10:7
lives omitted, § 10:58, § 10:59
provincial statutes, § 10:50, § 10:51 to

§ 10:56
royal lives, § 10:6
statutory formula, § 10:59
statutory list, § 10:58
unborn spouse, § 10:58

Lives omitted, § 10:58, § 10:59
Maintenance, § 10:29
Measuring lives

see PERPETUITIES, RULE
AGAINST—lives in being

Mortgages, § 10:37
Option

generally, § 10:33
in gross, § 10:72
lease, to grant, § 10:34
lease, to renew, § 10:69
reversion, to purchase, § 10:33, § 10:69

Perpetuity period
generally, § 10:5
commencement of, § 10:4, § 10:56
fixed period of years, § 10:53
lives in being, § 10:5
period in gross, § 10:55
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PERPETUITIES, RULE AGAINST
—Cont’d

Perpetuity period—Cont’d
power of appointment, § 10:29 to

§ 10:31
provincial statutes, § 10:50

Powers of advancement, § 10:29, § 10:30
Powers of appointment

generally, § 10:29
application of rule, § 10:29
construction of, § 10:30
defined, § 10:29
general powers, § 10:29 to § 10:31,

§ 10:67
‘‘general powers’’ defined, § 10:67
‘‘second look’’ doctrine, § 10:31
severability, § 10:30
special powers, § 10:29 to § 10:31,

§ 10:67
validity of appointment, § 10:31
validity of power, § 10:30
void powers, § 10:30
wait and see principle, § 10:49 to

§ 10:80
Precocious toddler, § 10:10
Pre-emptive rights, § 10:71
Present interests, § 10:23 to § 10:28
Presumption of fertility, § 10:10
Profits à prendre, § 10:23 to § 10:28,

§ 10:38, § 10:73
Property donated to a university, § 10:76
Provincial statutes, § 10:49 to § 10:80
Rationale for, § 10:2
Registered retirement savings plans,

§ 10:76
Remoteness of commencement, § 10:11
Rent changes, § 10:23 to § 10:28,

§ 10:38, § 10:73
Restrictive covenants, § 10:23 to § 10:28,

§ 10:38, § 10:73
Resulting trusts, § 10:74
Resulting uses, § 10:42
Reverter, possibility of, § 8:13, § 9:46 to

§ 9:48, § 10:28, § 10:42, § 10:74
Right of entry for condition broken,

§ 8:13, § 9:49, § 10:27, § 10:28,
§ 10:74

Right of first refusal, § 10:33, § 10:71
Shifting use, § 10:25
Springing use, § 10:25
Statutory provisions, § 10:49 to § 10:80

PERPETUITIES, RULE AGAINST
—Cont’d

Statutory reform, § 10:49 to § 10:80
Statutory remedies, § 10:60 to § 10:66

order of application, § 10:66
Statutory trust, § 10:48
Subsequent limitations void, § 10:21
Trusts, § 10:26, § 10:41, § 10:45 to

§ 10:48
accumulation for, § 10:81 to § 10:95
specific non-charitable purpose,

§ 10:75
variation of, § 10:80

Unborn spouse, § 10:58, § 10:64
Unborn widow, § 10:64
Unincorporated associations, gift to,

§ 10:47
Vesting, § 10:8
Violation of rule, effect of, § 10:19 to

§ 10:22
Wait and see principle, § 10:49, § 10:59

to § 10:67
Whitby v. Mitchell, rule in, § 10:44,

§ 10:78

PERSONAL PROPERTY
Choses in action, § 1:4
Choses in possession, § 1:4
Distinguished from real property, § 1:4
Leaseholds, § 1:4

PERSONAL REPRESENTATIVES
See also ADMINISTRATOR; EXECU-

TORS
Capacity to hold land, § 24:17
Conveyance to beneficiaries, § 27:18,

§ 27:20
Duties of, § 27:18
Duty to convey within certain time,

§ 27:20
Title of, § 27:2, § 27:3, § 27:18

PER STIRPES
Generally, § 26:44 to § 26:52
Intestacy, § 27:2, § 27:10

PETIT SERJEANTY
See TENURE

PLANNING LEGISLATION
Building codes, § 36:30
Demolition control, § 36:33
Development permits, § 36:29
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PLANNING LEGISLATION—Cont’d
Maintenance standards, § 36:32
Official plans

see OFFICIAL PLANS
Redevelopment, § 36:31
Site plan control, § 36:28
Subdivision control

see SUBDIVISION CONTROL
Zoning

see ZONING

POLARIS SYSTEM
See TITLE SEARCHES

POLLUTION
Water, § 19:2, § 19:7, § 19:27

POSSESSION
Acknowledgment deemed to be, § 29:23
Actual

defined, § 1:4
Actual, constant, open, visible and notori-

ous, § 29:15
Aggregate acts of, § 29:15
Constructive, § 29:15

defined, § 1:4
Defined, § 1:4
Discontinuance of, § 29:15
Gap in, § 29:15
Leaseholds, § 7:9
Limited right of user, referable to, § 29:15
Marital home

see MARITAL HOME
Minor, on behalf of, § 29:24

guardian, by, § 29:26
parent, by, § 29:25
stranger, by, § 29:27

Mortgagee, action for, § 29:30
Mortgagee’s, nature of, § 29:29
Open, visible and continuous, § 29:15
Sufficient, § 29:15
Symbolic legal entry insufficient, § 29:22
Title by, § 28:10

registration not required, § 30:6
Trespass, isolated acts of, § 29:15
Trespasser, of, § 29:15
Uncultivated land, § 29:15

POSSIBILITY OF REVERTER
Generally, § 4:14, § 4:16

POSTHUMOUS CHILDREN
Devisees. under will, § 26:35

POWER
Administrative, § 13:1
Advancement, of, § 13:1
Appendant, § 13:3
Appointment of

see POWER OF APPOINTMENT
Appurtenant, § 13:3
Bare, § 13:1, § 13:5
Capricious, § 13:7
Certainty, § 13:6
Classification of, § 13:2 to § 13:5
Collateral, § 13:3
Common law, § 13:2
Conferred by instrument, § 13:1
Conferred by statute, § 13:1
Creation of, § 13:6 to § 13:10
Defined, § 13:1
Delegation of testamentary capacity,

§ 13:8
Discretionary trust, § 13:5
Disposition, § 13:36
Dispositive, § 13:1
Encroachment, of, § 13:1
Equitable, § 13:2
Fiduciary, § 13:5
General, § 13:4
Gross, in, § 13:3
Hybrid, § 13:4
Interests of creation of, § 13:9
Intermediate, § 13:4
Invalid, § 13:7
Lapse, § 13:10
Maintenance, of, § 13:1
Objects, § 13:6 to § 13:8
Ownership, of, § 13:3
Special, § 13:4
Statute of Uses, under, § 13:2
Testamentary, § 13:10
Trust, § 13:5
Trustees, § 13:1
Workability, § 13:7

POWER OF APPOINTMENT
Generally, § 9:4
Appointee, § 13:1
Appointor, § 13:1
Bare, § 13:1, § 13:5, § 13:6 to § 13:13,

§ 13:26, § 13:36
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POWER OF APPOINTMENT—Cont’d
Bona fide, § 13:20
Burden of proof, § 13:27 to § 13:29
Condition precedent, subject to, § 13:4,

§ 13:13
Consider exercise, § 13:16
Construction of, § 13:5, § 13:11, § 13:14,

§ 13:21, § 13:28
Contingent power, § 13:9
Conveyancing and Law of Property Act,

§ 13:19, § 13:22, § 13:35
Covenant regarding exercise of power,

§ 13:33 to § 13:35
Creation of, § 13:6 to § 13:10
Deed, exercise by, § 13:4, § 13:13,

§ 13:21, § 13:24, § 13:33, § 13:34
Defective execution, § 13:33
Defined, § 10:29
Delegation, § 13:4, § 13:8, § 13:26
Described, § 13:1
Devolution of estates statutes, § 13:9,

§ 13:15
Discretion, § 13:12
Donee, § 13:1
Election, doctrine of, § 13:12, § 13:32
Equitable estate, § 13:2
Evidence, § 13:28
Excessive execution, § 13:32
Exercise

generally, § 13:11 to § 13:30
delegation, § 13:26
discretion, § 13:12
fraud on a power, § 13:27 to § 13:29
intent, § 13:14, § 13:15
lapse, § 13:30
manner and formality, § 13:21 to

§ 13:25
obligation, § 13:12
substantive consideration, § 13:16 to

§ 13:20
time, § 13:13
who may exercise, § 13:11

Extinguishment of power, § 13:35
Formalities of exercise

consents, § 13:25
failure to comply, § 13:24
general, § 13:21
inter vivos, § 13:22
testamentary, § 13:23

POWER OF APPOINTMENT—Cont’d
Fraud

burden of proof, § 13:28
consequences, § 13:29
general, § 13:27
power, on a, § 13:27 to § 13:29

Future interests, § 9:4
General, § 13:4, § 13:8, § 13:9, § 13:15,

§ 13:28, § 13:30, § 13:36
Gift over in default of appointment,

§ 13:10, § 13:35, § 13:36
Hybrid, § 13:14, § 13:15, § 13:17,

§ 13:28
Illusory appointment, § 13:19
Implied, § 13:15, § 13:17
Intention to exercise, § 13:14, § 13:15

general, § 13:14
manner and formalities, § 13:21
revocation, § 13:35
wills legislation, § 13:15

Invalid, § 13:7, § 13:16, § 13:19, § 13:20,
§ 13:27 to § 13:29, § 13:32

Issue, § 13:1
Lapse, § 13:30
Life estate with power added, § 13:9,

§ 13:36
Manner of, § 13:18
Mere, § 13:5
Non-exclusive power, § 13:19
Non-object, appointment to, § 13:17,

§ 13:27, § 13:28, § 13:30, § 13:32
Objects of, § 13:1, § 13:6 to § 13:8,

§ 13:16 to § 13:20
Obligatory, § 13:12
Ownership, § 13:3
Perpetuities, rule against, § 10:29 to

§ 10:31
see also PERPETUITIES, RULE

AGAINST
Person who may exercise, § 13:11
Quantum, § 13:18
Release, § 13:34 to § 13:36
Revocation of, § 13:34
Severance of invalid appointment,

§ 13:32
Special, § 13:4, § 13:7, § 13:14, § 13:15,

§ 13:26, § 13:28, § 13:30, § 13:36
Statute of Uses, § 13:2
Substantive considerations, § 13:16 to

§ 13:20
Time of exercise, § 13:13

INDEX

Index-39© 2021 Thomson Reuters, Rel. 1, 10/2021



POWER OF APPOINTMENT—Cont’d
Trust, § 13:1, § 13:5
Unauthorized condition, § 13:32
Uses, § 13:2, § 13:3
Wills, § 13:4, § 13:8, § 13:10, § 13:11,

§ 13:13, § 13:15, § 13:21, § 13:23,
§ 13:33, § 13:34

Wills Act, § 13:15, § 13:23, § 13:34

POWER OF ATTORNEY
To convey land, § 13:2

POWER OF SALE
Consents not required, § 27:21
Consents required, § 27:21
Distribution of estate, for purpose of,

§ 27:21
Limitations, § 29:30
Payment of debts, for purpose of, § 27:21
Statutory provisions, § 27:21

PREFERENTIAL SHARE
See INTESTACY

PRESCRIPTION
Limitation, distinguished from, § 29:8
Title acquired by, § 17:14, § 24:10

PRIMOGENITURE, RULE OF
Generally, § 27:2

PRIORITIES
Vendor’s lien, § 23:71

PRIORITY OF INTERESTS IN LAND
Basic rules, § 30:2
Land titles system, § 30:19
Notice

actual, § 30:2
constructive, § 30:2

Purchase for value without notice, § 30:2
Registration, of

see LAND REGISTRY SYSTEM

PROFIT À PRENDRE
Generally, § 1:4, § 16:22
Alteration, § 17:31
Appurtenant, § 17:29 to § 17:31
Classification of, § 17:1
Common profit, § 17:29 to § 17:31
Creation of, § 17:30
Described, § 17:29 to § 17:31, § 34:3
Duration of, § 17:30
Encumbrance on land, § 34:3

PROFIT À PRENDRE—Cont’d
Extinguishment of, § 17:31
Grant, creation by, § 17:30
Gross, in, § 17:29 to § 17:31
Land titles system, § 30:22
Leasehold, distinguished from, § 7:1
Perpetuities, rule against, § 10:23 to

§ 10:28, § 10:36, § 10:73
Prescription, creation by, § 17:30
Regrant, § 17:30, § 17:31
Release, § 17:31
Reservation, creation by, § 17:30
Several profit, § 17:29 to § 17:31
Statute, creation by, § 17:30
Subject-matter capable of ownership,

§ 17:29 to § 17:31
Subject-matter of, § 17:31

PROMISSORY ESTOPPEL
See ESTOPPEL

PROPERTY
Co-ownership, § 1:5
Defined, § 1:2

PUBLIC PROPERTY
See CROWN LANDS

PUBLIC REGULATION
Generally, § 35:1
Confiscatory regulation, § 35:5
Environmental, health and safety regula-

tion, § 35:3, § 35:7
Expropriation powers, § 35:5
Federal regulation

aeronautics, § 35:7
atomic energy, § 35:7
constitutional basis, § 35:2
environment, § 35:7
navigable waters, § 35:7

Incentive regulation, § 35:6
Legislative regulation, § 35:2
Municipal powers, § 35:4
Policy regulation, § 35:2
Provincial regulation

constitutional basis, § 35:2
general regulatory powers, § 35:4

PUBLIC RIGHT TO WATER
Generally, § 19:19 to § 19:22
Fishing, § 19:22
Floating, § 19:21
Navigation, § 19:20
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PUR AUTRE VIE
Alienation, § 6:6

provincial statutes, § 6:6
statutory reform, § 6:6

Cestui que vie
production of, § 6:7

Creation, § 6:5 to § 6:7
Death of tenant, § 6:6
Doctrine of occupancy, § 6:6
Emblements, § 6:10
Estate, § 6:1

alienation, § 6:6
creation, § 6:6

General occupant, § 6:6
Quasi-entail, § 6:6
Special occupant, § 6:6
Statutory reform, § 6:6

PURCHASER’S LIEN
Generally, § 23:75

PUREFOY V. ROGERS, RULE IN
Generally, § 9:61

QUALIFIED FEE SIMPLE
Generally, § 4:11 to § 4:17

QUASI-ESTOPPEL
See ESTOPPEL

QUIA EMPTORES
Generally, § 2:43
Alienability of fee simple, § 4:19
Effect, § 3:25
Introduction into provinces, § 3:10 to

§ 3:24
Reverter, possibility of, § 9:46
Subinfeudation abolition, § 2:15
Tenure, § 2:15

QUIET ENJOYMENT
See LEASEHOLDS

QUIET POSSESSION
See LEASEHOLDS

REAL PROPERTY
Distinguished from personal property,

§ 1:4
Historical background, § 2:1

REASONABLE WEAR AND TEAR
Generally, § 7:14

RECEPTION OF ENGLISH LAW
Generally, § 3:1 et seq.

RECITALS
Deed, in, § 25:10
Effect of, § 25:10
Estoppel by, § 28:2, § 28:6
Evidence of truth, § 25:10
Over 20 years old, § 25:10

RECORDATION
See LAND RECORDATION

RECTIFICATION
See also REMEDIES
Accounting in addition to, § 25:29
Circumstances when ordered, § 25:30
Damages in addition to, § 25:29
Deed, of, § 25:26
Estoppel, recitals not operating as, § 28:2
Grounds for, § 25:26
Laches, § 25:28
Mistake, § 25:26
Statute of Frauds, on, § 23:57
Third party rights, § 25:27

REDEMPTION, RIGHT OF
See also MORTGAGES
Limitations, § 29:29

REDEVELOPMENT
Generally, § 36:31

RE-ENTRY
Leaseholds, § 7:31

licence, § 7:37
non-payment of rent, § 7:32
relief from, § 7:38

REGISTERED RETIREMENT
SAVINGS PLANS

Generally, § 10:76

REGISTRY SYSTEM
See LAND REGISTRY SYSTEM

RELATION BACK, DOCTRINE OF
Generally, § 27:18

RELATIVES
Devisees under will, § 26:41

RELEASE
See DEED
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RELIGIOUS ORGANIZATIONS
Capacity to hold land, § 24:8
Mortmain, § 24:8

REMAINDER
Artificial destruction of, § 9:25

abolition, § 9:33
Classification of, § 9:19
Contingent

generally, § 9:20
alienation, § 9:63
alternative, § 9:23
assignment, § 9:63
classified, § 9:2 to § 9:5
described, § 9:2 to § 9:5
destruction of, § 9:25 to § 9:33
devise, § 9:63
disclaimer, § 9:30
disseisin, § 9:27
forfeiture, § 9:26
merger, § 9:29
natural destruction, abolition of, § 9:33
Shelley’s Case, rule in, § 9:34 to § 9:40
statutory provisions, § 9:32
transmission on death, § 9:63
trustees, § 9:31
vested, distinguished from, § 9:2 to

§ 9:5
Creation of, § 9:19
Described, § 9:19
Disclaimer, § 9:30
Disseisin, § 9:27
Equitable, § 9:19, § 9:62 to § 9:64
Fee tail, § 5:6
Forfeiture, § 9:26
Legal, § 9:19
Legal executory interests, distinguished

from, § 9:51 to § 9:61
Limitations, § 29:17
Merger, § 9:29
Natural destruction of, § 9:33
Partition, § 14:14
Shelley’s Case, rule in, § 9:34 to § 9:40
Surrender, § 9:28
Uses in, § 9:53
Vested

generally, § 9:2
absolutely, § 9:2
contingent, distinguished from, § 9:2,

§ 9:3

REMAINDER—Cont’d
Vested—Cont’d

described, § 9:2
subject to complete divestment, § 9:4
subject to partial divestment, § 9:4

REMAINDER, CONTINGENT
See CONTINGENT REMAINDER;

REMAINDER

REMEDIES
Generally, § 23:1
After closing, § 23:61 to § 23:73
Before closing, § 23:4 to § 23:60
Breach of trust, for

see BREACH OF TRUST
Choice of

generally, § 23:74
anticipatory breaches vs. non-perfor-

mance, § 23:74
damages at common law, § 23:74
Lord Cairns’Act, damages under,

§ 23:74
specific performance action, strategy re,

§ 23:74
strategy re, § 23:74

Commodification of real estate transac-
tions, § 23:1

Court jurisdiction re, § 23:2
Covenants in the deed

generally, § 23:73
benefit of, § 23:73
freedom from encumbrances, § 23:73
further assurance, § 23:73
quiet enjoyment, § 23:73
running with the land, whether, § 23:73
vendor’s right to convey, § 23:73

Damages
generally, § 23:27 to § 23:38
breach of contract principles, § 23:27
common law, at, § 23:74
heads of

generally, § 23:28 to § 23:32
Bain v. Fothergill, rule in, § 23:31
deposit, § 23:30
emotional distress, § 23:32
opportunity, loss of, § 23:31
out-of-pocket expenses, § 23:30
profit, loss of, § 23:31
special or consequential damages,

§ 23:30
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REMEDIES—Cont’d
Damages—Cont’d

mitigation, duty of, § 23:27, § 23:34
prejudgment interest, recovery of,

§ 23:38
problems in measuring, § 23:35
quantification of

generally, § 23:33 to § 23:35
date of breach, § 23:34
deposit, § 23:33
equity and common law, merger of,

§ 23:34
loss of bargain, § 23:34
measure of damages at law, § 23:34
mitigation, duty of, § 23:34
problems re, § 23:35
reasonableness, issue of, § 23:34
Wroth v. Tyler, effect of, § 23:34

statutory limitations on recovery,
§ 23:37

tender as evidence, § 23:36
Damages for falsification of records,

§ 23:72
Easement for encroachment, § 28:7
Forfeitures and penalties, relief from,

§ 23:4 to § 23:8
discretionary remedy, as, § 23:8
interest, § 23:5
sums paid

generally, § 23:6
instalments, § 23:8
liquidated damage payments, § 23:8
penalties, § 23:8
‘‘true’’ deposits, § 23:7

waiver of time’s essentiality, § 23:5
Frustration, doctrine of

generally, § 23:58 to § 23:60
doctrine described, § 23:58
‘‘equitable allocation of risk’’ test,

§ 23:59
foreseeability requirement, § 23:59
frustrated contracts legislation, § 23:60
‘‘radical change in obligation’’ test,

§ 23:59
real estate transactions, application to,

§ 23:59
‘‘very foundation of the agreement’’

test, § 23:59
Improvements in another’s land, § 28:7
Lien

purchaser’s, § 23:75

REMEDIES—Cont’d
Lien—Cont’d

vendor’s, § 23:71
Merger, doctrine of, § 23:62

circumstances for application, § 23:62
exceptions to

generally, § 23:63
collateral warranties, existence of,

§ 23:66
error in substantialibus, § 23:69
fraudulent misrepresentation,

§ 23:64
Hedley Byrne principle, § 23:65
innocent misrepresentation, § 23:65
mistake re subject-matter, § 23:68
statutory warranties, § 23:67

intention of parties, § 23:62
policy basis of, § 23:62

Mortgagee, of, § 33:16
Purchaser’s lien, § 23:75
Rectification, § 23:57

burden of proof, § 23:57
circumstance justifying, § 23:57
deed, of, § 23:57
mistake element, § 23:57

mutual, § 23:57
unilateral, § 23:57

parol evidence rule, as breach of,
§ 23:57

Rectification after closing, § 23:70
Rescission, § 23:39 to § 23:56

generally, § 23:39
bars

generally, § 23:46 to § 23:54
affirmation, § 23:49
completion/execution of contract,

§ 23:52
damages adequate, where, § 23:54
illegality, § 23:53
impossibility of restitutio in

integrum, § 23:47
laches, § 23:51
lapse of time, § 23:50
third party rights, § 23:48
use and occupation issue, § 23:47

by contractual term, § 23:55
election re, § 23:39
frustrated contracts legislation, § 23:56
grounds for

generally, § 23:40 to § 23:45
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REMEDIES—Cont’d
Rescission, § 23:39 to § 23:56—Cont’d

grounds for—Cont’d
breach of contract, § 23:45
constructive fraud, § 23:43
error in substantialibus, § 23:41
misrepresentation, § 23:41
mistake, § 23:42
substantial misdescription, § 23:44
unconscionability, § 23:43
undue influence, presumption re,

§ 23:43
meaning of term, § 23:39

Specific performance, § 23:9 to § 23:26
abatement, with, § 23:19, § 23:25

compensation clause, presence of,
§ 23:25

materiality of defect, § 23:25
rescission clause, presence of,

§ 23:25
availability to purchasers, § 23:12
availability to vendors, § 23:13,

§ 23:34
bars to

generally, § 23:15 to § 23:24
exposure of defendant to possible

litigation, § 23:22
fraud and misrepresentation, § 23:17
hardship, § 23:18
impossibility of performance,

§ 23:19
impossibility of supervising order,

§ 23:23
laches, doctrine of, § 23:21
mistake, § 23:16
mutuality, lack of, § 23:24
‘‘spent election,’’ § 23:15 to § 23:24
unfairness, § 23:18
willingness and ability to complete,

§ 23:20
completion, evidence of willingness

and ability, § 23:20
contractual requirements re

generally, § 23:14
conditional contracts, § 23:14
consideration, requirement of,

§ 23:14
existence of contract, § 23:14
legality of contract, § 23:14
options, § 23:14
rescinded contract, § 23:14

REMEDIES—Cont’d
Specific performance, § 23:9 to § 23:26

—Cont’d
contractual requirements re—Cont’d

waiver, § 23:14
writing requirement, § 23:14

court powers to order, § 23:26
Crown, order against, § 23:26
damages as appropriate remedy on

default, presumption re, § 23:11 to
§ 23:13

damages in lieu of, § 23:10
equitable and discretionary nature of,

§ 23:10, § 23:15 to § 23:24
expectations of parties, § 23:10
fluctuations in market value, § 23:10
historical context, § 23:10
rationale re, § 23:12
statutory restrictions, § 23:26
uniqueness of land, notion of, § 23:10

residential vs. commercial context,
§ 23:12

vendor context, § 23:13
windfall profit issue, § 23:10, § 23:11

to § 23:13
Statutory remedies, § 23:3
Third parties and, § 23:76 to § 23:80

breach of contract, § 23:77
breach of fiduciary duty, § 23:80
misrepresentation, § 23:79
negligence, § 23:78

Transitional state of, § 23:1
Vendor and purchaser decrees, § 23:3

in personam nature of, § 23:3
statutory provisions re, § 23:3
summary applications, as, § 23:3

Vendor’s lien, § 23:71
Vesting land encroached upon, § 28:7

RENEWAL
Leaseholds, § 7:27

RENT
See LEASEHOLDS

RENTAL SCHEME
Generally, § 7:24

RENT CHARGE
Generally, § 1:4, § 17:1, § 17:32
Creation of, § 17:32
Described, § 17:32
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RENT CHARGE—Cont’d
Equitable, § 17:32
Extinguishment, § 17:32
Perpetuities, rule against, § 10:23 to

§ 10:28, § 10:39, § 10:73
Remedies, § 17:32

REPAIR
See JOINT TENANTS; LEASEHOLDS

REPRESENTATIVES
Devisees under will, § 26:39

REPUBLICATION
See WILLS

REQUISITIONS
Generally, § 22:7 to § 22:19
Annulment clause, § 22:9
Classification of

generally, § 22:10
contract vs. conveyance, § 22:10
conveyance, matters of, § 22:12
land use matters, § 22:10
latent and patent title defects, § 22:13
title, matters of, § 22:11
uses of, § 22:10

Conveyance, matters of, § 22:12
Dealing with

generally, § 22:14 to § 22:19
annulments, § 22:14
anti-recklessness test, § 22:14
conduct of purchaser, § 22:15
conduct of vendor, § 22:14
settling validity of, § 22:16 to § 22:19
waiver of rights by purchaser, apparent,

§ 22:15
Definition, § 22:7 to § 22:19
Formal requirement, § 22:8
Latent and patent title defects, § 22:13
Letter of requisition, § 22:7 to § 22:19
Requisition date, § 22:7 to § 22:19
Requisition period, § 22:7 to § 22:19
Settling validity of

generally, § 22:16 to § 22:19
Certification of Titles Act, § 22:18
Land Titles Act, § 22:19
Rules of Civil Procedure proceedings,

§ 22:17
Vendors and Purchasers Act applica-

tion, § 22:16
Specificity and relevance, § 22:8

REQUISITIONS—Cont’d
Time requirement, § 22:8
Title, matters of, § 22:11

root of title issues, § 22:11
Western Canada, practice, § 22:7 to

§ 22:19

RESCISSION
See REMEDIES

RESERVE LANDS
See ABORIGINAL INTERESTS

RESIDENTIAL TENANCIES
See LEASEHOLDS

RESTRICTIVE COVENANTS
See also COVENANTS
Encumbrance on land, § 34:3
Perpetuities, rule against, § 10:23 to

§ 10:28, § 10:73

REVERSION
Alternative contingent remainder, § 9:44
Assignment, § 7:26

covenants, § 7:26
Attornment, § 9:42
By operation of law, § 9:42
Contingent remainder in fee, § 9:43
Creation, § 9:42
Described, § 9:41
Determinable life estate, § 9:44
Executory interest, § 9:44
Failed limitation, § 9:44
Incidents of

rent, § 7:17
Landlord’s reversion, § 9:42
Leaseholds, § 7:1
Life estate upon condition subsequent,

§ 9:44
Limitations, § 29:17
Mortgage of

limitations, § 29:30
Other future interests distinguished,

§ 9:43
Partition, § 14:14
Remainder, § 9:19
Rent, § 9:42
Reverter, possibility of, distinguished

from, § 9:43
Right of entry for condition broken,

distinguished from, § 9:49
Tenurial relationship, § 9:42
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REVERSION—Cont’d
Uses in, § 9:53

REVERTER, POSSIBILITY OF
Generally, § 4:16
Alienation, § 9:63
Characteristics, § 9:46
Construction of, § 9:47
Corporation, dissolution of, § 9:47
Creation of, § 9:47
Described, § 9:46
Determinable limitation, § 8:4
Devise, § 9:63
Disposition of, § 8:4
Executory interest, § 9:47
Fee simple determinable, § 4:14
Intestacy, on, § 27:3
Life estate upon condition subsequent,

distinguished from, § 9:47
Passing by will, § 26:9
Perpetuities, rule against, § 8:13, § 9:46,

§ 10:28, § 10:42, § 10:74
Public policy, rule against, § 9:47
Restraint on alienation, rule against,

§ 9:47
Reversion, distinguished from, § 9:46
Right of entry for condition broken,

distinguished from, § 9:46, § 9:49
Statute of Uses, § 9:47
Transmission on death, § 9:63
Uncertainty, rule against, § 9:47

REVERTER OF TERM
Covenants, § 7:18

REVIVAL
See WILLS

REVOCATION
See WILLS

RIGHT OF ENTRY
Generally, § 8:4
Discontinuance, § 29:9
Disposition of, § 8:4
Effective entry, constitution of, § 29:9
Limitations, § 29:9
Taken away by descent, § 29:9
Technical actions abolished, § 29:9
Tolled, § 29:9
Waiver

condition, breach of, § 29:18
forfeiture, of, § 29:18

RIGHT OF ENTRY FOR CONDITION
BROKEN

Generally, § 4:16
Alienation, § 9:63
Condition subsequent, § 8:4
Creation of, § 9:50
Described, § 9:49
Devise, § 9:63
Disposition of, § 8:4
Executory interest, § 9:50
Fee simple on condition subsequent,

§ 4:15
Intestacy, on, § 27:3
Passing by will, § 26:9
Perpetuities, rule against, § 8:13, § 9:49,

§ 10:27, § 10:28, § 10:74
Reversion, distinguished from, § 9:49
Reverter, possibility of, distinguished

from, § 9:46, § 9:49
Statute of Uses, § 9:50
Transmission on death, § 9:63

RIGHT OF SUPPORT
Generally, § 17:21

RIGHTS-OF-WAY
Classification of, § 17:2 to § 17:28
Construction of, § 17:19
Creation of, § 17:17
Devise, passing with, § 26:21
General, § 17:17
Grant, creation by, § 17:17
Implication, creation by, § 17:17
Interference with, § 17:18
Land, distinguished from, § 17:17
Limitations, § 17:18
Prescription, creation by, § 17:14
Private, § 17:17
Public, § 17:17
Repair, duty to, § 17:19
Use of, § 17:18

RIPARIAN RIGHTS
Generally, § 19:2 to § 19:9, § 19:11 to

§ 19:18
Access, § 19:2, § 19:3
Accretion, § 19:2, § 19:9
Classification, § 19:2
Definition, § 19:2
Diversion of water, § 19:4
Drainage, § 19:2, § 19:4
Easement, § 19:6
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RIPARIAN RIGHTS—Cont’d
Flow, § 19:2, § 19:5
Negligence, § 19:5
Nuisance, § 19:5
Pollution, § 19:2, § 19:7
Quality of water, § 19:2
Statutory modification, § 19:11 to § 19:18
Use of water, § 19:5, § 19:8

SALE, POWER OF
See POWER OF SALE

SALE OF LAND, AGREEMENT FOR
Ademption under will, § 26:24 to § 26:31
Fixtures, § 20:7
Joint tenants, § 14:2

SALE OF LAND, CONTRACTS FOR
Generally, § 21:1
Condominium units, § 21:23 to § 21:25

new units, § 21:24
resales, § 21:25

Formalities of purchase contract
generally, § 21:2, § 21:3
acceptance, communication require-

ment, § 21:3
offer and acceptance, § 21:3
part performance, doctrine of, § 21:2
revocation of offer, § 21:3
seal, requirement re, § 21:2
Statute of Frauds, § 21:2
written contract, necessity of, § 21:2

Standard provisions
generally, § 21:4 to § 21:22
adjustments, § 21:17
chattels and fixtures, § 21:13
closing date, § 21:11
conditions precedent, § 21:12

satisfaction of, § 21:12
‘‘true conditions precedent,’’ § 21:12
waiver of, § 21:12

description of property, § 21:9
‘‘more or less,’’ meaning of, § 21:9

Income Tax Act provisions, § 21:22
insurance, § 21:16
parties

generally, § 21:4
agents and principals, § 21:7
corporations, § 21:6
joint tenants, § 21:4
partners, § 21:4

SALE OF LAND, CONTRACTS FOR
—Cont’d

Standard provisions—Cont’d
parties—Cont’d

purchaser, § 21:5
solicitors, § 21:8
vendor, § 21:4

preparation and tender of documents,
§ 21:19

price, § 21:10
deposit, § 21:10
mortgage, § 21:10

real estate agent’s commission, § 21:21
rescission clause, § 21:15
statutory provisions, § 21:22
survey, § 21:14
time provisions, § 21:18
title, § 21:15
vacant possession, § 21:20
zoning, § 21:15

SAUNDERS V. VAUTIER, RULE IN
Generally, § 10:86, § 10:93, § 11:55 to

§ 11:63

SCHOOL BOARDS
Capacity to hold land, § 24:11

SEARCH OF TITLE
See TITLE

SEISIN
Generally, § 2:23
Curtesy, § 6:23
Dower, § 3:27, § 6:22
Future estates, § 3:27
Importance of, § 3:27
Livery of, § 3:27, § 25:2, § 25:3 to § 25:5

abolition, § 3:27
Restraint on alienation, § 2:46
Statute of Frauds, § 3:27

SETTLEMENTS
Adverse effects of, § 2:50
Contract, § 12:6
Creation, § 12:6
Deed, by, § 12:6
Defined, § 12:1 to § 12:5
History, § 12:1 to § 12:5
Jointures, § 2:50
Lease, power to, § 12:11, § 12:15
Marriage, § 2:50, § 12:6
Minor, in favour of, § 24:2
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SETTLEMENTS—Cont’d
Mortgage, power to, § 12:16
Origins, § 12:1 to § 12:5
Portions, § 2:50
Provincial statutes, § 12:8 to § 12:17
Purpose, § 12:1 to § 12:5
Resettlement, § 2:50
Sale, power of, § 12:14
Settled estates legislation, § 12:8 to

§ 12:17
Statutory reform, § 12:1 to § 12:5
Strict, § 2:50
Trust for sale, § 2:50
Valuable consideration, for, § 12:7
Will, by, § 12:7

SETTLOR
See TRUSTS

SHELLEY’S CASE, RULE IN
Generally, § 4:3, § 4:6, § 9:34 to § 9:40,

§ 11:10
Fee tail, § 5:9, § 5:11
Trusts, § 11:10

SITE PLAN CONTROL
Generally, § 36:28

SOCAGE
See TENURE

SPECIFIC PERFORMANCE
See REMEDIES

SPES SUCCESSIONIS
Generally, § 9:64

SPOUSE
See also COMMON LAW SPOUSE;

MARITAL HOME; MATRIMO-
NIAL PROPERTY

Devisee under will, § 26:34
Intestacy, rights on, § 27:5 to § 27:9

STATUTE DE DONIS
CONDITIONALIBUS

Generally, § 3:17

STATUTE OF FRAUDS
Inter vivos trusts, § 11:22
Livery of seisin, § 3:27
Operation, § 2:37, § 21:2
Trusts, § 11:22

STATUTE OF LIMITATIONS
Effect of, § 29:8, § 29:14
Termination of leaseholds, § 7:28

STATUTE OF USES
Generally, § 3:17, § 11:2
Dower, § 6:22
Effect

generally, § 2:31
conveyancing, on, § 2:34
development of modern trust, § 2:35
future interests, on, § 2:35
wills of land, on, § 2:36

Exceptions to application, § 2:32
Future interests, § 9:8 to § 9:15
Legal executory interests, effect on,

§ 9:52 to § 9:56
Operation, § 2:31
Power under, § 13:2
Right of entry for condition broken,

§ 9:49, § 9:50

STATUTE OF WILLS
See also WILLS ACT
Enactment, § 2:36

STATUTE QUIA EMPTORES
See QUIA EMPTORES

STEPCHILDREN
Devisees under will, § 26:35

SUBDIVISION CONTROL
Generally, § 36:6 to § 36:12
Approval authority, decision by, § 36:9
Control mechanism, § 36:9
Non-compliance, effect of, § 36:12
Purpose of, § 36:7
Scope of control

generally, § 36:10
easement, § 36:10
land within registered plan of subdivi-

sion, § 36:10
leases, § 36:10
option in lease agreement, § 36:10
partial discharge of mortgage, § 36:10
Partition Act, effect of, § 36:10
part-lot control, § 36:10
prior contraventions, § 36:10
simultaneous conveyances, § 36:10

‘‘Subdivision,’’ definition, § 36:8
Subdivision plans, approval requirements,

§ 36:11
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SUBINFEUDATION
See TENURE

SUBLEASE
Generally, § 7:25
Covenant against, breach of, § 7:25
Covenants, § 7:25
Creation, § 7:25
Prohibition against, § 7:25
Statutory provisions, § 7:25

SUBSTITUTIONARY GIFT
Generally, § 26:70

SURFACE WATER
Generally, § 19:1, § 19:23 to § 19:27
Appropriation, § 19:24
Drainage, § 19:23
Escape of stored water, § 19:26
Pollution, § 19:27
Rights of others, § 19:25
Statutory powers, § 19:29

SURRENDER
Generally, § 7:45 to § 7:47
Remainder, § 9:28, § 9:32

SURVEY
See CONVEYANCING

SURVEYS
See also BOUNDARY
Accuracy of, § 22:5
Disputes, Boundaries Act applications,

§ 22:5
‘‘Extent of title’’ determination, § 22:5
Importance of, § 22:5
Purpose of, § 22:5
Reference plan survey, § 22:5
Requisition from vendor, § 22:5
Rules of surveying, § 22:5
Sale of land contract provision, § 21:14
Surveyor, primary function, § 23:4 to

§ 23:8
Title insurance and surveying, § 22:6
Western Canada, in, § 22:5

TAXATION
Crown immunity

see CROWN LANDS
Sale of land contract provision, § 21:22

TENANCY AT SUFFERANCE
See LEASEHOLDS

TENANCY AT WILL
See LEASEHOLDS

TENANCY FOR A TERM CERTAIN
See LEASEHOLDS

TENANT
See LEASES; LEASEHOLDS

TENANT FOR LIFE
Duty

insure, to, § 6:12
repair, to, § 6:14

Emblements, right to, § 6:10
Encumbrances, payment of, § 6:13
Fixtures, right to, § 6:11
Payment of taxes, § 6:12
Right of rents and profits, § 6:9
Waste, § 6:15 to § 6:20

TENANTS IN COMMON
Generally, § 14:16 to § 14:30
Accounting, § 14:6, § 14:25
Actions relating to, § 14:27
By will, § 14:17
Common law, § 14:17
Creation of, § 14:17
Curtesy, § 6:23
Devisees under will, § 26:43
Dower, § 6:9
Fiduciary relationship, § 14:5, § 14:24
Incidents of, § 14:21
Joint tenants, distinguished from, § 14:16

to § 14:30
Lapse, doctrine of, § 26:66
Leases by, § 14:22
Mortgage payments, § 14:6
Mutual rights, § 14:23
Parent and child, § 14:25
Partition, § 14:14, § 14:15, § 14:29,

§ 14:30
see also PARTITION

Possession, unity of, § 14:16 to § 14:30
Possessory title, arising out of, § 14:20
Severance of joint tenancy, § 14:19
Statutory provisions, § 14:17
Survivorship, right of, § 14:17
Termination of interest, § 14:28
Trespass, § 14:26
Vesting at different times, § 14:18
Waste, § 14:26
Words creating, § 14:17

INDEX

Index-49© 2021 Thomson Reuters, Rel. 1, 10/2021



TENDER
Evidence, as, § 23:36

TENENDUM
See DEED

TENURE
Abolition, § 2:15

quebec, in, § 3:16
Aids, § 2:13
Conversion

free and common socage, to, § 3:17
socage, to, § 2:15

Copyhold, § 2:9, § 3:11, § 3:17
abolition of incidents, § 2:15
conversion to socage, § 2:15
survival of rights, § 2:15

Defined, § 2:4
Described, § 3:25
Escheat, § 2:14, § 3:26

see also ESCHEAT
abolition, § 2:15

Fee tail
restraint on alienation, § 2:45

Frankalmoign, § 2:7, § 3:11, § 3:17
abolition, § 2:15

Free, § 2:6
distinguished from unfree, § 2:9

Grand serjeanty, § 2:8, § 3:17
Incidents, § 2:10 to § 2:14

abolition, § 2:15
Knight service, § 2:8
Leasehold, § 3:25, § 7:1

see also LEASEHOLDS
Lord paramount, § 2:4
Marriage, § 2:12
Mesne lords, § 2:4
Military, § 3:10
Petit serjeanty, § 2:8
Present position, § 2:15
Primer seisin, § 2:11
Quia Emptores, § 2:15
Relief, § 2:11
Seigneuries, § 2:4
Seisin, § 2:23
Service, § 2:4

charge on land, § 2:4
Socage, § 2:8, § 3:25

conversion to quit rents, § 2:8
Subinfeudation, § 2:4, § 2:43

abolition, § 2:15

TENURE—Cont’d
Subinfeudation, § 2:4, § 2:43—Cont’d

prohibition, § 2:43
Substitution, § 2:15
Tenants in chief, § 2:4
Tenants in demesne, § 2:4
Unfree, § 2:9

distinguished from free, § 2:9
Villeinage, § 2:9
Wardship, § 2:12

TERMINATION NOTICE
See also NOTICE TO QUIT
Generally, § 7:28 to § 7:38

TESTIMONIUM
See DEED

TITLE
See also TITLE SEARCHES
Aboriginal, § 24:5

see also ABORIGINAL TITLE
Accretion, by, § 19:2, § 19:9

see also ACCRETIONS
Acknowledgment of Statute of Limita-

tions, § 29:23
Automatic vesting, § 27:20
Caution registered by personal representa-

tives, § 27:20, § 27:21
Chain of, good and sufficient, § 30:27
Colour of, § 29:15
Conveyance, by

see CONVEYANCE; DEED
Covenant for, as estoppel, § 25:10
Curative legislation, § 30:29
Deed, by

see DEED
Defined, § 1:3
Erosion, § 19:9
Examination of instruments, § 30:29
Extinguishment of

adverse possession, by, § 29:1
escheat, by, § 29:2
forfeiture, by, § 29:3 to § 29:5
limitations, § 29:14
merger, by, § 29:7
possession of land by another, by,

§ 29:8
re-entry for breach of condition, § 29:6
ways of, § 29:1

Fraud, § 30:29
Gap in an intestacy, § 27:18
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TITLE—Cont’d
Good, § 29:14
Good root of, § 30:27
Instruments suitable for registration on,

§ 30:27
Intestacy, on, § 27:1 et seq.
Land wrongfully encroached on vesting in

encroaching party, § 28:7
Mistake of, § 28:7
Ownership of bed, § 19:10
Personal representative, of, § 27:18
Possession, by, § 29:13
Registration of

see LAND REGISTRY SYSTEM;
LAND TITLES SYSTEM

Relation back, doctrine of, § 27:18
Search of

abstract index, § 30:27
additional searches, § 30:31
alphabetical index, § 30:27
general register index, § 30:27
land titles system, § 30:30

Solicitor’s abstract, § 30:28
Tax sale, by, § 28:8
Unregistered claims, subject to, § 30:31
Unregistered claims to, § 30:27
Will, by

see WILLS

TITLE SEARCHES
See also TITLE search of
Described, generally, § 22:2 to § 22:4
Document standardization, § 22:3
Land Registration Reform Act (Ontario)

document formats, § 22:3
electronic land registration system,

§ 22:3
POLARIS provisions, § 22:3

Land titles system, conversion to, § 22:3
Land titles systems, § 22:2 to § 22:4
Length of, § 22:4

adverse claims, notice of, § 22:4
chain of title, § 22:4
crown claims, § 22:4
‘‘good roots of title,’’ alternative,

§ 22:4
Registry Act provisions, § 22:4
40-year root of title, § 22:4

POLARIS project, § 22:3
‘‘Teraview’’ software, § 22:3

Registry systems, § 22:2 to § 22:4

TORRENS SYSTEM
See LAND TITLES SYSTEM

TOWN
Capacity to hold land, § 24:10

TREATIES
See ABORIGINAL INTERESTS

TRESPASS
Isolated acts of, § 29:15
Joint tenants, § 14:7
Tenants in common, § 14:26

TRESPASSER
Intestate as, § 27:3
Wrongful seisin transmissible, § 29:15

TRUST COMPANIES
Capacity to hold land, § 24:16

TRUSTEE
Breach of trust by

see BREACH OF TRUST
Contingent remainders, § 9:31
Duties and powers of, § 11:48 to § 11:54

generally, § 11:48 to § 11:54
adherence to terms of trust, duty of,

§ 11:49
beneficiaries, conflict with interests of,

§ 11:52
care, duty of, § 11:49
conflicts of interest, § 11:52
delegation, liability for, § 11:51
disclosure, duty of, § 11:54
discretion, § 11:48 to § 11:54
expenses of trust, § 11:53
impartiality between beneficiaries, duty

re, § 11:53
trust for sale, § 11:53

information, duty to provide, § 11:54
loyalty, duty of, § 11:52
non-delegation, duty of, § 11:51

statutory exemptions, § 11:51
sources of, § 11:48 to § 11:54

Joint tenants, § 14:2
Powers, § 13:1

TRUST POWER
See POWER; TRUSTS

TRUSTS
See also MATRIMONIAL PROPERTY;

TRUSTEE
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TRUSTS—Cont’d
Beneficiaries

see TRUSTS—express; TRUSTS
termination and variation

Breach of trust
see BREACH OF TRUST

Business uses of, § 11:2
Capacity to hold land, § 24:16
Cestui que use, § 11:2
Classification of, § 11:3 to § 11:10
Constructive, § 11:37 to § 11:46

generally, § 11:25 to § 11:28
circumstances for, § 11:37
defined, § 11:7
express trustee, imposition on, § 11:37,

§ 11:38 to § 11:41
defences, § 11:40
duty of loyalty, § 11:39
examples, § 11:41
misappropriation of trust property,

§ 11:38
fiduciaries, imposition on, § 11:37
joint tenants, § 14:2
mutual/joint wills agreeement, imposi-

tion on
generally, § 11:37, § 11:43
basis for, § 11:44
joint will described, § 11:43
proof of contract, § 11:45
terms of trust, § 11:46

remedial purpose of, § 11:37
third parties, imposition on, § 11:37
unjust enrichment circumstances,

§ 11:37
vendor-purchaser, imposition on,

§ 11:37, § 11:42
Definitions of, § 11:2
Discretionary, § 10:29, § 11:10, § 13:5
Equitable obligation, as, § 11:2
Executed and executory, § 11:10
Execution of, completely and

incompletely, § 11:9
Express

generally, § 11:11 to § 11:23
beneficial interest, creation of, § 11:11
beneficiary, interest of, § 11:11

distribution to, forms of, § 11:16
identification of, § 11:16

certainty of intent, § 11:14
gift on ‘‘condition,’’ § 11:14

TRUSTS—Cont’d
Express—Cont’d

certainty of intent, § 11:14—Cont’d
precatory trusts, § 11:14

certainty of language, § 11:17
certainty of objects, § 11:15

trusts for individuals, § 11:15
ascertainment, § 11:18
beneficiaries

complete list of, § 11:18
identification of, § 11:16

linguistic certainty, § 11:17
linguistic vs. evidential

uncertainty, § 11:18
workability, § 11:19

trusts for purposes, § 11:20
charitable purposes, § 11:20
non-charitable purposes, § 11:20
unincorporated associations,

§ 11:20
certainty of subject-matter, § 11:13
creation of, modes of, § 11:12

intention to confer benefit, § 11:12
inter vivos transfer, § 11:12

defined, § 11:5
enforcement of, § 11:11
executed and executory, § 11:10
failure of, § 11:11
formal requirements, § 11:21

secret trusts
see TRUSTS—express—secret

trusts
Statute of Frauds, application to inter

vivos trusts, § 11:22
linguistic certainty

see TRUSTS—certainty of objects
secret trusts, § 11:23

enforceability of, § 11:23
evidence of, § 11:23
fully secret, § 11:23
half-secret, § 11:23
in will or on intestacy, § 11:23
validity requirements, § 11:23

trustee
application for directions by, § 11:11
title in, § 11:12

validity requirements, § 11:11
History of, § 11:2
Implied

defined, § 11:8
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TRUSTS—Cont’d
Land titles system, under, § 30:21
Perpetuities, rule against, § 10:26,

§ 10:41, § 10:48, § 10:74, § 10:75
Power, § 13:11 to § 13:30
Precatory words, § 11:8
Resulting

generally, § 11:24 to § 11:36
common intention, § 11:35
defined, § 11:6
express trust, failure/surplus in, § 11:25

to § 11:28
beneficiary of resulting trust, § 11:28
breach of trust circumstances,

§ 11:26
existence of trust, determination,

§ 11:26
failure, causes of, § 11:27
gift in fiduciary capacity, § 11:26
surplus, causes of, § 11:27

illegal purposes, § 11:36
joint tenants, § 14:2
types of, § 11:24 to § 11:36
voluntary transfers, § 11:29 to § 11:34

generally, § 11:29
land, question re, § 11:29
parents to children, § 11:32
presumption of advancement,

§ 11:31 to § 11:33
proof requirements, § 11:33
rebutting presumptions, § 11:33
spouses, between, § 11:31
terms of trust, § 11:34
within families, § 11:30

Revocation
see TRUSTS—settlor

Sale
see TRUSTS—trusts for sale

Secret
see TRUSTS—express secret trusts

Settlor
revocation and termination by, § 11:55

rule against revocation, § 11:55
trusts for creditors, revocation excep-

tion re, § 11:55
Shelley’s Case, rule in, § 11:10
Statute of Uses, § 2:35, § 11:2
Termination and variation

see also TRUSTS—settlor

TRUSTS—Cont’d
Termination and variation—Cont’d

beneficiaries sui juris, by, § 11:56 to
§ 11:58

Alberta and Manitoba, abolition of
rule in, § 11:58

non-absolute interest cases, § 11:57
trustee discretion cases, § 11:57
vested interests cases, § 11:57

court power of variation, § 11:59 to
§ 11:63

Saunders v. Vautier, rule in, § 11:55 to
§ 11:63

Variation of Trusts Acts, § 11:59 to
§ 11:63

arrangement, § 11:60
beneficiaries for whom court may

consent, § 11:61
benefit of beneficiary requirement,

§ 11:62
court’s residual discretion, § 11:63
scope of variation, § 11:60

Trusts for sale, § 11:47
doctrine of conversion, effect of,

§ 11:47
effect of, § 11:47
occurrence of, § 11:47
relevance in Canada, § 11:47

Uses of, § 11:2
Variation, § 10:80

see TRUSTS—termination and varia-
tion

Variation of Trusts Acts
see TRUSTS—termination and varia-

tion
Will substitutes, as, § 11:2

UNINCORPORATED ASSOCIATIONS
Capacity to hold land, § 24:14

UNJUST ENRICHMENT
Trust remedies, § 11:37, § 15:12

USE AND OCCUPATION, ACTION
FOR

Generally, § 7:43

USES
Generally, § 1:5
Conveyance

see CONVEYANCE
Creation, § 2:27
Disclaimer, effect on, § 25:18
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USES—Cont’d
Dower, defeat of, § 6:22
Equitable enforcement, § 2:27
Future interests

see FUTURE INTERESTS
History, § 2:27
Power, § 13:2
Resulting, § 2:29, § 9:53

perpetuities, rule against, § 10:25
Shifting, § 2:30, § 9:55

perpetuities, rule against, § 10:25
Springing, § 2:30, § 9:54

perpetuities, rule against, § 10:25
Statute of

see STATUTE OF USES
Vesting of interest under, § 9:56

VENDOR AND PURCHASER
DECREES

See REMEDIES

VENDOR’S LIEN
Generally, § 23:71

VILLEINAGE
See TENURE

WASTE
Ameliorating, § 6:17
Equitable, § 4:23, § 6:20

fee tail, § 5:7
Fee simple, incident of, § 4:23
Fee tail, § 5:7
Joint tenants, § 14:7
Leaseholds, § 7:16
Life tenant, § 6:15 to § 6:20
Permissive, § 6:19
Provincial statutes, § 6:19
Tenants in common, § 14:26
Voluntary, § 6:18

WATER
Access, § 19:3
Accretion, § 19:9
Appropriation, § 19:24
Artificial watercourses, § 19:1
Bed, § 19:1, § 19:3
Classification, § 19:2
Coastal, § 19:1
Common law, § 19:1
Drainage, § 19:4, § 19:23
Easement, § 19:6

WATER—Cont’d
Escape of, § 19:26
Fishing, § 19:22

see also FISHING
Flotation, § 19:21

see also FLOTATION
Flow, § 19:26
Foreshore, right to, § 19:20
Groundwater, § 19:1, § 19:28

see also GROUNDWATER
Navigable, § 19:1, § 19:3
Navigation, § 19:10, § 19:20

see also NAVIGATION
Negligence, § 19:5
Nuisance, § 19:5
Ownership of bed, § 19:10
Pollution, § 19:7, § 19:27
Prescription, § 19:6
Public rights, § 19:19 to § 19:22

see also PUBLIC RIGHT TO WATER
Rights of others, § 19:25
Riparian rights, § 19:2 to § 19:9, § 19:11

to § 19:18
see also RIPARIAN RIGHTS

Sea, § 19:1
Statutory modification, § 19:1, § 19:11 to

§ 19:18
Statutory powers, § 19:29
Surface water, § 19:1, § 19:23 to § 19:27

see also SURFACE WATER
Tidal, § 19:1, § 19:3
Underground waters, § 19:1
Watercourse, § 19:1

WHITBY V. MITCHELL, RULE IN
Generally, § 10:44
Abolition, § 10:78

WILLS
See also DEVISE; WILLS ACT
Ademption

see also ADEMPTION
republication does not revive gift,

§ 26:86
Adopted children, § 26:72
After-acquired property, § 26:15 to

§ 26:19
contrary intention, § 26:19
general description, § 26:18
historical, § 26:15
rule, operation of, § 26:17
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WILLS—Cont’d
After-acquired property, § 26:15 to

§ 26:19—Cont’d
specific description, § 26:18
statutory provisions, § 26:16
will speaking from date of death,

§ 26:16
words of time and possession, § 26:19

Agreement for sale, § 26:29
Agreements to make, § 26:88
Alterations to, § 26:73

validation by republication, § 26:86
Ambiguity, latent, § 26:12
Ambulatory, by nature, § 26:74 to

§ 26:83
Anti-illegitimacy clause, § 26:71
Appurtenances passing with devise,

§ 26:20 to § 26:23
adjoining property, § 26:22
described, § 26:20
easements, § 26:21
personal property, § 26:23
rights-of-way, § 26:21

Capacity to make, § 26:7
Carbon copy proving contents, § 26:84
Class gifts

see CLASS GIFTS
Codicil, § 26:86

confirming will, § 26:73, § 26:85,
§ 26:86

constructive republication, § 26:1
holograph, § 26:73
implication, not revoked by, § 26:81
republication by, § 26:86
republication of will, § 26:20 to

§ 26:23, § 26:86
revising codicil, § 26:85
reviving will, § 26:85
revocation by, § 26:81
revocation of, § 26:82
survives lost will, § 26:84
taken as one testamentary disposition

with will, § 26:87
validating alterations to will, § 26:73

Commingling of funds, § 26:31
Confirmed by codicil, § 26:85
Contracts to make, § 26:88
Defined, § 26:3
Dependants’ support

see DEPENDANTS’ RELIEF

WILLS—Cont’d
Dependent relative revocation, doctrine

of, § 26:73, § 26:83
Described, § 26:3
Description of property, § 26:10 to

§ 26:14
after-acquired property

see WILLS after-acquired property
description incorrect, § 26:11
equivocation, § 26:12
falsa demonstratio, doctrine of, § 26:13
intention of testator, § 26:11
intention of testator, direct evidence of,

§ 26:12
intention of testator, indirect evidence

of, § 26:11
non accipi debent, doctrine of, § 26:13
right of selection, beneficiaries having,

§ 26:14
specific words, use of, § 26:10

Destruction of, § 26:82
reliance on mistaken belief in, § 26:83

Devisee
see DEVISEES

Disclaimer, § 25:18
Distribution, method of, § 26:44 to

§ 26:52
Division in specie, § 27:21
Dower, § 6:22
Election, right of, § 26:77
Epitome proving contents, § 26:84
Equivocation, § 26:12
Execution, § 26:4
Executors, gifts to, § 26:58
Falsa demonstratio, doctrine of, § 26:13
Fee simple, § 4:6 to § 4:8

common law, § 4:6
construction, § 4:8
statutory reform, § 4:7
substitutional gift, § 4:8
testator’s intent, § 4:6 to § 4:8

Fee tail, § 5:11
Fishers, § 26:5
Holograph, § 26:6

codicil, § 26:73
revocation of, § 26:81

Illegitimate children, § 26:71
Inconsistency in testamentary documents,

§ 26:81
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WILLS—Cont’d
Joint

see TRUSTS—constructive
Lapse, doctrine of

see also LAPSE, DOCTRINE OF
republication does not revive gift,

§ 26:86
Lost, § 26:84
Marriage, made in contemplation of,

§ 26:76
Marriage dissolution, § 26:79
Married infants, § 26:7
Members of armed forces, § 26:5, § 26:7
Mutual

imposed trust
see TRUSTS—constructive

joint tenants, by, § 14:13
Non accipi debent, doctrine of, § 26:13
Nuncupative, § 26:3
Per capita, § 26:44 to § 26:52
Per stirpes, § 26:44 to § 26:52
Power of appointment, § 13:8

made in exercise of, § 26:78
Power of sale

express, § 27:21
implied, § 27:21
minor’s consent to, § 27:21

Printed will form, § 26:6
Privileged, § 26:5
Property passing by, § 26:9
Re-execution of, § 26:86
Registration of, § 30:16
Republication, § 26:86
Revival, § 26:85
Revocation

generally, § 26:74 to § 26:83
change in circumstances, § 26:79
codicil, § 26:81
conditional, § 26:83
contemplation of marriage, made in,

§ 26:76
dependent relative, doctrine of, § 26:83
destruction in reliance on mistaken

beliefs, § 26:82
effect designation of life insurance ben-

eficiaries, § 26:81
election, right of, § 26:77
express revocation clause, § 26:81
formalities essential, § 26:81
general revoking clause, § 26:81

WILLS—Cont’d
Revocation—Cont’d

holograph, § 26:81
implied, § 26:81
inconsistency in testamentary docu-

ments, § 26:81
intention, § 26:81 to § 26:83
marriage, by, § 26:75 to § 26:78
marriage, presumption of, § 26:75
marriage dissolution, § 26:79
method of, § 26:74 to § 26:83
operation of law, by, § 26:75 to § 26:79
particular words, § 26:81
physical act of destruction, § 26:82
power of appointment, will made in

exercise of, § 26:78
presumption that lost wills have been

destroyed, § 26:84
republication does not revive gift,

§ 26:86
statutory provisions, § 26:75 to

§ 26:79, § 26:81
subsequent document, by, § 26:81
voluntary, § 26:80 to § 26:82

Sailors, § 26:5, § 26:7
Shelley’s Case, rule in, § 4:6, § 5:11
Speaking from date of death, § 26:16
Witnesses, gifts to, § 26:57

WILLS ACT
See also WILLS
Power of appointment, § 13:23
Settlements, § 12:7
Trusts, § 11:23

WITNESSES
Gifts to, under will, § 26:57

WORDS AND PHRASES
See DEFINITIONS

WORTHER TITLE, DOCTRINE OF
Generally, § 9:45

ZONING
Bylaw

amendment, § 36:17
contents of, § 36:16
enactment, § 36:17
official plan vs., § 36:2

Delegation, § 36:15
Historical perspective, § 36:13
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ZONING—Cont’d
Legal non-conforming uses

generally, § 36:24 to § 36:27
continuity of use, § 36:26
date of use, § 36:25
described, § 36:24
enlargement of use, § 36:27
intention to zone, timing of, § 36:25

Legislative authority, § 36:14
Purpose, § 36:13
Restrictions on power re

generally, § 36:18 to § 36:22

ZONING—Cont’d
Restrictions on power re—Cont’d

bona fides, requirement of, § 36:19
Charter challenges, § 36:22
discrimination, § 36:20
health, safety and well-being, § 36:18
regulation vs. prohibition, § 36:21
ultra vires exercises of power, § 36:18

Sale of land provision, § 21:15
Variances, § 36:23

minor variance, purpose of, § 36:23
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