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PART I. CHAPTERS
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§ 1:15 Risk management; division of responsibility
§ 1:16 Selecting the contractor
§ 1:17 —Open-bid; lump-sum
§ 1:18 —Negotiation; Lump-sum or cost-reimbursable
§ 1:19 Subcontracting
§ 1:20 Owner’s work; work of other contractors
§ 1:21 Vendors
§ 1:22 Unfair competition
§ 1:23 Information flow in contract formation
§ 1:24 Further comparison; lump-sum, cost-reimbursable
§ 1:25 Unit-price contract
§ 1:26 Innovation, partnering
§ 1:27 Alternative dispute resolution
§ 1:28 The internet

CHAPTER 2. THE ARCHITECTURAL ENGINEERING CONTRACT
§ 2:1 Overview
§ 2:2 Architectural and engineering contracts compared
§ 2:3 Professional design contracts in general
§ 2:4 Division of responsibility
§ 2:5 Standard of care: practical aspects
§ 2:6 —Legal aspects
§ 2:7 — —Duty
§ 2:8 —Unstated standard
§ 2:9 — —Proximate causation
§ 2:10 —Stated standard of performance, start-up
§ 2:11 —Other considerations
§ 2:12 — —Specialization
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§ 2:13 — —Highest standards
§ 2:14 — —Satisfaction
§ 2:15 — —Experimental work
§ 2:16 — —Mutual errors
§ 2:17 — —Warrantees
§ 2:18 — —Disclaimers
§ 2:19 — —Economic losses
§ 2:20 — —Negligent misrepresentations
§ 2:21 — —Absence of contractual provision; asbestos
§ 2:22 — —Estimate for changes
§ 2:23 — —Subrogation
§ 2:24 —Failure to meet expectations
§ 2:25 —Role of expert testimony
§ 2:26 —Design professional engagement
§ 2:27 —Computers
§ 2:28 Professionalism, licensing, etc
§ 2:29 —Licensing
§ 2:30 —Out-of-state services
§ 2:31 —Corporate practice
§ 2:32 —Architecture and engineering
§ 2:33 —Fiduciary duties
§ 2:34 —Seal
§ 2:35 —Price
§ 2:36 At-will factor
§ 2:37 Sequencing factor
§ 2:38 Agency-independent contractor
§ 2:39 —Express authority
§ 2:40 —Implied authority
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§ 2:45 —Election of remedies
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§ 2:51 —Suits by contractors
§ 2:52 —Third party beneficiary
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§ 2:54 Statute of Limitations as to All Parties
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§ 2:57 —Partnership
§ 2:58 —Corporation
§ 2:59 —Joint ventures
§ 2:60 —Authority to contract
§ 2:61 Parol evidence rule
§ 2:62 Recourse
§ 2:63 —Damages
§ 2:64 —Exculpation
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§ 2:66 —Risk distribution
§ 2:67 — —Indemnification
§ 2:68 — —Contribution
§ 2:69 — —Comparative fault
§ 2:70 —Limitation and exculpation compared
§ 2:71 Government compliance, ACEC 1.4.2
§ 2:72 Time
§ 2:73 Estimates, ACEC 7.4, 7.4.1, 9.3
§ 2:74 Phased contracting
§ 2:75 Turnkey: design-Build
§ 2:76 Developmental contracts
§ 2:77 Work-Scope, description
§ 2:78 Engineering representatives, ART. 4, 25f
§ 2:79 Intellectual property; patents, copyrights, ART. 16
§ 2:80 Confidentiality, ACEC 9.6; ART. 17a
§ 2:81 Insurance, ART. 23
§ 2:82 Basic services; additional services, ACEC articles 1 & 2
§ 2:83 Design; generally
§ 2:84 —Owner input
§ 2:85 —Federal construction
§ 2:86 Feasibility study
§ 2:87 Schematics
§ 2:88 Preliminaries
§ 2:89 Final design and contract documents
§ 2:90 Proposals; bidding
§ 2:91 Construction phase
§ 2:92 Contractor’s submittals
§ 2:93 Contractor’s request for payment
§ 2:94 —Verification
§ 2:95 Visits to site, inspection, supervision
§ 2:96 —Periodic visits; exculpation
§ 2:97 —Due care
§ 2:98 —Not an insurer
§ 2:99 —Necessity of follow-up
§ 2:100 —Inspection, supervision, contract administration
§ 2:101 Record drawings
§ 2:102 Contract documents, revisions and changes as extras
§ 2:103 Extras during construction—Separate contracts
§ 2:104 —Change orders
§ 2:105 —Clerk of the works; resident services
§ 2:106 —Extended completion
§ 2:107 Inspection prior to expiration of guarantee
§ 2:108 Consultants
§ 2:109 The owner’s responsibilities
§ 2:110 Notices
§ 2:111 Standards
§ 2:112 Owner’s payment to A-E
§ 2:113 Cost of work (defined); cost-plus contracts
§ 2:114 Arbitration
§ 2:115 Ownership of documents, ACEC article 12; ART. 14
§ 2:116 Title box
§ 2:117 Successors, assigns and delegation
§ 2:118 —External assignment
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§ 2:119 —Successorship
§ 2:120 —Delegation
§ 2:121 Force majeure
§ 2:122 Procurement of material
§ 2:123 Private engineering contract
§ 2:124 Private architect/engineer contract
§ 2:125 Design and construction contracts

CHAPTER 3. THE CONSTRUCTION CONTRACT: AN OVERVIEW
§ 3:1 Overview
§ 3:2 Nature of the construction contract
§ 3:3 —Licensing & Registration Aspects
§ 3:4 —Sequencing and administrative aspects
§ 3:5 Authority to enter into construction contracts
§ 3:6 Interpretation and contract construction
§ 3:7 Parol evidence rule
§ 3:8 Breach of contract; material, nonmaterial; claims and backcharges; damages
§ 3:9 Standard of care
§ 3:10 —Compliance with specifications
§ 3:11 —Contractor’s departure from specifications
§ 3:12 —Contractor’s own ‘‘design’’
§ 3:13 —Cost plus contracts
§ 3:14 —Duty of owner to cooperate
§ 3:15 —Ambiguity
§ 3:16 Independent contractor; privity; agency
§ 3:17 Public construction contract law
§ 3:18 —Competition
§ 3:19 —Responsiveness of bid or offer
§ 3:20 —Lowest responsible bidder
§ 3:21 —Rejection of all bids
§ 3:22 —Knowledge of the law
§ 3:23 —Estoppel
§ 3:24 —Bonds
§ 3:25 —Authority
§ 3:26 —Implied contract
§ 3:27 —Sovereign immunity; employee recourse
§ 3:28 —Indemnity

CHAPTER 4. CONTRACT DOCUMENTS AND WORK SCOPE
§ 4:1 Introduction
§ 4:2 Definitions
§ 4:3 Written notices, ACEC 2.4.09, ART. 36
§ 4:4 Contract documents; drawings, specifications and related data
§ 4:5 Intent of drawings and specifications; work scope, ACEC 2.1.06
§ 4:6 Conflict
§ 4:7 Discrepancy; ambiguity; duty to seek clarification
§ 4:8 —‘‘Clear’’ specifications
§ 4:9 —Ambiguous specifications and time factor
§ 4:10 —Ambiguity between divisions of specifications
§ 4:11 —Erroneous design
§ 4:12 —Field verification
§ 4:13 —Field engineering; field condition
§ 4:14 Implied warranty of adequacy of design
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§ 4:15 —Shifting the warranty
§ 4:16 —Time considerations
§ 4:17 Additional instructions, ACEC 2.3.03
§ 4:18 Ownership of plans and drawings, ART. 23
§ 4:19 Samples, ACEC 2.3.02
§ 4:20 Shop drawings, ACEC 2.3.03
§ 4:21 ‘‘Or equal’’; equipment approval data
§ 4:22 Surveys, ACEC 2.2.02b
§ 4:23 Independent testing
§ 4:24 Codes; permits: laws to be observed, ACEC 2.4.06
§ 4:25 Interplay of codes and standards; technical practice and legal impacts

CHAPTER 5. THE CONSTRUCTION PHASE
§ 5:1 Introduction
§ 5:2 Construction phase, liability of owner and A-E; supervision
§ 5:3 —Contractor-owner responsibilities
§ 5:4 —A-E liability to contractor
§ 5:5 —Negligent misrepresentation
§ 5:6 —Other contributors to the construction process
§ 5:7 A-E’s authority and decisions
§ 5:8 —General rule, A-E decisions
§ 5:9 —Jurisdiction
§ 5:10 —Finality, question of law or fact
§ 5:11 —AIA finality clause
§ 5:12 —Finality and substantial performance
§ 5:13 —Due process
§ 5:14 —Condition precedent
§ 5:15 —Immunity
§ 5:16 Defamation and tortious interference with contract
§ 5:17 —Pre-construction phase
§ 5:18 —Construction phase
§ 5:19 —Post construction
§ 5:20 —Other aspects
§ 5:21 Satisfaction contracts
§ 5:22 Suspension of work by the engineer, ACEC 2.2.03b, ART. 33
§ 5:23 Arbitration, ACEC 2.2.07
§ 5:24 Inspection, ACEC 2.2.03a, ART.20
§ 5:25 Examination of completed work, ACEC 2.2.05
§ 5:26 Contractor’s superintendent, ACEC 2.2.02d, ART. 5
§ 5:27 Lands by owner and contractor
§ 5:28 Assignment of contract, ACEC 2.4.10, ART. 22
§ 5:29 —Assignment of proceeds
§ 5:30 —Subordination
§ 5:31 Suspension by owner, ACEC 2.2.01d, ART. 6
§ 5:32 Owner’s termination, ACEC 2.2.01e, ART. 33
§ 5:33 Contractor’s suspension or termination, ACEC 2.2.02f
§ 5:34 Separate contracts, ACEC 2.2.06a
§ 5:35 —Coordination and exculpation clauses
§ 5:36 —Exculpatory clauses and due diligence
§ 5:37 —Admonitory clause
§ 5:38 —Advantages and disadvantages of separate contracting
§ 5:39 —Co-Prime contractors
§ 5:40 Emergency, ACEC 2.2.02g
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§ 5:41 Entire contracts, parol evidence, custom and usage, ACEC 2.2.04
§ 5:42 —Parol evidence
§ 5:43 —Custom and usage
§ 5:44 —Course of dealing
§ 5:45 Correlation of contract controls
§ 5:46 Waivers, ACEC 2.2.04, ART. 37c
§ 5:47 Familiarity with work; changed conditions; differing site conditions, ART. 4
§ 5:48 Hazardous site materials
§ 5:49 Guarantee of material and workmanship, ACEC 2.3.01
§ 5:50 —Materials
§ 5:51 —Workmanship
§ 5:52 Storage of materials, ACEC 2.3.01e
§ 5:53 Rejected work and materials, ACEC 2.3.05
§ 5:54 Guarantee or warranty period, ACEC 2.3.08

CHAPTER 6. CONSTRUCTION CONTRACT LIABILITY
§ 6:1 Overview
§ 6:2 Construction losses; negligence and insurance
§ 6:3 —Negligence; vicarious liability
§ 6:4 —Subcontractors
§ 6:5 —Post-completion liability
§ 6:6 —Defenses generally
§ 6:7 —Proximate causation
§ 6:8 —Worker’s compensation
§ 6:9 —Indemnification, contribution, and comparative negligence
§ 6:10 —Subrogation
§ 6:11 —Insurance contracts—Interpretation and construction
§ 6:12 —Insurance funding—Naming of insured
§ 6:13 —Umbrella policy
§ 6:14 —Wrap-up insurance
§ 6:15 —Occurrence, claims-made policies
§ 6:16 —Failure to obtain insurance
§ 6:17 Liability insurance, ACEC 2.4.03, ART. 35
§ 6:18 —Comprehensive policy—Exclusions
§ 6:19 —Other liability policies
§ 6:20 —Defective workmanship
§ 6:21 —Operations at site
§ 6:22 Completed operations insurance
§ 6:23 Indemnity, ACEC 2.4.05, ART. 29, 35
§ 6:24 Exculpation
§ 6:25 Fire insurance: property insurance, ACEC 2.4.04
§ 6:26 Bonds: Performance, payment, and bid bonds, ACEC 2.1.03, ART. 27
§ 6:27 Form: Engineer’s letter to owner requesting instructions re bonds and insurance during

construction
§ 6:28 Form: Owner’s instructions to engineer re bonds and insurance during construction
§ 6:29 Bonds and mechanics liens
§ 6:30 Patent infringement and indemnification, ACEC 2.4.06

CHAPTER 7. CLAIMS AND CONTRACT MODIFICATIONS
§ 7:1 Introduction
§ 7:2 Claims generally
§ 7:3 —Time dimension
§ 7:4 —Notice of award; notice to proceed
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§ 7:5 —Form: Notice of award
§ 7:6 —Form: Notice to proceed
§ 7:7 —Contract time
§ 7:8 Owner’s time-based claims
§ 7:9 —Specific end date
§ 7:10 —Time is of the essence
§ 7:11 —Notice of default
§ 7:12 —Time of essence; forfeiture; waiver
§ 7:13 —Delay damages—Actual and liquidated
§ 7:14 Contractor’s claim, extension of time, apportionment
§ 7:15 —Owner delays
§ 7:16 —Minor breaches; elections
§ 7:17 —Identification; attribution of delays
§ 7:18 —Delays of separate primes
§ 7:19 —Delays by prime contractor to subcontractor
§ 7:20 — —Delays of subcontractor to prime contractor
§ 7:21 — —Mutual obligations of prime contractor and subcontractor; delays
§ 7:22 —Cost plus contracts
§ 7:23 —Owner control devices
§ 7:24 — —No damage clauses
§ 7:25 — —Only extension of time
§ 7:26 — —Payment for delays clause
§ 7:27 — —Incorporation by reference; flowdown
§ 7:28 —Cost escalation
§ 7:29 —Suspension
§ 7:30 —Other delays
§ 7:31 — —Third-party or force majeure delays
§ 7:32 — —When excusable
§ 7:33 —Extension of time request; notice of claim
§ 7:34 —Types of contractor damages
§ 7:35 —Allocation of delays
§ 7:36 Schedule of completion
§ 7:37 —Effect of schedule on owner
§ 7:38 —Effect of schedule on contractor
§ 7:39 —Ownership of float
§ 7:40 —Acceleration
§ 7:41 Changes and modifications, ACEC 2.5.04, ART. 7, 37(b)
§ 7:42 —Notice
§ 7:43 —Written consent; waiver
§ 7:44 —Time, adjustments
§ 7:45 —Constructive change order
§ 7:46 —Presentation
§ 7:47 U.S. government contracting and liability
§ 7:48 Summation—Delays, changes, acceleration, suspension
§ 7:49 Change orders, notice of claim, generally
§ 7:50 Extras, ACEC 2.5.05
§ 7:51 —Notice of extra
§ 7:52 —Written authorization; waivers
§ 7:53 —What is and is not an extra
§ 7:54 —New contract; modification; estoppel
§ 7:55 —Denial of claim for extra
§ 7:56 — —Protest
§ 7:57 — —Abandonment
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§ 7:58 —Additional work
§ 7:59 —Price
§ 7:60 —Quasi contract; quantum meruit
§ 7:61 —Other aspects
§ 7:62 Summation

CHAPTER 8. CONSTRUCTION COMPLETION, PAYMENT AND
OTHER MISCELLANEOUS ASPECTS
§ 8:1 Introduction
§ 8:2 Use of completed portions, ACEC 2.5.07
§ 8:3 Price; Contract amount breakdown, ACEC 2.6.01
§ 8:4 Cost-plus fixed-fee contract, ART. 10-16
§ 8:5 Unit price contract
§ 8:6 Requests for progress payment, retention, ACEC 2.6.02, ART. 25
§ 8:7 Engineer’s action on contractor’s request for payment, ACEC 2.6.03
§ 8:8 Owner’s right to withhold payment of an approved request, ACEC 2.6.05
§ 8:9 Interest on unpaid requests for payments, ACEC 2.6.06
§ 8:10 Payment for extra work, ACEC 2.6.09
§ 8:11 Payment for owner-terminated work, ACEC 2.6.12
§ 8:12 Release of liens, ACEC 2.6.15a, ART. 26
§ 8:13 —Joint checks
§ 8:14 Acceptance, substantial completion, final payment, and release of claims
§ 8:15 Responsibility of contractor; force majeure, ACEC 2.5.06, ART. 19, 32
§ 8:16 Forum selection clause

I. OTHER ASPECTS
§ 8:17 Value engineering
§ 8:18 Construction manpower; labor relations

II. CONSTRUCTION CONTRACTS
§ 8:19 Form: Cost-plus fixed-fee construction contract (owner’s)
§ 8:20 Form: Municipal contract used in municipal development agreement

CHAPTER 9. BIDDING DOCUMENTS AND OTHER CLAUSES

I. BIDDING DOCUMENTS
§ 9:1 Scope
§ 9:2 Integrity of sealed bid
§ 9:3 Bid documents; overview
§ 9:4 Two-step bidding
§ 9:5 Form: Advertisement
§ 9:6 Form: Information for bidders
§ 9:7 Guide to the preparation of instructions to bidders
§ 9:8 Form: Proposal
§ 9:9 Form: Bid bond
§ 9:10 Form: Maintenance bond
§ 9:11 Notice of award; letter

II. OTHER CLAUSES
§ 9:12 Clauses in context
§ 9:13 Other form clauses
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§ 9:14 Form: Discrepancies
§ 9:15 Form: Information concerning separate contracts
§ 9:16 Form: Familiarity with work
§ 9:17 Form: Disclaimer of site conditions
§ 9:18 Form: Owner changes
§ 9:19 Form: Vendor changes
§ 9:20 Form: Quantity variations
§ 9:21 Form: Additional work
§ 9:22 Form: Procurement
§ 9:23 Form: Engineering, design and procure provision
§ 9:24 Form: Schedule of drawings
§ 9:25 Form: Buying owner products
§ 9:26 Form: Time of essence; liquidated damages
§ 9:27 Form: Beginning, progress, and time of completion of work
§ 9:28 Form: Construction schedule
§ 9:29 Form: Project management
§ 9:30 Form: Delays and extensions of time; alternate clauses
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§ 9:32 Form: Schedule upset by owner
§ 9:33 Form: Delay claims
§ 9:34 Form: Procedure for alleged change in cost—Contractor’s supervision
§ 9:35 Form: Notice of claim
§ 9:36 Form: Subcontractor’s compensation and extension of time for delays
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§ 9:40 Form: Beneficial occupancy
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§ 9:52 Form: Manuals
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§ 9:54 Form: Protection of work
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§ 9:64 Form: Consequential damages
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§ 9:67 Form: Liens
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§ 9:72 Form: Entire agreement
§ 9:73 Form: Failure to enforce
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§ 9:118 —Conclusions
§ 9:119 —Recommendations

CHAPTER 10. CONTRACTING VARIATIONS
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§ 10:2 Turnkey or design-build; scope
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