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Volume 1

CHAPTER 1. PREMARITAL
AGREEMENTS

I. GENERAL CONSIDERATIONS

A. OVERVIEW

§ 1:1 Introduction

§ 1:2 Nature and advantages of agreement

§ 1:3 Determining client’s needs

§ 1:4 Dual representation of parties

B. FORM DRAFTING PRINCIPLES

§ 1:5 Governing law, form, and execution

§ 1:6 Subject matter; altering rights

§ 1:7 Unenforceable agreements; severability

§ 1:8 Acknowledgment and recordation

§ 1:9 Effect of void marriage; limitations of actions and
equitable defenses

C. TAX ASPECTS

§ 1:10 Income taxation; dependency exemptions

§ 1:11 Gift taxation

§ 1:12 Estate taxation

D. CLIENT REPRESENTATION

§ 1:13 In general

§ 1:14 Representation by independent counsel

§ 1:15 Establishment of attorney/client relationship

§ 1:16 Contents of fee agreement

§ 1:17 Potential conflicts of interest

§ 1:18 Capacity and consent; undue influence

§ 1:19 Consideration
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II. CHECKLISTS

§ 1:20 Matters to consider discussing with prospective
client

§ 1:21 Matters to consider in drafting general premarital
agreement

§ 1:22 Additional matters to be considered where one
party or both parties have been previously
married

III. FORMS

A. LETTERS, RETAINER AGREEMENTS, AND
RELEASES

§ 1:23 Attorney’s waiver of conflict of interest letter

§ 1:24 Attorney-client retention letter

§ 1:25 Release of claim to exemption for child of divorced
or separated parents (IRS 8332)

§ 1:26 Client letter regarding IRS form 8332 for
custodial parent

§ 1:27 Client letter regarding IRS form 8332 for
noncustodial parent

§ 1:28 Modified release of claim to exemption for child

B. COMPLETE AGREEMENT

§ 1:29 Complete agreement

§ 1:30 Premarital property agreement—Barring all
rights in property of another spouse—Each
spouse has separate property—Wife with
children from prior marriage

§ 1:31 Form of partial recordation of premarital
agreement

§ 1:32 Memorandum of premarital agreement and
general power of attorney

§ 1:33 Schedule of property of parties

§ 1:34 Testamentary disposition of interest by will
Separate property

C. OPTIONAL PROVISIONS

1. Recitals and Other Standard Provisions

§ 1:35 Age of parties

§ 1:36 Present separate residences
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§ 1:37 Present residence

§ 1:38 Places of residence

§ 1:39 Waiver of Family Code § 1616 provisions

§ 1:40 Conclusive nature of recitals

§ 1:41 Agreement in contemplation of marriage; simple
provision

§ 1:42 Agreement in contemplation and consideration of
marriage; complex provision

§ 1:43 Antenuptial Agreement; Recording

§ 1:44 Successor and assigns

§ 1:45 Marriage required

§ 1:46 Nonassignability

§ 1:47 Warranties

§ 1:48 Negotiated content

§ 1:49 Property interests

§ 1:50 Governing law

§ 1:51 Prior voluntary conduct as not creating
obligations

§ 1:52 Personal employment facts

§ 1:53 Cessation of employment

§ 1:54 Execution of other instruments

§ 1:55 General release

§ 1:56 Existence of other agreements

§ 1:57 Entire agreement

§ 1:58 Incorporation of agreement into judgment or
decree

§ 1:59 Applicable law

§ 1:60 Severability

§ 1:61 Attorney fees

§ 1:62 No drafting presumptions

§ 1:63 Consideration

§ 1:64 Gender and number

§ 1:65 Waiver of breach

§ 1:66 Effective date

§ 1:67 Noncontestability provision

§ 1:68 Sunset provision

2. Intent of Parties

§ 1:69 Intention regarding agreement

§ 1:70 No reliance on statements of other

§ 1:71 Independent persons

§ 1:72 Agreement with a memorandum

§ 1:73 Simple binding agreement
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§ 1:74 Entire agreement

§ 1:75 Severability

§ 1:76 Binding agreement with disclosure and
representation

§ 1:77 Binding agreement with specific Family Code
waivers

3. Representation By Counsel

§ 1:78 Representation by independent counsel
concerning conclusive presumption and
interpretation of agreement

§ 1:79 Representation by independent counsel

§ 1:80 Representation for one party, no representation
for other party; short form

§ 1:81 Representation for one party, no representation
for other party; complex version

§ 1:82 Counsel drafted agreement but did not
representation by either party; short form

§ 1:83 Counsel drafted agreement but did not
representation by either party; complex version

4. Disclosure

§ 1:84 Representations

§ 1:85 Reliance on own information

§ 1:86 Disclosure; simple version

§ 1:87 Disclosure; complex version

§ 1:88 Right to disclosure of property and waiver of
further disclosure

§ 1:89 No financial disclosure with first party
acknowledging no claim in property and waiving
right

§ 1:90 No financial disclosure requested by second party

§ 1:91 Nondisclosure of property without knowledge

§ 1:92 Nondisclosure with some knowledge

§ 1:93 No financial disclosure with first party
acknowledging right to investigate and waiving
that right

§ 1:94 Disclosure of prepared financial material

5. Property Rights

§ 1:95 Property rights

§ 1:96 Real and personal property

§ 1:97 Separate and community obligations

§ 1:98 Effect of commingling
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§ 1:99 Rights to separate property

§ 1:100 No present rights in property or income of other

§ 1:101 Addition of property subject to agreement

§ 1:102 Separate property earnings

§ 1:103 Fund for Party A; short form

§ 1:104 Fund for Party A, complex version

§ 1:105 Waiver of management and control of property

§ 1:106 Mutual waivers of Marvin claims

§ 1:107 Principal family residence

§ 1:108 Principal family residence at death of owner
spouse

§ 1:109 Pets and livestock

6. Custody and Support of Children

§ 1:110 Children and obligations from former marriage

7. Spousal Support and Payment of Living
Expenses

§ 1:111 Spousal support

§ 1:112 Payment of living expenses; short form

§ 1:113 Living expenses paid out of joint account:

§ 1:114 Living expenses proportionate

§ 1:115 Living expenses paid by one party only

§ 1:116 Separate and community obligations

8. Confidentiality

§ 1:117 Confidentiality privacy provision

§ 1:118 Simple confidentiality provision for financial
information

§ 1:119 Complex confidentiality provision

9. Debts and Gifts

§ 1:120 Gifts between parties

§ 1:121 Gifts from third parties

10. Financial Planning, Survivorship, and
Wills

§ 1:122 Filing and payment of income taxes

§ 1:123 Pensions separate

§ 1:124 Stock options and restricted stock units

§ 1:125 Waiver election of the qualified pre-retirement
survivor annuity with spousal consent

§ 1:126 Life insurance
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§ 1:127 Mutual waiver regarding probate rights

§ 1:128 Promise to provide for spouse by will

§ 1:129 Testamentary estate plan

§ 1:130 Spousal support waiver in the event of
dissolution of marriage

11. Modification, Termination, and
Arbitration of Agreement

§ 1:131 Modification of agreement

§ 1:132 Amendment of agreement

§ 1:133 Non-modification of agreement executed in
counterparts

§ 1:134 Arbitration or private judicial proceedings;
simple form

§ 1:135 Arbitration or private judicial proceeding by
arbitrators with family law experience

§ 1:136 Arbitration or private judicial proceeding by
privately compensated judicial officer

12. Execution Provisions

§ 1:137 Captions

§ 1:138 Execution in counterparts

§ 1:139 Signature by attorneys

§ 1:140 Antenuptial agreement
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CHAPTER 2. MARITAL SETTLEMENT
AGREEMENTS

I. LEGAL PRINCIPLES

A. OVERVIEW

§ 2:1 Purpose of agreement

§ 2:2 Contractual nature

§ 2:3 Comprehensive drafting

§ 2:4 Fiduciary duty

§ 2:5 Disclosure requirements

§ 2:6 Preliminary declaration of disclosure

§ 2:7 Final declaration of disclosure

§ 2:8 Waiver of final declaration of disclosure

§ 2:9 Remedies for false disclosure

B. EVIDENCE OF CIRCUMSTANCES
SURROUNDING AGREEMENT

§ 2:10 Precatory language

§ 2:11 Closing acknowledgments

C. DIVISION OF PROPERTY

1. Governing Principles

§ 2:12 Overview

§ 2:13 Equalizing payments

2. Capital Gains Tax

§ 2:14 Capital gains tax and the division of property

§ 2:15 Capital gains on securities

§ 2:16 Capital gains on residence

§ 2:17 Drafting principles regarding disposition of
residence

§ 2:18 Reimbursement of separate property contribution
(Fam. Code, § 2640)

3. Stock Options
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§ 2:19 Overview

§ 2:20 Characterization of stock options as separate or
community property

§ 2:21 Nontransferability

§ 2:22 Tax considerations

4. Qualified Deferred Earnings Accounts

§ 2:23 Overview

§ 2:24 Defined contribution plans

§ 2:25 Defined benefit plans

§ 2:26 Qualified Domestic Relations Order (QDRO)

§ 2:27 Joinder of pension plan

§ 2:28 Dividing defined contribution plan

§ 2:29 Dividing defined benefit plan

5. Allocation and Valuation of Professional
Practice or Service Business

§ 2:30 Overview

§ 2:31 Valuation

§ 2:32 Date of valuation

§ 2:33 Use of forensic accountant

6. Assets Involving Separate Property and
Community Personal Effort

§ 2:34 Mixed-character asset described

§ 2:35 Apportionment of profits

7. Other Assets

§ 2:36 Identifying nonobvious assets

§ 2:37 Loss carryforward

§ 2:38 Date-of-separation earnings

§ 2:39 Contingent contracts

§ 2:40 Frequent flyer miles

§ 2:41 Accounts in name of minor child

§ 2:42 Excess tax payments

§ 2:43 Life insurance

§ 2:44 Burial plots

8. Revocation of Living Trust

§ 2:45 Trust terms obsolete

§ 2:46 No transmutation
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9. Bankruptcy

§ 2:48 Nondischargeable debts

§ 2:49 Form drafting principles

10. Income Tax Returns

§ 2:50 Audit of joint returns and resulting tax liability

§ 2:51 Preparation of future returns

D. SUPPORT AND CUSTODY

1. Spousal Support

a. Determination and Duration of
Support

§ 2:52 Overview

§ 2:53 Temporary support

§ 2:54 Permanent support

§ 2:55 Continuing jurisdiction

§ 2:56 Effect of death, remarriage, or cohabitation

§ 2:57 Waiver of support

b. Tax Aspects of Spousal Support

§ 2:58 Deductibility

§ 2:59 Frontloading

§ 2:60 Form drafting to mitigate consequences of
frontloading

c. Modification of Spousal Support

§ 2:61 Modifiability

§ 2:62 Grounds for modification post-judgment

2. Child Support

§ 2:63 Authority for child support

§ 2:64 Amount of support

§ 2:65 Add-ons

3. Family Support

§ 2:66 Overview

§ 2:67 Tax considerations

§ 2:68 Form drafting principles

4. Custody and Visitation

§ 2:69 Terminology of custody
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§ 2:70 Deciding custody

§ 2:71 Structuring the timeshare arrangement

§ 2:72 Counsel for the children

§ 2:73 Special masters

§ 2:74 Move-away cases

§ 2:75 Access to records

§ 2:76 Drug and alcohol use

E. GENERAL PROVISIONS AND EXECUTION

§ 2:77 General provisions

§ 2:78 Arm’s length agreement

§ 2:79 Date of execution

II. CHECKLISTS

§ 2:80 Information to ascertain before drafting
agreement

§ 2:81 Potential community assets and obligations

§ 2:82 Matters to consider when drafting provisions for
division of property

§ 2:83 Matters to consider when drafting provisions for
spousal support

§ 2:84 Checklist for income and expense declaration

§ 2:85 Matters to consider when drafting provisions for
family support

§ 2:86 Steps to complete before client executes
agreement

§ 2:87 Forms to prepare and steps to take before
submitting agreement to court

§ 2:88 Steps to complete before closing file

III. FORMS

A. COMPLETE AGREEMENT

§ 2:89 Marital settlement agreement

§ 2:90 Marital settlement agreement—Division of
community and other property—One spouse in
military

B. OPTIONAL AND ALTERNATIVE
PROVISIONS

1. Spousal Support
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§ 2:91 Spousal support for specified time period with
shifted burden of proof

§ 2:92 Stepped-down spousal support

2. Family or Child Support

§ 2:93 Add-on expenses in conjunction with family
support

§ 2:94 Family support

§ 2:95 Recapture of income

§ 2:96 Child support provision regarding electronic
transfer of funds

3. Property Division

§ 2:97 Retention of family residence

§ 2:98 Unequal allocation of capital gains tax and
proceeds upon sale of residence

§ 2:99 All capital gains tax from sale of residence
assumed by one party

§ 2:100 Confirmation of capital gains tax and division of
proceeds after separate property
reimbursement (Fam. Code, § 2640)

§ 2:101 Transfer of one party’s share of proceeds from
sale of residence as part of equalizing payment

§ 2:102 Life insurance policies

§ 2:103 Assumption by spouse of community debts

§ 2:104 Sale of marital assets from one spouse to
another in community property states

4. Mediation

§ 2:105 Precatory language regarding mediation

§ 2:106 Mediation expenses and attorney fees

§ 2:107 General provisions regarding mediation

5. Prenuptial Agreement

§ 2:108 Precatory language regarding prenuptial
agreement

§ 2:109 Statement of purpose when prenuptial
agreement exists

C. JUDICIAL COUNCIL FORMS

§ 2:110 Petition (Judicial Council Form FL-100)

§ 2:111 Response (Judicial Council Form FL-120)

§ 2:112 Appearance, stipulations and waivers (Form
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FL-130)

§ 2:113 Application for separate trial (Form FL-315)

§ 2:114 Ex parte application for restoration of former
name after entry of judgment and order (Form
FL-395)

§ 2:115 Request and declaration for final judgment of
dissolution of marriage (Form FL-970)

§ 2:116 Declaration of disclosure (Form FL-140)

§ 2:117 Declaration regarding service of final declaration
of disclosure (Form FL-141)

§ 2:118 Schedule of assets and debts (Form FL-142)

§ 2:119 Income and expense declaration (Form FL-150)

§ 2:120 Request for income and benefit information from
employer (Form FL-397)

§ 2:121 Financial statement simplified (Form FL-155)

§ 2:122 Property declaration (Form FL-160)

§ 2:123 Continuation of property declaration (Form
FL-161)

§ 2:124 Judgment (Form FL-180)

§ 2:125 Statement attached to judgment granting
dissolution of marriage

§ 2:126 Stipulation for judgment

§ 2:127 Qualified domestic relations order for support
(Form FL-460)

§ 2:128 Attachment to qualified domestic relations order
for support (Form FL-461)

§ 2:129 Request to enter default (Form FL-165)

§ 2:130 Declaration for default or uncontested
dissolution or legal separation (Form FL-170)

§ 2:131 Notice of entry of judgment (Form FL-190)
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CHAPTER 3. CHILD CUSTODY AND
SUPPORT

I. SCOPE OF CHAPTER

§ 3:1 Scope of entire chapter

§ 3:2 Child custody

§ 3:3 Child support

II. CHILD CUSTODY

A. GENERAL CONSIDERATIONS
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§ 3:5 Personal jurisdiction for custody determination
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§ 3:12 Preferences of the child
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§ 3:14 Fiscal responsibility and liability issues

B. DRAFTING CONSIDERATIONS
REGARDING LEGAL CUSTODY

§ 3:15 Overview; scope of agreement

§ 3:16 Identifying areas of parental decision making and
participation

§ 3:17 Deciding how to implement and enforce the
agreement

C. DRAFTING CONSIDERATIONS
REGARDING PHYSICAL CUSTODY
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§ 3:18 Overview

§ 3:19 Implementing physical custody

§ 3:20 Issues ancillary to physical custody

III. CHILD SUPPORT

A. GENERAL CONSIDERATIONS

§ 3:21 Jurisdiction for orders to pay child support

§ 3:22 Mandatory compliance with statewide guidelines

§ 3:23 Legislative principles

§ 3:24 Family support

§ 3:25 Duration of child support obligation

§ 3:26 Voluntary support after age of majority

§ 3:27 Support for incapacitated adult child

B. ELEMENTS OF GUIDELINE SUPPORT
CALCULATIONS

§ 3:28 Statutory findings as basis for support

§ 3:29 Determination of gross income

§ 3:30 Nontaxable income

§ 3:31 Perquisites

§ 3:32 Determination of net monthly disposable income

§ 3:33 Adjustments for tax filing status, itemized
deductions, and credits

§ 3:34 Hardship deductions

§ 3:35 Consideration of new spouse’s income for tax
purposes

C. ADJUSTMENTS TO GUIDELINE SUPPORT

1. Adjustments Authorized By Statute

§ 3:36 Permitted adjustments

§ 3:37 Stipulation of the parties

§ 3:38 Deferred sale of residence

§ 3:39 Extraordinarily high income

2. Escalation Provisions

§ 3:40 Bonuses and other nonrecurring income

§ 3:41 Seasonal or fluctuating income

§ 3:42 Cost of living increases

3. Use of Child’s Assets
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§ 3:43 Use of child’s property or income

D. ADDITIONAL CHILD SUPPORT

§ 3:44 Mandatory additional child support

§ 3:45 Discretionary additional child support

E. SECURITY FOR PAYMENT OF SUPPORT

§ 3:46 Earnings assignment

§ 3:47 Life insurance

§ 3:48 Deposit into trust account

§ 3:49 Deposit of assets

§ 3:50 Interstate enforcement of wage assignment

F. MODIFICATION

§ 3:51 Change of circumstance for guideline modification

§ 3:52 Simplified method of discovery for purposes of
modification of child support or family support

IV. FORMS

A. CHILD CUSTODY

1. Basic Custody Provisions

§ 3:53 Sample basic custody provisions

§ 3:54 Registration of out-of-state custody decree
(Judicial Council Form FL-580)

§ 3:55 Joint parenting agreement—After termination of
relationship—With schedule for physical custody

2. Alternative Custody Provisions

a. Custody Plans, Confidentiality, and
Modification

§ 3:56 Joint legal custody with specific exceptions

§ 3:57 Sole legal custody

§ 3:58 Award of joint physical custody with designation
of primary custodial parent

§ 3:59 Designation of primary residence with
establishment of custodial times

§ 3:60 Confidentiality of temporary custody plan

§ 3:61 Basis for modification of physical custody

§ 3:62 Make-up periods
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§ 3:63 Definition of “emancipation event”

b. Care and Control of Child

§ 3:64 Access to information regarding the child

§ 3:65 Child care

§ 3:66 Health care

§ 3:67 Passport applications

c. Educational Issues and Religious
Training

§ 3:68 Education

§ 3:69 School enrollment by mutual agreement

§ 3:70 School enrollment only on written consent

§ 3:71 Termination of school enrollment only on written
consent

§ 3:72 Discussion of transfer of school enrollment with
other parent prior to discussion with child

§ 3:73 Right of participation in child’s school and
enrichment activities

§ 3:74 Religious education by mutual agreement

§ 3:75 Religious education determined by one parent

§ 3:76 Agreement of parents on payment of summer
camp expenses

d. Travel and Change of Residence

§ 3:77 Removal of child from state

§ 3:78 Change of child’s residence provision

§ 3:79 Agreed-upon maximum distance between parents’
residences

§ 3:80 Procedure in event of moveaway

e. Child-Parent Communication

§ 3:81 Telephone communication

§ 3:82 Child’s right to privacy of conversations

f. Restrictions on Parental Acts

§ 3:83 Prohibition against derogatory comments

§ 3:84 Prohibition against use of alcohol and/or
controlled substances

§ 3:85 Prohibitions against interference with custody

g. Liability for Child’s Acts

§ 3:86 Shared liability for child’s acts
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§ 3:87 Indemnification for liability for child’s acts

h. Disputes and Dispute Resolution

§ 3:88 Choice of court if future custody dispute

§ 3:89 Dispute resolution

§ 3:90 Decision making authority in one parent when
parties unable to agree

§ 3:91 Appointment of a special master

i. Secular and Religious Holidays

§ 3:92 Three-day holiday weekends
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Day)

§ 3:106 School vacations

§ 3:107 Summer vacation

B. CHILD SUPPORT

1. Complete Agreement

§ 3:108 Basic child support agreement

§ 3:109 Child support information and order attachment
(Judicial Council Form FL-342)

§ 3:110 Agreement of parent’s spouse to support child

2. Optional Provisions

§ 3:111 Release of claims against father for child
support re adoption

§ 3:112 Cost of living adjustment
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§ 3:113 Therapy expenses

§ 3:114 Alternative health insurance provisions
providing for equal responsibility

§ 3:115 Religious education

§ 3:116 Extracurricular activities

§ 3:117 Private school tuition and fees

§ 3:118 School field trips or other trip sponsored by
organization

§ 3:119 Reimbursement of expenses

§ 3:120 Declaration by parent for creation of trust fund
for support of child after marriage of child

§ 3:121 Alternating the dependency exemption

§ 3:122 Designation of electronic fund transfer account
number

3. Miscellaneous
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exemption for child by custodial parent (IRS
Form 8332)

C. JUDICIAL COUNCIL FORMS
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