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A. EZRA MERKIN
Madoff feeder funds, 20:18

ABBREVIATIONS
Generally, 1:2

ABSOLUTE LIABILITY
Innocent defendants, 8:243

ACCESS INTERNATIONAL

Madoff feeder funds, globalization,
20:21

ACCOUNTANTS AND
ACCOUNTING PRACTICES
Generally, 8:405 et seq.
Actions in concert, 8:294
Administrative regulation, 13:84
Aider-Abettors (this index)
Audit Committees (this index)
Backdating of stock options, account-
ing violations, 18:4, 18:7
Chinese walls
Generally, 7:343 et seq.
Evolution of rule, 7:344
Operation, 7:345
Conspiracies, 8:304 et seq.
Control person liability, 8:373 et seq.
Foreign Corrupt Practices Act
(FCPA), 19:5,19:9
Fraudulent accounting, 13:112

Injunctions, fraudulent accounting,
13:112
Madoff Ponzi scheme, 20:9
Misrepresentation
Generally, 8:406
Injunctions, fraudulent accounting,
13:112
Madoff Ponzi scheme, 20:9
Violations in generally accepted
accounting principles
(GAAP). See Indirect-
Impersonal Dealing (this
index)

ACCOUNTANTS AND

ACCOUNTING PRACTICES
—Cont’d
Omissions, 8:408
Participation in misrepresentation by
others, 8:407
Parties and privity
Generally, 8:404 et seq.
See also Private Actions (this
index)
Private actions, materiality and
GAAP, 8:42, 8:44
Rule 10b-5 liability
Generally, 8:404 et seq.
Actions in concert, 8:294
Aider-abettor liability, 8:327 et
seq.
Concerted action, 8:294
Conspiracies, 8:304 et seq.
Control person liability, 8:373 et
seq.
Inducement, 8:295
Injunction suits, 8:303
Insiders, inducement by, 8:299
Issuers, inducement by, 8:297
Participants generally, 8:292

Participants in violations generally,
8:294

Pleading
Generally, 8:319 et seq.
Affirmative conduct, 8:321
Aiding-abetting, 8:324
Choice of parties, 8:320
Conspiracy, 8:325
No affirmative conduct, 8:322
Participation, 8:323
Special elements, 8:326
Sarbanes-Oxley Act, 3:156 et seq.
SEC rulemaking authority as to, 3:5

Whistleblower bounty program, orig-
inal information, 22:10
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ACCREDITED INVESTORS
Crowdfunding, JOBS Act, current
status, 14:219

ACQUISITIONS
See also Mergers (this index)
Agreements
Disclosure not required, 7:261
Disclosure required, 7:260
Cybersecurity, 26:2
Definitions, 7:250
Disclosure of inside information re
Generally, 7:248 et seq.
Agreements
Disclosure not required, 7:261
Disclosure required, 7:260
Company, trading by, 7:256
Definitions, 7:250
Disclosure document obligations,
7:259
Leaks, 7:255
Materiality of negotiated acquisi-
tions, 7:262 et seq.
Plans, 7:211, 7:214
Preliminary negotiations
Misleading statements, 7:253
No statement made, 7:252
Other situations, 7:254
Prior statement now misleading,
7:257
Rumors, 7:255
Stages of negotiated acquisitions,
7:249
Target response to tender offers,
7:258
When disclosure required
Generally, 7:251 et seq.
Agreements, disclosure of,
7:260
Materiality of negotiated acquisi-
tions, 7:262 et seq.
Negotiated, 7:248
Nonnegotiated
Generally, 7:267
See also Tender Offer Fraud (this
index)
Preliminary negotiations
Misleading statements, 7:253
No statement made, 7:252
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ACQUISITIONS—Cont’d
Preliminary negotiations—Cont’d
Other situations, 7:254
Stages of negotiated acquisitions,
7:249
Target response to tender offers,
disclosure of, 7:258

ACTIONS IN CONCERT
Generally, 8:294
Aider-Abettors (this index)
Madoff Ponzi scheme (this index)
Parties (this index)

ACTUAL KNOWLEDGE
Generally, 8:165
See also Knowledge (this index)

Versions of scienter, relations among,
8:166

ADMINISTRATIVE
ENFORCEMENT
Generally, 13:80 et seq.
Accountings, SEC, 13:84
Actual knowledge, scienter, 8:175
Advantages and disadvantages
CFTC, 13:244
SEC, 13:95
SROs, 13:301
Aider-abettors
Generally, 8:327 et seq., 8:368 et
seq.
Absence of benefit, 8:366
Benefit, 8:364 et seq.
Court cases, 8:328 et seq.
Definitions, 8:349
Elements, 8:352, 8:369
Extent of benefit, 8:367
Fact patterns, 8:370
High conscious intent, 8:358
Injunctions, 8:371
Janus Capital, preparation for or
assistance to another, 8:336 et
seq.
Knowledge of violation, 8:356 et
seq.
Nature of benefit, 8:367
Origins of doctrine, 8:351
Presence of benefit, 8:365
Primary violations, 8:355
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ADMINISTRATIVE

ENFORCEMENT—Cont’d
Aider-abettors—Cont’d
PSLRA, 8:347
Requirements, 8:352
SEA § 20(f), 8:348
Substantial assistance
Generally, 8:359 et seq.
Extraordinary actions, 8:362
Inaction, 8:363
Ordinary actions, 8:362
Proximate cause, 8:360
Silence, 8:363
Timing, 8:361
Violations, 8:370
Amicus curiae participation in private
litigation, 13:79, 13:234, 13:293
Ancillary relief
CFTC
Generally, 13:242
Injunctions and, 13:250
Civil penalties, 13:108 et seq.
Injunctions (this index)

Insider trading charges, 7:419,
7:437

SEC
Generally, 13:93
Civil penalties, 13:108
Injunctions and, 13:107 et seq.
SROs, 13:299
WorldCom, 13:109
Asset freezes, 13:100
Audit committee standards,
Sarbanes-Oxley Act, 8:458
Bar orders. Collateral bars against
individuals, below
Bounties to informants, 7:445
Burden of proof, insider trading
charges, 7:366
Causation, 10:1
Cease and desist orders
CFTC, 13:239
Likelihood of future violation,
13:239
Permanent, 13:85
SEC, 13:85, 13:86
Temporary, 13:86

ADMINISTRATIVE

ENFORCEMENT—Cont’d
CFTC
Generally, 13:235 et seq.

Advantages and disadvantages,
13:244
Ancillary relief
Generally, 13:242
Injunctions and, 13:250
Cease and desist orders, 13:239
Collateral effects of orders, 13:241
Cryptocurrencies, 25:8
Duration of orders, 13:243
Evidence, 13:236
Proof standards, 13:236
Scienter, 13:237
Trading privileges, denial of,
13:240
Character of proceedings
CFTC, 13:235
SEC, 13:80
SROs, 13:295
Civil penalties
See also Civil Penalties (this
index)
Ancillary relief, 13:108
CFTC, 13:238
Injunctions (this index)
Insider trading charges, 7:420
SEC, 13:83
Collateral bars against individuals
Generally, 13:87
Corporate office orders, 13:88
Injunctions including, 13:117
Collateral effects of orders
CFTC, 13:241
SEC, 13:92
SROs, 13:298
Compliance orders, SEC, 13:82
Conspiracies, 8:312
Constructive knowledge and scienter,
8:186
Control person liability
Generally, 8:373 et seq.
See also Control Person Liability
(this index)
Insider trading charges
Generally, 7:451 et seq.
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ADMINISTRATIVE

ENFORCEMENT—Cont’d
Control person liability—Cont’d
Insider trading charges—Cont’d
All control persons, 7:453
Amount of liability, 7:459
Broker-dealer control persons,
7:456
B test, 7:456
Contribution to violation, 7:458
Failure to act, 7:455
Investment adviser control
persons, 7:456
Knowledge
Failure to have preventive
policies in place, 7:457
Likelihood of violation, 7:454
Policy/procedure failures, 7:457
Reckless disregard
Failure to have preventive
policies in place, 7:457
Likelihood of violation, 7:454
Requirements, 7:452
Respondeat superior liability,
7:450
Substantial contribution to viola-
tion, 7:458
A test, 7:453
Coordinated SEC-state-SRO
investigations, 13:329
Criminal enforcement
See also Criminal Enforcement
(this index)
Compared, 13:95
Disgorgement, 13:84
Disposition of penalties, 7:445
Double jeopardy limitations, insider
trading charges, 7:443
Duration of orders
CFTC, 13:243
SEC, 13:94, 13:300
Equitable relief generally, 13:118
Evidence
CFTC, 13:236
SEC, 13:91
SROs, 13:297
Implied liability
See also Implied Liability (this
index)
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ADMINISTRATIVE

ENFORCEMENT—Cont’d
Implied liability—Cont’d

Contraction era, 3:81, 3:82

Expansion era, 3:61, 3:62
Indirect-impersonal dealing, GAAP

violations, 7:65, 7:71

Informal enforcement actions

CFTC, 13:233

SEC, 13:78

SROs, 13:292
Informants, awards to, 7:445
Injunctions (this index)
Investigations

Generally, 13:1 et seq.

See also Investigations (this

index)

Judge or jury

Insider trading charges, 7:421,

7:446

Penalty actions, 7:446
Jurisdiction

Generally, 11:2 et seq.

See also Jurisdiction (this index)
Limitation of SEC actions, 13:89,
13:90, 13:184 to 13:189
MD&A predictions and projections,

disclosure requirements, 7:13
Misappropriation theory of insider
liabilities, 7:578
Monetary penalties
CFTC, 13:238
SEC, 13:83, 13:108
Motion practice, 7:365
National Securities Markets Improve-
ment Act (NSMIA), 3:199
Orders
Collateral effects of
CFTC, 13:241
SEC, 13:92
SROs, 13:298
Compliance orders, 13:82
Penalty actions
Generally, 7:438
Aider-abettors, 7:449
Amount of penalty
Control persons, 7:459
Court-imposed, 7:439
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ADMINISTRATIVE

ENFORCEMENT—Cont’d
Penalty actions—Cont’d
Bounties, 7:445
Control persons, penalties imposed
on, 7:440
Court imposed penalties, 7:439
Disposition of penalties, 7:445
Double jeopardy limitations, 7:443
Factors considered in imposition of
penalties, 7:442
Informants, awards to, 7:445
Judge or jury, 7:446
Maximum penalties imposed,
7:441
Persons liable
Generally, 7:447
Aider-abettors, 7:449
Control person liability, above
Employers, 7:450
Respondeat superior liability,
7:450
Tippers, 7:448
Traders, 7:448
Respondeat superior liability,
7:450
Settled penalties, 7:444
Tippees, penalties imposed on,
7:439
Traders, penalties imposed on,
7:439
Procedural fairness, SROs, 13:296
Proof standards
CFTC, 13:236
SEC, 13:91
SROs, 13:297
Quantum of proof, insider trading
charges, 7:366
Quasi-judicial jurisdiction of SEC,
10:1
Reliance, 10:1
Respondeat superior liability, insider
trading charges, 7:450
Rule 10b-5, implied liability, 3:62,
3:82
Sanctions
SEC, 13:81, 13:82
Statutory, 7:417

ADMINISTRATIVE

ENFORCEMENT—Cont’d
Sarbanes-Oxley Act, audit committee
standards, 8:458
Scienter
Generally, 10:1
Actual knowledge, 8:175
CFTC, 13:237
Constructive knowledge, 8:186
Diligence, lack of, 8:235
Negligence, 8:235
Touting, 8:98
Unreasonable conduct, 8:235
SEA § 16(b), 7:159
SEC
Advantages and disadvantages,
13:95
Ancillary relief
Generally, 13:93
Injunctions and, 13:107 et seq.
WorldCom, 13:109
Asset freezes, 13:100
Backdating stock options,
investigations, 18:6, 18:8
Cease and desist orders
Permanent, 13:85
Temporary, 13:86
Character of proceedings, 13:80
Collateral effects of orders, 13:92
Coordinated SEC-state-SRO
investigations, 13:329
Cryptocurrencies, 24:3
Order on motions for summary
judgment, SEC v. Ripple
Labs, 24:5
SEC v. Ripple Labs, 24:4
Discovery rule rejected for limita-
tion of actions, 13:90
Duration of orders, 13:94
Enforcement Manual 2010 revi-
sions, 20:15
Equitable relief generally, 13:118
Evidence, 13:91
Limitation of actions, 13:89, 13:90
Proof standards, 13:91
Role in, 10:1
Securities Litigation Uniform Stan-
dards Act (SLUSA), 3:216
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ADMINISTRATIVE
ENFORCEMENT—Cont’d
SROs
Generally, 13:294 et seq.

Advantages and disadvantages,
13:301

Ancillary relief, 13:299
Character of proceedings, 13:295
Collateral effects of orders, 13:298
Coordinated SEC-state-SRO
investigations, 13:329
Duration of orders, 13:300
Evidence, 13:297
Procedural fairness, 13:296
Proof standards, 13:297
Standards, 13:297
Summary proceedings, 13:302
State laws, 13:318, 13:328
State regulators, 3:210
Summary proceedings, SROs, 13:302
Tender offer challenges, 6:138
Tipping, 7:159
Trading privileges, denial of, 13:240

ADMINISTRATIVE
ENFORCEMENT ACTION

Whistleblower bounty program, suc-
cessful action, 22:14

ADMISSION OF WRONGDOING

Compromise and settlement, 13:166
et seq.

ADVERTISING
Madoff Ponzi scheme, 20:2

ADVISERS
See also Analysts (this index)
Insider trading liability, 7:652

AFFINITY FRAUD
Madoff Ponzi scheme, 20:3

AFFIRMATIVE DEFENSES

Foreign Corrupt Practices Act
(FCPA) (this index)

AGGREGATE ACCOUNTING
Madoff Ponzi scheme, 20:6
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AGREEMENT PLANNING

See Transaction Planning (this
index)

AIDER-ABETTORS
Generally, 8:327 et seq.
Absence of benefit, 8:366
Actions in concert, 8:294
Administrative enforcement
Generally, 8:368 et seq.
Elements, 8:369
Fact patterns, 8:370
Injunctions, 8:371
Violations, 8:370
Benefit, 8:364 et seq.
Conspirators compared, 8:292
Court cases, 8:328 et seq.
Criminal enforcement, 8:372
Definitions, 8:349
Elements, 8:352
Extent of benefit, 8:367
Extraordinary actions, 8:362
High conscious intent, 8:358
Inaction, 8:363
Indirect-impersonal dealing, 7:98
Injunctions, 8:371
Insiders, 8:339, 8:340
Insider trading, 7:449
Janus Capital
Federal securities laws, applicabil-
ity, 8:336 to 8:345
Impact of Janus decision, 8:337
Insiders, liability for statements of
their corporations, 8:339,
8:340
Legal entity, liability for state-
ments of another, 8:338
Observations and tentative conclu-
sions, 8:342 et seq.
Preparation for or assistance to
another, 8:336 et seq.
Rule 10b-5(a) and (c), 8:345
SEC enforcement actions,
applicability, 8:343
Shield function, 8:341
State law, applicability to, 8:344
Knowledge of violation, 8:356 et
seq.
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AIDER-ABETTORS—Cont’d

Legal entity, liability for statements
of another, Janus Capital, 8:338
Madoff Ponzi scheme, breach of fidu-
ciary duty, 20:5
Nature of benefit, 8:367
Ordinary actions, 8:362
Origins of doctrine, 8:351
Parties and privity
Generally, 8:327 et seq.
See also Parties (this index)
Pleading
Generally, 8:324
Affirmative conduct, 8:321
Choice of parties, 8:320
Conspiracy, 8:325
No affirmative conduct, 8:322
Participation, 8:323
Special elements, 8:326
Preparation for or assistance to
another, Janus Capital, 8:336 et
seq.
Presence of benefit, 8:365
Primary violations, 8:355
Privity
Implied liability, 8:279
SA § 12(2), 8:269
SA § 17(a), 8:279
Sales fraud, 8:269
Proximate cause, 8:360
PSLRA, 8:347
Requirements, 8:352
Rule 10b-5 liability
Actions in concert, 8:294
Aider-abettor liability, 8:327 et
seq.
Concerted action, 8:294
Conspirators compared, 8:292
Inducement, 8:295
Injunction suits, 8:303
Insiders, inducement by, 8:299
Issuers, inducement by, 8:297
Janus Capital, Rule 10b-5(a) and
(c), 8:345
Participants generally, 8:292
Participants in violations generally,
8:294
Pleading, 8:319 et seq.

AIDER-ABETTORS—Cont’d

SEA § 20(f), 8:348

Silence, 8:363

State law, applicability of Janus

Capital, 8:344

Substantial assistance
Generally, 8:359 et seq.
Extraordinary actions, 8:362
Inaction, 8:363
Ordinary actions, 8:362
Proximate cause, 8:360
Silence, 8:363
Timing, 8:361

ALLEGATIONS

Foreign Corrupt Practices Act
(FCPA) (this index)

ALTERNATE ACCOUNT
STATEMENTS
Madoff Ponzi scheme, 20:6

ALTERNATIVE DISPUTE
RESOLUTION
See Arbitration (this index)

AMERICAN LAW INSTITUTE
(ALI)
Federal Securities Code, 1:23

Integration of fraud rules, proposals
for, 3:52
IPA, current status, 3:154

AMERICAN STOCK EXCHANGE

(ASE)

Broker-dealer supervision require-

ments, 14:174

Liabilities under SRO rules
Generally, 14:62 et seq.
See also Self Regulatory

Organizations (this index)

AMICUS CURIAE
Agency participation in private litiga-
tion
CFTC, 13:234
SEC, 13:79
SROs, 13:293
Wells Submissions (this index)

Whistleblowers, Lawson v. FMR
LLC, 22:21

Index-7



BROMBERG AND LOWENFELS ON SECURITIES F'RAUD

ANALOG DEVICES INC.

Backdating of stock options, 18:1,
18:10

ANALYSTS
Full disclosure regulations, 7:528
Sarbanes-Oxley Act, 3:168

ANCILLARY RELIEF
Generally, 13:93
Administrative enforcement

CFTC, 13:242

SEC, 13:93

SROs, 13:299
CFTC injunctions and, 13:250
Criminal enforcement

CFTC references, 13:260

SEC references, 13:130
Disgorgement (this index)
Injunctions (this index)
Insider trading actions, 7:490
Rescission (this index)
Restitution (this index)
SEC injunctions

Generally, 13:107 et seq.

For detailed treatment

See Injunctions (this index)

ANNUAL REPORTS
Generally, 6:242
Proxies and proxy solicitations, 6:211

ANNUITIES

Flexible fund annuities as securities,
5:25
Variable annuities as securities, 5:23

APPEARANCE
Arbitration (this index)

APPLE INC.
Backdating of stock options, 18:8

APPRAISALS AND APPRAISAL
RIGHTS

Generally, 6:192, 6:193
Exclusive appraisal rights, 6:192

APPROVAL

SEC investigations, use of wiretap,
13:151
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ARBITRATION
Generally, 15:1 to 15:77
AAA arbitration, 15:8
Agreements. Pre-dispute agreements,
below
Amendments to pleadings, 15:21
Appearance
Hearings, 15:25
Sanctions for noncompliance with
arbitral orders, 15:63
Aspects, 15:60
Awards
Generally, 15:50 et seq.
Challenging awards, below
Equities, awards based on, 15:75
Madoff feeder funds, awards
against, 20:18
Payment, 15:64
Power of arbitrator to grant, 15:57
Refusal to vacate, 15:59
Sanctions for noncompliance.
Sanctions, below
Briefs, 15:47
Broker as hostile witness
Claimants’ case, 15:30
Respondents’ case, 15:40
Broker-dealer disputes
Clearing brokers, 15:72
Correspondent introducing
brokers, 15:72
Equities, awards based on, 15:75
Failure to supervise, 15:73
Introducing brokers, 15:72
Litigation and arbitration
compared, 15:6
Predispute agreements, 15:5
Punitive damages, 14:111, 15:74
Securities law, arbitral extensions,
15:71 et seq.
Splitting the baby, 15:75
SRO arbitration, 15:8
Transaction Planning (this index)
Unsuitability, 15:73
Witnesses, brokers as, 15:30,
15:40
Challenging awards
Generally, 15:51 et seq.
Authority, award exceeding, 15:57
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ARBITRATION—Cont’d

Challenging awards—Cont’d
Common law grounds, 15:59
Correction, 15:58
Corruption, 15:54
Evident partiality, 15:55
Federal Arbitration Act § 10(a)(1),

15:54
Federal Arbitration Act § 10(a)(2),
15:55

Federal Arbitration Act § 10(a)(3),
15:56
Federal Arbitration Act § 10(a)(4),
15:57
Federal Arbitration Act § 11, 15:58
Fraud, 15:54
Grounds, 15:53 et seq.
Jurisdictional, 15:57
Misconduct, 15:56
Modification, 15:58
Partiality, 15:55
Power of arbitrator, award exceed-
ing, 15:57
Procedure, 15:52
Refusal to vacate, 15:59
Undue influence, 15:54
Claimants’ case
Attorneys’ fees, 15:38
Briefs, 15:47
Broker as hostile witness, 15:30
Closing, 15:46
Costs, 15:38
Cross-examination, defending
against, 15:33
Damages, 15:35
Direct examination of witnesses,
15:31, 15:43
Evidence rules, 15:32
Expert witnesses
Generally, 15:34
Cross examination, 15:42
Interest, 15:38
Mitigation of damages, 15:35
Presentation, 15:29
Punitive damages, 15:36, 15:37,
15:74
Summation, 15:46

ARBITRATION—Cont’d

Claims
Amendments to pleadings, 15:21
Considerations before filing, 15:12
Filing, 15:13
Preparing, 15:13
Responding to, 15:14
Class actions, 15:67
Clearing brokers, 15:72
Considerations before filing claims,
15:12
Consolidation, 15:18
Correction, challenging awards,
15:58

Correspondent introducing brokers,
15:72
Corruption challenges to awards,
15:54
Court cases, 15:3, 15:71
Cross-examination
Claimants’ case, 15:33
Respondents’ case, 15:41, 15:44
Customer, defined, 15:10
Damages
Attorneys’ fees, 15:38
Costs, 15:38
Interest, 15:38
Mitigation of damages, 15:35

Punitive damages, 15:36, 15:37,
15:74
Definition of customer, 15:10
Development of securities industry
arbitration, 15:4
Disciplinary authority
References to by arbitration, 15:62
Relationship to arbitration, 15:61
Disciplinary sanctions

Arbitral awards, failure to pay,
15:64

Noncompliance with arbitral
orders for production of docu-
ments or appearance, 15:63

Discovery, 15:15, 15:63

Equities, awards based on, 15:75

Evidence, prejudicial material offered
in, 15:19

Evidence rules, 15:32

Exchange arbitration systems, 15:8
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ARBITRATION—Cont’d
Expert witnesses
Claimants’ experts, 15:34
Cross examination, 15:42
Respondents’ experts, 15:45
Expungement, 15:70
Failure to supervise, 15:73
Filing claims
Generally, 15:13
Amendments to pleadings, 15:21
Fraud challenges to awards, 15:54
Hearings
Generally, 15:26 et seq.
Adjournments, 15:23
Appearances, 15:25
Awards, 15:50 et seq.
Briefs, 15:47
Broker as hostile witness, 15:30,
15:40
Claimants’ case, 15:29
Closing, 15:46
Cross-examination
Claimants’ case, 15:33

Respondents’ case, 15:41, 15:44

Direct examination
Claimants’ case, 15:31
Respondent’s case, 15:43
Evidence rules, 15:32
Expert witnesses
Claimants’ experts, 15:34
Cross examination, 15:42
Respondents’ experts, 15:45
Failure to appear, 15:25
Opening statements, 15:28
Posthearing procedures, 15:48 et
seq.
Prehearing procedures, 15:11 et
seq.
Records of proceedings, 15:24
Reopening, 15:49
Respondents’ case, 15:39 et seq.
Sequestration of witnesses, 15:27
Situs of, 15:20
Summation, 15:46
Implied liabilities under SRO rules,
14:72
Introducing brokers, 15:72
Joinder, 15:18
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ARBITRATION—Cont’d

Jurisdictional challenges, 15:57
Limitation of actions, 15:9
Litigation compared, 15:6
Madoff feeder funds, awards against,
20:18
Margin rules, applicability in, 14:61
McMahon case, 15:3, 15:71
Mediation, 15:69
Mitigation of damages, 15:35
Modification, challenging awards,
15:58
Orders, noncompliance sanctions
Appearance, 15:63
Production of documents, 15:63
Partiality challenges to awards, 15:55
Payment, disciplinary sanctions for
failure to pay arbitral awards,
15:64
Pleadings, 15:21
Posthearing procedures
Generally, 15:48 et seq.
Reopening the hearing, 15:49
Pre-dispute agreements
Generally, 15:5
Clearing brokers, 15:72
Development, 15:4
Transaction planning, 12:11
Validity, 15:3, 15:71
Prejudicial material offered in evi-
dence, 15:19
Preparing claims, 15:13
Procedures
Generally, 15:11 et seq.
AAA arbitration, 15:8
Adjournments, 15:23
Amendments to pleadings, 15:21
Awards, 15:50 et seq.
Briefs, 15:47
Consolidation, 15:18
Cross-examination
Claimants’ case, 15:33
Respondents’ case, 15:41, 15:44
Discovery, 15:15, 15:63
Evidence rules, 15:32
Exchange arbitration systems, 15:8
Filing claims, 15:13
Hearings, above
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ARBITRATION—Cont’d
Procedures—Cont’d
Joinder, 15:18
Jurisdictional challenges, 15:57
Pleadings, 15:21
Posthearing process, 15:48 et seq.
Prehearing, 15:11 et seq.
Prejudicial material offered in evi-
dence, 15:19
Preparing claims, 15:13
Reopening the hearing, 15:49
Respondents’ case, 15:39 et seq.
Responding to claims, 15:14
Selection of arbitrators, 15:16
Sequestration of witnesses, 15:27
Severance, 15:18
Situs of hearing, 15:20
SRO arbitration, 15:8
Production of documents, disciplin-
ary sanctions for noncompliance
with arbitral orders, 15:63
Punitive damages
Generally, 15:36, 15:37, 15:74
Broker-dealer liability, 14:111
Records of proceedings, 15:24
Respondents’ case
Generally, 15:39 et seq.
Briefs, 15:47
Broker as hostile witness, 15:40
Closing, 15:46
Cross-examination, defending
against, 15:41, 15:44
Expert witnesses, 15:45
Summation, 15:46
Responding to claims, 15:14
RICO claims, 15:66
Rodriguez case, 15:3, 15:71
Sanctions
Appearance, 15:63
Payment, 15:64
Production of documents, 15:63
Securities law, arbitral extensions,
15:71 et seq.
Selection of arbitrators, 15:16
Sequestration of witnesses, 15:27
Severance, 15:18
Six-year eligibility rules, 15:9
SRO arbitration, 15:8

ARBITRATION—Cont’d
SRO rules, implied liabilities, 14:72
Successful and unsuccessful cases,
15:7
Suitability rules, 14:205
Transaction planning, 12:11
Undue influence challenges to
awards, 15:54
Unsuitability, 15:73
Validity of arbitration provisions,
15:3, 15:71
Witnesses
Broker as hostile witness, 15:30,
15:40
Cross-examination
Claimants’ case, 15:33
Respondents’ case, 15:41, 15:44
Direct examination
Claimants’ case, 15:31
Respondent’s case, 15:43
Evidence rules, 15:32
Expert witnesses
Claimants’ experts, 15:34
Cross examination, 15:42
Respondents’ experts, 15:45
Sequestration, 15:27

ARGUMENTS

Rajaratnam criminal case. Insiders
and Insider Trading (this
index)

ARREST

Criminal inside trading, Raj
Rajaratnam, 21:4

ASE
See American Stock Exchange (this
index)

ASSET MANAGEMENT UNIT
SEC investigations, 20:12

ASSETS
Disclosure requirements
Generally, 6:261 et seq., 6:267
Assets
Reasons, 6:273
Value of assets, below
Existence of assets, 6:262

Index-11



BROMBERG AND LOWENFELS ON SECURITIES FRAUD

ASSETS—Cont’d
Disclosure requirements—Cont’d
Misrepresentations of value of
assets
Generally, 6:270
Defenses, 6:271
Precautions, 6:272
Value of assets
Generally, 6:263 et seq.
Firm offers, 6:265
Hard data, 6:264
Misrepresentations
Generally, 6:270
Defenses, 6:271
Precautions, 6:272
Modified view
Disposition plans, 6:266
Hard data, 6:264
Other situations, 6:268
Policies, 6:269
Reasons, 6:269
Replacement costs, 6:267
Traditional view, 6:263
Freezes, SEC, 13:100
Insider use of information about,
7:206
Sales. See Mergers (this index)

ATTORNEY-CLIENT PRIVILEGE
Whistleblower bounty program, orig-

inal information, 22:8

ATTORNEY GENERAL ERIC
SCHNEIDERMAN OF NEW
YORK

Coordinated investigations following

subprime mortgage crisis,
13:336

ATTORNEYS
Generally, 8:409 et seq.
Actions against attorneys by SEC.
SEC actions against, below
Actions in concert, 8:294
Aider-Abettors (this index)
Backdating of stock options, 18:7,
18:11
Chinese walls
Generally, 7:343 et seq.
Evolution of rule, 7:344

Index-12

ATTORNEYS—Cont’d

Chinese walls—Cont’d
Operation, 7:345
Conflicts of interest
CFTC investigations, 13:207
SEC investigations, 13:15
SRO investigations, 13:277
Conspiracies, 8:304 et seq.
Control person liability, 8:373 et seq.
Investigations
Generally, 13:1 et seq.
See also Investigations (this
index)
Backdating of stock options, 18:7,
18:11
CFTC cases, 13:219
SEC cases, 13:27
SRO cases, 13:281
Issuers, advisers to as insiders, 7:569
Madoff Ponzi scheme, compliance
counsel, 20:5
Misrepresentations
Generally, 8:411
Bond counsel issuing improper
legal opinion, SEC actions
against, 8:442
Participation, 8:410
Multiple clients
CFTC investigations, 13:207
SEC investigations, 13:15
SRO investigations, 13:277
Parties and privity
Generally, 8:409 et seq.
See also Parties (this index)
“PIPE” schemes, SEC actions
against, 8:443
Privileges
Generally, 13:31 et seq.
Attorney-client
Generally, 13:36
Waiver, 13:37 et seq.
CFTC investigations, 13:223
Claiming, strategic considerations,
13:61 to 13:65
SEC investigations, 13:31 et seq.
Self incrimination
Generally, 13:32
Waiver, 13:33
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ATTORNEYS—Cont’d
Privileges—Cont’d
SRO investigations, 13:285
Waiver, 13:33, 13:37 et seq.
Work product, 13:55, 13:59
Professional conduct rules, 8:425
“Pump-and-dump” schemes, SEC
actions against, 8:443
Regulation, 8:424 et seq.
Right to counsel
CFTC investigations, 13:206
SEC investigations, 13:14
SRO investigations, 13:276
Rule 10b-5 liability
Generally, 8:409 et seq.
Actions in concert, 8:294
Aider-abettor liability, 8:327 et
seq.
Concerted action, 8:294
Conspiracies, 8:304 et seq.

Control person liability, 8:373 et

seq.

Inducement, 8:295
Injunction suits, 8:303
Insiders, inducement by, 8:299
Issuers, inducement by, 8:297
Misrepresentations

Generally, 8:411

Participation, 8:410
Observations, 8:412
Participants generally, 8:292

Participants in violations generally,

8:294
Pleading
Generally, 8:319 et seq.
Affirmative conduct, 8:321
Aiding-abetting, 8:324
Choice of parties, 8:320
Conspiracy, 8:325

No affirmative conduct, 8:322

Participation, 8:323
Special elements, 8:326
Sarbanes-Oxley Act

Generally, 3:156 et seq., 3:165,
8:424 et seq.

Follow-up reporting obligations,

8:427
Reporting obligations, 8:426

ATTORNEYS—Cont’d
Sarbanes-Oxley Act—Cont’d

SEC, reporting to, 8:432 et seq.
SEC actions against attorneys,
below

SEC

Actions against attorneys. SEC
actions against, below
Reporting obligations, 8:432 et

seq.
Rulemaking authority as to, 3:5

SEC actions against

Generally, 8:436 et seq.

Auditors, furnishing false informa-
tion to, 8:440

Backdating of stock options, 18:11

Financial or accounting fraud,
8:440

Form 8-K, 8:439

Form 10, 8:439

Form 10-K, 8:439

Form 10-Q, 8:439

Form 13D, 8:439

Form ADV, 8:439

Form BD, 8:439

Forms 12b-25, 8:445

Manipulating stock option exercise
dates, 8:444

Offering circulars, 8:439

Participating in preparation and
filing of false and misleading
forms, 8:439

“PIPE” schemes, involvement,
8:443

Prospectuses, 8:439

Proxy statements, 8:439

“Pump-and-dump’’ schemes,
involvement, 8:443

Reflections, 8:448

Trading on inside information,
8:447

Unethical and obstructive profes-
sional conduct, 8:446

Unregistered distributions of secu-

rities, activities in connection
with, 8:441

Second-guessing disclosure counsel,

8:423

Index-13
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ATTORNEYS—Cont’d AUDIT RECORDS
Securities and Exchange Commission Sarbanes-Oxley Act actions based on,
(SEC). SEC, above 3:171

Securities professionals as insiders,
7:572

SRO investigations, right to counsel
in, 13:276

Wells Submissions (this index)

ATTORNEYS’ FEES

Generally, 9:18

Arbitrations, 15:38

Broker-dealer liability, 14:53

Contribution, 9:75

Enforcement investigations, 13:39,
13:45, 13:58

Transaction planning, allocations,
9:75

AUCTION RATE SECURITY (ARS)

LITIGATION
Coordinated SEC-state-SRO
investigations, generally, 13:322
et seq.
Criminal aspects, 13:330
Government regulatory suits, 13:329

Investor recovery as objective,
13:324

Private litigation, 13:327, 13:328
Securities and market, 13:325
Seller management liability, 13:330
State law, private litigation, 13:328
Violations, 13:326

AUDIT COMMITTEES

Generally, 8:449 et seq.

See also Directors, Corporate (this
index)

Backdating of stock options, resigna-
tions and firings, 18:7

Financial experts, Sarbanes-Oxley
Act liabilities, 3:166

AUDITORS

Indirect-impersonal dealing, GAAP
violations, 7:70

Injunctions, ancillary relief, 13:113

Madoff Ponzi scheme, 20:9

Sarbanes-Oxley Act oversight stan-
dards, 8:453

Index-14

AVERAGE ANNUAL RETURNS
Madoff Ponzi scheme, 20:2

AWARDS
Arbitration (this index)

BACKDATING OF STOCK
OPTIONS

Generally, 18:1 et seq.

Accounting rules, violations, 18:4

Acquisitions, mergers, and underwrit-
ings, effect on, 18:12

Analog Devices Inc., 18:1, 18:10

Annual, quarterly, or periodic reports,
false or misleading statements,
18:3

Apple Inc., 18:8

Bed Bath and Beyond, response to
inquiry, 18:8

Brooks Automation Inc., 18:1

Bullet-dodging, 18:1

Comverse Technology Inc., 18:1,
18:11

Derivative actions by stockholders,
18:10

DOJ investigations, 18:6, 18:8

Employee recruitment incentive,
18:10

End of options backdating, 18:15
Exchange delisting, 11:9
Expired option exercise, 18:1

False and misleading financial state-
ments, 18:3

Falsifying corporate books and
records, 18:3

Federal securities laws, violations,
18:3

Fictitious or untimely names, 18:1

Forward-dating, 18:1

Hedge funds, delayed filings of
financial statements, 18:9

In-house general counsel, criminal
prosecution, 18:11

Internal accounting controls, failure
to implement system, 18:3
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BACKDATING OF STOCK
OPTIONS—Cont’d
“In-the-money’’ options
Accounting rules, violations, 18:4
Individual circumstances caveat,
18:2
“Reloading,” 18:1
Investigations and actions by govern-
ment, 18:6, 18:8
IRC violations, 18:5
Legal backdating, 18:2
Manipulating option exercise dates,
18:14
McAfee, Inc., 18:11
Mercury Interactive Corp., 18:1,
18:10
Micrel recruitment incentive, 18:10
Monster Worldwide Inc., 18:7, 18:11
Private litigation, 18:10
Proxy solicitation involving false and
misleading statements, 18:3
Recklessness or intent to defraud,
18:3
“Reloading” with ““in-the-money”
options, 18:1
Resignations and firings, 18:7

Restatements and delayed filings of
financial statements, 18:9

Reyes conviction, 18:16

Secret slush fund of backdated
options, 18:2, 18:3

Sloppy, careless, or mistaken
backdating, 18:2

Springloading, 18:1

Springloading and bullet dodging,
18:13

Sycamore Networks Inc. employee
hire date practices, 18:10

Tax law implications and violations,
18:5

UnitedHealth Group Inc., 18:1, 18:5,
18:8, 18:10

Violations of federal securities laws,
18:3

Vitesse Semiconductor Corp., 18:1

Wider ramifications, 18:6

“BACK-OFFICE” EMPLOYEES
Madoff Ponzi scheme, 20:9

BAD FAITH
Generally, 8:210 et seq.
See also Good Faith (this index)
Burden of proof, 8:219

Effect of good or bad faith generally,
8:216 et seq.

Good reputation, effect of, 8:218
Insufficiency, 8:215
Necessity of, 8:212, 8:213
Proof, 8:220
Scienter
Generally, 8:210 et seq.
Burden of proof, 8:219

Effect of good or bad faith gener-
ally, 8:216 et seq.

Good reputation, effect of, 8:218
Insufficiency, 8:215
Necessity of, 8:212, 8:213
Proof, 8:220
Sufficiency, 8:214

Sufficiency, 8:214

Versions of scienter, relations among,
8:211

BAIL IN SECURITIES
PROSECUTIONS

Insiders and Insider Trading (this
index)

BALANCE SHEETS

Off-balance sheet transactions,
Sarbanes-Oxley Act, 8:413

BANCO SANTANDER

Madoff feeder funds, globalization,
20:21

BANKERS
Investment Bankers (this index)

BANKS
Tender offer regulation, 6:29

BASIC CASE

Private actions, loss causation in
Supreme Court decision, 8:565

BED BATH AND BEYOND

Backdating of stock options, response
to inquiry, 18:8

Index-15
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BELIEF
Defendant’s belief
Rule 10b-5 fraud, 8:240
Scienter
Burden of proof, 8:74, 8:77
Expert parts of registration state-
ments, 8:76 et seq.
Proof, 8:75, 8:78
Defendant’s knowledge and belief
Broker-dealer fraud, 8:141
Burden of proof, 8:141
Proxy fraud
Generally, 8:126 et seq.
Burden of proof, 8:127
Proof, 8:128
Scienter, 8:141
Tender offer fraud
Generally, 8:133 et seq.
Burden of proof, 8:134
Proof, 8:135
Intent (this index)
Knowledge (this index)

Proxy fraud, defendant’s knowledge
and belief

Generally, 8:126 et seq.
Burden of proof, 8:127
Proof, 8:128
Scienter
See also Scienter (this index)
Defendant’s belief
Burden of proof, 8:74, 8:77

Expert parts of registration state-
ments, 8:76 et seq.

Proof, 8:75, 8:78
Tender offer fraud, defendant’s
knowledge and belief

Generally, 8:133 et seq.
Burden of proof, 8:134
Proof, 8:135

BESPEAKS CAUTION DOCTRINE
Generally, 8:2
Nondisclosure liability, 8:2
Safe harbor for predictions and
projections, 7:22
BIRNBAUM RULE
Generally, 5:70

Index-16

BIRNBAUM RULE—Cont’d
Interrelations of fraud rules generally,
3:50
Supreme Court’s dispositions, 5:71
BITCOIN
Background, 25:3

BLACKOUTS
Insider trading, director and officer
trading during, 7:161
BLANK CHECK COMPANIES
Penny stock sales, 14:145

BLOCKCHAIN
Cryptocurrencies (this index)

BLUE CHIP CASE
Private actions, loss causation in
Supreme Court decision, 8:560

BLUE SKY LAWS
See State Law (this index)

BONDS

Actions on, SLUSA limitations,
3:211

Municipal securities, suitability rules,
14:193

BOOK VALUE
Value indicators generally, 5:162

BORAK DECISION
Private actions, loss causation in
Supreme Court decision, 8:557

BOUNTY PROGRAMS
Whistleblowers (this index)

BREACH OF FIDUCIARY DUTY
Madoff Ponzi scheme, 20:5

BREAKPOINT DISCOUNTS

Mutual fund violations, sales charges,
17:15

BRIBERY

Foreign Corrupt Practices Act
(FCPA), undisclosed payments
to foreign government officials,
19:1 et seq.

BRIEFS
SEC proceedings, 1:13
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BRIEFS—Cont’d

Wells Submissions (this index)

BROKER-DEALER LIABILITY

Generally, 14:1 et seq.
See also Direct-Personal Dealing
(this index)
Accumulation of stock, manipulation
by, 7:134
Aider-abettor liabilities, 7:449
Arbitration
See also Arbitration (this index)
Clearing brokers, 15:72

Correspondent introducing
brokers, 15:72

Equities, awards based on, 15:75
Failure to supervise, 15:73
Introducing brokers, 15:72
Litigation compared, 15:6
Punitive damages, 14:111, 15:74

Securities law, arbitral extensions,
15:71 et seq.

Splitting the baby, 15:75
SRO arbitration procedures, 15:8
Suitability rules, 14:205
Unsuitability, 15:73
Witnesses, brokers as, 15:30,
15:40
Attorneys’ fees, 14:53
Awareness of MNPI
Generally, 7:316, 7:349 et seq.
Possession distinguished, 7:349
Bar orders against individuals, 13:87
Blank check companies, 14:145
Broker’s knowledge, 14:41
Burden of proof
Express actions, 14:42
Insider trading charges, 7:366
Business judgment standard, 7:50
Capping, 7:136
Causation, 14:91 et seq.
Chinese walls
Generally, 7:343 et seq.
Evolution of rule, 7:344
Operation, 7:345
Churning (this index)
Circular trading, 7:135

BROKER-DEALER LIABILITY

—Cont’d
Class actions
SA§ 11, 14:18
SA§ 12,14:57
Clearing brokers, 15:72
Collateral bar orders against
individuals, 13:87, 13:88
Commissions, 5:133
Connection requirement
Commissions, 5:133
Kickbacks, 5:133
Contraction era, compensatory dam-
ages in, 14:105
Control, churning, 14:113
Control person liability
Generally, 7:451 et seq., 8:373 et
seq., 8:394 et seq.
All control persons, 7:453
Amount of liability, 7:459
Broker-dealer control persons,
7:456
B test, 7:456
Contribution to violation, 7:458
Failure to act, 7:455
Investment adviser control
persons, 7:456
Knowledge
Failure to have preventive poli-
cies in place, 7:457
Likelihood of violation, 7:454
Penalties, 7:440
Policy/procedure failures, 7:457
Private actions against, 7:486,
7:512
Reckless disregard
Failure to have preventive poli-
cies in place, 7:457
Likelihood of violation, 7:454
Requirements, 7:452
Respondeat superior liability,
7:450
Substantial contribution to viola-
tion, 7:458
A test, 7:453
Cornering the market, 7:134

Correspondent introducing brokers,
15:72

Index-17
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BROKER-DEALER LIABILITY

—Cont’d
Costs in express actions, 14:53
Criminal prosecutions
Generally, 7:460 et seq.
Amount of penalties, 7:466
Disgorgement, 7:465
Judge or jury, 7:467
Mail and wire fraud, 7:463
Penalties, 7:466
Restitution, 7:465
RICO, 7:464
Securities violations, 7:462
Cross trading
Generally, 14:128
Manipulation, 7:135
Crowdfunding, 14:215
Cybersecurity, 26:4, 26:5
Damages
Express actions, 14:46, 14:51
Implied actions, 14:95 et seq.
SA§ 11, 14:15
Debt securities markups, 14:163
Defenses to insider trading charges
Amount defined, 7:355
Binding contract defense, 7:351
Burden of proof, 7:369
Common terms and issues, 7:355
et seq.
Date defined, 7:357
Delegation alternative to amount,
price and date, 7:358
Exclusiveness of defenses, 7:360
Institutional defenses, 7:361
Instructions defense, 7:352
Overriding limitations, 7:359
Price defined, 7:356
Relation to other laws, 7:362
Systematic plans defense, 7:353
Tracking plans defense, 7:354
Direct and indirect dealings, 4:1
Disclosures
Corrections, 6:312
Markup and markdown practices,
14:149
Due diligence defense
Generally, 14:5

Index-18

BROKER-DEALER LIABILITY

—Cont’d

Due diligence defense—Cont’d

Misrepresentation claims,
consideration of, 7:52
SEC view, 14:9

Equities, arbitration awards based on,

15:75

Excessive trading

Generally, 14:114 et seq.

See also Churning (this index)

Benchmark for, 14:116 et seq.

Commission ratios, 14:119 et seq.

Cross trading, 14:128

Frequency of trades, 14:122

In-and-out trading, 14:122

Loss ratio, 14:126

Number of trades, 14:122

Quality of securities purchased,
14:127

Six, rule of, 14:116 et seq.

Turnover rate, 14:115

Expert testimony, churning, 14:132
Express actions

Generally, 14:2 et seq.
Attorneys’ fees, 14:53
Broker as defendant
SA § 12(a)(1), 14:20
SA § 12(a)(2), 14:28
Broker’s knowledge, 14:41
Burden of proof, 14:42
Class actions
SA§ 11, 14:18
SA § 12, 14:57
Costs, 14:53
Damages
Generally, 14:46, 14:51
SA§ 11, 14:15
Integrated disclosure systems, 14:7
Interest, 14:48
Limitation of actions
Generally, 14:17
SA § 12(a)(1), 14:25
SA § 12(a)(2), 14:56
Misrepresentations, 14:39
Offerors, brokers as
SA § 12(a)(1), 14:22
SA § 12(a)(2), 14:29 et seq.
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BROKER-DEALER LIABILITY BROKER-DEALER LIABILITY
—Cont’d —Cont’d
Express actions—Cont’d Express actions—Cont’d
Omissions, 14:39 SA § 12(a)(1)—Cont’d
In pari delicto defense, 14:21 Class actions, 14:57

Privity, 14:34
Proximate cause, 14:35
Punitive damages, 14:54
Purchaser, plaintiff as
SA § 12(a)(1), 14:23
SA § 12(a)(2), 14:44
Purchaser’s knowledge, 14:40
Recovery, 14:45 et seq.
Rescission, 14:46, 14:50
SA§11
Generally, 14:2 et seq., 14:3 et
seq.
Court cases, 14:6
Damages, 14:15
Due diligence defense
Generally, 14:5
SEC view, 14:9
Integrated disclosure systems,
14:7
Later filings, effect of, 14:10
Non-managing underwriters,
14:13
Participating underwriters,
14:13
Policy considerations, 14:12
Reasonable investigation
defense
Generally, 14:5
Integrated disclosure systems,
14:7
SEC Rule 176, 14:8
Reasonable investigation
requirement, 14:11
SEC Rule 176, 14:7
SEC Rule 412, 14:7
SEC view of due diligence
techniques, 14:9
Underwriters
Generally, 14:4
Due diligence, 14:14
SA § 12(a)(1)
Generally, 14:19 et seq.
Broker as defendant, 14:20

Exemptions from SA § 5, 14:24
Limitation of actions, 14:25
Offerors, brokers as, 14:22

In pari delicto defense, 14:21
Purchaser, plaintiff as, 14:23
Sellers, brokers as, 14:22
Violations of SA § 5, 14:26

SA § 12(a)(2)

Generally, 14:27 et seq.

Attorneys’ fees, 14:53

Broker as defendant, 14:28

Broker’s knowledge, 14:41

Burden of proof, 14:42

Class actions, 14:57

Costs, 14:53

Damages, 14:46, 14:51

Interest, 14:48

Limitation of actions, 14:56

Misrepresentations, 14:39

Offerors, brokers as, 14:29 et
seq.

Omissions, 14:39

Pinter case, 14:30, 14:38

Privity, 14:34

Proximate cause, 14:35

Punitive damages, 14:54

Purchaser, plaintiff as, 14:44

Purchaser’s knowledge, 14:40

Reasonable care, 14:43

Reasonable investigation
requirement, 14:43

Recovery, 14:45 et seq.

Rescission, 14:46, 14:50

SEA § 10(b) and, overlap
between, 14:55

Sellers, brokers as, 14:29 et seq.

Substantial factor in sale, broker
as, 14:35

Tax considerations, 14:48

Tender, 14:49

Transactional coverage, 14:58

Sellers, brokers as

SA § 12(a)(1), 14:22
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BROKER-DEALER LIABILITY
—Cont’d
Express actions—Cont’d
Sellers, brokers as—Cont’d
SA § 12(a)(2), 14:29 et seq.
Substantial factor in sale, broker
as, 14:35
Tax considerations, 14:48
Violations of SA § 5, 14:26
Failure to supervise, 15:73

Fiduciary criteria and insider liability

Generally, 7:561 et seq.
Contraction era, 7:576
Creation
Generally, 7:567
Advisers to issuers, 7:569
Business associates of issuers,
7:570
Law characterizing relation,
7:573
Position with issuer, 7:568
Prior dealings, creation by,
7:571
Securities professionals, 7:572
Criteria, 7:561 et seq.
Expansion era, 7:574
Issuers, 7:565
Market insiders, 7:575
Suitability, 14:202, 14:206
With whom must relationship
exist, 7:562 et seq.
Flexible fund annuities, 5:24
Front running manipulation
Generally, 7:139 et seq.
Court cases, 7:142
SEC interpretations
Generally, 7:140
Decisions, 7:142
SRO interpretations
Generally, 7:140
Criticisms, 7:141
Decisions, 7:142
Insider trading, 7:168
Full disclosure regulations, analysts
roles, 7:528
Good faith, 7:53

Guidelines for information releases,

7:54
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BROKER-DEALER LIABILITY
—Cont’d
Implied actions
See also Implied Liability (this

index)

Margin rules

Generally, 14:59
Arbitration, use in, 14:61
Court cases, 14:60
SEA § 7, 14:59

Rule 10b-5

Generally, 14:73 et seq.
Causation, 14:91 et seq.
Connection requirement, 14:94
Contraction era, compensatory
damages in, 14:105
Damages, 14:95 et seq.
Elements of action, 14:74
Issuer misrepresentations, 14:76
Issuer nondisclosures, 14:77
Justifiable reliance, 14:89
Market misrepresentations,
14:78
Market nondisclosures, 14:79
Materiality, 14:82
Misrepresentation, 14:75 et seq.
Mitigation of damages, 14:102
Nondisclosure, 14:75 et seq.
Opinions, 14:81
Out-of-pocket damages, 14:103
Predictions, 14:81
Proximate cause, 14:92
Punitive damages, 14:106 et
seq.
Recklessness, 14:83 et seq.
Recommendations, 14:81
Reliance, 14:86 et seq.
Rescission
Chasins measure, 14:97
Lost profits, 14:101
Nye measure, 14:101
Rolf measure, 14:100
Restitution, 14:104
Scienter, 14:83 et seq.

SRO rules

Generally, 14:62 et seq.
Arbitration, 14:72
Buttrey doctrine, 14:65
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BROKER-DEALER LIABILITY
—Cont’d
Implied actions—Cont’d
SRO rules—Cont’d
Colonial Realty doctrine, 14:64
Contraction era, 14:71
Court cases, 14:64 et seq.
Expansion era, 14:63 et seq.
In-and-out trading, 14:122
Indemnification, 9:76
Information release guidelines, 7:54
Inquiry duties of brokers, 14:189
Insider trading

BROKER-DEALER LIABILITY
—Cont’d
Insider trading—Cont’d
Control person liability

Generally, 7:451 et seq.

All control persons, 7:453

Amount of liability, 7:459

Broker-dealer control persons,
7:456

B test, 7:456

Contribution to violation, 7:458

Failure to act, 7:455

Investment adviser control

Generally, 7:213 et seq., 7:557 et
seq.
See also Insiders and Insider

Trading (this index)

Access criteria, 7:560
Acquisitions, 7:214
Administrative enforcement
Generally, 7:415 et seq., 7:416
et seq.
Ancillary relief, 7:419, 7:437
Civil penalties, 7:420
Disgorgement, 7:418, 7:425 et
seq.
Hearing, right to, 7:424
Injunctive actions

Generally, 7:422 et seq.

Disgorgement orders, 7:425

et seq.

Hearing, right to, 7:424
Judge or jury, 7:421
Sanctions, 7:417

Aider-abettors, 7:449
Burden of proof
Generally, 7:366
Defenses, 7:369
Institutions, 7:367
Buyers, 7:563
Congressional intent, 7:559
Connection with requirement
Market transactions, 7:370
Rule 10b-5, 7:370
Rule 14e-3, 7:371
Tender offers, 7:371
Contraction era, 7:561 et seq.

persons, 7:456
Knowledge
Failure to have preventive
policies in place, 7:457
Likelihood of violation, 7:454
Penalties, 7:440
Policy/procedure failures, 7:457
Reckless disregard
Failure to have preventive
policies in place, 7:457
Likelihood of violation, 7:454
Requirements, 7:452
Respondeat superior liability,
7:450
Substantial contribution to viola-
tion, 7:458
A test, 7:453
Criminal enforcement, 7:465
Damages, 7:488
Defenses, burden of proving,
7:369
Disgorgement, 7:465
Expansion era, 7:560
Institutions, burden of proof, 7:367
Issuers, applicability to, 7:565
Judge or jury
Criminal proceedings, 7:467
SEC penalty actions, 7:446
Martha Stewart case
Generally, 7:403 et seq.
Acquittal, 7:411
Background of case, 7:404
Imclone stock sale, 7:404
Indictment, 7:405
Inferences from evidence, 7:409
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BROKER-DEALER LIABILITY

—Cont’d

Insider trading—Cont’d

Martha Stewart case—Cont’d
Intent inference test, 7:410
Limits on argument and evi-

dence, 7:407
Misrepresentation, 7:406

Scienter, generally, 7:403 et seq.

Sufficiency of evidence test,
7:408
Motion practice, 7:365
Opposite side traders
Damages, 7:522
Elements of action, 7:518

Relations of parties to market,
7:494

Suits by, 7:504
Parties, 7:363
Pleading
Generally, 7:364
Scienter, 7:398
Policies, preventive
Generally, 7:468 et seq., 7:470

Control person liabilities for
failure to have, 7:457
Education, 7:473
Information policies and
procedures, 7:474
Investment advisers, 7:470

Nature of policies and
procedures, 7:472

Organizations, requirements for,
7:471

Procedures, 7:476

Sanctions for violations, 7:477

Tipping policies, 7:475

Trading policies, 7:475
Private actions

Generally, 7:478 et seq., 7:491
et seq.

Amount of liability, 7:488,
7:521 et seq.

Ancillary relief, 7:490, 7:525
Background, 7:501
Causation, 7:517

Contemporaneous traders,
actions by, 7:503 et seq.
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BROKER-DEALER LIABILITY

—Cont’d

Insider trading—Cont’d

Private actions—Cont’d

Control persons, actions against,
7:486, 7:512

Convertibles traders, suits by,
7:508

Damages, 7:488, 7:521 et seq.

Elements of action, 7:514 et
seq.

Express causes of action, 7:478
et seq.

Fiduciary theory, 7:498
Implied causes of action, 7:491
et seq., 7:493 et seq.

Market, relation of parties to,
7:493 et seq.
Misappropriation theory, 7:499
Opposite side traders
Damages, 7:522
Elements of action, 7:518

Relations of parties to market,
7:494
Suits by, 7:504
Option traders, suits by, 7:507
Other liabilities, relation to,
7:489
Parties defendant, 7:483, 7:509
Parties plaintiff
Express causes of action,
7:480 et seq.
Implied actions, 7:502 et seq.
Relation to other liabilities,
7:489, 7:524
Reliance, 7:516
Rule 10b-5, 7:497 et seq.
Rule 14e-3, 7:500
Same class of securities, actions
by traders in, 7:482, 7:506
Same side traders
Damages, 7:523
Elements of action, 7:519
Relations of parties to market,
7:495
Suits by, 7:505
Standing, 7:520
Tippers, actions against, 7:485,
7:511



INDEX

BROKER-DEALER LIABILITY
—Cont’d
Insider trading—Cont’d
Private actions—Cont’d
Traders
Actions against, 7:484, 7:510
Contemporaneous, suits by,
7:481
Who can be sued, 7:483, 7:509
Who can sue, generally, 7:502
Who may sue
Express causes of action,
7:480 et seq.

Implied actions, 7:502 et seq.
Procedural aspects, 7:363 et seq.
Proof, 7:368
Publicity, 7:216
Quantum of proof, 7:366, 7:367
Recommendations, 7:215
Relationships subject to regulation,

7:562 et seq.

Respondeat superior liability,
7:450
RICO, 7:414, 7:464
Same side traders
Damages, 7:523
Elements of action, 7:519
Relations of parties to market,
7:495

Suits by, 7:505

Scienter
Generally, 7:372 et seq.
Fiduciary theory

Tippers, 7:381

Trading insiders, 7:377

Trading tippees, 7:385

Mail and wire fraud, 7:413
Martha Stewart case

Generally, 7:403 et seq.

Acquittal, 7:411

Background of case, 7:404

Imclone stock sale, 7:404

Indictment, 7:405

Inferences from evidence,
7:409

Intent inference test, 7:410

Limits on argument and evi-
dence, 7:407

BROKER-DEALER LIABILITY
—Cont’d
Insider trading—Cont’d
Scienter—Cont’d
Martha Stewart case—Cont’d
Misrepresentation, 7:406
Sufficiency of evidence test,
7:408
Misappropriation theory
Tippers, 7:382
Trading insiders, 7:378
Trading tippees, 7:386
Pleading, 7:398
Proof, 7:399 et seq.
Rule 10b-5, 7:374 et seq.
Rule 14e-3,7:412
Tippers
Generally, 7:379 et seq.
Proof, 7:401
Trading insiders
Generally, 7:375 et seq.
Proof, 7:400
Trading tippees
Generally, 7:383 et seq.
Proof, 7:402
SEC efforts to define, 7:559
SEC penalty actions
Generally, 7:438
Aider-abettors, 7:449
Amount of penalty
Control persons, 7:459
Court-imposed, 7:439
Bounties, 7:445
Control persons, penalties
imposed on, 7:440
Court imposed penalties, 7:439
Disposition of penalties, 7:445
Double jeopardy limitations,
7:443
Factors considered in imposition
of penalties, 7:442
Informants, awards to, 7:445
Judge or jury, 7:446
Maximum penalties imposed,
7:441
Persons liable
Generally, 7:447
Aider-abettors, 7:449
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BROKER-DEALER LIABILITY
—Cont’d
Insider trading—Cont’d
SEC penalty actions—Cont’d
Persons liable—Cont’d
Employers, 7:450
Respondeat superior liability,
7:450
Tippers, 7:448
Traders, 7:448
Respondeat superior liability,
7:450
Settled penalties, 7:444
Tippees, penalties imposed on,
7:439
Traders, penalties imposed on,
7:439
Sellers, 7:563
Tender offers, 7:214
Third parties, applicability to,
7:566
Tippers, scienter, 7:379 et seq.
Unfairness criteria, 7:560
Insider Trading and Securities Fraud
Enforcement Act, 14:168
Institutional investors, suitability
rules, 14:190
Insurance, 9:76
Integrated disclosure systems, 14:7
Intent, consideration of in misrepre-
sentation claims, 7:53
Interrelations of fraud rules
Generally, 3:37 et seq.
Birnbaum rule, 3:50
Breadth of proscriptions, 3:52
Causation, 3:48
Defenses to private actions, 3:51
Displacing provisions, 3:53
Elements of private cause of
action, 3:50
Exempt offerings, 3:46
Implied and express private
actions, 3:50
Implied Liability (this index)
Integration proposals, 3:52
Joint use of multiple provisions,
3:53
Overlapping provisions, 3:53 et
seq.
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BROKER-DEALER LIABILITY
—Cont’d
Interrelations of fraud rules—Cont’d
Parties subject to rule, 3:49
Place of transaction as factor, 3:38
Prospectus fraud, 3:41 et seq.
Public offerings, 3:40
Registered offerings, 3:39, 3:45
Relationship of conduct to transac-
tion, 3:48
Transactions covered, 3:38
Types of violations proscribed,
3:47
Unregistered offerings, 3:46
Introducing brokers, 15:72
Joint and several liability, 9:31
Jurisdiction, generally, 11:15
Justifiable reliance, 14:89
Kickbacks, 5:133
Limitation of actions
Generally, 11:45 et seq.
See also Limitation of Actions
(this index)
Express actions
SA § 12(a)(1), 14:25
SA § 12(a)(2), 14:56
Lost profits, rescission and, 14:101
Manipulation
Generally, 7:118 et seq.
Accumulation of stock, 7:134
Actual or apparent trading, 7:124
Capping, 7:136
Circular trading, 7:135
Cornering the market, 7:134
Cross trading, 7:135
Definition, 7:119
Depressing prices, 7:124
Federal securities laws, 7:120
Front running
Generally, 7:139 et seq.
Court cases, 7:142
SEC interpretations
Generally, 7:140
Decisions, 7:142
SRO interpretations
Generally, 7:140
Criticisms, 7:141
Decisions, 7:142
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BROKER-DEALER LIABILITY

—Cont’d

Manipulation—Cont’d

Front running—Cont’d
SRO interpretations—Cont’d
Insider trading, 7:168
Marking the close, 7:131
Matched orders, 7:121
Painting the tape, 7:132
Parking
Generally, 7:143 et seq.
Capital requirements, use to
avoid, 7:147
Control fights, use in, 7:146
Definitions, 7:144
Margin requirements, parking to
avoid, 7:148
Record keeping violations,
7:149
Tax evasion uses, 7:150
Pegging, 7:136
Raising prices, 7:124
Rule 10b-5
Generally, 7:130 et seq.
Accumulation of stock, 7:134
Capping, 7:136
Circular trading, 7:135
Control, 7:138
Cornering the market, 7:134
Cross trading, 7:135
Domination, 7:138
Front running manipulation,
above
Marking the close, 7:131
Painting the tape, 7:132
Parking, above
Pegging, 7:136
Short selling, 7:137
Successive activity price
manipulations, 7:133
SEA § 9(a)(1), 7:121
SEA § 9(a)(2)
Generally, 7:122 et seq.
Actual or apparent trading,
7:124
Depressing prices, 7:124
Purpose, 7:125
Raising prices, 7:124

BROKER-DEALER LIABILITY
—Cont’d
Manipulation—Cont’d
SEA § 9(a)(2)—Cont’d
Series of transactions, 7:123
SEA § 9(a)(3), 7:126
SEA § 9(a)(4), 7:126
SEA § 9(a)(5), 7:126
SEA § 9(a)(6), 7:127
SEA § 9(b), 7:128
SEA § 9(e), 7:129
Short selling, 7:137
Successive activity price manipula-
tions, 7:133
Wash sales, 7:121
Margin rules
Generally, 14:59
Arbitration, use in, 14:61
Court cases, 14:60
Parking to avoid, 7:148
SEA § 7, 14:59
Market insiders, 7:575
Market maker status, 14:152 et seq.
Market reaction as public/nonpublic
test of information, 7:281
Marking the close, 7:131
Markup and markdown practices
Generally, 14:148 et seq.
Basis
Generally, 14:150 et seq.
Contemporaneous defined
NASD criteria, 14:161
SEC criteria, 14:156
Customers, comparative
frequency of purchases
from, 14:158
Dominating market makers,
14:154
Inter-dealer prices, availability
of, 14:155
Inter-dealer trades, frequency of,
14:158
Market-makers, retail, 14:153
Market maker status, 14:152 et
seq.
NASD criteria, 14:157 et seq.

Non dominating market makers,
14:160

Index-25



BRrROMBERG AND LOWENFELS ON SECURITIES FRAUD

BROKER-DEALER LIABILITY

—Cont’d

Markup and markdown practices

—Cont’d
Basis—Cont’d
Non market makers
NASD criteria, 14:159
SEC criteria, 14:152
Retailer market makers, 14:153
SEC criteria, 14:150 et seq.
Debt securities markups, 14:163
Disclosure, 14:149
Five percent policy, 14:162
Inter-dealer prices, availability of,
14:155
Inter-dealer trades, frequency of,
14:158
Market maker status, 14:152 et
seq.

Matched order manipulations, 7:121
Materiality

Generally, 14:82
Public disclosure and, 7:280

Misappropriation theory of insider

liabilities
Generally, 7:577
Agreed confidentiality, 7:589
Close family relationships, 7:587
Connection element, 7:597
Connection with transaction, 7:680
Court cases, 7:582 et seq.
Enforcement actions, 7:578
Family relationships, 7:587
Mail and wire fraud, 7:594
Private actions, 7:579, 7:603
Rule 10b5-2, 7:585 et seq.
Shared confidences, 7:590
Misrepresentations
Generally, 7:5, 7:46 et seq.
See also Forward Looking Infor-

mation (this index)

Analyst projections, 7:9
Business judgment standard, 7:50
Company projections, 7:8
Due diligence, 7:52
Earnings, 7:47
Express actions, 14:39
Good faith, 7:53
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BROKER-DEALER LIABILITY

—Cont’d

Misrepresentations—Cont’d

Guidelines for information
releases, 7:54
Information release guidelines,
7:54
Intent, 7:53
Negligence, 7:52
Predictions, 7:46
Predictions and projection
disclosure obligations
Generally, 7:10 et seq.
Capital resources, 7:15
Liquidity, 7:14
With MD&A requirement
Administrative enforcement,
7:13
Private actions, 7:17
Operation results, 7:16
Private actions on MD&A
requirements, 7:17
Restrictions on disclosures, 7:18
Safe harbor
Generally, 7:19 et seq.
Background, 7:20
Bespeaks caution doctrine,
7:22
PSLRA
Generally, 7:23 et seq.
Actual knowledge prong,
7:36
Attacking cautionary state-
ments, 7:29
Caution prong, 7:26
Corrections, 7:45
Definition of forward look-
ing statement, 7:25
Discovery stays, 7:44
Drafting cautionary state-
ments, 7:28
Eligible makers, 7:37
Exclusions, 7:40
Expandability, 7:41
Falsity, actual knowledge
of, 7:36
Immateriality, 7:35, 7:38
Later disclosures, 7:30
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BROKER-DEALER LIABILITY
—Cont’d
Misrepresentations—Cont’d
Predictions and projection
disclosure obligations
—Cont’d
Safe harbor—Cont’d
PSLRA—Cont’d
Motion practice, 7:43
Nonexclusiveness, 7:41
Oral statements referencing
caution, 7:31, 7:39
Procedural aspects, 7:42
Prohibited uses, 7:40
Scope of Act, 7:24
Statements with cautions,
7:27
Update duty, 7:45
Readily available cautionary
statements
Generally disseminated,
7:34
SEC filings, 7:33
Timing, 7:32
SA Rule 175, 7:21
SEA Rule 3b-6, 7:21
SEC, traditional position, 7:18
With SEC encouragement, 7:12
Without SEC rule, 7:11
Public disclosure as curing, 7:276
et seq.
Reasonable investor standard, 7:51
Scienter, 7:53
Standards for preparation of infor-
mation, 7:49
Suitability rules, 14:198
Violations, criteria for determining,
7:49
MNPI
Nonpublic information, below
Motion practice, 7:365
Negligence
Misrepresentation claims,
consideration of, 7:52
Suitability claims, 14:203
Non-managing underwriters, 14:13
Nonpublic information
Generally, 7:271 et seq.

BROKER-DEALER LIABILITY

—Cont’d

Nonpublic information—Cont’d

Absorption requirement, 7:306 et
seq.
Burden of proof, 7:312
Duty to disclose generally, 7:275
Eliminating nonpublic information,
Regulation FD, 7:552
Full disclosure duty triggered by
partial disclosure of, 7:536
Investment community disclosure,
7:300
Issuer disclosures
Generally, 7:282 et seq.
Proxy statements, 7:287
Reports, 7:289
Tender offer statements, 7:288
Law and fact questions, 7:314
Market reaction as public/
nonpublic test, 7:281

Materiality and public disclosure,
7:280
Media disclosures
Generally, 7:292 et seq.
Particular media, 7:299
Timing, 7:297
Misrepresentations, public
disclosure as curing, 7:276 et
seq.
Motion practice, 7:311
Omissions, public disclosure as
curing, 7:276 et seq.
Pleading, 7:310
Procedural aspects, 7:309 et seq.
Proof, 7:313
Proxy statements, 7:287
Public as affecting insider trading,
7:272 et seq.
Quantum of proof, 7:312
Rumors, 7:301
Time in becoming public, 7:304 et
seq.
Tipping of, 7:272 et seq.

Omissions

Express actions, 14:39

Public disclosure as curing, 7:276
et seq.
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BROKER-DEALER LIABILITY

—Cont’d
On basis of inside information, trades
made, 7:348
Opinions, 14:81
Opposite side traders
Damages, 7:522
Elements of action, 7:518
Relations of parties to market,
7:494
Suits by, 7:504
Options, suitability rules, 14:192
Organization of treatise, 4:1
Out-of-pocket damages, 14:103
Painting the tape, 7:132
In pari delicto defense, 14:21
Parking
Generally, 7:143 et seq.

Capital requirements, use to avoid,
7:147
Control fights, use in, 7:146
Definitions, 7:144
Margin requirements, parking to
avoid, 7:148
Record keeping violations, 7:149
Tax evasion uses, 7:150
Participating underwriters, 14:13
Pegging, 7:136
Penny Stock Sales (this index)
Personal and impersonal dealings,
4:1
Pleading
Generally, 11:104 et seq.
See also Pleading (this index)
Churning, 14:131
Insider trading charges, 7:364

Nonpublic nature of information,
7:310

Possession of MNPI
Generally, 7:316
Awareness and possession

distinguished, 7:349

Burden of proof, 7:321, 7:341
Chinese walls, 7:343 et seq.
Connection with transaction, 7:681
Individuals, proof for, 7:342
Knowing possession, 7:320
Mere possession, 7:319
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BROKER-DEALER LIABILITY
—Cont’d
Possession of MNPI—Cont’d
Organizations, proof for, 7:343 et
seq.

Precautions against trading, 7:346

Proof, 7:322 et seq.

Rule 10b-5
Generally, 7:318 et seq.
Access, proof of, 7:323
Awareness and possession

distinguished, 7:349

Burden of proof, 7:321
Contact, proof of, 7:324
Individuals, proof as to, 7:322
Knowing possession, 7:320
Mere possession, 7:319
Organizations, proof for, 7:326
Proof, 7:322 et seq.
Trading, proof of, 7:325

Use inferred from possession,
7:328

Rule 14e-3
Generally, 7:340 et seq.
Burden of proof, 7:341
Chinese walls, 7:343 et seq.
Individuals, proof for, 7:342
Organizations, proof for, 7:343
et seq.

Precautions against trading,
7:346

Standard of proof, 7:341
Standard of proof, 7:341
Use compared, 7:317

Predictions, 7:7, 14:81
Privity
Express actions, 14:34
Implied liability, 8:276
SA § 12(2), 8:266
SA § 17(a), 8:276
Sales fraud, 8:266
SEA § 15(c)(1), 8:286
Procedure, 14:130 et seq.
Proof of churning, 14:132
Proximate cause
Generally, 14:92
Express actions, 14:35
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BROKER-DEALER LIABILITY

—Cont’d
Public or nonpublic character of
information. Nonpublic informa-
tion, above
Punitive damages
Generally, 14:106 et seq., 15:74
Arbitration, 14:111
Express actions, 14:54
Purchaser, plaintiff as
SA § 12(a)(1), 14:23
SA § 12(a)(2), 14:44
Purchaser’s knowledge, 14:40
Quantum of proof, insider trading
charges, 7:366
Reasonable investigation defense
Generally, 14:5
Integrated disclosure systems, 14:7
SA§ 11, 14:11
SA § 12(a)(2), 14:43
SEC Rule 176, 14:8
Reasonable investor standard, 7:51
Recklessness, 14:83 et seq.
Recommendations
Generally, 14:81
Suitability rules, 14:186
Reliance, 14:86 et seq.
Remedies (this index)
Rescission
Chasins measure, 14:97
Express actions, 14:46, 14:50
Implied actions, 14:95 et seq.
Lost profits, 14:101
Nye measure, 14:101
Rolf measure, 14:100
Respondeat superior liability, insider
trading, 7:450
Restitution, 14:104
Retirement accounts, suitability and
fiduciary duty, 14:206
Rule 10b-5
Generally, 14:73 et seq.
Application to, 3:27
Causation, 14:91 et seq.
Connection requirement, 14:94
Contraction era, compensatory
damages in, 14:105
Damages, 14:95 et seq.

BROKER-DEALER LIABILITY

—Cont’d
Rule 10b-5—Cont’d
Elements of action, 14:74
Issuer misrepresentations, 14:76
Issuer nondisclosures, 14:77
Justifiable reliance, 14:89
Market misrepresentations, 14:78
Market nondisclosures, 14:79
Materiality, 14:82
Misrepresentation, 14:75 et seq.
Mitigation of damages, 14:102
Nondisclosure, 14:75 et seq.
Opinions, 14:81
Out-of-pocket damages, 14:103
Predictions, 14:81
Proximate cause, 14:92
Punitive damages, 14:106 et seq.
Recklessness, 14:83 et seq.
Recommendations, 14:81
Reliance, 14:86 et seq.
Rescission
Chasins measure, 14:97
Lost profits, 14:101
Nye measure, 14:101
Rolf measure, 14:100
Restitution, 14:104
Scienter, 14:83 et seq.
Rumors, 7:301
SA§ 11
Generally, 14:2 et seq., 14:3 et
seq.
Court cases, 14:6
Damages, 14:15
Due diligence defense
Generally, 14:5
SEC view, 14:9
Integrated disclosure systems, 14:7
Later filings, effect of, 14:10
Non-managing underwriters, 14:13
Participating underwriters, 14:13
Policy considerations, 14:12
Reasonable investigation defense
Generally, 14:5
Integrated disclosure systems,
14:7
SEC Rule 176, 14:8
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BROKER-DEALER LIABILITY
—Cont’d
SA § 11—Cont’d
Reasonable investigation require-
ment, 14:11
SEC Rule 176, 14:7
SEC Rule 412, 14:7
SEC view of due diligence
techniques, 14:9
Underwriters’ due diligence, 14:14
SA § 12(a)(2), 14:43
Sales fraud, privity, 8:266
Same side traders
Damages, 7:523
Elements of action, 7:519
Relations of parties to market,
7:495
Suits by, 7:505
Scalping, 12:3
Scienter
Generally, 8:139 et seq., 14:83 et
seq.
Burden of proof, 8:141
Churning, 14:129
Defendant’s intent, 8:143
Defendant’s knowledge and belief
Generally, 8:140 et seq.
Burden of proof, 8:141
Proof, 8:142

Misrepresentation claims,
consideration of, 7:53

Plaintiff’s knowledge, 8:144

Pleading, 8:145

Proof, 8:142

SEA § 15(c)(1), 8:139 et seq.

SEC investigations, integration of

broker-dealer and investment
management examinations,
20:13

SEC supervisory authority over bro-
ker-dealers, 10:1

Securities types
Generally, 5:9 et seq.
Alternative government regulation,
5:35
Certificates of deposit, 5:28

Characteristics of instrument in
commerce, 5:39
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BROKER-DEALER LIABILITY
—Cont’d
Securities types—Cont’d
Common elements in defining a
security, 5:32 et seq.
Context clause, 5:18
Cooperative apartment corporation
shares, 5:26
Court cases, 5:20 et seq.
Employee benefit plans
Generally, 5:42 et seq.
Contributory plans
Involuntary, 5:46
Voluntary, 5:48
Defined plans, 5:49
Distinguishing contributory
from noncontributory, 5:52
Distinguishing voluntary from
involuntary plans, 5:51
ERISA, preemptive effect of,
5:43
ESOPs, 5:48
Involuntary contributory plans,
5:46
Involuntary noncontributory
plans, 5:45
Noncontributory plans
Involuntary, 5:45
Voluntary, 5:47
Pension plans, 5:49
Sales, 5:44
Voluntary contributory plans,
5:48
Voluntary noncontributory
plans, 5:47
Evidence of indebtedness, 5:13
Expectations of public, 5:40
Flexible fund annuities, 5:25
Fractional interests in mineral
rights, 5:21
Guarantees, 5:15
Howey test, 5:22
Interest, 5:14
International Brotherhood of
Teamsters case, 5:27
Investment risk as factor, 5:34
Joiner Leasing Corp case, 5:21
Judicial decisions, 5:20 et seq.
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BROKER-DEALER LIABILITY

—Cont’d

Securities types—Cont’d

Landreth Timber Co case, 5:29
Marine Bank case, 5:28
Marketing as factor, 5:33
Motivations of purchasers, 5:37
Motivations of sellers, 5:38
9 month notes, 5:17
Notes, 5:30
Oil and gas interests
Generally, 5:16
Fractional interests, 5:21
Passive or active purchasers, 5:36
Pension plans, employee interests
in, 5:27

Perceptions of public, 5:40

Reeves v. Ernst & Young case,
5:30

Relative importance of elements,
5:41

SA § 2(1)(a) definition

Generally, 5:10

Evidence of indebtedness, 5:13

Guarantees, 5:15

Interest, 5:14

9 month notes, 5:17

Oil and gas interests, 5:16

SEA § 3(a)(10) differences, 5:12

et seq.

SEA § 3(a)(10) similarities, 5:11
SEA § 3(A)(10)

Generally, 5:10

Evidence of indebtedness, 5:13

Guarantees, 5:15

Interest, 5:14

9 month notes, 5:17

Oil and gas interests, 5:16

SA § 2(1)(a) differences, 5:12 et

seq.
SA § 2(1)(a) similarities, 5:11
State law definitions, 5:19
Statutory definitions, 5:10 et seq.
United Benefit Life Ins Co case,
5:24

United Housing Foundation, Inc
case, 5:26

Variable annuities, 5:23

BROKER-DEALER LIABILITY

—Cont’d
Sellers, brokers as, express actions,
14:22, 14:29 et seq.
Short selling manipulation, 7:137
SRO rules
Generally, 14:62 et seq.
Arbitration, 14:72
Buttrey doctrine, 14:65
Colonial Realty doctrine, 14:64
Contraction era, 14:71
Court cases, 14:64 et seq.
Expansion era, 14:63 et seq.
Substantial factor in sale, broker as,
14:35
Successive activity price manipula-
tions, 7:133
Suitability rules
Generally, 14:183 et seq.
See also Suitability (this index)
Arbitration, 14:205
Consumer fraud claims, 14:204
Damage claims, 14:196 et seq.
Disciplinary actions, 14:194
Fiduciary breaches, 14:202
Fiduciary duty, 14:206
FINRA Rule 2090, know your
customer, 14:191
FINRA Rule 2111, 14:186
FINRA Rule 2111(a), 14:187,
14:188
Fraud claims, 14:199
Inquiry duties of brokers, 14:189
Institutional investors, 14:190
Investment strategy, 14:188
Know your customer, 14:191
Misrepresentation, claims based
on, 14:198
Municipal securities, 14:193
NASD IM-2320-3, 14:190
NASD Rule 2310(c), 14:187
NASD rules generally, 14:185
Negligence, 14:203
Options, 14:192
Private damage claims, 14:196 et
seq.
Recommendations to customers,
14:187
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BROKER-DEALER LIABILITY
—Cont’d
Suitability rules—Cont’d
Retirement accounts, 14:206

BROKER-DEALER LIABILITY
—Cont’d
Tippee liability—Cont’d
Need for fiduciary benefit, 7:626

Rule 10b-5 claims, 14:197 et seq.
SEA § 10(b) claims, 14:197 et seq.
SEC rules, 14:195
SRO rules, 14:184
State law claims
Generally, 14:200 et seq.
Consumer fraud, 14:204

Nonpublic information, 7:272 et
seq.

Pecuniary benefit, 7:628

Receipt in fiduciary breach, 7:623

Relations, benefit to, 7:630

Reputational benefit, 7:629

Tip defined, 7:624

Fiduciary breaches, 14:202

Negligence, 14:203

Statutory violations, 14:201
Supervisorial duties

Transaction Planning (this index)
Unsuitability, 15:73
Use of MNPI

Generally, 7:316

Generally, 14:164 et seq.

Amex requirements, 14:174

Branch office managers, 14:178

Chief executive officers, 14:180

Compliance officers, 14:181

Court cases, 14:176

Deficiencies, 14:175

General counsel, 14:182

Heads of functional areas, 14:179

Individual responsibilities, 14:177
et seq.

Insider Trading and Securities
Fraud Enforcement Act,
14:168

NASD requirements, 14:172

NYSE requirements, 14:173

Rule 14e-3(b), 14:169

Safe harbor programs, 14:175

Sanctions, 14:175

SEA § 15(b)(4)(D), 14:166

SEA § 15(b)(4)(E), 14:165

SEA § 15(b)(6), 14:165

SEA § 19, 14:170

SEA § 20(a), 14:167

SRO requirements, 14:171 et seq.

Tippee liability

Generally, 7:623, 7:631
Benefit to insider-tipper, 7:627
Dirks background, 7:625

Burden of proof, 7:331
Connection with transaction, 7:681
Individuals, proof for, 7:332
Organizations, proof for, 7:339
Possession compared, 7:317
Rule 10b-5
Generally, 7:327 et seq.
Burden of proof, 7:331
Individuals, proof for, 7:332
Inferences, 7:328
Organizations, proof for, 7:339

Possession, use inferred from,
7:328

Rebuttal evidence, 7:337, 7:338

Size of transaction, proof value,
7:334

Standard of proof, 7:331

Timing, proof of, 7:333

Type of transaction, proof value,
7:335

Rule 14e-3, generally, 7:347

Size of transaction, proof value,
7:334

Standard of proof, 7:331
Timing, proof of, 7:333

Type of transaction, proof value,
7:335

Wash sales manipulation, 7:121

Family benefit to, 7:630 What is a Security (this index)

Fiduciary breach requirement,
7:626 BROOKS AUTOMATION INC.

Friends, benefit to, 7:630 Backdating of stock options, 18:1
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BURDEN OF PROOF

Actual knowledge, 8:178
Bad faith, 8:219
Broker-dealer liability, 14:42
Causation, 5:98
Constructive knowledge, 8:189
Diligence, lack of, 8:238
Fraud on the market theory (FOMT),
8:548
Implied liability, 8:255
Insider trading charges, 7:366
Intent, 8:201
Manipulation, 8:104
Motive, 8:208
Negligence, 8:238
Proportionate liability, 9:63
Proxies and proxy solicitations, 8:127
Recklessness, 8:227
Scienter
Generally, 8:66, 8:77, 8:84
Actual knowledge, 8:178
Bad faith, 8:219
Constructive knowledge, 8:189
Diligence, lack of, 8:238
Intent, 8:201
Motive, 8:208
Negligence, 8:238
Proxies and proxy solicitations,
8:127
Recklessness, 8:227
SEC, false reports to, 8:148
Tender offer fraud, 8:134
Unreasonable conduct, 8:238
SEC, false reports to, 8:148
Securities Act Section 17(a), 8:84
Tender offer fraud, 8:134
Unfair terms, 5:153
Unreasonable conduct, 8:238

BUSINESS ASSOCIATES

Madoff Ponzi scheme, 20:6

BUSINESS JUDGMENT

STANDARD
Misrepresentation claims,
consideration of, 7:50

Timely disclosure of inside informa-
tion, 7:241

BUSINESS PRIORITY

ESG, 29:1

BUYER-SELLER

REQUIREMENTS
Generally, 5:110 et seq., 8:582
Broad interpretation, 5:117
Broker-dealer liability
SA § 12(a)(1), 14:23
SA § 12(a)(2), 14:44
Company as buyer-seller, 5:124
Control, sales of, 5:113
Definition, 5:111
Direct-impersonal dealing, 6:182
Direct-personal dealing
Generally, 5:110 et seq.
Broad interpretation, 5:117
Company as buyer-seller, 5:124
Control, sales of, 5:113
Definition, 5:111
Forced sales, 5:120
Injunction suits, 5:122
Interpretation of requirement,
5:117
Issuances, 5:121
Liquidations, 5:119
Loss causation as substitute, 5:123
Mergers, 5:118
Modified view, 5:117
Pleading, 5:126
Strict view, 5:112 et seq.
Forced sales, 5:120
Injunction suits, 5:122
Interpretation of requirement, 5:117
Issuances, 5:121
Liquidations, 5:119
Loss causation as substitute, 5:123
Mergers, 5:118
Modified view, 5:117
Pleading, 5:126
Reliance, 8:582
Strict view, 5:112 et seq.

BUYOUTS

Investment Bankers (this index)

CAPPING

Manipulation, 7:136
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CASE OPINIONS

See Court Decisions (this index)

CASH FLOW

Disclosures, 6:260

CAUSATION

Generally, 5:89 et seq.
Administrative enforcement actions,
10:1
Broker-dealer liability, 14:91 et seq.
Burden of proof, 5:98
Damage causation. See Damages
(this index)
Definition, 5:90
Direct-personal dealing
Generally, 5:89 et seq.
Loss causation, 5:91
Meaning, 5:90
Transaction causation, 5:92
Fraud on the market
Generally, 8:520 et seq.
See also Reliance (this index)
Indirect-impersonal dealing, curtail-
ing scheme to defraud, 7:76
Insider trading actions, 7:517
Loss causation
Generally, 5:91
See also other entries throughout
this topic
Scienter, SA § 17(b), touting, 8:93
Substitute for buyer-seller require-
ment, 5:123
Madoff Ponzi scheme, cause
investigation, 20:5
Materiality, pleading and proof,
5:107
Minority vote requirements, 5:93 et
seq.
Misconduct, relation to securities
transaction generally, 3:48
Modified view, 5:95
Pleading
Generally, 8:571 et seq.
Materiality, 5:107
Modified causation, 5:105 et seq.
Strict causation, 5:99 et seq.
Policies, 5:97
Private Actions (this index)

Index-34

CAUSATION—Cont’d
Proof
Materiality, 5:107
Modified causation, 5:105 et seq.
Proxy solicitation as element,
5:108
Strict causation, 5:99 et seq.
Reasons, 5:97
Reliance
Generally, 8:484 et seq.
See also Reliance (this index)
Strict view, 5:93, 5:94
Transaction causation, 5:92, 8:484
Ute presumption, 8:484
Voting
Modified causation, 5:105 et seq.
Strict causation, 5:100 et seq.

CEA

See Commodities Exchange Act
(this index)

CEASE AND DESIST ORDERS
CFTC,