Table of Contents

CHAPTER 1. EMPLOYMENT CONTRACTS

§ 1:1
§ 1:2
§ 1:3

§1:4
§ 1:5
§ 1:6
§ 1:7
§ 1:8
§ 1:9
§ 1:10
§ 1:11
§ 1:12
§1:13
§1:14
§ 1:15
§ 1:16
§ 1:17
§ 1:18
§ 1:19
§ 1:20
§ 1:21
§ 1:22

§1:23
§ 1:24
§ 1:25
§ 1:26
§ 1:27
§ 1:28
§ 1:29
§ 1:30
§1:31
§1:32
§1:33

§1:34
§ 1:35
§ 1:36
§ 1:37

Introduction

Different types of employment contracts

Why an employment contract is necessary or
appropriate

Negotiation issues

The automatic renewal principle

Securities considerations

Compendium of employment contract clauses

—Introductory recital: Whereas clauses

—Employment clauses

—Term

—Duties

—Standards of performance

—Compensation: Direct

—Compensation: Incentive

—Benefits: General

—Benefits: Perquisites

—Expenses

—Termination

—Change in control

—Disability

—Restrictive covenants: Noncompetition clauses

—Nondisclosure: Invention assignment: Trade secret
provisions

—Antiraiding

—Injunctive relief

—Guarantees

—No strict construction

—Moonlighting

—Reporting

—Employment contracts with salespeople

—Duty to mitigate

—Excise tax gross-up

—Indemnification

—Alternative dispute resolution and arbitration
clauses

—Intention of the parties

—Notices

—Waiver

—Severability

ix



EMPLOYMENT CONTRACTS

§ 1:38 —No pledge or assignment clauses
§ 1:39 —Withholding

§ 1:40 —Contingencies/approvals

§ 1:41 —Counterparts

§ 1:42 —Legal fees

§ 1:43 —Headings/captions

§ 1:44 —Governing law

§ 1:45 —Entire agreement

§ 1:46 —Representations of employee relating to other
agreements

§ 1:47 —No “kiss and tell”

§ 1:48 —No disparagement after termination

§ 1:49 —Signing bonus

§ 1:50 —Use of employee’s name after termination

§ 1:51 —No undue influence

§ 1:52 —Resignation from board after termination

§ 1:563 Record-keeping rules for employment contracts
§ 1:54 Background checks for government contract workers

CHAPTER 2. CHECKLIST ON
EMPLOYMENT CONTRACTS

§ 2:1 Introduction

§ 2:2 Employment contracts checklist

§ 2:3 Staying on top of employment contract and other issues
§ 2:4 Contract validity issues—Case examples

CHAPTER 3. RESTRICTIVE COVENANTS

§3:1 Introduction

§3:2 —Nondisclosure agreements

§3:3 —Noncompetition agreements

§3:4  —Anti-poaching

§3:5 —Effect of state law

§3:6 — —Choice-of-law provision

§ 3:7 Requirements for the enforceability of a restrictive
covenant

§3:8 —Contract formation—Meeting of the minds

§3:9 — —Ancillary contracts

§ 3:10 — —Good faith and fair dealing

§ 3:11 —Legitimate interest

§ 3:12 — —Scope of the interest

§ 3:13 — —Customer lists

§ 3:14 — — —Customer lists found not to be trade secrets

§ 3:15 — — —Customer lists seen as trade secrets

§ 3:16 — —Knowledge, information, and skills

§ 3:17 — — —General skills: Not a legitimate interest

§ 3:18 — — —Special skills: A legitimate interest

X



TaBLE oF CONTENTS

§ 3:19 — —Customer relations and unfair competition

§ 3:20 — — —Geographic limitations

§ 3:21 — — —Time restrictions

§ 3:22 — — —Near-permanent customers

§ 3:23 — —Effect of employee’s affiliation on customers

§ 3:24 —Disclosure and protection of the legitimate interest

§ 3:25 —Consideration

§ 3:26 — —Continued employment

§ 3:27 — —Payment of salary

§ 3:28 —Reasonableness of the restriction

§3:29 — —Geography

§ 3:30  — — —Unlimited or undefined restrictions

§ 3:31 — — —International restrictions

§ 3:32 — — —National restrictions

§ 3:33 — — —State, county, city, or other specific territorial
restrictions

§ 3:34 — — —Specific sales territory restrictions

§ 3:35 — — —“Antisales” and solicitation provisions

§ 3:36 — —Time restrictions

§ 3:37 — — —Computer-related employment and other fast-
changing fields

§ 3:38 — — —Sales and customer service positions

§ 3:39 — —Restricted activity

§ 3:40 — — —Scope of restricted activity

§ 3:41 — — —Type of restricted activity

§ 3:42 — —Summary of “reasonableness” criteria

§ 3:43 —Breach by the employer
§ 3:44 Enforcement

§ 3:45 —Partial enforcement—Blue-pencil rule
§ 3:46 — —“Reasonableness” approach

§ 3:47 — —The “all or nothing” approach

§ 3:48 —Waiver of noncompetition agreements

§ 3:49 —Constitutionally protected rights

§ 3:50 —Accessing employees’ Web-based email
§ 3:51 —Assignability

§ 3:52  The inevitable disclosure doctrine

§ 3:53 Remedies—Damages

§ 3:54 —Injunctive relief

§ 3:55 —Exemplary damages

§ 3:56 —Attorneys’ fees

§ 3:57 Employees who will not sign

§ 3:58 Conclusion

Appendix 3-A. State Laws on Restrictive Covenants

CHAPTER 4. OWNERSHIP OF INVENTION
§4:1 Introduction

xi



§ 4:2
§ 4:3
§4:4
§ 4:5

§ 4:6
§ 4:7
§ 4:8
§ 4:9
§ 4:10
§ 4:11
§ 4:12
§ 4:13
§4:14
§ 4:15
§ 4:16
§ 4:17

EMPLOYMENT CONTRACTS

Employer/employee ownership in general

Copyright law and the work-made-for-hire doctrine

—Determination of employment status

—Sample independent contractor clause (from
programmer/software development agreement)

—Application to independent contractors

—dJoint works

Patent law

—Assignment by implied contract of employment

—Shop rights

—Assignment by confidential or fiduciary relationship

—Assignment by express contract

— —Consideration

— —Inequality of bargaining power

— —Drafting the assignment contract

—State statutes

Conclusion

Appendix 4-A. Text of Selected State Statutes

CHAPTER 5. LIMITATION OF
BANKRUPTCY CLAIMS FOR TERMINATED
EMPLOYMENT CONTRACTS

§ 5:1
§ 5:2
§ 5:3

§ 5:4
§ 5:5
§ 5:6
§ 5:7
§ 5:8
§5:9
§ 5:10
§ 5:11
§ 5:12
§ 5:13
§5:14
§ 5:15
§ 5:16
§ 5:17
§ 5:18
§ 5:19

§ 5:20
§ 5:21
§ 5:22

Xii

Introduction

Section 502(b)(7) of the Bankruptcy Code

Application—Nexus between bankruptcy and
termination—Required

— —Not required

—Existence of employment contract

— —Shareholders

— —At-will employees

— —Consultants

—Relationship of the parties

— —dJudgment

— —Resignation

— —Guaranty

— —Retirement

—Damages resulting from termination

— —Vested accounts

— —Attorneys’ fees

— —Notice damages

—Calculation of cap

— —Legally required payments made on behalf of
employee

— —Setoff

— —Prepetition payments

— —Payments by third parties



TaBLE oF CONTENTS

§ 5:23 Conclusion

CHAPTER 6. MANDATORY ARBITRATION
OF EMPLOYMENT CLAIMS

§ 6:1 Introduction

§ 6:2 Federal Arbitration Act § 1

§ 6:3 Consideration

§ 6:4 Notice

§ 6:5 Unconscionability

§ 6:6 Scope of the agreement

§ 6:7 Other enforceability issues

§6:8 Class actions and arbitration

§6:9 Arbitration in the wake of the Supreme Court’s
Concepcion decision

§ 6:10 The NLRB’s decision in D.R. Horton and Michael
Cuda

§ 6:11 Drafting considerations

CHAPTER 7. NONQUALIFIED DEFERRED
COMPENSATION ARRANGEMENT'S

§7:1 Introduction
§ 7:2 Economic considerations

§7:3 —Tax rates

§ 74 —Inflation

§ 75 —Restrictions built into the contract
§7:6  —Flexibility of the arrangement

§ 7:7 —Employer’s reinvestment of funds
§7:8 —Accounting concerns

§7:9 —Employee’s certainty of getting paid
§ 7:10 ERISA implications—Scope of ERISA
§ 7:11 —Funding considerations

§ 7:12 —Exemptions from ERISA

§ 7.13 —Types of welfare benefit plans

§ 7:14 —Exemptions from ERISA—Excess benefit plans

§ 7:15 — —Top hat plans

§ 7:16 Income tax considerations—Constructive receipt and
economic benefit

§ 7:17 —Code § 409A

§ 7:18 —IRS rulings on deferred compensation programs
§ 7.19 —Case law applying constructive receipt

§ 7:20 —Case law applying economic benefit

§ 7:21 —Employer’s tax consequences

§ 7:22 —Withholding rules

§ 7:23 —Enforcement provisions under the AJCA
§ 7:24  Securing employees’ deferred compensation
§ 7:25 —Golden parachutes

xiii



EMPLOYMENT CONTRACTS

§ 7:26 —Rabbi trusts

§ 7:27 —Secular trusts

§ 7:28 —Benefits protection trusts

§ 7:29 —Funding with restricted stock
§ 7:30 —Phantom stock plans

§ 7:31 —Employer-purchased insurance arrangements—
Corporate-owned life insurance

§ 7:.32 — —Split-dollar life insurance

§ 7:33 —Surety bonds and employee-owned insurance policies

§ 7:34 —Guarantees

§ 7:35 —Escrow arrangements

§ 7:36 —Revocable trusts and internal reserve accounts

§ 7:37 —Springing annuities

§ 7:38 Compensation issues under the Sarbanes-Oxley Act

§ 7:39  Checklist for nonqualified deferred compensation
arrangements

§ 7:40 Conclusion

CHAPTER 8. DEDUCTIBILITY OF
EXECUTIVE COMPENSATION

§ 8:1 Overview
§ 8:2 Key elements—Reasonable compensation

§ 8:3 —Definition of employer

§ 84 — —Public employers

§ 85 — —Private employers

§8:6  —Definition of employee

§ 8:7  —Statutory exceptions to the deduction limitation

§ 8:8 — —Commissions

§ 8:9 — —Qualified performance-based compensation

§ 8:10 — — —Performance goals

§ 8:11 — — —Outside directors

§ 8:12 — — —Shareholder approval

§ 8:13 — — —~Certification

§ 8:14 — —Employment contracts

§ 8:15 — —Employee benefit plans and other excludable
income

§ 8:16 —Stock plans, stock appreciation rights, and restricted
stock

§ 8:17 —Golden parachute payments
§ 8:18 Federal compensation limitations
§ 8:19 —Changes to the Tax Code

Appendix 8-A. Checklist of § 162(m) Requirements

CHAPTER 9. IMPLIED EMPLOYMENT
CONTRACTS

§9:1 Introduction

Xiv



TaBLE oF CONTENTS

§9:2 Representations in employment documents

§9:3 —Employment so long as “doing a good job”
§9:4  —Disciplinary procedures

§9:5 —Notice and reliance

§9:6 Oral assurances of job security

§ 9:7 —Medical leave

§9:8 —“Life-long” or permanent employment
§9:9 —Statute of frauds defense

§ 9:10 Implied covenant of good faith and fair dealing

§ 9:11 Modification of express employment contracts

§ 9:12  Public policy exception

§ 9:13 Limiting liability—Disclaimers in handbooks and other
documents

§ 9:14 Checklist: Ensuring that a handbook is not a contract

§ 9:15 Limiting liability—Preemployment procedures

§ 9:16 — —The application form

§ 9:17 — —The interview

§ 9:18 — — —Offer letter

§9:19 —Employment procedures—Probationary status

§ 9:20 — —The personnel policy handbook and other related
documents

CHAPTER 10. TRUTH IN HIRING
§ 10:1 Introduction

§ 10:2 What is fraud in the context of hiring?

§ 10:3 False representation of material fact

§ 10:4 Representation made recklessly or without reasonable
grounds for believing its truth

§ 10:5 Intent

§ 10:6  Justifiable reliance

§ 10:7 Reliance resulted in detriment to job
applicant/employee

§ 10:8 Negligence

§ 10:9 Conclusion

CHAPTER 11. EMPLOYEE RAIDING

§11:1 Introduction
§ 11:2 General rules
§11:3 Four typical situations

§11:4 —The new company

§ 11:5 —Distributorships

§ 11:6 —The fierce competitor situation

§ 11:7 —Small company versus big company raid

§11:8 Discussion of employee raiding situations—The new
company

§ 11:9 —Distributorships

XV



EMPLOYMENT CONTRACTS

§ 11:10 —Tough competition
§ 11:11 —Other cases

§ 11:12 — —Improper influence in termination decision

§ 11:13 — —Raiding non-key employees is less egregious

§ 11:14 — —Eliminating competitor by hiring away
employees

§ 11:15 — —Misappropriation of trade secrets and employee
raiding

§ 11:16  The duty of loyalty as affected by employment
responsibilities—Duty of loyalty in lieu of
employment contract protection

§ 11:17 —Duty of loyalty only exists while employed

§ 11:18 —Corporate officers have a “duty of loyalty” too

§ 11:19 Interference with another employment contract

§ 11:20 The value of restrictive agreements

§ 11:21  Antitrust litigation voiding non-poaching/non-cold
calling/non-solicitation agreements

§ 11:22 DOJ-FTC Antitrust Guidance for Human Resources
Professionals

§ 11:23 What do we learn from these raiding cases?

CHAPTER 12. CHOICE OF LAW
§ 12:1 Introduction

§ 12:2 Restatement position—General rule

§ 12:3 — —Substantial relationship

§ 12:4 — —Public policy

§ 12:5 —Absence of effective choice

§ 12:6  Other approaches

§ 12:7 Conclusion

CHAPTER 13. STATE SALES

REPRESENTATIVE PROTECTION LAWS
§ 13:1 Introduction

§ 13:2 Common characteristics of state laws
§ 13:3 Illustrative cases

§ 13:4 —Who is a sales representative?

§ 13:5 —Who is a principal?>—Products versus services
§ 13:6 —Choice of forum and law clauses

§ 13:7 —For how long are commissions due?

§ 13:8 States with sales representative protection laws

CHAPTER 14. CHANGE OF CONTROL

AGREEMENTS
§ 14:1 Introduction

§ 14:2 Justifications for change of control agreements
§ 14:3 —Attraction and retention of executives

Xvi



TaBLE oF CONTENTS

§ 14:4

§ 14:5

§ 14:6

§ 14:7

§ 14:8

§ 14:9

§ 14:10
§14:11
§ 14:12
§ 14:13
§ 14:14
§ 14:15
§ 14:16
§ 14:17
§ 14:18
§ 14:19
§ 14:20
§ 14:21
§ 14:22
§ 14:23
§ 14:24
§ 14:25
§ 14:26
§ 14:27
§ 14:28
§ 14:29
§ 14:30
§ 14:31
§ 14:32

§ 14:33
§ 14:34
§ 14:35
§ 14:36
§ 14:37
§ 14:38

§ 14:39
§ 14:40
§ 14:41
§ 14:42
§ 14:43
§ 14:44
§ 14:45
§ 14:46
§ 14:47

—Unbiased decision making

—Defense against takeovers

Form and content

—Change of ownership or control

—Termination

—Benefits

—Consideration

—Length of coverage

General validity of change of control agreements
Application of the business judgment rule—Overview
—Generally

—In the context of a takeover

Miscellaneous issues—Ripeness of the challenge
—Change of control agreements and ERISA
—Fraud

—Attorneys’ fees

—Triggering event

Other kinds of parachutes

Tax considerations

—Deductibility of parachute payments under § 162
—Deductibility of parachute payments under § 280G
— —Disqualified individuals

— —Base amount

— —Parachute payments

— — —In the nature of compensation

— — —Disqualified individuals

— — —Change in ownership or control

— —Shareholder approval

—~Calculating the tax—Payments less than safe
harbor

— —Payments at least equal to safe harbor

— —Determining the present value of payments

— —Reasonable compensation

— —Capitalization of payments

— —Payments in violation of securities laws

— —Miscellaneous considerations—Parachute tax
withholding requirements

— — —Golden parachute insurance

— — —Amount of future payments

Agreement provisions

—Excess parachute payment cap

—Safe harbor cap

—Payment of highest amount with or without cap

—Tax gross-up allowances

New considerations for executive compensation

Conclusion

xvii



EMPLOYMENT CONTRACTS

CHAPTER 15. SEVERANCE AGREEMENTS

§15:1
§ 15:2
§15:3
§15:4
§ 15:5
§ 15:6
§ 15:7
§ 15:8
§ 15:9
§15:10

§ 15:11
§ 15:12

§ 15:13

§ 15:14
§ 15:15
§ 15:16
§ 15:17
§ 15:18
§ 15:19
§ 15:20
§ 15:21
§ 15:22
§ 15:23
§ 15:24
§ 15:25
§ 15:26
§ 15:27
§ 15:28
§ 15:29
§ 15:30
§ 15:31
§ 15:32
§ 15:33
§ 15:34
§ 15:35
§ 15:36
§ 15:37
§ 15:38
§ 15:39
§ 15:40
§ 15:41
§ 15:42

XVviii

Introduction

Drafting considerations

Release of claims

—General enforceability of a release

—Releases of age discrimination claims

— —A valid release must be knowing and voluntary

— —Exit incentives offered to a group

— —Other ADEA release issues—Prospective rights

— — —Supervision of the release process

— — —Ratification of releases and tender back of
consideration

— — —Other limitations on release challenges

Title VII of the Civil Rights Act of 1964
considerations

Provisions to include in severance agreements—
Purpose of the agreement

—Release of claims

—No right to reinstatement

—Recital of consideration

—Nondisparagement

—dJob references

—Unemployment compensation

—Personnel file access

—Continuation of benefits

—Outplacement

—Restrictive covenants

—Covenant not to sue

—Compliance

—Acknowledgment of voluntariness

—Integration clause

—Assignment

—Construction and severability clause

—Choice of law

— —Substantial relationship

— —Public policy

— —Absence of effective choice

—Review and revocation periods

Other severance agreement issues—Corporate issues

—Employee Retirement Income Security Act

—State laws

—Securities considerations

—Limitations on severance payments

—Family and Medical Leave Act

—Worker Adjustment and Retraining Notification Act

—Tax considerations



TaBLE oF CONTENTS

§ 15:43 Conclusion
Appendix 15-A. Checklist for Severance Agreements

APPENDICES

Appendix A. Sample Employment Agreements

Appendix B. Sample Invention, Nondisclosure, and
Noncompete Agreements

Appendix C. Sample Deferred Compensation Agreements

Appendix D. Sample Change of Control Agreements

Appendix E. Sample Disclaimers

Appendix F.  Sample Bonus and Incentive Compensation
Plans

Appendix G. Sample Individual Indemnity Agreements

Appendix H. Sample Severance Agreements

Appendix I.  Sample Consulting Agreements with Retiring

Executives

Table of Laws and Rules
Table of Cases

Index

Xix



