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§ 32:67 — —Valid liens after discharge
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§ 32:68
§ 32:69
§ 32:70
§ 32:71
§ 32:72
§ 32:73
§ 32:74
§ 32:75
§ 32:76
§ 32:77
§ 32:78
§ 32:79
§ 32:80
§ 32:81
§ 32:82
§ 32:83
§ 32:84
§ 32:85
§ 32:86
§ 32:87

§ 32:88
§ 32:89

§ 32:90
§ 32:91
§ 32:92

§ 32:93
§ 32:94

§ 32:95
§ 32:96

§ 32:97
§ 32:98

§ 32:99
§ 32:100
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— —Effect of discharge on community property: Code
§§ 524(a)(3) and 524(b)

— —Discharge of environmental claims in bankruptcy

—Denial of discharge: Code § 727(a)

—Denial of discharge: Code § 727(a)—Chapter 7
discharges only for individuals: Code § 727(a)(1)

— —Denial of discharge for fraudulent conveyances: Code
§ 727(a)(2)

— —Denial of discharge—Financial disclosure: Code §
727(a)(3)

— — —False oath or claims: Code § 727(a)(4)

— — —Loss of assets: Code § 727(a)(5)

— — —Refusal to testify or obey court order: Code §
727(a)(6)

— — —Prior discharge in 11: Code § 727(a)(8)

— — —Prior discharge in 12 or 13: Code § 727(a)(9)

—Procedure for denial of discharge: Code § 727(c)

—Revocation of discharge: Code §§ 727(d) and (e)

Denial of discharge: Code § 727(a)—Revocation of
discharge—Reopening case: Code § 350(b)

Discharge of debts—Reaffirmation agreements: Code
§8 524 (¢) and (d)

—Exceptions to discharge under Chapters 7, 11, 12 or 13:
Code § 523

— —Discharge exception for taxes: Code § 523(a)(1)

— —Discharge exception based on fraud: Code § 523(a)(2)

— — —False pretenses, false representation, or actual
fraud: Code § 523(a)(2)(A)

— — —Use of false financial statement: Code
§ 523(a)(2)(B)

— —Exception for unscheduled debts: Code § 523(a)(3)

— —Fiduciary fraud, or defalcation, embezzlement,
larceny: Code § 523(a)(4)

— —Alimony, maintenance, or support: Code § 523(a)(5)

— —Willful and malicious injury: Code § 523(a)(6)

— —Governmental fines and penalties, criminal
restitution: Code § 523(a)(7)

— —Unscheduled debts in prior case: Code § 523(a)(10)

— —Fraud or defalcation regarding financial institution:
Code §8 523(a)(11) and 523(e)

— —Commitment and capital of financial institutions:
Code § 523(a)(12)

— —Spousal property settlement and hold harmless
agreement debts: Code § 523(a)(15)

— —Condominium fees: Code § 523(a)(16)

— —Violation of federal or state securities laws: Code
§ 523(a)(19)

— —Other exceptions

— —Collateral estoppel and claim preclusion in
nondischargeability
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§ 32:101
§ 32:102

§ 32:103
§ 32:104
§ 32:105
§ 32:106
§ 32:107
§ 32:108
§ 32:109

§ 32:110
§ 32:111

§ 32:112
§ 32:113

§ 32:114

§ 32:115

—Procedures for discharge exceptions

— —Exceptions that must be litigated in bankruptcy
court

— —Discharge exceptions other than § 523(2), (4), (6) or
(15)

Redemption of personal property

Strip down of liens in Chapter 7

Partnerships in Chapter 7

—Rights of partnership trustee against general partners:
Code § 723

— —Right of partnership trustee against general
partners: Code § 723(a)

— — —Limited to personal liability of general partner

— — —Right to jury trial

—Rights of partnership trustee against general partners:
Code § 723—Right of partnership trustee against
general partners: Code § 723(a)—Statute of limitations
for trustee’s action

— — —Determination of deficiency

— — —Trustee must first proceed against general
partners: Code § 723(b)

— — —Trustee’s recovery against estate of debtor general

partner: Code § 723(c)
—Rights of partnership trustee against general partners:
Code § 723—Right of partnership trustee against

general partners: Code § 723(a)—Distribution of surplus

recovery: Code § 723(d)

APPENDIX 32A. Needs-Based Bankruptcy

CHAPTER 33. BANKRUPTCY—SECTION 363(B)
USE, SALE, OR LEASE OF BANKRUPTCY
ASSETS OTHER THAN IN THE ORDINARY
COURSE OF BUSINESS

§ 33:1
§ 33:2
§ 33:3

§33:4
§ 33:5
§ 33:6

§ 33:7
§ 33:8

§ 33:9

§ 33:10
§ 33:11

Introduction

—Locating case citations

Traditional Chapter 11 reorganization using a confirmed
plan

Advantages of liquidation using sale under § 363(b)

Criticism of use of 363(b) to liquidate assets

Factors as to whether there is a good business reason to
effect a 363 sale before confirmation

Prohibition of “sub rosa” plans

Procedure for sale of the bankruptcy estate’s assets under
§ 363(b)

—§ 363(b) bidding process and use of “stalking horse”
bidder

—Prohibition on collusive bidding: Code § 363(n)

Financing for the sale of assets to a new or surviving
entity
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§ 33:12 Purchasing free and clear of interests and claims: Code
§ 363(f)

§ 33:13 —Applicable nonbankruptcy law permits sale of such
property free and clear of such interest: Code § 363(f)(1)

§ 33:14 —Such entity consents: Code § 363(f)(2)

§ 33:15 —Such interest is a lien and the price at which such
property is to be sold is greater than the aggregate value
of all liens on such property: Code § 363(f)(3)

§ 33:16 —Such interest is in bona fide dispute: Code § 363()(4)

§ 33:17 —Such entity could be compelled, in a legal or equitable
proceeding, to accept a money satisfaction of such
interest: Code § 363(f)(5)

§ 33:18 Cases addressing the construction and application issues
relating to § 363(f) sale of assets free and clear of liens,
claims, or encumbrances

§ 33:19 —What is the scope of “interests” in property in § 363(f)?

§ 33:20 —Successor liability

§ 33:21 State conveyance transfer taxes for § 363(b) sales

§ 33:22 Local rules applicable to § 363(b) sales or 363(f) sales

§ 33:23  Appeals of orders authorizing asset sales do not affect the
validity of sales to entities that purchased the assets in
good faith: 11 U.S.C.A. § 363(m)

§ 33:24 Liquidating pursuant to confirmed plan under
§ 1123(a)(5)(D) instead of liquidating pursuant to § 363(b)
sale of assets

§ 33:25  Settlement of bankruptcy estate claims as a disposition of
estate property under § 363

§ 33:26  Chapter 7 bankruptcy—¢§ 363(b) use, sale, or lease of
property of estate, other than in the ordinary course of
business

§ 33:27 Chapter 13 bankruptcy—S§ 363(b) use, sale, or lease of
property of estate, other than in the ordinary course of
business

CHAPTER 34. BANKRUPTCY—
REORGANIZATION UNDER CHAPTER 11

I. INTRODUCTION

§ 34:1 Relationship to other book chapters
§ 34:2 Background

II. BACKGROUND AND OSTENSIBLE PURPOSE OF
THE BANKRUPTCY CODE

§ 34:3  Generally

§ 34:4 Bankruptcy Reform Act of 1994—Security interest in rents
§ 34:5 —Automatic stay in single asset real estate cases

§ 34:6 —DePrizio case

§ 34:7 —Rights of nondebtor lessee when lease is rejected
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§ 34:8 Chapter 7 and Chapter 11

III. POWERS GRANTED UNDER CHAPTER 11

§34:9  Automatic stay

§ 34:10 Preferential transfers and fraudulent transfers

§ 34:11  Subordination on equitable grounds—§ 510(c)

§ 34:12 Fraudulent transfers

§ 34:13 Rejection of unexpired leases and executory contracts
§ 34:14 Debtor use of assets—Adequate protection

IV. ECONOMIC BENEFITS TO DEBTOR
§ 34:15  Generally

V. WHO CONTROLS THE SYSTEM
§ 34:16  Generally

VI. GENERAL OVERVIEW OF THE BANKRUPTCY

PROCESS
§ 34:17 Filing petitions, early motions, and responses
§ 34:18 —Assignment of rents and use of cash collateral
§ 34:19 —Jurisdiction and venue
§ 34:20 —Relief from automatic stay—In general under § 362(d)
§ 34:21 — —Under § 362(d)(3) as single asset real estate

§ 34:22 Reorganization by debtor or trustee

§ 34:23 Involuntary petitions

§ 34:24  Exclusive period: Developing plan of reorganization—Term
of exclusive period

§ 34:25 —Proof of claim

§ 34:26 —Separation of debt into secured and unsecured claims

§ 34:27 —Classification of claims

§ 34:28 Reaching consensus for plan and obtaining confirmation

§ 34:29 Emerging from bankruptcy

VII. SECURED CREDITORS’ STRATEGIES AND
REMEDIES

§ 34:30 Generally

VIII. UNDERSTANDING THE SECURED CREDITORS’
OPTIONS

§ 34:31 Asking and answering questions
§ 34:32 Reviewing loan files
§ 34:33  Assessing property’s value—Significance of valuation

§ 34:34 —Approaches to valuation in bankruptcy—Prior to Rash
case

§ 34:35 — —After Rash case
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§ 34:36 — — —Valuation for confirmation
§ 34:37 — — —Valuation for lifting stay
§ 34:38 — — —Valuation for sale under § 363(f)

IX. LIMITING DEBTOR’S CONTROL OVER PROPERTY

§ 34:39 Appointment of trustee or examiner
§ 34:40 Involuntary Chapter 7 or 11

X. OBTAINING AN INTEREST IN CASH COLLATERAL

§ 34:41 Perfection of assignment of rents
§ 34:42 Value of cash and prepetition hoarding
§ 34:43 Cash collateral motions

XI. MOVING FOR RELIEF FROM AUTOMATIC STAY

§ 34:44  Grounds for relief
§ 34:45 —Relief due to cause

§ 34:46 — —Valuation of property in bankruptcy—Purpose of
adequate protection
§ 34:47 — — —Interpretation of adequate protection

§ 34:48 —Adequate protection of rents

§ 34:49 —Adequate protection of hard collateral

§ 34:50 —Relief due to no equity and property is unnecessary for
reorganization

§ 34:51 Moving for dismissal or conversion to Chapter 7—Case
filed in bad faith
§ 34:52 —Unconfirmable plan or other grounds for dismissal

XII. CHAPTER 11 PLAN

§ 34:53 Who can file plan
§ 34:54 Disclosure statement and plan

XITII. VOTING AND CLASSIFICATION

§ 34:55 Classes in general

§ 34:56 Unimpaired classes and their treatment

§ 34:57 Voting of impaired classes

§ 34:58 Classification tactics—Case split

§ 34:59 —Bankruptcy review commission proposal
§ 34:60 —Proposed legislation—H.R. 3150

§ 34:61 Creditors’ committees

XIV. CONFIRMATION

§ 34:62 Requirements for confirmation
§ 34:63 Effect of confirmation—In general and discharge

§ 34:64 —Effect of confirmation on liens—Liens pass through
bankruptcy unaffected

§ 34:65 — —Forcing creditor to participate in bankruptcy
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§ 34:66 — —Due process and lack of notice

§ 34:67 — —Res judicata effect of confirmation

§ 34:68 — —Res judicata effect of plan provisions contrary to

applicable law

§ 34:69 — —Lien must be provided for in plan

§ 34:70 — —Plan does not expressly provide for lien

§ 34:71 — —Altering secured claims—In general

§ 34:72 — — —Lien stripping

XV. CRAM DOWN PLANS, VARIATIONS, AND
ALTERNATIVES

§ 34:73 Cram down
§ 34:74 Example of unsuccessful attempt to cram down secured
creditor—River East Plaza

§ 34:75 New value exception to absolute priority rule

§ 34:76  Survival of new value exception—Case law—LaSalle case
§ 34:77 —Background of LaSalle case

§ 34:78 —Analysis of LaSalle case

§ 34:79 —Future of “new value”: What happens next?

§ 34:80 —Status of LaSalle on remand

§ 34:81 —Conclusion on LaSalle

§ 34:82 —Bankruptcy review commission proposals

§ 34:83  Section 1111(b)(2) election

§ 34:84 Feasibility requirements of cram down plan

§ 34:85 Purchasing claims to block confirmation and avoid cram
down

§ 34:86 Final words on cram down
§ 34:87 Alternative: Prepackaged plans

XVI. DEBTOR-IN-POSSESSION (DIP) FINANCING
§ 34:88 Generally

XVII. CONCLUSION
§ 34:89  Generally

CHAPTER 35. BANKRUPTCY—CHAPTER 13
ADJUSTMENT OF DEBTS BY INDIVIDUALS

I. NATURE OF CHAPTER 13

§ 35:1 Congressional objectives
§ 35:2 Bankruptcy Abuse Prevention and Consumer Protection

Act of 2005

§ 35:3 Choice of Chapters 7, 11, 12, or 13—Choice of Chapter 7 or
13

§ 35:4 —Choice of Chapter 11 or 13

§ 35:5 — —Expense under Chapters 11 and 13
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§ 35:6 — —Amount paid to creditors under Chapters 11 and 13
§ 35:7 — —Debtor’s control over reorganization plan

§ 35:8 — —Discharge obtained under Chapters 11 and 13

§ 35:9 — —Chapter 13 co-debtors protected by automatic stay
§ 35:10 — —Chapter 11 normally does not have trustee

§ 35:11 — —Stripping down of mortgages

§ 35:12 —Choice of Chapter 12 or 13

§ 35:13 Debtors engaged in business—Qualifications—In general
§ 35:14 —Corporations and partnerships

§ 35:15 —Duties of debtor and trustee

§ 35:16 —Disposable income standard

§ 35:17 —Assumption, assignment or rejection of contracts and
leases

§ 35:18 —Modification of plan if debtor’s finances improve

§ 35:19 —Operation of single asset real estate

II. ELIGIBILITY FOR CHAPTER 13

§ 35:20 Generally
§ 35:21 Requirement to receive credit counseling
§ 35:22  Effect of failure to be eligible to be debtor

IIT. COMMENCEMENT OF CASE

§ 35:23 In general
§ 35:24 Debtor’s statement
§ 35:25 Meeting of creditors

IV. THE AUTOMATIC STAY

§35:26 In general

§ 35:27 Exception for evictions

§ 35:28 Relief from stay—For cause

§ 35:29 —Under Section 362(d)(2)

§ 35:30 —Expedited hearing on automatic stay
§ 35:31 —Pre-confirmation relief from stay

§ 35:32  Stay of action against codebtor

§ 35:33  Exception for postpetition property taxes

V. CHAPTER 13 TRUSTEE
§ 35:34  Generally

VI. DUTIES, RIGHTS, AND POWERS OF DEBTOR
§ 35:35 Duties, rights, and powers of debtor—Generally

VII. CLAIMS OF CREDITORS
§ 35:36  Generally

VIII. THE CHAPTER 13 ESTATE
§ 35:37 Generally
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IX. CONVERSION OR DISMISSAL

§ 35:38 By debtor

§ 35:39 Involuntary conversion to Chapter 11

§ 35:40 Involuntary conversion to Chapter 7 or dismissal
§ 35:41 Effect of conversion or dismissal—In general

§ 35:42 —Property of estate after conversion of Chapter 13 to
Chapter 7

X. THE CHAPTER 13 PLAN

§ 35:43 Filing plan
§ 35:44 Mandatory provisions
§ 35:45 Optional provisions

XI. MODIFYING THE RIGHTS OF CREDITORS
§ 35:46  Generally

XII. CURING OR WAIVING DEFAULTS
§ 35:47  Generally

XIII. ASSUMPTION, ASSIGNMENT OR REJECTION OF
CONTRACTS AND LEASES

§ 35:48 In general

§ 35:49 —Before confirmation

§ 35:50 —Assumption, assignment or rejection in plan
§ 35:51 Installment land contracts—In general

§ 35:562 —Debtor is vendor

§ 35:53 —Debtor is vendee—In general

§ 35:54 — —Installment contract construed as mortgage

§ 35:55 — —Installment contract construed as executory

§ 35:56  Assumption of unexpired lease—Lease must be unexpired
§ 35:57 —Debtor must cure and provide adequate assurance

§ 35:58 Rights of tenants when debtor/lessor rejects lease

XIV. AVOIDING POWERS OF TRUSTEE OR DEBTOR

§ 35:59 Trustee

§ 35:60 Debtor—Protection of exempt property from involuntary
liens—Debtor’s avoidance of lien under Section 522(f)—
Significance of lien avoidance

§ 35:61 —Provisions of Section 522(f)

§ 35:62 —Liens avoidable under Section 522(f)

§ 35:63 —Section 522(f)(1) requirement of fixing of lien

§ 35:64 —Whether lien impairs exemption

§ 35:656 —Debtor’s use of trustee’s avoidance powers under § 522(g)

§ 35:66 —Section 522(h): Debtor’s avoiding liens using trustee’s
avoiding power

§ 35:67 —Debtor’s avoidance as equivalent to trustee’s
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XV. MODIFICATION OF PLAN BEFORE
CONFIRMATION

§ 35:68

Generally

XVI. CONFIRMATION OF PLAN

§ 35:69
§ 35:70
§ 35:71
§ 35:72
§ 35:73
§ 35:74
§ 35:75
§ 35:76
§ 35:77
§ 35:78
§ 35:79
§ 35:80
§ 35:81

XVII.

§ 35:82
§ 35:83
§ 35:84
XVIII.
§ 35:85

Procedure

Compliance with Bankruptcy Code

Secured claims—Value of secured claims—In general
—Interest on unmatured claims

—Consenting claimants or claim outside plan
—Nonconsenting claimants: Cram down—In general
— —Interest rate on installments in cram down

— —Release of collateral to lienholder

Unsecured claims

Feasibility of plan

Disposable income standard

Good faith requirement

Full payments of priority claims

MODIFICATION OF PLAN AFTER
CONFIRMATION

Code provisions
Changed circumstances requirement for modification
Modification and disposable income standard

EFFECT OF CONFIRMATION
Generally

XIX. PAYMENTS UNDER PLAN

§ 35:86
§ 35:87
§ 35:88

In general
Priority claims
Payments outside plan

XX. REVOCATION OF CONFIRMATION

§ 35:89

XXI.

§ 35:90
§ 35:91
§ 35:92
§ 35:93
§ 35:94
§ 35:95
§ 35:96
§ 35:97

Xcviil

Generally

DISCHARGE

With completion of payments

Exceptions to discharge

Exception for prior discharge: § 1328(f)

Management instructional course

Hearing on Section 522(q) violations

Without completion of payments

Effect of discharge on liens—In general

—Reliance on confirmation process: Burden on creditor
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§ 35:98
§ 35:99
§ 35:100
§ 35:101

—Reliance on claims allowance process: Burden on debtor
—Adequate notice of lien avoidance must be given
Nondischargeability of condominium or cooperative fees
Reaffirmation agreements

XXTI. TREATMENT OF MORTGAGES IN CHAPTER 13

§ 35:102
§ 35:103
§ 35:104
§ 35:105
§ 35:106
§ 35:107

§ 35:108
§ 35:109

§ 35:110
§ 35:111
§ 35:112
§ 35:113

§ 35:114
§ 35:115
§ 35:116

§ 35:117
§ 35:118
§ 35:119

§ 35:120
§ 35:121
§ 35:122
§ 35:123
§ 35:124
§ 35:125
§ 35:126

§ 35:127

§ 35:128

§ 35:129
§ 35:130
§ 35:131
§ 35:132
§ 35:133

Nature of problem

Prepetition workouts

Timing of petition

Curing default or modifying mortgage—In general

—Curing after acceleration

—PForeclosure sale date as termination of time to cure
home mortgages—Code Section 1322(c)(1)

— —Curing mortgages that mature prior to petition

—Modifying home mortgages—Cramdown—Mortgages
that become due after petition but prior to final
payment under plan

— —Mortgages that become due/mature prior to petition

— —Curing postconfirmation defaults

— —Other issues

—After judgment but before sale: Nonresidential
mortgages

—Curing during statutory redemption period

—Amount necessary to cure/interest on arrearages

— —Agreements entered into on or before October 22,
1994—In general

— — —Preconfirmation interest—In general

— — — —Opversecured creditor

— — —Payment of interest on undersecured mortgages—
Preconfirmation interest

— — — —Postconfirmation interest on arrearages

— — —Interest rate

— — —Reasonable fees, costs or charges

— —Agreements entered into after October 22, 1994

—Reasonable time to cure

—Curing nonmonetary defaults

“Strip down” and other issues for home mortgages—
Introduction

—Curing home mortgages/mortgage secured only by
debtor’s residence—“Strip down,” “cram down” or
“bifurcation”: Nobelman case

— —When is mortgage secured only by debtor’s
residence: Section 1322(b)(2)?

— — —“Boiler plate” additional security

— — —Cross collateralization clauses

— — —Release of subsidiary liens

— — —Effect of income produced at debtor’s residence

— —Applicability of Section 1322(b)(2) to short-term,
nonpurchase money loans
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§ 35:134 — —Applicability of Section 1322(b)(2) to junior
mortgages

§ 35:135 — — —Bankruptcy reform proposals for junior mortgages

§ 35:136 — —Applicability of Section 1322(b)(2) to mobile homes

§ 35:137 — —Debtor optional filing under Chapter 11 to
circumvent Section 1322(b)(2)

§ 35:138 — —Interest on arrearages on home mortgages

§ 35:139 — —Commencement of payments

§ 35:140 — —Postconfirmation default in payments

§ 35:141 Mortgages secured other than by debtor’s residence—In
general

§ 35:142 —Alternative of right to cure or modify and cram down—
Rights of debtor

§ 35:143 — —Valuation of secured claim

§ 35:144 —Modification of mortgagee’s claim and discharge—In
general

§ 35:145 — —Surrendering collateral to creditor for sale

§ 35:146 — —Debtor’s profit on sale of “stripped down” property

§ 35:147 —Cure of mortgage—No discharge

§ 35:148 —Commencement of payments

§ 35:149  Multiple or serial filings—In general

§ 35:150 —Curing in Chapter 13 after Chapter 7 discharge:
Chapter “20”

§ 35:151 —Bankruptcy review commission proposed code
amendments—Serial filing by individuals

§ 35:152 Chapter 7 voiding lien that exceeds value of collateral

§ 35:153 Automatic stay

§ 35:154  Relief from stay

§ 35:155 Payments under plan—Start of payments

§ 35:156 —Debtor as disbursing agent

§ 35:157 Conversion or dismissal

§ 35:158 Nondischargeability of long-term mortgages

§ 35:159  Foreclosure as fraudulent transfer

XXIII. BANKRUPTCY FRAUD

§ 35:160 Generally

APPENDIX 35A. Bankruptcy—Chronological Chapter 13
Bibliography

CHAPTER 36. BANKRUPTCY—EFFECTS ON
THE FORECLOSURE PROCESS

I. INTRODUCTION

§36:1 In general
§ 36:2 Bankruptcy Reform Act of 1994 and Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005

II. PREFILING WORKOUT CONSIDERATIONS
§ 36:3 Generally
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§ 36:4 Lender’s perspective

§ 36:5 —Immediate consequences of bankruptcy
§ 36:6 —Tactical benefits of bankruptcy for lender
§36:7 — —Reporting and monitoring

§ 36:8 — —Equality concerns

§ 36:9 — —New credit advances

§ 36:10 — —Workout terms

§ 36:11 — —Bankruptcy foreclosure

§ 36:12 —Checklist lender concerns

§ 36:13 — —Lien validity inventory

§ 36:14 — —Prior transfer inventory

§ 36:15 — —Cure and timing

§ 36:16 — —Rent assignments

§36:17 — —Completing foreclosure

§ 36:18 — —Interest in cash

§ 36:19 — —Commingling of cash

§ 36:20 — —Deposits of advances

§ 36:21 — —Debtor use of funds

§ 36:22 Debtor’s perspective

§ 36:23 —Interest moratorium

§ 36:24 —Dissenters

§ 36:25 —Planning

§ 36:26 —Timing and avoidance

§ 36:27 —Cash reserves

§ 36:28 —Tax considerations

§ 36:29 —Environmental liability

§ 36:30 —Multi-entity networks

§ 36:31 —Single asset partnerships

§ 36:32 Workout options and considerations
§ 36:33 —Workout and bankruptcy position
§ 36:34 —Terms that create exposure

III. IMMEDIATE ISSUES IN BANKRUPTCY
REORGANIZATION

§ 36:35 Automatic stay and incomplete foreclosure—Adequate
protection

§ 36:36 —Relief from stay for cause: Bad faith

§ 36:37 —Lack of equity and collateral not necessary

§ 36:38 —dJunior liens and protection

§ 36:39 —Third-party protection

§ 36:40 —Single asset real estate

§ 36:41 Postpetition cash receipts—Cash collateral

§ 36:42 —Cash collateral orders

§ 36:43 — —Replacement liens

§ 36:44 — —Cross-collateralization

§ 36:45 — —Waiver and validation of transfers
§ 36:46 — —Cash payments

§ 36:47 — —Equity cushion
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§ 36:48 — —Personal guarantee of nondebtor
§ 36:49 — —Insurance

IV. COMPLETING THE CASE: ISSUES IN THE PLAN

§ 36:50 Generally

§ 36:51 Basic standards

§ 36:52  Classification of claims and voting

§ 36:53 —Classifying claims of creditors with collateral

§ 36:54 —Classifying unsecured claims

§ 36:55 Fair and equitable treatment

§ 36:56 —Confirmation regarding secured claims

§ 36:57 — —Nonimpairment

§ 36:58 — —Present value standard

§ 36:59 — —Sale and proceeds

§ 36:60 — —Indubitable equivalent

§ 36:61 —Confirmation regarding unsecured claims and owners—
Dissenting creditors

§ 36:62 — —Property equal in present value

§ 36:63 — —Absolute priority rule

§ 36:64 — —New value exception to absolute priority rule

§ 36:65 —Classifying deficiency claim

V. CONCLUSION
§ 36:66  Generally
APPENDIX 36A. Bibliography

CHAPTER 37. WHAT COURTS DO TO
SECURED CREDITORS IN CHAPTER 11 CRAM
DOWN

I. INTRODUCTION
§ 37:1 Generally

II. THE REQUIREMENT NOT TO DISCRIMINATE
UNFAIRLY UNDER 11 U.S.C.A. § 1129(b)(1)

§ 37:2 Generally

III. THE IMPLICIT REQUIREMENTS OF “FAIR AND
EQUITABLE” UNDER 11 U.S.C.A. § 1129(b)(1)

§ 37:3 Generally

IV. THE EXPLICIT REQUIREMENTS OF “FAIR AND
EQUITABLE” UNDER 11 U.S.C.A. § 1129(b)(1)

§37:4 In general
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§ 375 11 U.S.C.A. § 1129(b)(2)(A)(i): Deferred payments

§ 37:6 —Deferred payment arrangement (with full interest
payments and principal stretch-out)—Interest rate

§ 37:7 — —Stretch-out period

§ 37:8 — —Protective covenants

§ 379 —Negative amortization arrangement

§ 37:10 —Income bond arrangement

§ 37:11 11 U.S.C.A. § 1129(b)(2)(A)(11): Sale of collateral—Collat-
eral sale arrangement
§37:12 11 U.S.C.A. § 1129(b)(2)(A)(iii): Indubitable equivalent

§ 37:13 —Collateral substitution arrangement

§ 37:14 —Full accrual arrangement

§ 37:15 —Collateral payment arrangement

§ 37:16 —Debtor securities substitution arrangement

V. SUMMARY AND CONCLUSION

§ 37:17  Generally

§ 37:18 Requirements under 11 U.S.C.A. § 1129(b)(1)—No unfair
discrimination

§ 37:19 —“Fair and equitable’—Implicit requirements

§ 37:20 Arrangements under 11 U.S.C.A. § 1129(b)(2)(A)():
Summary—Deferred payment arrangement

§ 37:21 —Negative amortization arrangement

§ 37:22 —Income bond arrangement

§ 37:23 Arrangement under 11 U.S.C.A. § 1129(b)(2)(A)(ii)—Collat-
eral sale arrangement

§ 37:24 Arrangements under 11 U.S.C.A. § 1129(b)(2)(A)(iii)—Col-
lateral substitution arrangement

§ 37:25 —Full accrual arrangement

§ 37:26 —Collateral payment arrangement

§ 37:27 —Debtor securities substitution arrangement
Volume 3

CHAPTER 38. BANKRUPTCY—SINGLE ASSET
REAL ESTATE CASES

I. INTRODUCTION

§ 38:1 Generally

II. DEFINITION: WHAT IS SINGLE ASSET REAL
ESTATE?

§ 38:2 In general
§ 38:3  Single property or project
§ 38:4 Substantial income, substantial business
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III. TREATMENT: WHAT HAPPENS TO SINGLE ASSET
REAL ESTATE?

§ 38:5 In general

§38:6  Filing plan

§ 38:7 Making monthly payments

§ 38:8 Order within 90 days

§ 38:9 Safe harbor or another weapon?
§ 38:10 Stay relief for what?

IV. SEPARATE CLASSIFICATION OF MORTGAGEE’S
UNDERSECURED DEFICIENCY CLAIM

§ 38:11 Generally

V. CONCLUSION

§ 38:12 Generally

APPENDIX 38A. Bankruptcy: Chronological Bibliography—Single
Asset Real Estate Cases

CHAPTER 39. BANKRUPTCY—THE ESTATE
AND PROPERTY OF THE ESTATE

I. THE ESTATE AND PROPERTY OF THE ESTATE

§ 39:1 Introduction: § 541

§ 39:2 Estate and property of estate: §§ 541-562

§ 39:3 Estate and property of estate: §§ 541-543—Estate in
bankruptcy in Chapter 7, 11, 12, and 13 proceedings

§39:4  —Scope of property of estate

§ 39:5 —Property of estate—Exempt property

§ 39:6 — —Property held in trust

§ 39:7 — — —Property in which debtor holds only legal title and
not equitable interest: § 541(d)

§ 39:8 — — —Express trust

§ 399 Estate and property of the estate: §§ 541-543—Property of
estate—Property held in trust—Constructive trusts and
resulting trusts

§ 39:10 Estate and property of estate: §§ 541-543—Property of
estate—Property held in trust—Statutory trust funds

§ 39:11 — —Real property interests

§39:12 — — —Community property: § 541(a)(2)

§ 39:13 — — —Tenancy by entirety

§39:14 — — —Tenancy in common and joint tenancy

§ 39:15 — — —Funds in escrow

§ 39:16 — — —Miscellaneous real property interests of estate

§ 39:17 Estate and property of state: §§ 541-543—Property
recovered by trustee: § 541(a)(3)

§ 39:18 Estate and property of estate: §§ 541-543—Property
preserved for benefit of estate: § 541(a)(4)
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§ 39:19 —Property acquired by debtor within 180 days after
petition: § 541(a)(5)

§ 39:20 —Proceeds, product, offspring, rents, and profits of estate
property: § 541(a)(6)

§ 39:21 —After-acquired property by estate: § 541(a)(7)

§ 39:22 —Exceptions to property of estate: § 541(b)

§ 39:23 —Invalid “bankruptcy clause”: § 541(c)

§ 39:24 —Turnover of property and accounting to trustee or debtor
in possession: § 542(a)

§ 39:25 —Setoff and recoupment: § 542(b) and (c)

§ 39:26 —Property held by custodian or receiver: § 543

§ 39:27 Abandonment of property of the estate: § 554

II. TRUSTEE’S AVOIDING POWERS

§ 39:28 Overview of trustee’s avoiding power

III. CODE SECTION 544(A): AVOIDANCE BASED ON
HYPOTHETICAL UNSECURED CREDITOR

§ 39:29 Code § 544(a)—Hypothetical unsecured creditor
§39:30 — —S§ 544(a) generally
§ 39:31 — —Hypothetical lien creditor

IV. TRUSTEE AS HYPOTHETICAL BONA FIDE
PURCHASER OF REAL ESTATE

§ 39:32 Trustee as hypothetical bona fide purchaser of real estate:
§ 544 (a)(3)

§ 39:33 —Limitation in § 544 avoiding powers due to actual or
constructive knowledge of debtor

V. CODE SECTION 544 (B): AVOIDANCE BASED ON
ACTUAL UNSECURED CREDITOR STATUS

§ 39:34 Trustee as successor to actual creditors: § 544(b)

VI. AVOIDING EQUITABLE INTERESTS AND
CONSTRUCTIVE TRUSTS

§ 39:35 Avoiding equitable interests and constructive trusts

§ 39:36 —Statutory provisions

§ 39:37 —Minority view: § 541(d) prevails over trustee’s strong-
arm powers under § 544(a)

§ 39:38 —Majority view: § 544(a) prevails over § 541(d)

§ 39:39 —Avoiding equitable liens other than constructive trusts

VII. AVOIDING STATUTORY LIENS: § 545

§ 39:40 Avoiding statutory liens: § 545 in general
§ 39:41 Avoiding statutory liens: § 545—Liens that become
effective upon financial disaster: § 545(1)
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§ 39:42 —Bona fide purchaser test: § 545(2)
§ 39:43 —Landlord’s liens: §§ 545(3), 545(4)
§ 39:44 —Trust fund laws

VIII. LIMITATION ON AVOIDING POWERS: § 546

§ 39:45 Limitation on avoiding powers: § 546

§ 39:46 Warehouse liens

§ 39:47 Limitation on avoiding powers: § 546—Time limits on
avoidance actions: § 546(a)

§ 39:48 —Right to perfect creditor’s interest under nonbankruptcy
law: § 546(b)

§ 39:49 —Relationship between Section 546(b) and Section 362

§ 39:50 —Post-petition perfection

§ 39:51 —Relationship of § 546(b) to §§ 547 and 548

§ 39:52 —Right to reclaim goods: § 546(c)

IX. AVOIDANCE AS PREFERENCE: § 547

§ 39:53 90-day transfers that are avoidable as preference
§ 39:564 —Definitions in § 547(a)

§ 39:55 —Elements of preference and burden of proof

§ 39:56 —Transfers of interest of debtor

§ 39:57 — —When “transfer” occurs for preference purposes
§ 39:58 —To or for benefit of creditor
§ 39:59 —For or on account of antecedent debt

§ 39:60 —Made while debtor was insolvent

§ 39:61 —Resulting in greater distribution than in Chapter 7
distribution: Equality principle

§ 39:62 —Resulting in greater distribution than in Chapter 7
distribution: Payments to secured and unsecured
creditors

§ 39:63 —Resulting in greater distribution than in Chapter 7
distribution: Foreclosure sale by oversecured creditor as
preference

§ 39:64 —Resulting in greater distribution than in Chapter 7
distribution: Time of transfer

§ 39:65 —Resulting in greater distribution than in Chapter 7
distribution: Source of payment

§ 39:66 Transfers that are not avoidable as preference

§ 39:67 —No debtor/creditor relationship

§ 39:68 —If creditor gives new value in exchange for debtor’s
property: § 547(c)(1)
§ 39:69 —Debtor’s debts incurred in ordinary course of business:

§ 547(c)(2)
§ 39:70 —Security interests for enabling loans: § 547(c)(3)
§ 39:71 —Subsequent advances of new value: § 547(c)(4)
§ 39:72 —Security interests in inventory or receivables: § 547(c)(5)
§ 39:73 —Avoidable statutory liens: § 547(c)(6)
§ 39:74 —Alimony, maintenance or support: § 547(c)(7)
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§ 39:75
§ 39:76
§ 39:77
§ 39:78

—Minor debts: § 547(c)(8) and (¢)(9)

Voidable transfers to reimburse surety: § 547(d)
Preferential transfers to insiders

—Transfers for benefit of insiders

X. AVOIDING FRAUDULENT TRANSFERS: § 548

§39:79
§ 39:80

§ 39:81
§ 39:82

Fraudulent transfers: Introduction

Trustees’ use of Code § 548 to avoid fraudulent transfers
and obligations

Requirements for fraudulent transfer: § 548(a)
—Interest of debtor

XI. TRANSFERS MADE WITH FRAUDULENT INTENT

§ 39:83

§ 39:84
§ 39:85

Transfers made with actual fraudulent intent:
§ 548(a)(1)(A)

—Burden of proof

—Fraudulent intent cases

XII. CONSTRUCTIVELY FRAUDULENT TRANSFERS

§ 39:86
§ 39:87

§ 39:88
§ 39:89
§39:90
§39:91

XIII.

§ 39:92

Constructively fraudulent transfers: § 548(a)(1)(B)

—Transfers for less than reasonably equivalent value
while insolvent

— —Reasonably equivalent value

— — —Foreclosure and forced sales

— — — —After BFP case

Transfer to general partner: § 548(b)

GOOD FAITH TRANSFEREE OF FRAUDULENT
TRANSFER

Exception for good faith transferee who takes for value:
§ 548(c)

XIV. AVOIDING POSTPETITION TRANSFERS

§ 39:93
§ 39:94

§ 39:95

Avoiding postpetition transfers: § 549

—Postpetition transfers made before order of relief in
involuntary cases: § 549(b)

—Good faith purchaser without knowledge: § 549(c)

XV. LIABILITY OF TRANSFEREE OF AVOIDED

§ 39:96
§ 39:97
§ 39:98

§ 39:99

TRANSFER

Liability of transferee of avoided transfer: § 550
—Good faith transferee for value: § 550(b)

—Limitation on liability of non-insider transferee for
avoided transfer: § 550(c)

—Good faith transferee’s lien for improvements: § 550(e)
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CHAPTER 40. BANKRUPTCY—EFFECT ON
LEASES AND EXECUTORY CONTRACTS

I. IN GENERAL
§40:1 Generally

II. SUMMARY
§ 40:2  Generally

III. TRUSTEES POWER TO ASSUME, ASSIGN, OR
REJECT LEASES AND EXECUTORY CONTRACTS

§ 40:3 Leases and executory contracts within § 365—Leases

§40:4  —Executory contracts—In general

§ 40:5 — —Debtor’s only uncompleted obligation is to pay money

§ 40:6 — —Broker’s listing agreement and right to commission

§ 40:7 Distinction between residential leases and nonresidential
leases

§ 40:8 Leases terminated or expired prior to bankruptcy—In
general

§ 40:9 —Nonresidential leases

§ 40:10 —Residential leases
§40:11 Trustee cannot require lender to honor commitment to
furnish loan to a bankrupt

§ 40:12 Assumption of leases that are in default
§ 40:13 Assumption of shopping center leases that are in default
§ 40:14 Trustee’s assignment of debtor’s leases

§ 40:15 Trustees’ power to assume or reject contracts for sale of
land

§ 40:16  Court approval of decision to assume or reject
§ 40:17 Trustee’s assumption of partnership or limited liability
company agreement

IV. TIME WITHIN WHICH TRUSTEE MUST ASSUME
OR REJECT; OBLIGATIONS OF TRUSTEE

§ 40:18 In general

§ 40:19 Lease of personal property

§ 40:20 Effect of Section 108(b) on time to assume or reject

§ 40:21 Lease of nonresidential real property

§ 40:22 —Acts required for assumption during time limit: Case
split

§40:23 —Motion filed but not granted within time limit

§40:24 —Assumption by conduct of parties

§ 40:25 —Estoppel or waiver as legal basis

§40:26 —Effect of failure to assume or reject within time limit—
Debtor is lessee

§ 40:27 — —Debtor is lessor
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§ 40:28 Assumption or rejection of residential lease by debtor

V. EFFECT OF ASSUMPTION OR REJECTION BY
TRUSTEE

§ 40:29 Assumption or rejection of lease where debtor is lessee—In

general

§ 40:30 —Landlord’s claim for future rent under rejected lease: §
502(b)(6)

§ 40:31 —Liability for prepetition breach

§ 40:32 —Lifting of stay prior to assumption or rejection

§40:33 —Liability for lease period prior to rejection or
assumption: “Gap” period—Nonresidential lease—Full
lease amount or necessary expenses to preserve estate?

§ 40:34 — — —Effective date of rejection

§40:35 — — —Superpriority for administrative rent

§ 40:36 — — —Is rent payable at time of rejection?

§ 40:37 — — —Effect of failure to perform during gap period

§ 40:38 — — —Proration of expenses

§ 40:39 — —Residential lease

§40:40 — —Leases of personal property

§40:41 —Effect of assumption

§ 40:42 —Rejection after assumption—After assumption but before
rejection

§ 40:43 — —Rejection following assumption

§ 40:44 Rejection of lease where debtor is landlord

§ 40:45 Trustee assumption or rejection of contract for sale of
property or timeshare—Debtor is vendor—Vendee is in

possession
§ 40:46 —Vendee is not in possession
§ 40:47 —Debtor is vendee—Installment land sales contracts
§40:48 — —Other contracts with debtor as vendee—Assumption
by vendee/debtor
§40:49 — — —Rejection by vendee/debtor
VI. INVALIDATION OF IPSO FACTO BANKRUPTCY
CLAUSES

§40:50 Generally

VII. LENDER’S RIGHT TO RENTS AFTER
COMMENCEMENT OF BANKRUPTCY BY
LANDLORD-BORROWER

§ 40:51 Generally
APPENDIX 40A. Bibliography

cix



Tue Law oF DisTRESSED REAL ESTATE

CHAPTER 41. BANKRUPTCY—FARMS AND
RANCHES

I. INTRODUCTION

§41:1 Relationship to other bankruptcies
§41:2 Farm/ranch problems

II. “FARMERS” UNDER THE BANKRUPTCY CODE

§ 41:3 Definition
§41:4 Importance of “farmer” status
§ 41:5 Involuntary farmer liquidations

III. PROPERTY ISSUES IN THE FARM CASE

§41:6 Property of estate

§41:7 Special types of farm property—Interests in co-ops
§41:8 —Crops and rights to crops

§41:9 —Government program benefits

§41:10 Postpetition property

§41:11 —Crops

§41:12 —Milk and livestock

§41:13 —Government programs

§41:14 —Postpetition rents

IV. OPERATING THE FARM BUSINESS UNDER
CHAPTER 11

§ 41:15 Generally

§41:16 Redemption in Chapter 11

§ 41:17 —Real property redemption

§41:18 —Personal property redemption

§ 41:19 Sale, use, or lease of property of estate—Overview
§41:20 —Cash collateral and adequate protection

§ 41:21 —Restrictions on sales and leases

§41:22  Chapter 11 financing

§ 41:23 Executory contracts and unexpired leases
§41:24 —Assumption or rejection of farm leases

§ 41:25 —Installment land contracts (contract for deeds)

V. REORGANIZATION OF THE FARMING OPERATION
UNDER CHAPTER 11

§ 41:26 Introduction

§ 41:27 Plan objectives—Confirmation over creditor’s objections
§ 41:28 —Scaling down of debt

§ 41:29 —Extension of debt

§ 41:30 —Property transfers as debt payment

§41:31 —Sales of assets
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§ 41:32 Barriers to confirmation in farm case
§ 41:33 —Feasibility
§ 41:34 —Cramdown limitations

VI. CHAPTER 12 REORGANIZATIONS

§ 41:35 Introduction

§ 41:36  Eligibility

§ 41:37 Definition of “family farmer”: §§ 101(18), (19), (20), (21)

§ 41:38 Definition of “family fisherman”: §§ 101(19B), (19B)

§41:39 Operating farm business under Chapter 12—Use of
property

§ 41:40 —Trustee

§41:41 —Sales of property

§ 41:42 —Adequate protection

§ 41:43 Reorganization plans—Deadlines and duration

§ 41:44 —Contents of plan: § 1222

§ 41:45 —Treatment of creditors

§ 41:46 —Confirmation of plan: § 1225

§ 41:47 —Plan confirmation

§ 41:48 —Modification of plan after confirmation

§ 41:49 Discharge

§ 41:50 Conversion and dismissal

§ 41:51 Taxes

§ 41:52  Application of Timbers case

VII. STRIPPING DOWN AND VOIDING LIENS

§ 41:53 In general
§ 41:54 In Chapters 7, 11 and 13
§ 41:55 In Chapter 12 reorganization

CHAPTER 42. BANKRUPTCY—ANTICIPATORY
LEASE DRAFTING STRATEGIES

I. INTRODUCTION
§ 42:1  Generally

II. OVERVIEW OF THE BANKRUPTCY LAW

§ 42:2  Automatic stay
§ 42:3 Expired and terminated leases
§ 42:4 Injunctive powers

III. UNEXPIRED LEASES

§ 42:5 Election to assume or reject
§ 42:6 Rejection
§ 42:7 Assumption
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§42:8 Assignment
§ 42:9 Shopping centers

IV. PROTECTIVE CLAUSES
§42:10 Generally

V. EARLY TERMINATION CLAUSES

§42:11  Generally

§ 42:12 Insolvency and net worth clauses

§ 42:13 —Model lease clause: Annual balance sheet

§ 42:14 —Model lease clause: Events of default

§ 42:15 —Model lease clause: Waiver of relief

§42:16 Continuous operation clauses

§42:17 —Model lease clause: Continuous operation

§ 42:18 Abandonment

§ 42:19 Limited cure periods and termination-on-multiple-breach
clauses

VI. SECURITY FOR FUTURE PERFORMANCE

§42:20 Generally

§ 42:21  Security deposits

§ 42:22 —Model lease clause: Security deposit
§ 42:23 Letters of credit

VII. CLAUSES THAT IMPEDE ASSUMPTION AND
ASSIGNMENT

§42:24  Generally

§ 42:25 Use clauses

§42:26  Assignment clauses

§ 42:27 —Model lease clause: Assignment and right of first refusal

VIII. REQUIRING TENANT AND ASSIGNEE
ASSURANCES AND PRECAUTIONS

§ 42:28 Adequate protection
§ 42:29 Adequate assurance of future performance

CHAPTER 43. BANKRUPTCY—EQUITABLE
SUBORDINATION

I. LEGAL BASIS FOR EQUITABLE SUBORDINATION
§43:1 Generally

II. FACTUAL SITUATIONS JUSTIFYING
SUBORDINATION

§43:2 Generally
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III. STANDARDS FOR EQUITABLE SUBORDINATION

§43:3 In general

§43:4 Relationship to claimant’s claim

§ 43:5 Remedy is remedial, not penal

§ 43:6 Claim is subordinated but not disallowed

§ 43:7 Burden of proof—In general

§ 43:8 —Missionary Baptist district court decision

§43:9 —Reversal and remand by court of appeals

§43:10 Equitable subordination without inequitable conduct

IV. HOLDING CREDITORS TO FIDUCIARY STANDARD

§ 43:11 Definition of fiduciary

§ 43:12 Creditors not ordinarily fiduciaries

§ 43:13 Exception where creditor controls debtor

§ 43:14 Difficulty of proving that creditor controlled debtor
§43:15 —Cases of creditor subordination

§ 43:16 —Cases where creditor was not subordinated

V. SUBORDINATION IS NOT LIMITED TO CLAIMS OF
FIDUCIARIES

§ 43:17 Subordination of noninsiders and nonfiduciaries
§43:18 Controlling creditors treated like fiduciaries

VI. MISREPRESENTATION TO OTHER CREDITORS
§ 43:19 Generally

VII. SUBORDINATION AGREEMENTS AND
EQUITABLE SUBORDINATION

§43:20 Generally

VIII. EQUITABLE SUBORDINATION AS CORE
PROCEEDING

§43:21 Generally

IX. RECHARACTERIZATION INSTEAD OF EQUITABLE
SUBORDINATION

§ 43:22 Recharacterization contrasted with equitable
subordination

CHAPTER 44. BANKRUPTCY—CONFLICTS
BETWEEN BANKING REGULATORS AND
BANKRUPTCY TRUSTEE

I. INTRODUCTION
§ 44:1 Background
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§ 44:2 Plan of chapter

II. PROCEDURAL MATTERS: FDIC/RTC AND DEBTOR
ASSERT CLAIMS AGAINST ONE ANOTHER

§ 44:3 Generally

III. SPECIAL RIGHTS OF FEDERAL BANKING
REGULATORS TO COLLECT THE ASSETS OF A
FAILED INSTITUTION

§ 44:4 Generally

IV. SPECIAL POWERS OF CONSERVATOR/RECEIVER
AND REGULATORS

§ 44:5 General powers of bankruptcy trustee in conflict with
special statutes

§ 44:6  Anti-injunction statute: 12 U.S.C.A. § 1821())
§ 44:7 FDIC claims procedure
§ 44:8 Avoiding powers of FDIC

V. CONFLICT WITH THE SPECIAL POWERS OF THE
BANKRUPTCY TRUSTEE

§44:9  Equitable subordination cases

§ 44:10 Avoidable transfers

§44:11 —Bankruptcy Code § 544(a)

§ 44:12 —Bankruptcy Code § 547

§ 44:13 — —Pre-FIRREA cases

§ 44:14 — —Post-FIRREA cases

§ 44:15 Fraudulent transfers: Bankruptcy Code § 548

§ 44:16 Bankruptcy Code protections for good faith transferees
§ 44:17 Conclusions

VI. SAVINGS ASSOCIATION HOLDING COMPANY
PETITIONS FOR BANKRUPTCY RELIEF

§ 44:18 Generally

§ 44:19 OTS regulatory authority

§ 44:20 Permissible activities

§ 44:21 Payment of dividends

§ 44:22 “Cross-guarantees” of commonly-controlled institutions

§ 44:23 Holding company bankruptcies: Enjoining government
agencies

§ 44:24  Statutory answers: Bankruptcy Code §§ 365(0) and
507(a)(8)

§ 44:25 Are capital maintenance agreements “contractual”
obligations?

cxiv



TaBLE oF CONTENTS

VII. DISCHARGEABILITY OF BANKING
REGULATORS’ CLAIMS AGAINST INDIVIDUAL
DEBTORS

§ 44:26  Sections 523(a)(11) and (12)
§ 44:27 Must FDIC and RTC prove reliance in action under
§ 523(a)(2)?

APPENDIX 44A. Bibliography, Selected References

CHAPTER 45. BANKRUPTCY—ANCILLARY
AND CROSS-BORDER CASES

I. INTRODUCTION

§ 45:1 Background and Objectives of Chapter 15
§ 45:2 In general

II. ANCILLARY PROCEEDINGS UNDER THE 2005 ACT

§ 45:3 Requirements of Chapter 15
§45:4 Foreign main proceeding

§ 45:5 Foreign nonmain proceeding
§ 45:6 Chapter 15 applied: Relief and standards—Relief during

“gap period”

§ 45:7 —Relief upon recognition being granted

§ 45:8 Nonautomatic relief: Foreign main and nonmain
proceedings

§ 45:9 Relief in foreign main proceedings

§ 45:10 Automatic stay of Section 362

§ 45:11 Operation of business, use and sale of debtor’s U.S. assets
§ 45:12 Protection of creditors’ interests

§ 45:13 Comity under Chapter 15

III. FURTHER REFINEMENT OF CROSS-BORDER
INSOLVENCY PRACTICE

§ 45:14 Duty to cooperate and reconcile relief

PART F. THIRD PARTY CLAIMS AND
LIABILITIES

CHAPTER 46. PRIORITIES AMONG LIEN
CLAIMANTS

I. INTRODUCTION

§ 46:1 Classification of lender-creditor rights by liens and priorities
§ 46:2 Overview: Determination of priorities
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Effect of foreclosure

II. REAL PROPERTY RECORDING ACTS

§ 46:4
§ 46:5
§ 46:6
§ 46:7
§ 46:8

§ 46:9

§ 46:10
§ 46:11
§ 46:12
§ 46:13
§ 46:14
§ 46:15
§ 46:16
§ 46:17
§ 46:18
§ 46:19
§ 46:20
§ 46:21
§ 46:22
§ 46:23
§ 46:24
§ 46:25
§ 46:26

In general

Notice and notice—Race acts

Interpretation of act

Race Type Act

Interests and conveyances outside acts—Recordable
interests

—Interests protected without recording

—DMechanics’ liens—Relation back

—Records in other places

Reliability of search

Bona fide purchasers—Payment of value

—Lack of notice

Searching title—In general

—Official tract indexes

—Name indexes—Grantor and grantee

Chain of title problems—In general

—Wild deeds

—Late recorded deed

—Estoppel by deed/after acquired title

—References in collateral documents

Search in private title plants

Statutory clearing of title—Curative acts

—Marketable title acts

Torrens system

III. PRIORITY OF PURCHASE MONEY MORTGAGES

§ 46:27

Generally

IV. VENDOR’S LIEN

§ 46:28

Generally

V. “AFTER-ACQUIRED PROPERTY” CLAUSES

§ 46:29

Generally

VI. “FUTURE ADVANCES” CLAUSES

§ 46:30
§ 46:31
§ 46:32

§ 46:33

VII.
§ 46:34
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§ 46:35 Parties with lien

§ 46:36 Limits on amount of lien

§ 46:37 Determination of priority—In general

§ 46:38 —Date of attachment of lien

§46:39 Owner’s and lender’s protection against mechanics’ liens—
In general

§ 46:40 —Control of disbursements

§46:41 —Bonds and guarantees

§ 46:42 —Lien waivers and no-lien clauses

§ 46:43 —Title insurance

§ 46:44  Stop notices

VIII. PRIORITY AS TO FIXTURES
§ 46:45 Generally

IX. FEDERAL TAX LIENS

§ 46:46 In general

§ 46:47 Establishment of federal tax lien

§ 46:48  Priority of federal tax lien—Priority for lien interests
arising before filing of tax lien

§ 46:49 —Priority for funds disbursed by secured lenders after tax
lien filing—In general

§ 46:50 — —Forty-five day grace period under Section 6323(d)

§ 46:51 — —Priority for advances made under real property
construction or improvement financing

§ 46:52 Termination of federal tax liens through mortgage
foreclosure

§ 46:53 IRS eases debt rules

X. LOCAL TAX AND OTHER STATUTORY LIENS

§ 46:54 In general

§ 46:55 Local tax liens in bankruptcy—Automatic stay
§ 46:56 —Automatic stay and tax liens

§ 46:57 —Conclusion

XI. PRIORITY OF JUDGMENT LIENS

§ 46:58 Creation of judgment liens
§ 46:59  Priority

XII. EFFECT OF FILING LIS PENDENS
§46:60 Generally

XIII. PRIORITY OF NOTES SECURED BY THE SAME
MORTGAGE

§ 46:61 Generally
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XIV. CHANGE IN PRIORITY THROUGH
SUBORDINATION

§ 46:62 Generally

XV. SIMULTANEOUS RECORDING
§46:63  Generally

XVI. RETENTION OF LIEN PRIORITY AND RIGHTS
THROUGH SUBROGATION

§ 46:64 Subrogation in general

§ 46:65 Exclusion of “volunteers” from subrogation
§ 46:66 Requirements for subrogation

§ 46:67 —Payment of entire obligation

§46:68 —Knowledge of intervening lien

§46:69 —Extent and limits on subrogation

§ 46:70 —Standby letter of credit

§46:71 —Right of surety or insurer to subrogation
§46:72 —Purchasers of encumbered property

§ 46:73 —Waiver of subrogation rights

§ 46:74 Right to contribution and indemnity

XVII. SUBROGATION BIBLIOGRAPHY
§ 46:75 Generally

XVIII. PRIORITY AFTER MODIFICATION OR
REPLACEMENT OF SENIOR MORTGAGE
§46:76  Generally

APPENDIX 46A. State Statutes Governing Mechanics’ and
Materialmen Liens

APPENDIX 46B. State Statutes Governing Recording

APPENDIX 46C. dJurisdictional References on Priority of Liens—
Retention of Mortgage Priority, Construction
Loans, Lender’s Obligation to Control
Disbursements, Mechanics’ Liens, Dragnet
Clauses

CHAPTER 47. LIABILITY OF BONDING
COMPANIES

I. INTRODUCTION
§47:1 Generally

II. SURETYSHIP IN GENERAL
§ 47:2 Definition
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§ 47:3  Suretyship distinguished from insurance and guaranty

III. FORM OF SURETY BONDS

§47:4 General
§ 47:5 Nature of obligations
§ 47:6 Bond forms

IV. TYPES OF SURETY BONDS

§ 477 Bid bond

§47:8 Performance bond
§47:9 Dual obligees
§47:10 Payment bonds
§47:11 Other bonds

V. UNDERWRITING BY THE SURETY
§47:12  Generally

VI. BID BOND PROBLEMS
§47:13 Generally

VII. PERFORMANCE BOND PROBLEMS

§47:14 In general

§ 47:15 Investigation by surety

§47:16 Financing contractor

§ 47:17 Completion by surety using contractor

§ 47:18 Default of contractor

§47:19 Completion by surety using another contractor
§47:20 Surety’s tender of completing contractor to owner
§47:21 Problems stemming from completing contractor
§47:22  Surety’s arrangement for protective bid

§ 47:23 Cash settlement of bond obligation

§ 47:24  Surety does nothing

§ 47:25 Hazardous waste problems

§ 47:26  Bankruptcy of contractor

§ 47:27 Suggestions for obligees

VIII. PROBLEMS STEMMING FROM FAST TRACK
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