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3. Evidence—Direct

Accomplice

Accomplice testimony to establish corpus delicti
4. Evidence—Circumstantial

Proof of agreement
Proof of identity of coconspirator
Fair inference

5. Coconspirator Liability
Timing

Knowledge

Knowledge, drug conspiracy, amount

Acts in furtherance
Acts after conspiracy

6. Wharton’s Rule
Generally
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§ 5:85
§ 5:86
§ 5:87
§ 5:88
§ 5:89
§ 5:90

§ 5:91
§ 5:92

B.

§ 5:93
§ 5:94
§ 5:95

VII.

A.

§ 5:96
§ 5:97
§ 5:98
§ 5:99
§ 5:100
§ 5:101
§ 5:102
§ 5:103

§5:104
§ 5:105

§ 5:106
§ 5:107

§ 5:108
§ 5:109

§ 5:110
§ 5:111

Conspirators exceeding necessary number
“One man conspiracy” rule

Immunity grant

Dismissal

Delivery of narcotics

Legal act in an illegal manner

7. Sentencing Considerations

First-degree murder
Armed robbery

SOLICITATION

Solicitation statute
Solicitation of minor to commit felony; accosting minor
Solicitation to murder

CONTROLLED SUBSTANCE OFFENSES

POSSESSION

1. Elements

Generally

Good—Samaritan exception to culpability
Generally—Quantity—Knowledge

— —Visible to eye

— —Aggregating amounts
—Constructive possession

—Possession on or near school grounds

Possession with intent to deliver on or near school grounds;
intent to make the delivery on school grounds required

2. Evidence
Addict—Opinion testimony

—Sufficiency of testimony

INTENT TO DELIVER

Elements
Evidence of intent

DELIVERY

1. Elements of offense

Generally
Attempts

2. Evidence

Aiding and abetting
Defenses—Procuring agent
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§ 5:113
§ 5:114

§ 5:115
§ 5:116

§ 5:117
§ 5:118
§ 5:119
§ 5:120
§ 5:121
§ 5:122
§ 5:123
§ 5:124

§ 5:125

§ 5:126

§ 5:127
§ 5:128
§5:129
§5:130
§5:131
§ 5:132

§ 5:133
§ 5:134
§ 5:135

§5:136

§ 5:137
§5:138

§5:139
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—Exemptions; burden of persuasion

—Instructions on lesser offenses

—Lesser offenses which are not major controlled substance
offenses

PHYSICIANS

Definition of offense
Evidence

MARIJUANA

Generally

Marihuana legalization initiative

—Individual acts allowed

—Dispensaries

Michigan Medical Marijuana Act

MMMA,; driving offense must be impaired or under influence
MMMA,; transportation of marijuana and statutory conflict
No privacy right

KEEPING OR MAINTAINING A DRUG HOUSE
Generally

PRISONER IN POSSESSION OF A CONTROLLED
SUBSTANCE

Prisoner in possession

CONSTITUTIONAL QUESTIONS

Marijuana

Cocaine

Delegation of authority
Statutory instructional limitation
Title-object clause

Weight of controlled substance

SENTENCE

Penalty scheme
Lifetime probation abolished

Retroactivity and meaning of parole consideration
amendment

Section 7411
Amounts over 225 grams
Departures from mandatory minimum sentences

OTHER ISSUES
Charging
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§ 5:140  Prescription

VIII. CORPUS DELICTI OF CRIMES
§ 5:141 Discussion

IX. CRIMES AGAINST CHILDREN—CHILD ABUSE

§ 5:142  Child abuse statutes

§ 5:143 First-degree child abuse

§ 5:144  Second-degree child abuse as included offense of first-degree
child abuse

§ 5:145 Second-degree child abuse

§ 5:146  Third-degree child abuse

§ 5:147 Fourth-degree child abuse

§ 5:148 Fourth-degree child abuse; affirmative defense

§ 5:149 Evidence; possible pediatric abuse

§ 5:150 Children in vehicles

§ 5:151  Child sexually abusive activity/material

§ 5:152 —Constitutionality of prohibitions

§ 5:153 —Activity included within statutory prohibitions

§5:154 —Act toward commission of underlying offense not required

§ 5:155 —Abusive material/unit of prosecution

§ 5:156 —Distribution of material

§ 5:157 —Sale of a child

§ 5:158 Computer images

§ 5:159 —Temporary internet files

§ 5:160 —“Burning” copies; personal use

§ 5:161 Failure to report child abuse

§ 5:162 Leaving child unattended in vehicle

X. CRIMINAL SEXUAL CONDUCT AND OTHER SEXUAL
OFFENSES

A. CRIMINAL SEXUAL CONDUCT IN THE FIRST
DEGREE (CSC 1)

1. Elements; Alternative Aggravating Factors

§ 5:163  Statutory provision

§ 5:164 Intent

§ 5:165 Penetration

§ 5:166 Same household with complainant between 13 and 16
§ 5:167 Under 13 or between 13 and 16 with aggravating factor
§ 5:168 Blood or affinity as aggravating factor

§ 5:169 Involving commission of another felony

§ 5:170 —Multiple convictions

§5:171 —Assault on different victim as other felony

§ 5:172 —Child sexually abusive activity

§ 5:173 —Sequence

§ 5:174 —Exchange of drugs for sex
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§5:176
§ 5:177

§ 5:178
§ 5:179
§ 5:180
§ 5:181
§5:182
§ 5:183
§ 5:184
§ 5:185
§ 5:186

§ 5:187
§ 5:188
§ 5:189
§ 5:190
§ 5:191

§ 5:192
§ 5:193
§ 5:194
§ 5:195
§ 5:196
§ 5:197

§ 5:198
§5:199
§ 5:200
§ 5:201
§ 5:202
§ 5:203

§ 5:204
§ 5:205

§ 5:206

§ 5:207
§ 5:208

XXXV
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Aided and abetted—Mentally incapable, mentally
incapacitated or physically helpless victim

—Use of force or coercion

Armed with weapon or article used or fashioned to lead the
victim reasonably to believe it to be weapon—Generally

—Possession and access

—Possession after being disarmed

Personal injury and force or coercion

—Physical injury

—Mental anguish

—DMedical treatment

—Surprise; sleeping victim

—Position of authority

Consent

2. Evidence of CSC 1

Other acts with same victim

Other acts with other member of same household
Other acts with same victim—Defense use
Expert testimony—Rape trauma

Expert testimony

3. Multiple CSC Convictions

One penetration with multiple aggravating factors

One penetration and aiding and abetting another
Multiple penetrations

—Single personal injury; armed with weapon; other felony
CSC 1 (or 2) and assault with intent

Multiple acts charged within one count

4. Instructions on Lesser Included Offenses

CSC 2

CSC 1 with force and personal injury
CSC 1 by unethical medical treatment
CSC 4

Felonious assault

Assault with intent to do great bodily harm; assault to
commit criminal sexual conduct involving penetration

Contributing to delinquency of minor
Gross indecency

5. Sentence; Age of Defendant Victim

Ages of defendant and victim

CRIMINAL SEXUAL CONDUCT IN SECOND DEGREE
(CSC 2)

Elements
Evidence of sexual purpose
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§ 5:209

§5:210

C.

§ 5:211
§ 5:212

§5:213
§5:214

§ 5:215
§ 5:216

§ 5:217

§ 5:218

§5:219
§ 5:220
§ 5:221
§ 5:222
§ 5:223
§ 5:224
§ 5:225
§ 5:226
§ 5:227
§ 5:228
§ 5:229
§ 5:230
§ 5:231
§ 5:232
§ 5:233
§ 5:234

§ 5:235

Instructions on lesser included offenses—CSC 4 and age of
victim
—CSC 4 otherwise

CRIMINAL SEXUAL CONDUCT IN THIRD DEGREE
(CSC 3)

Elements
Instructions on lesser included offenses

CRIMINAL SEXUAL CONDUCT IN FOURTH DEGREE
(CSC 4)

Elements
Evidence

ASSAULT WITH INTENT TO COMMIT CRIMINAL
SEXUAL CONDUCT

Elements

Consent by one legally incapable of consenting to completed
act no defense to assault charge

Spouse; mentally incapacitated spouse

SEXUAL CONTACT OR PENETRATION UNDER
PRETEXT OF MEDICAL TREATMENT

Criminal sexual conduct by pretext of medical treatment

RAPE SHIELD LAW AND RIGHT OF
CONFRONTATION

Constitutionality generally

Witnesses

Notice provision

Relevance; in-chambers hearing

Origin of physical condition

Consent and past sexual acts

Children and “age inappropriate” knowledge
Evidence of abortion and lack of sexual partners
Prostitution and consent

Provocative public dancing

Testimony by victim of lack of sexual activity
Confrontation questions—Screening defendant from victim
—~Closed circuit TV—Coy v. Iowa follow-up
—Videotape—Michigan

—~Closed circuit TV examination

—~Closed circuit TV at trial

OTHER SEXUAL OFFENSES

Gross indecency—Conflict resolved; ambiguity remains
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§ 5:236 —Private or consensual behavior

§ 5:237 —Bestiality

§ 5:238 —Assault with intent to commit gross indecency
§ 5:239 —Solicitation and procurement

§ 5:240 —Pandering

§ 5:241 Indecent exposure

§ 5:242 Lewd and lascivious conduct

§ 5:243 Lifetime electronic monitoring

§ 5:244 —Fourth Amendment

§ 5:245  Sexual offender registration

§ 5:246 No willfulness requirement

§ 5:247 Determining when registration required

§ 5:248 Registration; homeless individual

§ 5:249 Registration; HYTA; removal from registration requirements
§ 5:250 Registered offender; school zone

§ 5:251 Registered offender; school zone; required to move
§ 5:252  Certain provisions held unconstitutional

§ 5:253 Ex post facto violation; statute reworked

XI. HOMICIDE
A. PRELIMINARY MATTERS

1. When Life Begins and Ends as a Matter of Law

§ 5:254  When life begins—Child born alive
§ 5:255  Special statute—Prenatal protection
§ 5:256  When life ends

2. Causation

§ 5:257 Year and a day rule

§ 5:258 Indirect cause by nonfatal wound

§ 5:259  Indirect cause resulting from failure to seek treatment

§ 5:260 Indirect cause—Intervening medical negligence in treatment
of mortal wound

§ 5:261 —Intervening medical negligence in treatment of nonmortal
wound

§ 5:262 —Contributory negligence

§ 5:263  Susceptible victim

§ 5:264  Assisting suicide

B. SECOND DEGREE MURDER
1. Intent Required

§ 5:265 Second degree murder and malice

§ 5:266 Intent to kill as alternative element

§ 5:267 Intent to do serious bodily harm

§ 5:268 “Depraved heart”; wanton and wilful disregard

2. Permissible Inferences
§ 5:269 Deadly weapon doctrine

XXXVIil
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§ 5:270
§ 5:271
§ 5:272
§ 5:273

§ 5:274
§ 5:275

§ 5:276
§ 5:277
§ 5:278

§ 5:279

§ 5:280
§ 5:281

C.

§ 5:282
§ 5:283
§ 5:284
§ 5:285
§ 5:286
§ 5:287
§ 5:288
§ 5:289
§ 5:290
§ 5:291
§ 5:292
§ 5:293
§ 5:294

§ 5:295
§ 5:296

§ 5:297
§ 5:298
§ 5:299
§ 5:300

Physical beating
Hot blood

High speed pursuit
Intoxicated driving

3. Intoxication and Mental Capacity

Intoxication
—Mental illness

4. Instructions

Law implies malice
Prohibition on use of word malice
Instructions—Attempt

5. When Burden to Prove Malice Arises
Presumption of malice
6. Corpus Delicti of Murder

Corpus delicti rule
Corpus delicti; lack of body

FIRST DEGREE MURDER

1. Premeditated

Intent to kill required
Premeditation defined
Premeditation factors
Corpus delicti rule
—Precrime statements
—Identity of perpetrator
—Aiding and abetting
—Lack of body

Lesser included offenses—Murder in the second degree
—Manslaughter
—Involuntary manslaughter
—“Statutory” manslaughter
Instructions—Malice

2. Felony Murder

a. In General

Intent; malice
Malice, and aiding and abetting the felony

b. Enumerated Felonies

The first-degree murder statute

Unlawfully driving away automobile (UDAA)
Breaking and entering; home invasion

Rape

XXX1X



§ 5:301
§ 5:302
§ 5:303
§ 5:304
§ 5:305
§ 5:306
§ 5:307
§ 5:308
§ 5:309

§ 5:310
§ 5:311

§5:312
§ 5:313
§5:314

§ 5:315
§ 5:316
§ 5:317
§ 5:318
§ 5:319

§ 5:320
§ 5:321
§ 5:322
§ 5:323

§ 5:324
§ 5:325
§ 5:326
§ 5:327

§ 5:328
§ 5:329
§ 5:330
§5:331
§ 5:332
§ 5:333

§ 5:334
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Robbery/larceny/assault with intent to rob
Arson

False pretenses

Child abuse

Major controlled substance offense
Corrections officer

Peace officer

Vulnerable adult abuse

Unlawful imprisonment

c. Scope
Timing
Homicide followed by felony

d. Proximate Cause

Death of cofelon
Death of bystander by nonfelon
Corpus delicti rule

e. Lesser Included Offenses

Murder two

Underlying felony
Manslaughter
Involuntary manslaughter
Electing between offenses

3. Forms

Poison

Lying in wait

Others

Conviction of alternative counts for one death

VOLUNTARY MANSLAUGHTER—HEAT OF PASSION
1. Generally

Clarification regarding manslaughter
Intent required

Cooling-off time

Absence of malice

2. Adequate Provocation

Assault and battery

Mutual fight

Adultery

Words

Example of inadequate provocation
Reasonable person test

3. Other Mitigating Circumstances
Imperfect self-defense by aggressor



TaBLE oF CONTENTS

§ 5:335
§ 5:336
§ 5:337

E.

§ 5:338

F.

§ 5:339
§ 5:340
§ 5:341
§ 5:342
§ 5:343

§ 5:344
§ 5:345
§ 5:346

§ 5:347
§ 5:348
§ 5:349

§ 5:350
§ 5:351
§ 5:352
§ 5:353

§ 5:354

J.

§ 5:355

Imperfect self-defense abrogated—Use of excessive force
By perpetrator of crime
Resisting illegal arrest

MANSLAUGHTER—PRENATAL PROTECTION

Statutory provision

INVOLUNTARY MANSLAUGHTER

1. Criminal Negligence

Gross negligence

Causation; proximate cause
Gross negligence by corporation
Preemption—OSHA

Statute

2. Unlawful Act

Misdemeanor manslaughter
Involuntary manslaughter—Failure to act
Attempted manslaughter

MOTOR VEHICLE VIOLATION CAUSING DEATH

Motor vehicle violation causing death
Proximate cause
Indirect cause—Contributory negligence

USE OF MOTOR VEHICLE CAUSING DEATH OR
SERIOUS INJURY OFFENSES

Elements

Licensing violations causing death

Causation and superseding cause

OWT/high BAC causing death or serious injury

FLEEING AND ELUDING RESULTING IN DEATH

Fleeing and eluding resulting in death; causation

DELIVERY OF CONTROLLED SUBSTANCE CAUSING
DEATH

Delivery of controlled substance causing death

XII. KIDNAPPING

§ 5:356
§ 5:357
§ 5:358
§ 5:359

Kidnapping by restraint

Unlawful imprisonment

Parental kidnapping

Parental kidnapping; termination of parental rights
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XIII. LARCENY AND LARCENY RELATED OFFENSES
A. BREAKING AND ENTERING; HOME INVASION
1. Home Invasion; Dwelling

a. Generally

§ 5:360 Statutory provision
§5:361 Elements
§ 5:362  Constitutionality

b. Evidence

§ 5:363 Breaking and entering—Lack of consent

§ 5:364 Force

§ 5:365 Use of key or other authorization to enter

§ 5:366 Interior breaking; home invasion

§ 5:367 Entering

§ 5:368 Character of building—Habitually used as place of abode;
temporary absence

§ 5:369 Disrepair

§ 5:370 Death of sole occupant

§ 5:371 Interior apartment

§ 5:372 Porch

§ 5:373 Mobile home; charging

§ 5:374 Knowledge of character of building

§ 5:375 Intent—At time of breaking and entering

§ 5:376  Specificity in charging

§ 5:377 Circumstances

§ 5:378 Corpus delicti

§ 5:379  Sufficiency—Unexplained possession

§ 5:380 Unexplained possession plus additional circumstances

§ 5:381 Stolen property in proximity

c¢. Multiple Convictions

§ 5:382  Multiple convictions
§ 5:383 Included offenses—Home invasion

d. Included offenses

§ 5:384 Unoccupied dwelling

§ 5:385 Larceny in building and attempted larceny in building
§ 5:386 Receiving or concealing stolen goods and larceny

§ 5:387 Entering without breaking and without permission

2. Other Buildings

§ 5:388 Elements
§ 5:389 Evidence—Status as building
§ 5:390 Vehicle as building

3. Motor Vehicles

§ 5:391 Intent regarding value of stolen items
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§ 5:392

B.

§ 5:393
§ 5:394
§ 5:395

§ 5:396
§ 5:397
§ 5:398
§ 5:399
§ 5:400
§ 5:401
§ 5:402
§ 5:403
§ 5:404
§ 5:405
§ 5:406
§ 5:407
§ 5:408
§ 5:409
§ 5:410
§ 5:411
§ 5:412

§ 5:413
§ 5:414
§ 5:415
§ 5:416
§ 5:417
§5:418

§5:419
§ 5:420
§ 5:421
§ 5:422
§ 5:423
§ 5:424

§ 5:425

Damage to vehicle—Value of stolen items

FORGERY—UTTERING AND PUBLISHING FORGED

INSTRUMENTS—FRAUD

1. Forgery and Uttering
Forgery

Uttering

Multiple convictions

2. Uttering and Publishing

Uttering

Intent—Showing

—Knowledge and intent

—Forged endorsement

—Other acts

Evidence—Handwriting specimens
—Fingerprint card; Fifth Amendment
—Fictitious name

Charging—Time

—Election

Particular documents—State treasurer’s warrant
—ADC check

—Municipal payroll checks

—Forged license

—Credit sales slip

—Savings withdrawal slip

Credit card fraud

LARCENIES

1. Embezzlement

Elements

Employee

Permission

Concealment

Estoppel

Cross-examination and argument regarding financial
condition

2. Extortion

Elements

Official demand

Threats

—Future harm; threat of serious harm not required
Overt act

Claim of right

3. False Pretenses
Elements
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§ 5:427
§ 5:428
§ 5:429
§ 5:430
§ 5:431
§ 5:432
§ 5:433
§ 5:434
§ 5:435
§ 5:436
§ 5:437

§ 5:438
§ 5:439
§ 5:440
§ 5:441
§ 5:442
§ 5:443
§ 5:444
§ 5:445
§ 5:446
§ 5:447
§ 5:448
§ 5:449
§ 5:450
§ 5:451

§ 5:452

§ 5:453
§ 5:454
§ 5:455
§ 5:456

§ 5:457
§ 5:458
§ 5:459
§ 5:460

§ 5:461
§ 5:462
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Misrepresentation—Present or existing fact or future act or
event

—Gross overcharges

—Gross overcharges; special relationship

—False estimates

Failure to disclose

Reliance

Passing title—Generally

—Ringing the change

—Ringing the change; target not fooled

Particular instruments—Traveler’s check

—NSF checks

—Postdated check

4. Larceny—Generally

Elements

Property of another

—Spouse

Intent to permanently deprive—Timing
—Definition

Asportation

Value—Market value—Sentimental or special value
—Bank instruments

—Testimony of owner

Charging

Evidence—Recent possession
—Producing goods

—Corpus delicti

Multiple convictions

5. Larceny by Trick
Comparison to larceny
6. Larceny by Conversion

Elements

Delivery

Distinguished from embezzlement

Distinguished from failure to return rental property

7. Larceny in Building

Elements

Asportation

Building
Shoplifting—Retail fraud

8. Larceny from Person

Elements
From the person
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§ 5:463
§ 5:464

§ 5:465

§ 5:466
§ 5:467
§ 5:468
§ 5:469
§ 5:470
§5:471
§ 5:472
§ 5:473
§ 5:474
§ 5:475
§ 5:476
§ 5:477
§ 5:478

§ 5:479
§ 5:480
§ 5:481
§ 5:482
§ 5:483
§ 5:484
§ 5:485
§ 5:486

§ 5:487
§ 5:488
§ 5:489
§ 5:490
§ 5:491
§ 5:492
§ 5:493

§ 5:494

9. Larceny from Motor Vehicle

Elements
Motor vehicle itself

10. Stealing or retaining a financial transaction device

without consent

Financial transaction device

RECEIVING, CONCEALING, OR POSSESSING
STOLEN PROPERTY

Elements

Value

Guilty knowledge—Intent

—PFair inference

— —Examples of sufficient evidence
— — —Altered serial number

— —Examples of insufficient evidence
—Recent possession

—Continued possession

Identity

Multiple convictions

Charging

Instructions—Recent possession

ROBBERY

1. In General

Elements

Timing of assault

Assault—Future threats

—Degree of force

—Putting in fear

Intent

From person or in his or her presence
Asportation

2. “Armed”

Actually armed—Reasonable belief
—Words

—Use of weapon not required

—Unloaded gun

—Inoperable firearm

—Aiding and abetting—Lack of knowledge
—Chemical device

3. Use of Article
Subjective belief
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§ 5:495 —Objective manifestation
4. Instructions on Lesser Included Offenses

§ 5:496 Lesser included offenses

§ 5:497 Attempt

§ 5:498 Unlawfully driving away automobile
§ 5:499 Larceny by trick

§ 5:500 Breaking and entering

§ 5:501 Larceny in building

5. Multiple Convictions

§ 5:502 Multiple victims
§ 5:503 One act violating multiple statutes

6. Sentencing

§ 5:504 Probation
§ 5:505 —Minimum

F. ASSAULT WITH INTENT TO ROB UNARMED
§ 5:506 Elements

G. CARJACKING

§ 5:507 In general
§ 5:508 Elements
§ 5:509 Multiple occupants; the unit of prosecution

H. UNLAWFULLY DRIVING AWAY IN AUTOMOBILE
(UDAA)

§ 5:510 Elements

§ 5:511 Intent

§ 5:512 Initial taking

§ 5:513 Evidence—Recent possession

§ 5:514 —Passenger

§ 5:515 Hidden vehicle identification number (VIN)
§ 5:516 Instructions—Lesser included offenses

§ 5:517 Unlawfully taking and using

XIV. MOTORIZED VEHICLE OFFENSES
A. RECKLESS DRIVING; LEAVING THE SCENE

§ 5:518 Reckless driving

§ 5:519 Causation

§ 5:520 —Moving violation causing injury or death
§ 5:521 Leaving scene of accident
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B. OPERATING VEHICLE WHILE UNDER INFLUENCE
OF INTOXICATING LIQUOR (OUIL); OPERATING
WHILE IMPAIRED (OWI)

1. Generally

§ 5:522 Elements
§ 5:523 Impaired; ability to drive, not manner of driving

2. Place of Operation

§ 5:524  Off-road; generally accessible
§ 5:525  Precise location

3. Operation of Vehicle

§ 5:526 Motionless vehicle
§ 5:527 Normal driving

4. Testing; Implied Consent

§ 5:528 Choice of tests

§ 5:529 Presumption regarding blood-test results

§ 5:5630 Prerequisite to independent test

§ 5:531 Independent test

§ 5:532 Failure to allow independent test; no exclusion or dismissal
§ 5:533  Police policy—Delayed test

§ 5:534 —Search warrant

§ 5:535 License suspension threat

§ 5:5636  Collateral estoppel

5. Counsel

§ 5:537 Breath test
§ 5:538 Roadside questioning
§ 5:539 Videotaping

6. Admissibility of Test Results

§ 5:540 Generally

§ 5:541 Breathalyzer

§ 5:542 Regurgitation—State police rules

§ 5:543 Lapse of time

§ 5:544  Observation of defendant by operator

§ 5:545 Technician

§ 5:546  Preservation of ampoules

§ 5:547 Preliminary roadside analysis

§ 5:548 Failure to give subsequent tests

§ 5:549  Failure to allow independent test by one of defendant’s
choosing

§ 5:550 Testing of breathalyzer

§ 5:551 Horizontal gaze nystagmus test

7. Evidence of Refusal to Take Test
§ 5:552  Purpose of admission

xlvii
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§ 5:554

§ 5:555
§ 5:556
§ 5:557
§ 5:558
§ 5:559
§ 5:560
§ 5:561
§ 5:562
§ 5:563
§ 5:564
§ 5:565

§ 5:566

§ 5:567
§ 5:568
§ 5:569
§ 5:570
§ 5:571

§ 5:572
§ 5:573
§ 5:574
§ 5:575

§ 5:576
§ 5:577

§ 5:578
§ 5:579
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Constitution
8. Blood Drawn for Medical Treatment; Admissibility
Search—Statute

9. Enhancement of Offense for Repeat Offenders

Sentence enhancement mechanism
Out-of-state convictions and ordinance violations
Challenge—Timing

Ex post facto claim rejected
Misdemeanors—Counsel
Counsel—Indigency

Impaired

OUIL third offense

Calculation of time periods for prior offenses
Habitual

Jury

10. Causing Death or Incapacitating Injury
OUIL or OWI causing death or incapacitating injury
11. Miscellaneous

Presumptions

Sobriety checkpoints

Charging

—Delay in meeting statutory deadlines
Zero tolerance

12. Sentencing Provisions

OUIL
OWI
OUIL or OWI causing death

OUIL or OWI causing death of a police officer, firefighter, or
other emergency response personnel

OUIL or OWI causing serious impairment of body function of
another

Permitting another to operate vehicle under influence
Immobilization and forfeiture
License suspension requirements

XV. WEAPONS OFFENSES

A.

§ 5:580

B.

§ 5:581
§ 5:582

xlviii

THE RIGHT TO BEAR ARMS

Second Amendment

CARRYING CONCEALED PISTOL ON PERSON

Elements
Firearm—Definition
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§ 5:583
§ 5:584
§ 5:585
§ 5:586
§ 5:587
§ 5:588

§ 5:589
§ 5:590
§ 5:591
§ 5:592
§ 5:593
§ 5:594
§ 5:595

C.

§ 5:596
§ 5:597
§ 5:598

D.

§ 5:599
§ 5:600
§ 5:601

E.

§ 5:602
§ 5:603
§ 5:604
§ 5:605

§ 5:606
§ 5:607

§ 5:608
§ 5:609
§ 5:610

§ 5:611
§ 5:612
§ 5:613
§ 5:614
§ 5:615

—Unloaded or inoperable; operability not an element

Intent—Motive

Concealment

Carrying

—dJoint possession

Exemptions—License—Existence of license/out of state
license

—Lack of license

Duty to show license to police

Exemptions—Burden

—Place of business

— —Illegal business

—Dwelling

Instructions—Lesser included offenses

CARRYING PISTOL IN MOTOR VEHICLE

Elements
Carrying
Multiple defendants with one gun

CARRYING OTHER WEAPONS

Other dangerous weapon; stabbing weapons
Other dangerous weapon; self-defense
Loaded firearm other than pistol in vehicle

CARRYING DANGEROUS WEAPON WITH
UNLAWFUL INTENT

Elements

Dangerous weapon

Dangerous weapon; BB gun or pneumatic weapon
Jury question

UNLAWFUL DISCHARGES OF FIREARMS

“Drive-by” shootings
Discharge of firearm at or in dwelling

OTHER WEAPONS OFFENSES

Short-barreled shotgun—Definition

—dJoint possession

Possession of firearm by person under influence of alcoholic
liquor

Karate sticks

Billy club

Bludgeon

Gas ejecting device

Stun gun
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§ 5:616 Weapon in correctional facility
§ 5:617 Stabbing knife

H. FELONY-FIREARM

§ 5:618 Elements

§ 5:619 Offense designated as felony outside the penal code
§ 5:620 Application to pneumatic weapons

§ 5:621 Constitutionality

§ 5:622 Aiding and abetting

§ 5:623  Accessory after fact

§ 5:624 Nexus

§ 5:625 Firearm; operability

§ 5:626  Persons liable; possession—Police officers

§ 5:627 —Lawful possession of firearm

§ 5:628 —Nonowner

§ 5:629 —Time of possession; constructive possession
§ 5:630 —Constructive possession

§ 5:631 —Struggle over gun

§ 5:632 —Recovery of gun

§ 5:633 Multiple convictions—Carrying concealed weapon (CCW)
§ 5:634 —Receiving or concealing stolen firearms

§ 5:635 —Breaking and entering and home invasion

§ 5:636 —Multiple felonies

§ 5:637 —Different jurisdiction

§ 5:638 Sentence for repeat offenders

I. FELON IN POSSESSION OF FIREARM OR
AMMUNITION

§ 5:639 Constitutionality

§ 5:640 As predicate for felony-firearm

§5:641 —Timing

§ 5:642  Successful completion of probation

§ 5:643 Inoperable firearm covered

§ 5:644 Disposition of felon’s firearms held lawfully before conviction
§ 5:645 Restoration of rights; burden of going forward

§ 5:646 Defense of self-defense

§ 5:647 Restoration of rights; specified felony; breaking and entering
§ 5:648 Felon in possession of ammunition

J. DOMESTIC VIOLENCE MISDEMEANANT IN
POSSESSION OF FIREARM OR AMMUNITION

§ 5:649 Domestic violence misdemeanants

K. DISCHARGE OF FIREARM

§ 5:650 Discharge of firearm at dwelling
§ 5:651 Discharge of firearm in dwelling
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L. ILLEGAL SALE OF FIREARMS
§ 5:652  Sale to unauthorized person

XVI. MISCELLANEOUS OFFENSES
A. ABSCONDING ON BOND

§ 5:653  Generally
§ 5:654 —After trial

B. ABORTION
§ 5:655  Abortion; constitutionality

C. MALICIOUS DESTRUCTION OF PROPERTY

§ 5:656 Elements

§ 5:657 Property of government and corporations
§ 5:658 Intent

§ 5:659 Damage by theft

§ 5:660 Value

§ 5:661 Multiple convictions

D. OBSTRUCTION OF JUSTICE AND RELATED
OFFENSES

§ 5:662  Obstruction of justice

§ 5:663 Preventing reporting of a crime

§5:664 Jury tampering

§ 5:665 Witness tampering or retaliation

§ 5:666 Tampering with evidence

§ 5:667 False police report

§ 5:668 False report of child abuse

§ 5:669 False report of a medical or other emergency
§ 5:670 Lying to the police

E. PERJURY
§ 5:671 Elements
§ 5:672 Oath

§ 5:673 —Obtaining driver’s license

§ 5:674 Intent—Willfulness

§ 5:675 Materiality—Not an element

§ 5:676 —Ultimate issue

§ 5:677 —Adjudicative facts

§ 5:678 —Adjudicative facts decided in prior acquittal
§ 5:679  Proof of truth of contradiction

§ 5:680 Fifth Amendment

§ 5:681 —Subornation and procuring

§ 5:682 Driver’s license

§ 5:683 False statement in a record signed under penalty of perjury



§ 5:684

§ 5:685
§ 5:686
§ 5:687
§ 5:688
§ 5:689
§ 5:690
§ 5:691
§ 5:692
§ 5:693

§ 5:694

§ 5:695
§ 5:696
§ 5:697

§ 5:698
§ 5:699
§ 5:700

§5:701

§ 5:702

§ 5:703

§ 5:704
§ 5:705

§ 5:706
§ 5:707

§ 5:708

lii
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Deposition

RESISTING AND OBSTRUCTING POLICE OFFICER

Elements

Causing injury

Lawfulness of arrest

Intent

Physical force

Prevention of performance by officer
Performance of duty—Administering breath test
Permissible resistance—Illegal arrest

Quelling a riot; defense or immunity

FLEEING AND ELUDING
Fleeing and eluding

ETHNIC INTIMIDATION

Constitutionality
Intimidation need not be sole motive or intent
Gender; transgender

STALKING

Methods of commission
Constitutionality
Cyberstalking

DISSEMINATING SEXUALLY EXPLICITY MATERIAL
OF ANOTHER

Dissemination with intent to coerce or intimidate

NEGLECT OF DUTY; MISCONDUCT IN OFFICE
Willful neglect of duty

HIV NOTICE STATUTE

Discussion

OFFENSES BY PRISONERS

Possession of contraband
Furnishing contraband to prisoner

VULNERABLE ADULT ABUSE

Discussion
Definitions; application

INJURIES BY DOGS TRAINED TO FIGHT

Discussion
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§ 5:709
P.
§ 5:710

Q.

§5:711

R.

§5:712
§5:713
§5:714

S.
§ 5:715

T.

§5:716
§ 5:717

U.

§5:718

V.
§ 5:719

W.

§ 5:720

X.
§5:721

Y.
§ 5:722

Z.
§ 5:723

Dangerous animal causing serious injury

EAVESDROPPING

Discussion

ANIMAL CRUELTY

Torturing or killing animal

FELONY NONSUPPORT

Elements; notice

Lack of funds to pay; impossibility defense

Offense is not a continuing offense for statute of limitations
purposes; ex post facto

RACKETEERING

Racketeering; criminal enterprise

TERRORIST THREATS

Terrorist threats; constitutionality
True threats and intent

TORTURE

Torture

BURGLAR’S TOOLS

Burglar’s tools

PIRATING ELECTRONIC MEDIA

Pirating electronic media

ELECTION FRAUD

Election fraud—Forgery of signatures

IDENTITY THEFT
Identity theft

HUMAN TRAFFICKING
Human trafficking

CHAPTER 6. DEFENSES
I. ABANDONMENT OF CRIME

§ 6:1 Before any criminal act undertaken
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§ 6:2 As defense to an attempt—Affirmative defense
§ 6:3 Burden of proof

II. ACCIDENT

§ 6:4
§ 6:5

§ 6:6

Exculpating the accused
As defense to an attempt—As defense to voluntary

manslaughter

Mitigating the offense

III. ADVICE OF COUNSEL

§ 6:7 Does not exist
IV. ALIBI
A. DEFINITION
§6:8 Generally
§ 6:9 Claim that defendant was elsewhere but with the victim
§ 6:10 Aiding and abetting
B. STATUTORY REQUIREMENTS
1. Notice
§ 6:11 Contents
§6:12 Timing
2. Rebuttal Notice
§ 6:13 Contents
§6:14 Timing
§ 6:15 At such other time as court may direct
§ 6:16 Unknown witness
§ 6:17 Impeachment distinguished from rebuttal
3. Preclusion for Failure To File Notice
§ 6:18 Constitutionality
§6:19 Defendant’s testimony
§ 6:20 Counsel error
§6:21 Defendant’s neglect
C. IMPEACHING ALIBI WITNESS; FAILURE TO COME
FORWARD
§ 6:22 General rule
§ 6:23 Requirement that it would have been natural for witness to
come forward rejected as a requirement for admissibility
§ 6:24 Disparaging alibi witness as bad citizen
D. INSTRUCTIONS
§ 6:25 Lack of request

liv
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§ 6:26  Alibi as perfect defense
§ 6:27 Denigrating alibi defense

E. PROSECUTION QUESTIONS AND COMMENTS

§ 6:28 Anticipating alibi defense

§ 6:29 Lack of corroboration

§ 6:30 Withdrawn notice of alibi

§ 6:31 Impeaching with withdrawn notice

V. DIMINISHED CAPACITY
§ 6:32 Discussion

VI. DURESS; NECESSITY
A. DURESS

§6:33 Test

§ 6:34 Duress as defense to prison escape

§ 6:35 Duress as defense to prisoner possessing weapon

§ 6:36 Duress as defense to murder; felony-murder, “depraved heart”
murder

§ 6:37 Duress as defense to assault with intent to murder

B. NECESSITY

§ 6:38 Distinguished from duress
§ 6:39 Imminence of harm

VII. ENTRAPMENT
A. IN GENERAL

§6:40 Test
§ 6:41 Entrapment by estoppel

B. PROCEDURE

§ 6:42 Affirmative defense

§ 6:43 Burden of proof

§ 6:44 Admitting offense

§ 6:45 Preliminary examination
§ 6:46 Confrontation

C. APPLICATION

§ 6:47 Preserving issue

§ 6:48 Providing opportunity to commit offense
§ 6:49 Providing transportation

§ 6:50 Violation of law by police officer

§ 6:51 “Sting” operation

§ 6:52 “Sentence” entrapment

v



§ 6:53

§ 6:54
§ 6:55
VIII.

§ 6:56
§ 6:57

Micuican CriMINAL Law DESKBOOK

Examples of conduct found impermissible—Drug delivery
cases

—Other criminal offenses

Take-back sales

IMPOSSIBILITY

Defense of legal impossibility
Defense of factual impossibility

IX. INSANITY; DIMINISHED CAPACITY
A. DEFINITIONS

§ 6:58
§ 6:59
§ 6:60
§ 6:61
§ 6:62
§ 6:63

B.

§ 6:64
§ 6:65

C.

§ 6:66
§ 6:67

§ 6:68
§ 6:69
§ 6:70
§6:71
§ 6:72
§6:73

§ 6:74
§ 6:75
§6:76
§ 6:77
§6:78

§ 6:79

Ivi

Legal insanity

Affirmative defense

“Mental illness” defined
“Intellectual disability” defined
Voluntary intoxication
Involuntary intoxication

NOTICE REQUIREMENT

Defense
Rebuttal

PRECLUSION FOR FAILURE TO FILE TIMELY
NOTICE

Constitutionality
Counsel error

EXAMINATION BY EXPERTS

Center for forensic psychiatry

Duty to cooperate

Independent examiners

Reports

Admissibility of statements by defendant
Competency reports

WITNESSES AND EVIDENCE

Burden of proving insanity is on defense
Ultimate issue

Expert witnesses

Lay witnesses

Evidence of arrests and bad acts

INSTRUCTIONS

Preliminary jury instructions; harmless error
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§ 6:80 Disposition

G. PROSECUTION QUESTIONS AND COMMENTS

§ 6:81 Silence of defendant after Miranda warnings
§ 6:82 Disposition

§ 6:83 No defense surrebuttal argument

§ 6:84 Failure of defense to call listed expert

§ 6:85 Hired gun

§ 6:86 Anticipating defense

§ 6:87 “Policeman at the elbow” test

H. DIMINISHED CAPACITY

§ 6:88 Definition
§ 6:89 No defense of diminished capacity in Michigan
§ 6:90 Distinguished from intoxication

I. GUILTY BUT MENTALLY ILL

§ 6:91 As trial verdict

§ 6:92  Guilty plea

§ 6:93 Sentencing

§ 6:94 Constitutionality

X. INTOXICATION

§ 6:95 Intoxication abrogated as defense

XI. RENUNCIATION
§ 6:96 Discussion

XII. RESISTING ILLEGAL ARREST

§6:97 In general
§ 6:98 Use of deadly force

XIII. SELF-DEFENSE
A. IN GENERAL

§ 6:99 General principles

§ 6:100 Accused as aggressor; generally

§6:101  Accused as aggressor; communicated withdrawal
§6:102 Reasonable belief

§ 6:103 Retreat—Generally

§6:104 —Dwelling

§ 6:1056 — —Curtilage

§ 6:106 — —Ownership interest

§ 6:107 —Automobiles

§ 6:108 —Place of business

lvii



§ 6:109
§ 6:110
§ 6:111
§ 6:112
§ 6:113
§ 6:114
§ 6:115
§ 6:116
§ 6:117

B.

§ 6:118

C.

§ 6:119

D.

§ 6:120
§ 6:121
§ 6:122
§ 6:123
§ 6:124
§ 6:125
§ 6:126
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—Security guards

—Police officers

Excessive force

Character of the victim; specific acts

—MRE 405

Character of the victim; reputation

Self-defense and felon in possession
Self-defense and carrying a concealed weapon
Imperfect self-defense not recognized as defense

DEFENSE OF OTHERS

Discussion

RESISTING FELONY

Discussion

DEFENSE OF HABITATION

Generally

Excessive force
Defense of property
Right to arrest
Force—Pre-Garner
—Tennessee v. Garner
—Post-Garner—Couch

CHAPTER 7. DISCOVERY
I. GENERALLY

§ 7:1
§ 7:2

§7:3
§ 7:4
8§ 7:5
§7:6
§ 7.7
§ 7:8
§7:9

Court rule in general

No duty for prosecution to obtain evidence from third party for
defense

Mandatory disclosure by both sides

Additional discovery from prosecuting attorney
Discovery of confidential records

Admissibility of material sought

Before preliminary examination

Prosecutor’s subpoena power

Notice and demand rule; MCR 6.202

II. SCOPE OF DISCOVERY

A.

§ 7:10
§ 7:11
§ 7:12
§ 7:13

lviii

INFORMATION FROM POLICE AND PROSECUTION

Police reports

Tip sheets

Citizen complaints
Grand jury testimony
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§7:14 Hidden VIN

§ 7:15 Criminal histories of prosecution witnesses
§ 7:16  Other confidential police information

§ 7:17 Informants

§ 7:18 Scientific testing

B. DISCOVERY OF CONFIDENTIAL INFORMATION

§ 7:19 Confidential records
§ 7:20 Ordering psychiatric exams of victims

III. DUTY TO DISCLOSE; SUPPRESSION AND
DESTRUCTION OF EVIDENCE

§ 7:21 Exculpatory information in absence of request

§ 7:22  Disclosure before guilty plea

§ 7:23  Suppression

§ 7:24 Use of perjured testimony

§ 7:25 Duty to correct misleading testimony

§ 7:26  Destruction; loss of evidence—Failure to preserve
§ 7:27 —Bad faith

§ 7:28 Grants of immunity

IV. VIOLATION OF DISCOVERY ORDER

§ 7:29  Violation
§ 7:30 Remedy for violation
§ 7:31 Remedy for defense violation

V. MISCELLANEOUS

§ 7:32  Bill of particulars
§ 7:33 Transcript
§ 7:34 Independent tests

CHAPTER 8. DOUBLE JEOPARDY

I. ATTACHMENT

§ 8:1 Jury trial

§ 8:2 Bench trial

§ 8:3 Guilty plea

§ 8:4 Preliminary examination

II. MULTIPLE PROSECUTIONS

A. WAIVER OF JEOPARDY PROTECTION
§ 8:5 Waiver of jeopardy protection

B. CIVIL AND CRIMINAL PROCEEDINGS
§ 8:6 Civil and criminal proceedings for same conduct

lix
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IMPROPER VENUE

§ 8:7 Retrial after reversal for improper venue

D. COLLATERAL ESTOPPEL

§ 8:8
§ 8:9

§ 8:10
§ 8:11
§ 8:12
§8:13

§ 8:14
§ 8:15

E.

§ 8:16
§ 8:17
§ 8:18
§ 8:19

F.

§ 8:20
§ 8:21
§ 8:22
§ 8:23
§ 8:24
§ 8:25
§ 8:26

§ 8:27
§ 8:28
§ 8:29
§ 8:30

§ 8:31

§ 8:32

§ 8:33

1x

General rule—Criminal prosecution

Reprosecution of compound offense after acquittal on predicate
offense by inconsistent jury verdict permitted

No evidentiary estoppel

Noncriminal collateral proceedings—Lesser standard of proof

—Lack of fair opportunity

—Necessity that factual issue be resolved by verdict;
fundamental difference in proceedings

—Greater standard of proof

Applicability of collateral estoppel against defendant

DUAL SOVEREIGNTY

Federal rule

Michigan rule

Statutory dual sovereignty rule in drug cases
Failure of proof on jurisdictional element

MISTRIAL
1. Manifest Necessity

General rule

Failure of jury to agree

Failure to give oath

Illness of witness

Discharge after failure to agree at poll
Disqualification of judge after jeopardy has attached
Harm to prosecution’s case

2. Consent

Generally

Consent of accused personally
Motion of codefendant
Prosecution error

SAME ELEMENTS TEST

General rule

FORFEITURE ACTIONS

Forfeiture actions and separate criminal proceedings

MIDTRIAL TERMINATIONS NOT BASED ON
FACTUAL GUILT OR INNOCENCE

1. In General
Midtrial dismissals
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§ 8:34
§ 8:35

§ 8:36
§ 8:37
§ 8:38
§ 8:39

§ 8:40
§ 8:41
§ 8:42
§ 8:43
§ 8:44

J.

§ 8:45

Sua sponte
Directed verdicts

2. Appellate Considerations

Insufficient evidence

Great weight of evidence

Hung jury—Claim of insufficient evidence

Reporting some charges as resolved during inquiry as to state
of deliberations not a “verdict”

Implied acquittal

Multiple retrials

Continuing offense

Trial after plea following charge reduction reversed on appeal

Retrial following reversal for charging under wrong statute

SENTENCING

Consideration of charged conduct at prior sentencing

III. MULTIPLE CONVICTIONS

A. TEST
§ 8:46 Federal test
§ 8:47 Determining legislative intent
§ 8:48 Michigan test
§ 8:49 Mutually exclusive offenses
§ 8:50 Remedy
B. PARTICULAR SITUATIONS

1. Assaults; same act
§ 8:51 Single assault under multiple statutes

2. Conspiracy and Solicitation
§ 8:52  Substantive offense
§ 8:53 Aiding and abetting
§ 8:54 Multiple conspiracies
§ 8:55 Continuing criminal enterprise and conspiracy
§ 8:56 Multiple solicitations in one act

3. Criminal Sexual Conduct
§ 8:57 One penetration with multiple aggravating factors
§ 8:58 One penetration; multiple counts permissible
§ 8:59 Multiple penetrations
§ 8:60 Multiple penetrations accompanied by single personal injury—

Armed with weapon—Commission of other felony
§8:61 CSC 1 and CSC2
§ 8:62 CSC 1 (or 2) and assault with intent to commit CSC
§ 8:63 Underlying felony

Ixi



§ 8:64
§ 8:65

§ 8:66
§ 8:67
§ 8:68
§ 8:69
§ 8:70
§ 8:71

§ 8:72
§ 8:73
§ 8:74

§ 8:75
§ 8:76
§ 8:77
§ 8:78
§ 8:79

§ 8:80
§ 8:81
§ 8:82
§ 8:83
§ 8:84
§ 8:85
§ 8:86
§ 8:87
§ 8:88

§ 8:89
§ 8:90
§ 8:91
§ 8:92
§ 8:93
§ 8:94

§ 8:95
§ 8:96
§ 8:97
§ 8:98
§ 8:99

§ 8:100

Ixii
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CSC and child abuse
Indecent exposure and aggravated indecent exposure

4. Felony-Firearm

Principal offense

Felony-firearm and carrying concealed weapon (CCW)
Felony-firearm and intentional discharge of firearm
Felony-firearm and receiving or concealing stolen firearms
Felony-firearm and felon in possession of a firearm
Multiple felonies—Felony-firearm

5. Homicide

Premeditated murder—Felony murder
Murder and “statutory” manslaughter
Manslaughter and driving offenses causing death

6. Larcenies and Robberies

Breaking and entering—Larceny

Forgery and false pretenses

Larceny in building

Larceny and receiving or concealing

Receiving or concealing stolen property and operating chop
shop

Robbery of multiple victims

Robbery and assault

Robbery and manslaughter

Robbery and UDAA

UDAA and carjacking

Robbery and carjacking

Robbery and safecracking

Bank robbery

Bank robbery and multiple tellers

7. Other

Arson

Assault and resisting arrest

Assault and transferred intent

Assault and jail escape

Child torture

Carrying concealed weapon (CCW) and carrying weapon with
unlawful intent

Carrying concealed weapon (CCW) and carrying pistol in
motor vehicle (CPMV)

CCW and inmate or felon possessing weapon

Felonious driving and multiple injuries

Firearm with unlawful intent while intoxicated

Intentional discharge of firearm from motor vehicle and
carrying pistol in motor vehicle

Discharge of firearm from vehicle with intent to harm and
assault with intent to murder
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§ 8:101 Narecotics

§ 8:102 Multiple deliveries in one transaction

§ 8:103 Multiple substances in one amount

§ 8:104 Possession and delivery

§ 8:105 Malicious destruction

§ 8:106 Operating a lab, and operating within 500 feet of a school
§ 8:107 Home invasion in the first degree and predicate offense

§ 8:108 Home invasion under multiple theories

§ 8:109 Contempt and criminal prosecution

§ 8:110 Murder; operating while intoxicated causing death; operating
while license suspended causing death

§ 8:111 OUIL and felonious driving
§ 8:112 OUIL causing death; manslaughter

§ 8:113 Operating while intoxicated causing serious impairment or
death; operating while intoxicated

§ 8:114 Receiving stolen property; operating chop shop
§ 8:115 Assault by strangulation; assault with intent to do great
bodily harm

8. Lesser Included Offenses
§ 8:116  Generally

CHAPTER 9. EVIDENCE

I. AUTHENTICATION
A. EVIDENCE RULE

§9:1 MRE 901
§ 9:2 —Burden of persuasion—Evidence sufficient to support finding

B. METHODS OF AUTHENTICATION
1. Evidence Rule
§ 9:3 MRE 901(b)—Illustrations only
2. Illustrations Discussed

§94 Testimony of witness with knowledge
§9:5 Nonexpert opinion on handwriting

§ 9:6 Comparison by trier or expert witness
§ 9:7 Distinctive characteristics and the like
§ 9:8 Voice identification

§9:9 Telephone conversations

§ 9:10 Public records or reports

§ 9:11 Ancient documents or data compilation
§ 9:12 Process or system

§ 9:13 Methods provided by statute or rule

Ixiii
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§9:14

D.

§ 9:15

§9:16
§ 9:17
§9:18
§9:19
§ 9:20
§ 9:21
§ 9:22
§ 9:23
§9:24
§ 9:25
§ 9:26

Micuican CriMINAL Law DESKBOOK

INTERSECTION WITH HEARSAY RULES

Discussion

SELF-AUTHENTICATION—MRE 902

1. In General

Subscribing witness not required

2. Ten Categories

Domestic public documents under seal
Domestic public documents not under seal
Foreign public documents

Certified copies of public records

Official publications

Newspapers and periodicals

Trade inscriptions and the like
Acknowledged documents

Commercial paper and related documents
Presumptions created by law

Testimony of subscribing witness—MRE 903

II. BEST EVIDENCE

§ 9:27
§ 9:28
§ 9:29
§ 9:30
§ 9:31
§ 9:32

Originals
Rule—Theory
Definitions
Duplicates

—Public documents
—Other exceptions

III. CHAIN OF CUSTODY

§9:33
§9:34

Weight
Possibility of error

IV. CHARACTER EVIDENCE

A.

§ 9:35
§ 9:36
§ 9:37

B.

§9:38
§ 9:39

Ixiv

DEFINITIONS

Character
Reputation
Habit

ADMISSIBILITY—PROOF OF CONDUCT IN
CONFORMITY WITH CHARACTER (CHARACTER AS
CIRCUMSTANTIAL EVIDENCE OF MATERIAL FACT)

1. Character of Accused

Defense
Prosecution
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§ 9:40

§ 9:41

§ 9:42
§ 9:43

§ 9:44

§ 9:45

§ 9:46
§ 9:47
§ 9:48
§ 9:49

§ 9:50

C.

§ 9:51
§ 9:52
§ 9:53
§ 9:54
§ 9:55

§ 9:56
§ 9:57
§ 9:58
§ 9:59

§ 9:60
§ 9:61
§ 9:62
§ 9:63

§ 9:64

Failure of accused to call character witnesses
2. Character of Accused; Propensity Statutes

Specific acts of accused permissible to show propensity—
Sexual offenses against a minor
Fulfilling notice requirement

Specific acts of accused permissible to show propensity—
Domestic violence; sexual assault; child molestation

Application of practice and procedure provision of Michigan
Constitution

Notice requirements

3. Character of Victim

Defense—Other than criminal sexual conduct vietim—
Generally

—Self-defense—Character of victim
—Criminal sexual conduct of victim

Prosecution—To rebut character evidence of victim offered by
defense

—To rebut any evidence of any sort that homicide victim was
aggressor

METHODS OF PROVING CHARACTER WHERE
OFFERED TO PROVE CONDUCT IN CONFORMITY
WITH CHARACTER

1. Reputation and Opinion—MRE 405(a)

a. In General

Evidence rule
“Community”—Geographical breadth
—Geographical continuity
—Business community

—dJail community

b. Witness’ Basis for Knowledge of Reputation

Personal knowledge of reputation
Negative evidence of reputation
Absence of criminal record
Degree of specificity of knowledge

2. Specific Instances of Conduct—MRE 405(b)

Foundation

Comment

Self-defense
Prosecution in rebuttal

3. Habit

Discussion

Ixv
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D. ADMISSIBILITY—CHARACTER AS BEARING ON

§ 9:65
§ 9:66

§ 9:67
§ 9:68

E.

§ 9:69
§ 9:70
§ 9:71

§9:72
§9:73
§ 9:74
§ 9:75
§9:76
§ 9:77
§9:78

CREDIBILITY OF WITNESS

1. Reputation Evidence

May only use after attack on credibility of witness
Attack by other than reputation for untruthfulness

2. Specific Instances of Conduct

Extrinsic proof
Inquiry on cross-examination

CROSS-EXAMINATION AND IMPEACHMENT OF
CHARACTER WITNESS

Reports of relevant misconduct

“Reports” of conduct

—“Relevant”—Limitations on cross-examination to ensure
relevance—Inquiry

— —Theft offenses and veracity

— —Time and place

— — —Events before formation of reputation

— — —Acts after crime charged

— — —The charged act itself

“Specific instances of conduct”—Bad acts

—Foundation

V. CIRCUMSTANTIAL EVIDENCE

§ 9:79
§ 9:80

Negativing all innocent theories
“No inference on inference” rule abolished

VI. CROSS-EXAMINATION
A. GENERALLY

§ 9:81
§ 9:82
§ 9:83

B.

§9:84
§ 9:85
§ 9:86
§ 9:87

VIIL.

Discretion
Collateral matter
Refusing to answer—Remedy

SPECIFIC AREAS

Address of witness
Religion

Financial status of witness
Abusive cross-examination

DEMONSTRATIVE AND SCIENTIFIC EVIDENCE

A. DEMONSTRATIVE EVIDENCE

§ 9:88
§ 9:89

Ixvi

Tracking dogs
Cadaver dogs
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§ 9:90
§ 9:91
§ 9:92
§ 9:93
§ 9:94
§ 9:95
§ 9:96

B.

§ 9:97
§ 9:98
§9:99
§9:100
§9:101

VIII.

A.

§ 9:102
§ 9:103
§9:104
§ 9:105
§ 9:106
§ 9:107
§ 9:108
§ 9:109

B.

§ 9:110
§9:111
§9:112
§9:113
§9:114
§ 9:115
§ 9:116
§ 9:117
§ 9:118
§9:119
§ 9:120
§ 9:121

C.

§ 9:122
§9:123
§9:124
§9:125
§9:126

Recordings

Photographs

Animations and simulations
Footprints

Fingerprints

Anatomically correct dolls
Weapons

SCIENTIFIC AND OTHER OPINION EVIDENCE

Rule of evidence; Michigan now a Daubert jurisdiction
Particular issues

Test not met

Test not required—Behavioral sciences

Gang affiliation evidence

HEARSAY AND EXCEPTIONS
GENERALLY

Definition

Language conduit rule

Requirement of assertion

“Implicit” assertions, hearsay, and confrontation
Failure to object

Harmless error

Forfeiture of confrontation by wrongdoing

New York “door-opening” rule rejected

ADMISSIONS

MRE generally
Party-opponent—Defense use
—Victim’s statements

Need not be against interest
Relevance required

Rule of completeness
Admissions by conduct

False exculpatory statements
Adoptive admissions
Admissions by agent
Statements at guilty plea or during plea negotiations
Defendant’s former testimony

BUSINESS RECORDS

MRE generally

Opinions or diagnoses

Autopsy reports

Police complaint reports (PCR’s)
Police laboratory reports

Ixvii



§ 9:127
§ 9:128

§9:129
§9:130
§9:131
§ 9:132

§9:133
§9:134
§9:135
§ 9:136

§ 9:137

§9:138
§9:139
§ 9:140
§ 9:141
§9:142
§9:143
§9:144

§ 9:145
§ 9:146

§ 9:147
§9:148
§9:149
§ 9:150
§ 9:151
§ 9:152

§9:153

§ 9:154
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Datamaster logs
Records required by law

COCONSPIRATOR STATEMENTS

MRE generally
Independent proof standard
In furtherance of conspiracy
Conspiracy charge

DECLARATIONS AGAINST INTEREST

MRE generally

Defense use

Prosecution use

Playing video of prior testimony rather than reading
transcript

DOMESTIC VIOLENCE VICTIM STATEMENTS

Legislative exception for domestic violence victims

DYING DECLARATIONS

MRE generally

Dying declarations and the Confrontation Clause
Homicide prosecution

Belief that death is impending
—Capacity—Children

Regarding circumstances causing death
Relationship to excited utterance

EXCITED UTTERANCES

MRE generally

Application of Crawford to excited utterances made to the
police

Case requirements

Passage of time

—~Children

Asking questions

Foundation—Proof of startling event

Relationship to dying declarations

STATEMENTS ABOUT SEXUAL ACTS MADE BY
MINORS

Discussion

PAST RECOLLECTION RECORDED
MRE generally
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§ 9:155 Case requirements

§ 9:156  Recorded recollection and machine-generated results
§ 9:157 Refreshed recollection

§ 9:158 Original notes

K. PRESENT SENSE IMPRESSION

§9:159 MRE Generally
§ 9:160 Relationship to excited utterance
§ 9:161 Corroboration requirement

L. PRIOR INCONSISTENT STATEMENT UNDER OATH
AND PRIOR CONSISTENT STATEMENT

§9:162 MRE generally

M. PRIOR RECORDED TESTIMONY

§9:163 MRE generally

§9:164 Unavailability—Exercise of privilege from testifying

§ 9:165 —Incompetency

§ 9:166 —Illness or infirmity

§ 9:167 —Refusal to testify

§ 9:168 —Lack of memory

§ 9:169 —Unable to locate

§ 9:170 Witness taking the Fifth Amendment because charged by the
prosecution with crime

§ 9:171 Opportunity and motive to examine witness

§ 9:172 Subsequent appearance of witness

N. PUBLIC RECORDS

§9:173 MRE generally

§ 9:174 Laboratory reports and other government records and the
Confrontation Clause

§ 9:175 Opinions or evaluations

O. STATEMENTS OF IDENTIFICATION

§ 9:176 MRE generally
§ 9:177 Testimony of witness
§ 9:178 Testimony of third persons

P. STATEMENTS FOR MEDICAL TREATMENT OR
DIAGNOSIS

§9:179 MRE generally

§ 9:180 Name of perpetrator—Children

§ 9:181 Young children and the confrontation clause; statements to
non-law-enforcement persons

Q. “STATE OF MIND”
§9:182 MRE generally
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§9:184
§9:185
§9:186
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Examples

MISCELLANEOUS

Statements purporting to affect property
Catch-all provisions; confrontation
Statement by domestic violence victim

IX. IMPEACHMENT

A.

§ 9:187
§9:188
§9:189

§9:190
§ 9:191
§ 9:192
§9:193

§ 9:194

§ 9:195
§9:196
§9:197
§9:198

§ 9:199
§ 9:200
§ 9:201
§ 9:202
§ 9:203
§ 9:204
§ 9:205
§ 9:206
§ 9:207
§ 9:208
§ 9:209

§ 9:210

§9:211

Ixx

USE OF PRIOR CONVICTIONS

1. MRE 609

Dishonesty
Theft
All other convictions

2. Balancing Prejudice and Probative Value

Crawford factors—Nature of prior offense
Similarity

Effect on decisional process

“Credibility contest” cases

3. Burden of Proof

Going forward

4. Persuasion

Discussion

—Defense burden—Offers of proof

—Defendant not testifying/bringing out convictions
Statement by court of reasons for admission

5. Cautions and Notes

Unspecified convictions

“Foreign” convictions; different states
“Foreign” convictions; different countries
Remote convictions

Juvenile adjudications

Vacated convictions

Pendency of appeal

“Conditional” rulings

“Deferred” rulings

“Defensive” impeachment

Making a record

6. Sentence Length
General rule
7. Impeachment of Specific Testimony

Discusssion
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§ 9:212
§9:213
§9:214

B.

§ 9:215
§ 9:216

§ 9:217
§ 9:218
§ 9:219
§ 9:220

§ 9:221
§ 9:222
§ 9:223
§ 9:224
§ 9:225

§ 9:226

§ 9:227
§ 9:228
§ 9:229

§ 9:230
§ 9:231
§ 9:232
§ 9:233

§ 9:234
§ 9:235
§ 9:236
§ 9:237
§ 9:238

§ 9:239

8. Impeachment of Witnesses

MRE 609
Remoteness
Juvenile adjudication

IMPEACHMENT WITH PRIOR STATEMENTS

1. Foundation

Written statements and oral statements
Omissions from statement

2. Response to Foundation

Taking the fifth

Admitting statement

Denying statement

Failure of memory regarding statement

3. Extrinsic Proof—Actual Impeachment

Signed statements

Alibi notice

Unsigned statements

Oral statements

Inconsistent statements inculpatory of the defendant

OTHER METHODS OF IMPEACHMENT
1. Alias

Discussion

2. Silence

Defendant
Defendant; noncustodial interview
Witnesses—Failure to come forward

3. Postarrest Silence

Pre-Miranda warning

Post-Miranda warning

Silence at earlier trial of same matter

Claim of statement, or lack of opportunity to give one

4. Bias or Interest

Generally
Sentence length
Defense use
Pending charges
Other

5. Character

MRE 608—Reputation
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§ 9:240 —Specific acts
§ 9:241 False accusation
§ 9:242 MRE 404(b)—Impeachment by contradiction

6. Illegally Obtained Evidence

§ 9:243 Physical evidence
§ 9:244  Third-party monitoring
§ 9:245 Confessions

7. Impeaching Own Witness
§ 9:246 Discussion

X. PHOTOGRAPHS

§ 9:247 Foundation
§ 9:248 Admissibility—Relevant
§ 9:249 —Prejudicial effect
§ 9:250 —Discretion
§ 9:251 —Examples
XI. PRIVILEGES
A. ACCOUNTANT

§ 9:252  Discussion

B. ATTORNEY-CLIENT

§ 9:253 Statute

§ 9:254 Waiver

§ 9:255  Duty to disclose evidence
C. CLERGY

§ 9:256  Statute
§ 9:257 In course of discipline
§ 9:258 Abrogation of privileges and duty to report child abuse

D. JOURNALISTS

§ 9:259  Statute
§ 9:260 Qualified privilege

E. PARENTAL
§ 9:261 Discussion

F. PHYSICIAN

§ 9:262 Statute
§ 9:263  Scope
§ 9:264 Unlawful purpose
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§ 9:265
§ 9:266

G.

§ 9:267

H.

§ 9:268

L.
§ 9:269

J.

§ 9:270
§ 9:271
§ 9:272
§ 9:273
§ 9:274
§ 9:275
§ 9:276
§ 9:277
§ 9:278
§ 9:279

K.

§ 9:280
§ 9:281
§ 9:282
§ 9:283

Inapplicability
Injuries—Duty to report

POLYGRAPH OPERATOR

Discussion

PROBATION OFFICERS

Discussion

SOCIAL WORKERS

Discussion

SPOUSAL PRIVILEGE

Statute/witness spouse holder

No defendant standing to assert the privilege

Two privileges

Assertion before jury

Application to sentencing

Exception—Crimes against spouse—Refusal to testify
— —Personal wrong or injury

— —Third-party victim

Exception for crimes against children
Exceptions—Confidential communications

THERAPISTS; COUNSELORS; PSYCHOLOGISTS;
PSYCHIATRISTS; CERTIFIED SOCIAL WORKERS

Children

Psychologists and psychiatrists

Counselors on sexual assault or domestic violence
Waiver of privilege; threats against identifiable persons

XII. REBUTTAL

§ 9:284
§ 9:285

Test
Applications

XIII. REFRESHING RECOLLECTION

A.

§ 9:286
§ 9:287
§ 9:288
§9:289

B.

§ 9:290

BEFORE TESTIFYING

MRE on production of refreshing item
Conditions of production and use
Hypnosis

Hypnosis of defendant

REFRESHING WHILE TESTIFYING
MRE

Ixxiii
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C. FOUNDATION

§ 9:291 Laying the foundation—Requirements
§ 9:292 —What is not required

XIV. REHABILITIATION BY PRIOR CONSISTENT
STATEMENT

§ 9:293 Discussion

XV. RELEVANCE

§ 9:294 Logical relevance

§ 9:295 Legal relevance

§ 9:296 Discretion

§ 9:297 Limited admissibility
§ 9:298 Physical evidence

§ 9:299 Evidence of motive

§ 9:300 Res gestae

XVI. UNCHARGED MISCONDUCT (SIMILAR ACTS)
A. IN GENERAL

§ 9:301 General rule

§ 9:302 Other acts as circumstantial evidence—Statute

§ 9:303 —Rule of evidence

§ 9:304 —MRE prevails

§ 9:305 Character use prohibition and admissibility for purposes
other than proving character—Inclusionary approach of the
rules

§ 9:306 The extrinsic act/intrinsic act distinction; no “res gestae”
exception

B. PRETRIAL NOTICE REQUIREMENT

§ 9:307 Notice by prosecution
§ 9:308 Disclosure of nature of defense
§ 9:309 Penalty for failure

C. NONCHARACTER USES OF UNCHARGED
MISCONDUCT EVIDENCE

§9:310 Record and the ruling

§ 9:311 Credibility of other-act witness an inappropriate
consideration in admissibility determination

§ 9:312  Acts may be contemporaneous with, prior to, or subsequent
to the charged act

§ 9:313  Proof of the criminal act: actus reus and the doctrine of
chances

§ 9:314  Proof of criminal actor: identity of the perpetrator—Prior
observation of defendant by victim

Ixxiv
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§ 9:315
§ 9:316
§ 9:317

§9:318
§9:319
§ 9:320
§9:321
§ 9:322
§9:323
§ 9:324

§ 9:325
§ 9:326

§ 9:327
§ 9:328

—Conduct of defendant indicating “consciousness of guilt”

—Motive

—Opportunity; possession of fruits and instrumentalities of
the crime

—Preparation

—Scheme, plan, or system

Proof of criminal intent: mens rea—Motive

—Scheme, plan, or system

—Knowledge

—Absence of mistake or accident

Sexual offenses within the household and the credibility of
the victim

Proof that the accused committed the MRE 404(b) act: prior
acquittals

MRE 403 Balancing and uncharged evidence—Lack of
specific dispute regarding consequential fact to which the
evidence is directed

Need for the evidence

Rebuttal

CHAPTER 10. GUILTY PLEAS
I. PROCEDURE GENERALLY

A.

§ 10:1
§ 10:2
§10:3
§ 10:4
§ 10:5

§ 10:6
§ 10:7
§ 10:8
§ 10:9

B.

§ 10:10
§10:11
§10:12
§10:13

C.

§ 10:14
§ 10:15
§ 10:16
§ 10:17
§10:18

COURT RULE CONSIDERATIONS

Applicable rules

Personally address defendant requirement; use of form
Placing defendant under oath

Use of form for misdemeanors

Use of form for misdemeanors; oral statement from defendant

required
Nature of the charges—Generally
—Special circumstances
—DMethod of informing defendant
Multiple defendants

MISCELLANEOUS

Counsel
Self-representation
Competency
Acceptance

FACTUAL BASIS OF PLEA

Standard

Showing of greater offense

Value of stolen property

Supplementation of factual basis—At plea itself
—At remand hearing

Ixxv



§ 10:19
§ 10:20
§ 10:21

D.

§10:22
§10:23
§10:24
§10:25
§10:26
§ 10:27
§ 10:28
§ 10:29
§10:30
§10:31
§10:32
§10:33
§10:34

E.

§ 10:35

F.

§ 10:36

G.

§ 10:37
§ 10:38
§ 10:39
§ 10:40
§ 10:41

H.

§ 10:42
§ 10:43
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—On plea to open murder
Defenses—Generally
—Intoxication

SENTENCE AND COLLATERAL CONSEQUENCES

Maximum; enhanced maximum
Maximum sentence—Harmless error
Minimum

Harmless error; sentence agreements
Nonprobationable

Inapplicability of indeterminate sentence
Proposal B sentencing consequences
Consecutive sentence consequences
Effect on pending charges

Mandatory fines

Lifetime electronic monitoring
Deportation consequences

Padilla not retroactive on collateral attack

SUBSTANTIAL COMPLIANCE

Harmless error

REQUIREMENTS FOR APPEAL

Discussion

NOLO CONTENDERE

Statute

Court rule

Factual basis

Reasons for nolo
Guilty but mentally ill

OTHER TYPES OF PLEAS

Conditional pleas

Pleas of not guilty by reason of insanity and guilty but
mentally ill

II. PLEA BARGAINING

§ 10:44
§ 10:45
§ 10:46
§ 10:47
§ 10:48
§10:49
§ 10:50

Ixxvi

Constitutional basis; voluntariness

Role of court

Withdrawal of plea involving sentence agreement
Role of police

Withdrawal of offer

Remedy for unkept bargain

Mistake in bargain
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§ 10:51 Impermissible and permissible bargains—Nonexistent
offenses

§ 10:52 —Resignation from office

§ 10:53 —Package plea with relative

§ 10:54 Alleged illusory bargain

§ 10:55 Defendant’s failure to keep bargain

§ 10:56 Statements; rules of evidence

III. WAIVERS BY PLEADING GUILTY

§ 10:57 Following are waived

§ 10:58 Following are not waived

§ 10:59 Following are not clear

§ 10:60 Ineffective assistance of counsel claims after plea
§ 10:61 Distinguishing waiver from failure to preserve

IV. MOTIONS TO WITHDRAW

§ 10:62 Standards—Court rules

§ 10:63 Rule of evidentiary estoppel barring contradiction of
statements at plea; when evidentiary hearing required

§ 10:64 Sentence agreements

§ 10:65 Withdrawal on recantation of victim

§ 10:66 Setting aside of plea on request of prosecution

§ 10:67 Withdrawal by court without consent of defendant

§ 10:68 Effect of withdrawal or reversal of plea

CHAPTER 11. IDENTIFICATION

I. RIGHT TO COUNSEL
A. THE RULE

§ 11:1 Discussion

B. IDENTIFICATIONS PERMISSIBLE WITHOUT

COUNSEL
§ 11:2 On scene
§11:3 —Calculating time lapse
§11:4 —Level of cause to arrest; rejection of “very strong evidence”
exception
§11:5 Happenstance or inadvertent encounter—“Natural” encounter
§ 11:6 —“Staged” encounter

§11:7 Exigent circumstances

§11:8 Formal judicial proceedings required for counsel at photo
array

§11:9 Consequences of violation—Out-of-court identification

§ 11:10 —In-court identification

§ 11:11 Independent basis factors

II. CORPOREAL IDENTIFICATION PREFERENCE
§ 11:12 In general
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§ 11:13
§11:14
§ 11:15
§ 11:16
§ 11:17
§11:18
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When required—Defendant in custody
—Focus of investigation

—Readily available

Exceptions—Inability to arrange fair lineup
—Inability of witness to attend lineup
—Refusal of defendant to cooperate

III. DUE PROCESS LIMITATIONS

A.

§ 11:19
§ 11:20
§ 11:21
§ 11:22

§ 11:23
§ 11:24
§ 11:25
§ 11:26
§ 11:27
§ 11:28

§ 11:29

§ 11:30

D.

§ 11:31

SUGGESTIVENESS

1. General Principles

Test

Governmental conduct required
First identification occurring in court
Burden of proof

2. Factors

Height differences
Clothing

Presence of other witnesses
Police comment

More than one picture
In-court confrontation

ONE-MAN SHOW-UP

Suggestiveness

INDEPENDENT BASIS REINSTATEMENT OF
SUGGESTIVE IDENTIFICATION AND IN-COURT
IDENTIFICATION

Discussion

IDENTIFICATION OF OBJECTS/VOICE

Discussion

IV. FRUIT OF AN ILLEGAL ARREST

§ 11:32
§ 11:33
§ 11:34

In-court identification
Lineup identification; purged taint
Unnecessary delay before arraignment

V. SELF-INCRIMINATION

§ 11:35
§ 11:36
§ 11:37
§ 11:38

Ixxviii

Lineup

Handwriting exemplar
Voice exemplar

Hair sample
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CHAPTER 12. INFORMATION

I. GENERALLY

§ 12:1 Purpose

§ 12:2  Statutory short-form

§ 12:3  Specificity; time of offense—Generally

§ 12:4 —Motion to require more specific statement

II. AMENDMENTS

§ 12:5 Amendments to complaint and warrant before or during

examination
§ 12:6 Amendments to information before, during, or after trial
§12:7 —Adding count or changing offense

§12:8 Adding count or changing offense; defense initiation
§ 12:9 Amendments as to form or time
§12:10 Amendment as substitute for appeal from bindover

III. OBJECTION—PRESERVATION

§ 12:11 Curable by amendment

§ 12:12 Not curable by amendment
§ 12:13 Complaint and warrant
§12:14 —Guilty plea

CHAPTER 13. INSTRUCTIONS

I. REVIEW

§ 13:1 Model criminal jury instructions (M Crim JI)

§ 13:2 Statutory requirement of prejudice

§ 13:3 Instructions must be delivered orally to the jury
§ 13:4 Objection normally required—Court rule

§ 13:5 —Case law

§ 13:6 Manifest injustice; elements of crime

§ 13:7 Review of instructions as whole

II. LESSER INCLUDED OFFENSE INSTRUCTIONS

A. DEFINITIONS

§ 13:8 The “subset” test for lesser included offenses
§13:9 The Cornell test applies to “degreed” offenses
§ 13:10 Cornell and predicate-based offenses

§ 13:11 Legislature may statutorily preclude an included offense
instruction

B. REQUEST REQUIREMENT

§ 13:12 Included offenses; request; review of evidence

Ixxix



§13:13
§13:14
§ 13:15
§ 13:16
§ 13:17
§ 13:18
§ 13:19
§ 13:20

§ 13:21
§ 13:22

§ 13:23

D.

§13:24
§ 13:25
§ 13:26
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Attempts

Accessory after the fact

Nature of request

Timing of request

Objection to absence of instruction

Defendant controls, not counsel

In absence of request or over objection

Request; lesser barred by statute of limitations; waiver

HARMLESS ERROR

Conviction of greater offense

Conviction of lesser offense where proof insufficient on
greater

Failure to give included offense supported by evidence—
Harmless error

REMEDY

Retrial or resentence
Multiple counts
Felony-firearm

III. CAUTIONARY INSTRUCTIONS

A.

§ 13:27
§ 13:28
§ 13:29

§ 13:30
§ 13:31

§ 13:32
§ 13:33
§13:34

§ 13:35

§ 13:36
§ 13:37

Ixxx

DEFENDANT
1. Instructions on failure to testify

On request
Over objection—Federally
—Michigan

2. Instructions where defendant did testify
Defendant’s interest in outcome

Alibi

WITNESSES

1. Accomplice

Request for instruction
Prosecution request
Whether witness is accomplice

2. Addict-informant
Discussion
3. Identification testimony

Request for instruction
Sua sponte
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4. Police officer
§ 13:38 Discussion

C. CIRCUMSTANTIAL EVIDENCE
§ 13:39 Discussion

IV. PROCEDURAL INSTRUCTIONS

§ 13:40 Presumption of innocence

§ 13:41 Reasonable doubt—Definition

§ 13:42 —Procedure

§ 13:43 Unanimity; facts

§ 13:44 Unanimity; legal theory; alternative methods of committing
offense

§ 13:45 Discussion of case

§ 13:46  Written instructions

§ 13:47 Source of request

§ 13:48 Theory of case—Request

§ 13:49 —Sua sponte

§ 13:50 Order of deliberations

§ 13:51 Verdict form

V. DEFINING THE OFFENSE

§ 13:52 Elements of offense—Required instruction

§ 13:53 —Sufficiency; reading statute and information
§ 13:54  Specific intent

§ 13:55 “Presumed to intend” instruction

§ 13:56 Harmless error

VI. JURY NULLIFICATION
§ 13:57 No right to instruction

VII. READING TESTIMONY OR INSTRUCTIONS

§ 13:58 Rereading testimony
§ 13:59 Reinstruction

VIII. INSTRUCTIONS TO DEADLOCKED JURIES

§ 13:60 Numerical division

§ 13:61 Ordering to continue

§ 13:62 American bar association instruction
§ 13:63 Poll of deadlocked jury

CHAPTER 14. JUDGE

I. COMMENTS AND QUESTIONS

A. IN GENERAL
§ 14:1 Clarifying testimony
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§ 14:2 Showing partiality; test
§ 14:3 Bench trial

B. OBJECTION; PRESERVATION FOR REVIEW
§ 14:4 Rules of evidence

C. COMMENTS TO COUNSEL

§ 14:5 Contempt citations
§ 14:6  Belittling counsel

II. DISQUALIFICATION OF TRIAL JUDGE

A. APPLICABILITY OF RULE
§ 14:7 Rule applicable to all judges and also Supreme Court justices

B. GROUNDS UNDER COURT RULE

§ 14:8 Risk of bias or appearance of impropriety

§ 14:9 Interest

§ 14:10 Personal bias or prejudice

§ 14:11 Employment

§ 14:12 Partnership

§ 14:13 Relationship

§ 14:14 Campaign speech

§ 14:15 Ex Parte Communications

§ 14:16  Waiver of disqualification

§ 14:17  Substitution of judge after start of proceedings

C. GROUNDS UNDER CASE LAW

§ 14:18 Bias

§ 14:19 Legal rulings

§ 14:20  Prior proceedings—Bench trial—Request
§ 14:21 — —No request required

D. PROCEDURE

§ 14:22 Timing

§ 14:23 Referral of motion to a second judge on denial of motion

§ 14:24  Referral of motion to entire Court where a Supreme Court
Justice is involved

§ 14:25 Reassignment of case on grant of motion

§ 14:26  Preservation of issue

III. JUDGE PRESUMED TO FOLLOW LAW
§ 14:27 Discussion

IV. VERDICT; FACT-FINDING
§ 14:28 Inconsistent verdict
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§ 14:29
§ 14:30
§ 14:31
§ 14:32

Fact-finding—Requirement
—Sufficiency

—Facts not of record
Changing verdict

CHAPTER 15. JURY
I. INTRODUCTION; GENERALLY

A.

§ 15:1
§ 15:2
§ 15:3

B.

§ 154
§ 15:5
§ 15:6
§ 15:7
§ 15:8

RIGHT TO JURY

Criminal case
Traffic case
Prosecution right to jury

WAIVER OF RIGHT

Requirements

Voluntary waiver

Misdemeanors

Mistrial or reversal; prior waiver nullified
Withdrawal of waiver

II. SELECTION AND VOIR DIRE

A.

§ 15:9

§ 15:10
§ 15:11
§ 15:12
§ 15:13
§ 15:14
§ 15:15
§ 15:16
§ 15:17
§ 15:18
§ 15:19
§ 15:20
§ 15:21
§ 15:22
§ 15:23
§ 15:24
§ 15:25

§ 15:26
§ 15:27
§ 15:28
§ 15:29
§ 15:30
§ 15:31

MECHANICS OF SELECTION

Source of jurors

Qualifications

Exemptions

Anonymous jury

Challenges to the array—Method

—Statistical methods

—Voter list/“imbalanced” array

—Geography

Challenges for cause under court rule

Challenges for cause under case law—Timing

—Lack of qualification

—Knowledge of juror

—Opinion or bias of juror

—Relationships

—Expression of satisfaction

—Review

—Effect of erroneous denial of challenge for cause or
erroneous denial of exercise of peremptory challenge

—Preservation of issues

Peremptory challenges—Number for felonies

—Number for misdemeanors

—dJoint defendants

—DMultiple counts

—Method of exercise
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§ 15:32 — —Struck method

§ 15:33 — —Deviations from court rule
§ 15:34 — —Preservation of error

§ 15:35 — —Partial exercise

§ 15:36 — —Passes

1. Invidious Discrimination in Use of Challenges

§ 15:37 Peremptory challenges—Reasons for challenge—Race
§15:38 — —Sex

§ 15:39 — —Other
§ 15:40 —Standing to raise where juror of different race than
defendant

§ 15:41 —Application to defense counsel

§ 15:42 —Neutral reasons

§ 15:43 —Prima facie case; preservation of issue
§ 15:44 —Determination of challenge

§ 15:45 —Retroactivity—Direct review

§ 15:46 — —Collateral attack

§ 15:47 —Timing

B. VOIR DIRE

§ 15:48 Who conducts; management of voir dire
§ 15:49 Purpose

§ 15:50 Racial bias

§ 15:51 Religion

§ 15:52  Anticipating defenses

III. JUROR MISCONDUCT OR PREJUDICE

§ 15:53 Improper contact with juror

§ 15:54 —Newspaper and TV

§ 15:55  Juror inattention to proceedings

§ 15:56 Impeachment of jury verdict

§ 15:57 —Exception to prohibition on intrinsic impeachment
§ 15:58 Removal of juror

§ 15:59 Discussion of case before deliberations

IV. CONDUCT OF THE TRIAL WITH RESPECT TO
JURORS

§ 15:60 Jurors must be sworn

§ 15:61 Provision of preliminary instructions to jury after jury is
sworn

§ 15:62 Provision of reference book

§ 15:63 Juror note taking

§ 15:64 Jurors asking questions of witnesses

§ 15:65 Jury view of scene

§ 15:66  Written copy of final instructions provided

§ 15:67 Judge may sum up the evidence
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V. JURY DELIBERATION ISSUES

§ 15:68
§ 15:69
§ 15:70
§15:71
§ 15:72

§ 15:73

§ 15:74
§ 15:75
§ 15:76
§ 15:77
§ 15:78

Intrusion into jury room

Ex parte communications

Materials allowed in the jury room

Review of testimony or evidence

Written copy of instructions to be provided to jury; Jury
questions regarding instructions on the law

Reinstruction—Absence of defendant and counsel during
reinstruction

Deadlocked juries—Numerical division

—Ordering jury to continue

—ABA instruction

—Poll of deadlocked jury

Replacement of juror during deliberations

VI. VERDICT

§ 15:79
§ 15:80
§ 15:81
§ 15:82
§ 15:83
§ 15:84

Unanimity—Court rules

—Unanimity as to theory not required
Certainty/clarification

Inquiring of hung jury as to agreement on any count
Poll

Inconsistent verdicts

CHAPTER 16. JUVENILES
I. WAIVER OF JURISDICTION

§ 16:1
§ 16:2
§16:3
§16:4
§ 16:5

Waiver proceedings
—Age

—Standard
—Evidence
Challenge

II. “AUTOMATIC” WAIVER; LIFE OFFENSES

§ 16:6
§ 16:7
§ 16:8
§ 16:9
§ 16:10
§ 16:11
§ 16:12
§ 16:13
§ 16:14
§ 16:15
§ 16:16
§16:17

Jurisdiction in circuit court

Jurisdiction; nonenumerated offenses in same transaction
Notification

Place of confinement

Speedy trial

Transfer to probate court after preliminary exam
Sentencing

Automatic adult sentence offenses

Life without parole; cruel and unusual

Life with parole sentence

Sentencing; conviction for nonenumerated offense
Expert testimony at dispositional hearing

III. CONFESSIONS BY JUVENILES

§ 16:18

Test of waiver of rights
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§ 16:19 Failure to take juvenile to youth home immediately
§ 16:20 —Life offenses

CHAPTER 17. PRELIMINARY EXAMINATION

I. PRE-EXAMINATION PROBABLE CAUSE
CONFERENCE

§ 17:1 Probable cause conference; court rule and statute

II. PRELIMINARY EXAMINATION; GENERALLY

§ 17:2 Defense right to exam

§ 17:3  Prosecution right to exam
§ 17:4 Right of public to attend
§ 17:5 Closed circuit

III. STANDARD FOR BINDOVER

§17:6 Generally

§ 17:7 Credibility; defenses

§ 17:8 Affirmative defenses; entrapment
§ 17:9 Lesser offenses

§17:10 Open charge or murder

IV. EVIDENCE CONSIDERED

§ 17:11 Legally admissible evidence generally required

§ 17:12 Hearsay admissible for specified purposes

§17:13 Admissibility of field tests

§17:14 Admissibility of laboratory reports

§ 17:15 Exclusionary rules

§ 17:16 Limited evidence

§17:17 Corpus delicti

§ 17:18 Testimony telephone, or voice or video conferencing

V. PROCEDURE; JURISDICTION

§17:19 Timing rule—Generally

§ 17:20 Testimony at probable cause hearing on request of prosecutor
to preserve testimony:

§ 17:21 Preservation of issue

§17:22 Rescheduling

§ 17:23 Adjournments for good cause
§ 17:24 Venue

§ 17:25 Incompetent defendant

VI. REVIEW; EFFECT OF MAGISTRATE’S RULINGS

§ 17:26 Magistrate’s evidentiary rulings
§ 17:27 Review standard
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§ 17:28 Evidence reviewed

§17:29 Credibility

§ 17:30 Failure to object

§ 17:31 Bindover on greater offense on court’s own motion

§ 17:32 Bindover on greater or different offense than in indictment
§ 17:33 Remand for reconsideration

§ 17:34 Remand for further examination

VII. REINSTITUTION OF CHARGES AFTER DISMISSAL
§ 17:35 Discussion

VIII. HARMLESS ERROR
§ 17:36  Discussion

CHAPTER 18. PROSECUTOR

I. ARGUMENT
A. DUTY OF PROSECUTOR
§ 18:1 Generally

B. PROCEDURE

§ 18:2 Rebuttal argument
§ 18:3 Time limits
§ 18:4 Prosecution’s opening statement

C. COMMENTING ON EVIDENCE—DRAWING
INFERENCES

§ 18:5 Drawing inferences

§ 18:6 Personal knowledge or belief
§ 18:7 Unsupported by evidence

§ 18:8 Weight of office

D. CREDIBILITY OF WITNESSES

§18:9 Arguing credibility
§ 18:10 Vouching personally
§18:11 Comparing defendant to infamous figures

E. DEFENDANT’S FAILURE TO CALL CORROBORATING
WITNESSES

§ 18:12 Permissible

§ 18:13 Existence of privilege

§ 18:14 Exclusion of witnesses by prosecutor
§ 18:15 Insanity case

§ 18:16 Noticed defense
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§18:17
§ 18:18
§ 18:19
§ 18:20
§ 18:21

§ 18:22

§ 18:23

§ 18:24
§ 18:25

J.

§ 18:26
§ 18:27

K.

§ 18:28
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UNCONTRADICTED EVIDENCE

Permissible

Exception

Failure to prove opening statement
Defendant’s failure to take stand
Defendant’s presence during testimony

FINANCIAL CONDITION OF DEFENDANT

Discussion

CIVIC DUTY

Discussion

DISPOSITION

Penalty
Not guilty by reason of insanity; guilty but mentally ill

CHALLENGING DEFENSE TO ANSWER QUESTIONS;
ATTACKING DEFENSE COUNSEL

Discussion
Attacking defense counsel

FAIR RESPONSE

Discussion

II. CHARGING

§ 18:29
§ 18:30
§18:31
§ 18:32
§ 18:33
§ 18:34
§ 18:35
§ 18:36

Duties—Generally

—Dismissals

—Adding counts at preliminary exam
Charging under general or specific statute
Misdemeanor or felony

“Common scheme” count

Vindictiveness

Discriminatory prosecution

III. DUTY TO DISCLOSE

§ 18:37

§ 18:38
§ 18:39
§ 18:40

Perjured testimony/grants of immunity—Grants of immunity
for testimony

Immunity grants/perjured testimony
Immunity in exchange for testimony is not a prohibited “fee”
Deliberative-process privilege

IV. DISQUALIFICATION OF PROSECUTING ATTORNEY

§ 18:41

Ixxxviii
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CHAPTER 19. SEARCH AND SEIZURE
I. CONDUCT CONSTITUTING A SEARCH

A.

§19:1
§ 19:2

§ 19:3
§ 19:4
§ 19:5

§ 19:6
§ 19:7
§ 19:8
§ 19:9
§ 19:10
§ 19:11

§ 19:12
§ 19:13
§ 19:14
§ 19:15
§ 19:16
§ 19:17
§ 19:18
§ 19:19
§ 19:20

B.

§ 19:21
§ 19:22
§ 19:23
§ 19:24
§ 19:25
§ 19:26

C.

§ 19:27
§ 19:28
§ 19:29
§ 19:30
§ 19:31

INTRODUCTION

1. Constitutional Provisions

Fourth Amendment
Michigan Constitution—Article I, Section 11

2. Reasonable Expectations of Privacy

Expectation of privacy test
Actual versus subjective expectation of privacy

An expectation that society is prepared to recognize as
reasonable

—Pen registers and “trap and trace” devices
—Beepers

Installation of GPS-tracking device on auto
Acquisition of cell-site location information
Expectation of privacy in cell messages once sent

An expectation that society is prepared to recognize as
reasonable—Open fields and open view

—Abandoned dwelling

—Bank records and telephone records
—Identifying physical characteristic evidence
—Hotel room; eavesdropping

—Prison cell

—Patrol car

—Public rest room

—Public telephone

—DManipulation of luggage

SEARCHES BY PRIVATE PERSONS

Guards and citizens

Schools

Juvenile court neglect hearing coordinator
Government participation or instigation
Agency

Police search after private search

ABANDONED PROPERTY

Intent

Intent and expectation of privacy
Anticipatory abandonment
Trash—United States Supreme Court
—Michigan
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D. CONSENT

1. Waiver and Voluntariness

§ 19:32 Waiver

§ 19:33  Voluntariness—Warning of right to refuse search, or of
freedom to leave

§ 19:34 —Difficulty of decision

§ 19:35 Revocation of consent

§19:36 —Blood testing

2. Factors Affecting Voluntariness

§ 19:37 Burden of proof and procedure

§ 19:38  Scope; limitation of area of search

§ 19:39  Claim of police authority

§19:40 Drawn gun

§ 19:41 Confession factors

§ 19:42 Deception

§ 19:43 Nonparticipational deception

§ 19:44 Michigan cases on nonparticipational deception

3. Third-Party Consent

§ 19:45 Owner or landlord—Private areas

§ 19:46 —Common areas

§ 19:47 Parents and children

§ 19:48 Joint occupants

§ 19:49 Owner of computer/internet service

§ 19:50 Conflict between joint tenants on granting consent
§ 19:51 Lawful removal of objecting tenant

§ 19:52 Apparent authority

4. Implied and Tacit Consent

§ 19:53 Crime scene

§ 19:54  Prison visitor

§ 19:55 Prison—Phone calls—Notice
§ 19:56 Municipal stadiums or arenas
§ 19:57 Other area entry searches

§ 19:58 Implied consent through diver’s licensing; alcohol-contents
tests

E. OPEN VIEW—USE OF SENSES

§ 19:59 Plain view distinguished

§ 19:60 Open fields and open view—Generally

§ 19:61 —Aerial observation with naked eye

§ 19:62 —Aerial observation; photographs

§ 19:63 —Aerial observation; drones

§19:64 —Ground-level observation

§ 19:65 —Entry into structures in the open field
§ 19:66 —Curtilage definition
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§ 19:67

§ 19:68
§ 19:69
§19:70
§19:71
§19:72
§ 19:73
§ 19:74
§ 19:75
§ 19:76
§ 19:77

F.

§ 19:78
§ 19:79
§ 19:80
§ 19:81
§ 19:82
§ 19:83
§ 19:84
§ 19:85

Tf(l:{hnical trespasses; backyards, driveways, porches, and the
ike

Knock and talk entries onto premises

Public employees’ work areas

Aiding the senses—Flashlight

—Beeper

—Installation of GPS-tracking device on auto
—Cell-site information locations

—Binoculars

—Thermal imaging

Use of dogs

Vehicle identification numbers and serial numbers

STANDING

Legitimately on premises

Possessory offenses

Retroactivity of abolition of automatic standing
Coconspirator standing

Occupant other than owner or lessee (guest)
Use of alias to receive package

Examples of lack of standing

Examples where standing found

II. SEARCHES PURSUANT TO WARRANT

A.

§ 19:86
§ 19:87

§ 19:88
§ 19:89
§ 19:90
§19:91
§ 19:92
§ 19:93
§ 19:94

§ 19:95
§ 19:96
§ 19:97
§ 19:98

§ 19:99

PROBABLE CAUSE

1. Definition and Review Standard
Defined
Review standard

2. Use of Hearsay to Establish Probable Cause

Informants—Use of hearsay from confidential informant
—Corroboration

—Declaration against penal interest

—Hearsay from other sources

—United States Supreme Court

—Michigan

—Statute

3. Other Considerations Regarding Probable Cause

Anticipatory probable cause

Controlled buy

Staleness

Use of trained dog to establish probable cause

PLACE TO BE SEARCHED

1. Premises Searches
Premises—Multiple occupancy
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§ 19:100
§ 19:101
§ 19:102
§ 19:103
§ 19:104
§ 19:105
§ 19:106
§ 19:107
§ 19:108
§ 19:109

§ 19:110
§ 19:111
§ 19:112

C.

§ 19:113
§ 19:114
§ 19:115
§ 19:116

D.

§ 19:117
§ 19:118
§ 19:119
§ 19:120
§19:121
§ 19:122
§ 19:123
§ 19:124
§ 19:125

§19:126
§ 19:127
§ 19:128
§ 19:129
§ 19:130
§ 19:131
§ 19:132

E.

§19:133
§19:134
§ 19:135
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— —Severability

—Erroneous address

Defective description in warrant; cure

One warrant; multiple places

One warrant; second search

Containers within containers

Particularity and searches of digital devices
Automobiles on premises to be searched
Unattached garage

Effects; relationship to premises

2. People and Effects on Premises to be Searched

Body searches
Persons on premises—Places of public accommodation
—Private places

WHAT MAY BE SEIZED

Items specified in warrant

Statute

Items not named in warrant
“Immediately apparent”; probable cause

OBTAINING AND EXECUTING SEARCH WARRANTS
1. Obtaining Warrants

Neutral magistrate—Law enforcement personnel
—Law enforcement personnel; uninvolved
—Financial stake

—Nonlawyers

—Court rule limits

—DMagistrates; statutory authorization
Geography

Nonsuspects

Use of fax machine

2. Execution of Warrants

Knock and announce

Staleness

Intensity

Intensity/exclusionary rule

Detaining persons

Use of force to carry out warrant for blood
Taking third parties into premises

ATTACKS ON SEARCH WARRANTS

Burden of proof
Signature of magistrate
Affidavit—Signature
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§ 19:136
§ 19:137
§19:138

§ 19:139

F.
§ 19:140

G.

§ 19:141
§ 19:142
§ 19:143
§19:144
§ 19:145

—Supplementation with oral statements

—Service of affidavit

—Going behind face of warrant to mandate evidentiary
hearing

Independent grounds

ELECTRONIC SURVEILLANCE WARRANTS

Warrant no longer required for participant monitoring and
recording

ARSON WARRANTS

Investigation of cause; reasonable time
Subsequent entries

Notice

Michigan authority

Application to automobiles

III. SEARCH WARRANT EXCEPTIONS

A.

§ 19:146

§ 19:147
§ 19:148
§ 19:149
§ 19:150
§ 19:151
§ 19:152
§ 19:153

B.

§ 19:154
§ 19:155
§ 19:156
§ 19:157
§ 19:158

§ 19:159
§ 19:160
§ 19:161
§ 19:162

C.

§ 19:163

AUTO INVENTORY SEARCHES

1. Federal Rule
United States Supreme Court

2. Michigan Cases

Auto on road

Auto on road or leave with passengers
Lawfully parked

Impounded to secure fingerprints
Locked glove compartment or trunk
Opening of containers

Pretext

SEARCHES OF AUTOS FOR EVIDENCE

United States Supreme Court decisions

Michigan cases—Reasonableness test

—Michigan follows federal test

Entry onto curtilage to gain access to vehicle

Search of containers within vehicle—California v. Acevedo
and container-specific probable cause

—Probable cause to search entire vehicle

—Suspicion on defendant and automobile

—Delayed search of containers

Forfeiture

SEARCHES OF AUTOS INCIDENT ARREST OF
OCCUPANT

Generally
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§ 19:164

§ 19:165
§ 19:166
§ 19:167

D.
§ 19:168

E.

§ 19:169

F.
§ 19:170

§19:171
§ 19:172
§19:173
§19:174
§ 19:175
§ 19:176
§ 19:177

§ 19:178
§19:179
§ 19:180
§19:181
§19:182
§ 19:183

G.

§ 19:184
§ 19:185
§ 19:186
§ 19:187
§ 19:188
§ 19:189

§ 19:190
§ 19:191
§ 19:192
§ 19:193
§ 19:194
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“Reasonable to believe evidence relevant to the crime of
arrest might be found in the vehicle”

Pre-Gant, Belton-compliant, police conduct

Scope/hidden compartments

Arrest occurring after departure from vehicle

AUTO FRISKS
Auto frisk

STOP OF AUTO TO DETERMINE IDENTITY OF
OWNER

Determining owner

SEARCH INCIDENT TO ARREST

Historical development—United States Supreme Court
cases

Protective sweeps incident to arrest

Michigan cases—Federal authority followed

—Minor offenses

— —On-scene search

—Ticketable offenses

—Determining identity

Search of containers and personal effects—Former
assumption

—Current authority

—Personal effects

—~Cell phone contents

Body search

DNA sample

Interior of auto incident to arrest

INVENTORY, PRISONER, AND PAROLEE SEARCHES

1. Prisoner Searches

Bondable misdemeanors

Assaults by spouse or member of household
Evidence in clothing

Search of civilian clothing after incarceration
Before and after visitors

Routine shakedowns

2. Inventories

Prisoner inventory; policy

Police observation during inventory
Inspection of tinfoil packet
Suitcase

Briefcase
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§ 19:195

H.

§ 19:196
§ 19:197
§ 19:198
§ 19:199

L.

§ 19:200
§ 19:201
§ 19:202

§ 19:203
§ 19:204
§ 19:205

J.

§ 19:206
§ 19:207

K.
§ 19:208

L.

§ 19:209
§ 19:210
§ 19:211
§ 19:212
§19:213
§19:214
§ 19:215
§19:216
§ 19:217
§19:218
§ 19:219

3. Parolee Searches

Searches of parolees and probationers and their residences

PLAIN VIEW AND PLAIN FEEL

Open view distinguished

Plain view test

“Immediately apparent” and probable cause
Plain feel; sense of touch; sense of smell

EXIGENT AND EMERGENCY CIRCUMSTANCES

Exigent circumstances; threat of loss of evidence

“Police created” exigent circumstances

Emergency circumstances; threat of injury to officer or
others, or escape

Emergency circumstances; person in need of aid

Threat of imminent violence

Crime in progress

CRIME SCENES

Homicide scene
Protective search

HEAVILY REGULATED BUSINESS
Generally

APPLICATION OF EXCLUSIONARY RULE

Good-faith exception

Inevitable discovery

Purged taint

Independent source

Live witness

Ministerial violations

Knock and announce violation

Statutory and court rule violations

Violations of existing Supreme Court precedent

Probation and parole violation proceedings

The exclusionary rule in forfeiture proceedings or other civil
proceedings

CHAPTER 20. SENTENCING
I. SENTENCING PROCESS

A.
§ 20:1

RIGHT TO COUNSEL

General principle
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B.

§ 20:2
§ 20:3
§ 20:4
§ 20:5
§ 20:6

C.

§ 20:7
§ 20:8
§ 20:9
§ 20:10
§20:11

D.

§ 20:12
§20:13

E.

§20:14

§ 20:15

§ 20:16
§ 20:17
§ 20:18
§ 20:19
§ 20:20

§ 20:21
§ 20:22
§ 20:23
§ 20:24
§ 20:25

§ 20:26

§ 20:27
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ALLOCUTION

Defendant and counsel

Victim and prosecutor

Sentence agreements

Placing defendant under oath

Contesting information; rules of evidence inapplicable

PRESENTENCE REPORT

Requirement

Review

Objections
Recommendation
Preservation of error

SENTENCE INFORMATION REPORT

Scoring
Preservation of error

IMPOSITION OF SENTENCE

1. Presence of defendant
Videoconferencing

2. Use of Guidelines

Review of out-of-guidelines sentence for reasonableness,
generally

Crosby remand before different judge

Crosby remand; harsher resentence

Scoring and use of guidelines still required

—Application to sentences following revocation of probation

Sentence within legislative guidelines reviewed for
reasonableness, with presumption that reasonable

3. Out-of-Guidelines Sentences

Sentences outside the legislative guidelines

Guidelines range not enhanced by judicial fact-finding

Departure for subsequent sexual offense

Articulating reasons for sentence

Sentence and plea agreements including agreements scoring
of certain offense variables

4. Scoring Multiple Convictions
Scoring guidelines where there are multiple convictions
HABITUAL OFFENDER

1. Procedure

Seeking enhancement—Timing; generally
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§ 20:28

§ 20:29
§ 20:30
§ 20:31

§ 20:32

§ 20:33
§ 20:34
§ 20:35
§ 20:36
§ 20:37
§ 20:38
§20:39

§ 20:40

§ 20:41
§ 20:42
§ 20:43
§ 20:44
§ 20:45
§ 20:46
§ 20:47

G.

§ 20:48
§ 20:49
§ 20:50
§ 20:51
§ 20:52
§ 20:53
§ 20:54
§ 20:55

§ 20:56
§ 20:57
§ 20:58
§ 20:59

—Procedure at sentencing

2. Drug Offenses

No drug record
Prior drug record followed by nondrug crime
Prior drug record followed by drug crime

3. Double Enhancements

“Double enhancement” questions
4. Prior Convictions Considered

Felony

Multiple felonies in one transaction
Repealed statute

Pending appeal

Pardon

Felony-firearm

Adult conviction but sentenced as juvenile

5. Guidelines Applicable
Sentencing
6. Plea Bargaining

Bargaining tool
Procedure
Disciplinary credits
Probation

Escape

Drug sentences
Felony-firearm

YOUTHFUL TRAINEE STATUS; DEFERRED
SENTENCES

1. Assignment as Youthful Trainee

Youthful trainee

—Status requires plea, but no conviction entered
—Status for multiple offenses
—Constitutionality

—Closing proceedings

—Assignment of trainees

—Revocation of status

—Revocation required for some new offenses

2. Deferring Sentence

Deferred sentence
Probationable offenses
Dismissal of case
Conditions
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§ 20:60 Delay in excess of one year; jurisdiction not lost
§ 20:61 Revocation

H. ENHANCEMENT OTHER THAN BY HABITUAL
OFFENDER

§ 20:62 Discussion

I. SENTENCE ALTERATION; RESENTENCING

§ 20:63 Valid sentence

§ 20:64 Timing; when sentence imposed

§ 20:65 Invalid sentence

§ 20:66  Correction of invalid sentence to defendant’s detriment—
Timing

§ 20:67 Reversed conviction requiring resentence on other counts

§ 20:68 Resentence proceedings

§ 20:69 Suspension of sentence

II. CONSECUTIVE SENTENCES
A. OFFENSES COMMITTED BY ESCAPEES

§ 20:70 Offenses committed by escapees

§ 20:71 —Construction; federal prisoners
§ 20:72 —Penal or reformatory institution
§ 20:73 —Stacking

§20:74 —Timing

§ 20:75 —Judicial determination

B. OFFENSES COMMITTED BY INMATES

§ 20:76  Offenses committed by inmates
§ 20:77 Penal or reformatory institution
§ 20:78 Leave or furlough

§ 20:79  Offenses by inmates; stacking

§ 20:80 Commission of misdemeanor

C. OFFENSES COMMITTED BY PAROLEES
§ 20:81 Offenses committed by parolees

D. OFFENSES COMMITTED WHILE FELONY CHARGE
IS PENDING

§ 20:82 Offenses committed while felony charge is pending
§ 20:83 Felony

§ 20:84 Pending charge—Notice

§ 20:85 —Sentence

§ 20:86 —Resolution of pending charge as misdemeanor
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E. CONTROLLED SUBSTANCE OFFENSES
§ 20:87 Controlled substance offenses

F. CRIMINAL SEXUAL CONDUCT OFFENSES

§ 20:88 Criminal sexual conduct offenses

III. SENTENCE CREDIT

§ 20:89 Statute

§ 20:90 No credit for time not served

§ 20:91 Unrelated offense

§ 20:92 Probation revocation—dJail term

§ 20:93 —Residential treatment programs
§ 20:94 Parolees who commit new offenses
§ 20:95 Electronic tethering

§ 20:96 Boot camp

IV. FACTORS IN SENTENCING; GUIDELINES
CONSIDERATIONS

A. INAPPROPRIATE SENTENCE CONSIDERATIONS

§ 20:97 Application of advisory guidelines, generally
§ 20:98 Failure to individualize

§ 20:99 Infirm prior convictions; making prima facie showing
§ 20:100 Constitutional though counselless convictions
§ 20:101 Ethnic considerations

§ 20:102 Foreign convictions

§ 20:103  Good-time credit; early release

§ 20:104 Community placement

§ 20:105 No contact provision

§20:106  Jury trial

§20:107 Age

§ 20:108 Refusal to cooperate

§ 20:109 Refusal to admit guilt

§ 20:110  Guilt on other offenses

§ 20:111  Polygraph results

§ 20:112 Intoxication; specific intent crime

§ 20:113  Juvenile adjudications without counsel

§ 20:114  Adjudications which are not convictions

B. APPROPRIATE SENTENCE CONSIDERATIONS

§ 20:115 Lack of remorse

§ 20:116  Hearsay; other material

§ 20:117 Dismissed charges

§ 20:118 Pending charges

§ 20:119  Perjury; suborning perjury

§ 20:120  Guilt of greater offense, offense of acquittal, or uncharged
conduct
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§ 20:121
§ 20:122
§ 20:123
§ 20:124
§ 20:125

C.

§ 20:126

§ 20:127

§ 20:128
§ 20:129
§ 20:130
§ 20:131
§20:132
§20:133
§20:134
§ 20:135
§ 20:136
§ 20:137
§ 20:138
§ 20:139
§ 20:140
§20:141
§20:142
§20:143
§ 20:144
§ 20:145
§ 20:146
§ 20:147
§ 20:148

§20:149
§ 20:150
§ 20:151
§ 20:152
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Victim statements

Mitigation expert; examination by prosecution expert
Juvenile adjudications—Generally

—Expunged

Statements from spouse

GUIDELINES CONSIDERATIONS

1. In General

Standard of proof for scoring and standard of review on
appeal
Intermediate sanction

2. Offense variable scoring

Offense variable scoring, generally
Oov1

OV 2 terrorism; possession or use of weapon
ov 3

OV 4 serious psychological injury
oV 5

OV 6

ov 7

oV 8

oV 9

OV 10

ov 11

oV 12

OV 13

OV 13 crime against a person
OV 13 psychological injury

OV 14

OV 15; “offense specific”

OV 16

oV 19

OV 20

3. Prior record variables

PRV 1; conviction under the law of another state
PRV 2
PRV 5
PRV 6

V. SENTENCE LENGTH; TERMS

A.

§ 20:153
§ 20:154
§ 20:155
§ 20:156

¢

INDETERMINATE SENTENCES

Generally

County jail sentences
Habitual offenders
Proposal B
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B.

§ 20:157
§ 20:158
§ 20:159
§ 20:160
§20:161
§20:162

§ 20:163
§ 20:164
§ 20:165

§ 20:166

C.
§ 20:167

D.
§ 20:168

E.

§20:169
§20:170
§20:171
§20:172
§20:173
§20:174
§ 20:175
§ 20:176
§ 20:177

TERM OF YEARS

Definition

Life expectancy rule overruled

Juvenile sentence of life for non-homicide offense

Juvenile sentence of life for 1st-degree murder

Mandatory sentence to life without parole for 18 and over

Parolable life sentence for minors, as well as some length
term-of-years sentences, unconstitutional under the
Michigan Constitution

Resentence on other convictions at Miller resentencing

Miller factors applicable to term-of-years sentencing

Disciplinary credits applied to term-of-years resentencings
of juvenile lifers

Jury trial not required for juvenile sentence to life without
parole for 1st-degree murder

DRUG SENTENCES

Departures from mandatory minimums; now reviewed for
reasonableness

CRUEL OR UNUSUAL PUNISHMENT
Generally

RESTITUTION

Generally

No ex post facto violation

Victim

Amount

Statutory tripling

Insurance company

Government agency

Death of defendant during appeal
Interest

VI. PROBATION AND PROBATION REVOCATION

A.
§20:178

B.

§20:179
§20:180
§20:181
§20:182
§ 20:183
§ 20:184

IN GENERAL
Availability; right to refuse

TERMS AND CONDITIONS

Urinalysis

Marijuana use

Chemical castration
Surrender driver’s license
Associations

Life probation—dJail term
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§ 20:185 —Boot camp

§ 20:186 —Tethering

§ 20:187 Search and seizure condition

§ 20:188 Amendment of order of probation

C. REVOCATION OF PROBATION

§ 20:189 Procedure

§ 20:190 Standard of proof

§ 20:191 Criminal charges—New charges

§ 20:192 —Charges where acquittal has occurred

§ 20:193 —Revocation after probation period has ended
§ 20:194 —Prosecutor’s discretion

§ 20:195 Diligence in proceeding

§20:196 Illegally seized evidence

D. REVOCATION OF PAROLE
§ 20:197 Discretion of parole board

VII. HARSHER RESENTENCES

§20:198 Same judge
§ 20:199 Different judge
§ 20:200 Trial after plea

CHAPTER 21. SPEEDY TRIAL

I. SPEEDY ARREST; DUE PROCESS
A. NO RIGHT TO ARREST

§ 21:1 Sixth Amendment
§ 21:2 Defendant as accused

B. DUE PROCESS TEST

§ 21:3 Delay

§ 21:4 Prejudice—Actual prejudice

§ 21:5 —Burden on defendant

§ 21:6 —Adverse sentence consequences

§ 21:7 Reasons for delay—Prejudice necessary but not sufficient
§ 21:8 —Federal test; intentional delay

§ 21:9 —Michigan

II. SPEEDY TRIAL—SIXTH AMENDMENT

§ 21:10 When clock starts

§ 21:11 Inapplicable to delays in sentencing
§ 21:12 Test

§ 21:13 Length of delay

§ 21:14 Reasons for delay—Generally

cii



TaBLE oF CONTENTS

§ 21:15 —Docket congestion
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