Table of Contents

CHAPTER 1. OVERVIEW
I. PERSONAL INJURY LITIGATION, IN GENERAL

§ 1:1 Texas Personal Injury Practice Guide coverage
§ 1:2 Initial considerations

§ 1:3 Theories of liability

§ 1:4 Evaluation of damages

II. THE PROGRESS OF A PERSONAL INJURY
CASE

§1:5 Prelitigation investigation, analysis, and employment
of experts

§1:6 Settling the case

§ 1.7 Filing suit

§1:8 Discovery

§ 1:9 Arbitration

§ 1:10 Preparing for trial; pretrial

§ 1:11  Trial

§ 1:12 Proving the case

§ 1:13  Submitting the case

§ 1:14 Judgment

§ 1:15 Posttrial motions and appeals

§ 1:16  Collecting the judgment

III. STRUCTURE AND USE OF THIS PRACTICE
GUIDE

§ 1:17 Using the practice guide

CHAPTER 2. INITIAL CONSIDERATIONS
I. THE INITIAL CLIENT INTERVIEW

§2:1 Introduction; goals and importance of the first
interview

§ 2:2 Introduction; develop attorney-client attitudes of trust
and confidence

§2:3 Introduction; considerations when contacted by injured
claimant

§ 24 Introduction; considerations when retained to defend a
party

xvii



§ 2:5

§ 2:6
§ 2:7
§ 2:8
§ 2:9

§ 2:10

§ 2:11
§ 2:12
§2:13
§2:14
§ 2:15

§ 2:16
§ 2:17
§ 2:18

§2:19
§ 2:20
§ 2:21
§ 2:22
§ 2:23
§ 2:24

§ 2:25
§ 2:26
§ 2:27

§ 2:28

§ 2:29
§ 2:30
§ 2:31
§ 2:32
§ 2:33

§ 2:34
§ 2:35
§ 2:36
§ 2:37
§ 2:38
§ 2:39

XVviii

Texas PersoNaL INJURY

Introduction; considerations when engaged by
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Response to initial client contact
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with that party’s representative (usually an insurance
company investigator)
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immediately
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— —Advise claimant to bring to the meeting all the
documents and tangible items (if available)
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— —Identity of potential defendants

— —Identity of potential third party joint tortfeasors
or indemnitors

— —Identity of potential witnesses

— —Identity of all accident reports

— —Identity and scope of claimant’s insurance
coverage

— —Identity of all health care providers as a result of
the injury

—Methodology

Information to elicit during interview

—Claimant’s account of incident

— —Tape recording

— —Privileged communication and limitations on that
privilege

—Possible defenses

—Claimant’s account of injuries

—Claimant’s medical and claim history
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— —Prior claims

—Claimant’s employment and earnings history,
including lost earnings to date
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Three alternatives

—No potential recovery

— —Ethical obligation to decline meritless actions

— —No malpractice liability for declining
nonmeritorious case

— — —Risk of sanctions for pursuing a meritless
cause
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stating statute of limitations or repose
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—Case with clear value warranting legal action

—Case with potential value
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— —Caution: early claim filing may be required to
preserve right to sue a public entity

Factors to consider in making decision

—Liability vs. damages

— —Probability of establishing third-party liability

— —Extent of damages

Balancing the liability and damage factors

—Breaking down the balancing factors through a
“decision science” approach

—Approach if certain information is missing
—Probability of satisfying a recovery
—Claimant’s personality

—Complications of the case
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—When to return to work

—Compare—Do not encourage unnecessary absence
from employment

Realistic expectations

—Discuss applicable law

— —Example

— —Where applicable, alert client to effect of
comparative responsibility

—Overview of compensable damages

— —Example

— —Advise claimant that there is no guarantee of
actual recovery

Defer dollar valuation of the claim

—Explain the uncertainties of litigation

—Alert client to length of time involved

—Matters not to discuss

— —Chances of success

— —Amount that will be recovered

Obtain relevant authorizations

—~Client’s medical records

—~Client’s employment records from past and present
employers

—Any other documents that may be helpful in
prosecuting the claim on client’s behalf
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—Multiple file system in complex cases
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— — —Correspondence file

— — —Pleadings file

— — —Discovery file

— — —Damages file
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Client interview checklist—Automobile accident

—Slip-and-fall case

Potential defendants in medical malpractice case

Potential defendants in automobile collision case

Documents the client should bring to the interview

Considerations before the initial interview and
information to be obtained from the client

Considerations during the initial interview

Special considerations during the initial interview:
Time limitations and conflicts

Checklist—Evaluating client’s injuries

—Evaluating case following initial interview

Fee agreement preparation

Checklist for educating the client about litigation

Matters counsel should not communicate to the client

Investigation goals

Contents of witness statements

FORMS

Letter to claimant confirming consultation
appointment and preliminary phone advice

Client information report

Motion for leave to amend pleading

Employment-rejection confirmation letter

—Letter confirming limited investigation undertaking

Agreement for joint representation and fee sharing

Conflict of interest disclosure and client consent to
representation

Employment agreement provision regarding work
performed

Employment agreement for “straight” contingency fee

Employment agreement for “graduated” contingency
fee

Employment agreement provision for “declining”
contingency fee

Employment agreement provision for “net”
contingency fee

Employment agreement provision for attorney’s lien

XXV



Texas PersoNAL INJURY

§ 2:275 Independent lien agreement and assignment

§ 2:276 Employment agreement provision for payment of
costs and related expenses

§ 2:277 Employment agreement provision defining attorney-
client authority

§ 2:278 Client authorization to obtain medical records

§ 2:279 Client authorization to obtain employment records

§ 2:280 General authorization for release of all relevant
documents to attorney

§ 2:281 Client confidential quarterly report to attorney

CHAPTER 3. PRELITIGATION
INVESTIGATION, ANALYSIS, AND
EMPLOYMENT OF EXPERTS

I. INTRODUCTION—WHY THE “INFORMAL”
INVESTIGATION

§3:1 To facilitate decision to undertake representation
§ 3:2 To facilitate effective prosecution or defense of the
claim—Plaintiff’'s task

§ 3:3 —Defendant’s task

II. GENERAL INVESTIGATION TACTICS

§3:4  When to commence investigation
§3:5  Who should conduct the investigation—The attorney

§3:6 — —Visit the accident scene

§3:7 — — —Purposes

§3:8 — — —If possible, take client with you

§3:9 — — —Photograph and diagram the scene

§ 3:10 — —Confer with expert in appropriate case

§ 3:11 — —Talk to the treating physician

§ 3:12 — — —Contemplate thorough examination by the
defense

§ 3:13 — — —Stress importance of all possibly relevant tests

§ 3:14 — — —Inquire about specialists

§ 3:15 — —Advise plaintiff to keep personal records

§ 3:16 — —Determine theories of liability

§ 3:17 — —Determine ability of prospective defendants to

respond in damages—Ascertain existence and extent
of insurance coverage

§ 3:18 — — —First notice to insurance carrier where carrier’s
identity known
§ 3:19 — — —First notice to potential defendant where

carrier identity unknown
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—Professional investigators

— —Conflict of interest concerns may demand that
professionals be used

— — —Application—Obtaining the witness statements

— — —Compare—Attorney should conduct witness
interviews

— — —Application—Taking photographs

— —Setting the parameters for professional
investigation

— — —Establish your guidelines

— — —Keep costs in mind—Fix deadlines

—~Client as investigator

Ascertaining the scope of the investigation

Particular investigation procedures

—Photograph the accident scene

—Diagram the accident scene

—Obtain and preserve all physical evidence

— —Notice to custodian

— —Photographs as a precaution

—Obtain and examine official investigation reports

— —Extrapolating pertinent information

— —Evidentiary use of investigating officer’s reports
and opinions

— —Follow-up interview with investigating officer

—Obtain and examine all relevant medical reports

—Obtain and examine employment records

—ODbtain witness statements

— —Statements from particular witnesses

— — —Potential adverse parties

— — —Party not represented by counsel

— — —Party represented by counsel

— — —Corporate employees

— — —Potential adverse witnesses

— —Statement methodology—Oral vs. written
statements

— —Statements obtained from in-person interviews—
Written statement

— — —Recorded statement

— — —Statements obtained by letter

— —Information to elicit by witness statement
— — —Date and identify the statement

— — —Identify the witness

— — —Description of the accident scene

— — —Where was the witness?

— — —Explain what occurred
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— — —Describe the surrounding conditions

— — —Identify the injuries and property damage
observed

— — —What statements were made at the site?

— —Obtaining “negative statements”

—Locating missing witnesses
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LIABILITY INVESTIGATIONS

Generally

Depositions to investigate claims before suit

—When to use

—Purpose

—Procedures to be utilized

— —Petition to be allowed to take pre-trial deposition

— —Notice

— —Hearing

—Procedure

Obtain the product or its facsimile

—Obtain remnants, if product destroyed

—Product in defendant’s custody

— —Discovery to compel production

—Product unavailable

Research the product history

—Newer products

—Older products

—Design changes and other subsequent “remedial
measures”

Determine if product has caused injury to others

—Purposes

— —To take advantage of results obtained in related
litigation

— —To establish dangerous or hazardous nature

—Identifying other claimants

Obtain relevant warning and use instructions

—Types of relevant literature

—Pertinent information

Determine if manufacturing complied with industrial
standards

—Examples

—Relevance of information

IV. EMPLOYMENT OF EXPERTS

§ 3:93
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Need for expert testimony

—When expert testimony is required

—When expert opinion is permissible

Circumstances under which experts should be
employed

—Making the determination

—Application—Product liability and professional
malpractice cases

—Other examples

— —Typical “slip-and-fall”

— —Auto accident cases

— —Workers’ compensation cases

— —Damages

Time to employ experts

How to locate and select the right experts

—Identifying potential experts

— —dJury verdict sheets

— —Attorney colleagues

— —Plaintiff or defense associations

— —Colleges and universities

— —Competitors and ex-employees

— —Other miscellaneous sources

—Selecting the most effective experts

— —Qualifications

— —Bodily injury claim experience

— —Credibility as a witness

— —Location

— —Consultation and witness fees

— —Literature authored in the field

Initial contact with potential expert

—Information to provide the potential expert

—Obtain expert’s input

Retaining the expert

—Capacity in which expert retained

—Formalizing the employment

—Corresponding with the expert while case is
pending

Initial meeting with expert consultant

—Purpose of initial meeting

—Preparing for the initial meeting

—Elicit the expert’s initial advice and input

Maintaining a continuing relationship with experts

V. CHECKLISTS

§ 3:133

Checklist—Investigation and preparation of products
liability case

XXIX



Texas PersoNaL INJURY

§ 3:134 —Investigation and preparation of medical
malpractice case

§ 3:135 —Automobile accident investigation

§ 3:136  Checklist for assessing qualifications to give expert
medical testimony

§ 3:137  Checklist of accident information

§ 3:138  Checklist on locating missing persons

§ 3:139 Employee information checklist

§ 3:140 Witness statement checklist

VI. FORMS

§ 3:141 Letter and questionnaire to lay witness

§ 3:142  Plaintiff's designation of expert witnesses

§ 3:143  First notice to insurance carrier

§ 3:144 Notice of claim to adverse party

§ 3:145 Sample official investigation report (state)

§ 3:146  Letter asking for witness statement

CHAPTER 4. THEORIES OF LIABILITY
I. DETERMINING THEORY TO SUE UPON

§ 4:1

A.

§ 4:2
§ 4:3
§4:4

§ 4:5
§ 4:6

§ 4:7
§ 4:8
§ 4:9

§ 4:10

§4:11
§ 4:12
§4:13
§4:14
§ 4:15

XXX

Introduction

NEGLIGENCE

Negligence

—Establish prima facie case of negligence

— —Defendant owed duty toward plaintiff to use care
or to take some affirmative action

— —Defendant breached duty

— —Breach of duty was actual and proximate cause
of plaintiff’s injury

—Determine existence of duty

— —Two general types

— — —Duty to use care in activities from which
harm might reasonably be anticipated

— — —Duty, in particular circumstances, to act
affirmatively to warn or protect others or to control
conduct of others

— — — —Special relationship

— —Negligent undertaking

— —Negligence per se

— —Determine the legal standard of care

— —Foreseeability of harm to injured party is most
important factor in establishing duty
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—Determine duties owed to particular plaintiffs

— —Duty of care owed to rescuers as foreseeable
parties—Fireman’s rule

— — —Non-public servants

— —Duty of care owed to rescuers as foreseeable
parties when defendant’s negligence endangers
someone else—Governmental liability for actions of
emergency personnel

— —Duty of care to parties to contract and third-
party beneficiaries of contract

— —Duty of care and liability regarding the parent-
child relationship

— —Duty of care and liability regarding motor
vehicle guests

—Determine duties owed by particular defendants

— —Possessors and owners of land

— — —FElements of cause of action

— — —Status of person entering on land

— — —Duty to protect against harmful acts of third
parties

— —Commercial providers of alcoholic beverages

— — —Duty

— — —Minors

— —Providers of alcoholic beverages—Standard of
proof

— — —Safe Harbor Defense

— — —Social hosts

— — —Indian Tribes

— —Psychiatric care professionals

— — —Texas rejects limited duty to protect victims
from threat of physical violence by psychotherapist’s
patient

— — —Generally, no duty to third parties

— — —Limited duty to protect suicidal patient from
himself or herself

— — —Health care professions, in general

— — — —Creation of relationship

— —School districts

— — —Duty to supervise students on school premises

— — —Duty to protect students from harmful acts of
third parties on school premises

— — —Duty to students not on school property

— — —Sovereign immunity

— —Good samaritans

— — —Limitations on liability
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CHAPTER 5. EVALUATION OF DAMAGES
I. INTRODUCTION
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— — —Attorney’s fees where periodic payments
ordered
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§ 6:260 — — —General concerns

§ 6:261 — — —Concerns regarding piecemeal settlements

§ 6:262 — —Multiple plaintiffs

§ 6:263 — — —Caveat—Conflict of interest problems

§ 6:264 —Lien claimants

§ 6:265 — —Types of liens

§ 6:266 — — —Deducting workers’ compensation attorney’s
fees but not expenses

§ 6:267 — —Negotiating reduction of lien

§ 6:268 —Professional negligence (malpractice) cases

§ 6:269 — —Necessity for insured’s consent

§ 6:270 — — —Additional complications

§ 6:271 'Trial date settlement conference

§ 6:272 —Informal procedure

§ 6:273 —Local restrictions

§ 6:274 —Settlement discussions before trial judge
§ 6:275 —Caveat; Pitfalls of sandbagging

VII. CONCLUDING AND ENFORCING THE

SETTLEMENT
§ 6:276 Concluding settlements
§ 6:277 —Obtaining insurer’s consent

§ 6:278 —Settlements reached before petition filed—
Execution of release

§ 6:279 — —Nature of release

§ 6:280 — — —Variations

§ 6:281 — — —Effect of settlement

§ 6:282 — — —Effect on other tortfeasors

§ 6:283 — — —Effect on respondeat superior liability
§ 6:284 — — —Effect on insurer

§ 6:285 — — —Effect on bank

§ 6:286 — —Drafting the release

§ 6:287 — —Reformation of release

§ 6:288 — —Setting aside the release

§ 6:289 — —Release from gross negligence not valid
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§ 6:290

§ 6:291
§ 6:292
§ 6:293

§ 6:294
§ 6:295
§ 6:296
§ 6:297
§ 6:298

§ 6:299
§ 6:300

§ 6:301
§ 6:302
§ 6:303
§ 6:304
§ 6:305
§ 6:306
§ 6:307
§ 6:308
§ 6:309
§6:310
§ 6:311
§6:312
§6:313
§6:314
§6:315

§ 6:316
§ 6:317

VIII.

—Settlements reached after complaint filed—Release
and dismissal of action

— —Request for dismissal

— — —Procedure

— —Settlements concluded at in-court conference—
Putting the settlement on the record

— — —Purposes

— — —Procedure

— —Rule 11 settlements

— — —Agreements to arbitrate

— —Special rules for concluding settlement where
claimant is a minor or incompetent

— — —Court approval of settlement required

— — —Appointment of guardian, conservator, or
guardian ad litem prerequisite

— — —Procedures for court approval

— — —Where to file

— — —Revocation of consent

— — —~Collection of settlement proceeds

— — —Wrongful death actions

— —Attorney’s fees and costs

— —Disposition of settlement proceeds

—Health care liability indemnity from state

Enforcing settlement agreements

—Suit upon the contract

Interest

—Rate and calculation

— —When settlement is unclear

—Accrual

— —Effect of settlement offer on accrual of
prejudgment interest

—Noncash settlement offer

—Attorney’s fees and expenses

SETTING ASIDE AND RESCISSION OF
SETTLEMENT AGREEMENTS

§ 6:318 Contract principles apply

§ 6:319 —Fraudulent inducement

§6:320 —Unilateral mistake

§6:321 — —Mutual mistake

§ 6:322 —Mistake as to existence of injury

§ 6:323 —Workers’ compensation settlements
IX. FORMS

§ 6:324 Policy limits demand letter
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§ 6:325 Failure to negotiate demand letter

§ 6:326  Offer of settlement under Texas Deceptive Trade
Practices Act

§ 6:327 Suggested settlement conference statement form

§ 6:328 Sample release agreement

§ 6:329 Joint motion to dismiss

§ 6:330 Agreement to participate in moderated settlement
conference

§ 6:331 Motion to refer case to moderated settlement
conference under Tex. Civ. Prac. & Rem. Code Ann.
§ 154.025

§ 6:332  Order referring case to moderated settlement
conference and appointing moderators

§ 6:333 Court’s notice of intent to refer case to alternative
dispute resolution

§6:334 Motion to refer case to alternative dispute resolution

§ 6:335 Motion for summary judgment in action to enforce
settlement

§ 6:336  Sample petition—To recover damages for negligent
misrepresentation of medical condition resulting in
adverse settlement of damage claim

§ 6:337 Authorization form for release of protected health

information pursuant to Tex. Civ. Prac. & Rem. Code
Ann. § 74.053

CHAPTER 7. FILING SUIT
I. PRELAWSUIT FILINGS AND NOTICE

§7:1 Suits against governmental units

§7:2 —Plaintiff’s burden to establish waiver of immunity
§7:3 —Tangible property

§ 74 —Operation or use of a motor-driven vehicle
§7:5 —Emergency action

§7:6 —Municipal governmental functions

§ 77 —Notice requirement

§7:8 — —Purpose

8§ 7:9 — —Failure to provide notice

§ 710 — —Exceptions—Notice excused

§ 7:11 — — —Actual notice

§ 7:12 — — —Insufficient actual notice

§ 7:13 — — —Imputation of notice

§ 7:14 — — —Minority

§ 7.15 — — —Physical or mental incapacity

§ 7:16 — —Estoppel to assert notice bar
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§ 7:17

§ 7:18
§ 7:19
§ 7:20
§7:21
§ 7:22
§ 7:23
§ 7:24
§ 7:25
§ 7:26
§ 7:27
§ 7:28
§ 7:29
§ 7:30
§ 7:31
§ 7:32
§ 7:33
§ 7:34
§ 7:35
§ 7:36
§ 7:37
§ 7:38
§ 7:39
§ 7:40
§ 7:41
§ 7:42
§ 7:43
§ 7:44
§ 7:45
§ 7:46

§ 7:47
§ 7:48
§ 7:49
§ 7:50

— —Compare—Additional requirements under
charters and ordinances

— — —Exceptions to city charter notice requirements

— —Content of notice

— —Substantial compliance

— —Time for presentation of notice

— — —Charter provisions

Claims against decedent’s estate

—Generally

—Claims in litigation at death of defendant

—Form and method of presentation

—Authentication of claim

—Lost or destroyed claims

—Referral of disputed claim

Medical malpractice actions

—PFailure to give notice

— —Abatement for modified or revoked authorization

— — —Abatement beyond extended limitations period

—Statute of limitations tolled

—Statute of repose

—Summary of time limit rules

Workers’ compensation

—Notice of accident to the employer

— —Scope of the notice

— —Occupational disease

—Time for filing notice of accident

—Lack of timely notice excused

— —Good cause and claimant’s conduct

— —Actual knowledge of employer

— —Employee’s failure to realize seriousness of injury

— —Mental incapacity of claimant; minor dependent of
employee

—Claim filing

— —Death cases

— —Statutory extension of claim filing time

— —Consequences of noncompliance

II. WHEN TO SUE

§ 7:51
§ 7:52
§ 7:53
§ 7:54
§ 7:55
§ 7:56

Generally

—General statute of limitations

—Time runs from accrual of cause of action
— —Death actions

— —Conspiracy claims

— —Time-of-event or legal injury rule
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§ 7:59
§ 7:60
§ 7:61
§ 7:62
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§ 7:64
§ 7:65
§ 7:66
§ 7:67
§ 7:68
§ 7:69
§ 7:70
§ 7:71
§ 7:72
§ 7:73
§ 7:74
§ 7:75
§ 7:76
§ 7:77
§ 7:78
§ 7:79
§ 7:80

§ 7:81
§ 7:82
§ 7:83
§ 7:84

§ 7:85
§ 7:86
§ 7:87
§ 7:88
§ 7:89
§ 7:90
§ 7:91
§ 7:92
§ 7:93
§ 7:94
§ 7:95
§ 7:96
§ 7:97
§ 7:98
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— —Discovery rule

— — —Meaning of inherently undiscoverable and
objectively verifiable

— — —Discovery of injury

— — —Fraudulent concealment

— — —Application

— —Continuing torts

— —Tolling for actions based on fraud

— — —Plaintiff’s burden of proof

— —Computing time

— —Due diligence in obtaining service

— —Refiled actions

—Special statutes

— —Medical malpractice actions

— —Products liability actions

— —Employee third-party actions

— —Wrongful death

Postponement or suspension of statute; tolling

—Absence of defendant

— —Defendant subject to service of process

—Medical malpractice actions

—Disability of plaintiff

—Disability or incapacity; cumulative disabilities

— —Statute of limitations

— —Disability or incapacity must exist when right of
action accrues

— — —Minority

— — —Medical malpractice actions and minors

— —Unsound mind

— —Insanity—Medical malpractice actions and
insanity

—Imprisonment and tolling

—Husband and wife relationship and tolling

—Injunction

—Probate of will

—Pending litigation

— —Tacking disabilities

— —Limitation—Time disability arises

— — —Death of plaintiff or defendant

— — —Executor or administrator qualification

— — —Medical malpractice actions and death

—Pending proceedings preventing effective suit

— —Bankruptcy

— —Lack of jurisdiction by original filing

— —Compare—Estoppel to assert the statute



TaBLE oF CONTENTS

§ 7:99

§ 7:100
§ 7:101
§ 7:102

§7:103
§ 7:104
§ 7:105
§ 7:106
§ 7:107
§ 7:108

§ 7:109
§ 7:110
§ 7:111
§ 7:112
§ 7:113

§ 7:114

§ 7:115
§ 7:116
§ 7:117
§ 7:118
§ 7:119
§ 7:120

§ 7:121

§ 7:122
§ 7:123

§7:124

§ 7:125
§ 7:126
§ 7:127
§ 7:128

§ 7:129
§ 7:130
§ 7:131
§ 7:132

—Duress

Other special statutes of limitations or repose

—Actions against governmental unit or employees

—Actions against architects, engineers, interior
designers, and landscape architects furnishing
design, planning, or inspection of construction or
improvements—Statute of repose

— —General 10-year time limitation

— —Suit brought by governmental entity

— —Extension after presentation of claim

— —No extension of statute of limitations

—Actions against surveyors

—Actions against persons furnishing construction or
repair of improvements

— —General 10-year time limitation

— —Burden of proof

— —Suit brought by governmental entity

— —Suit involving residence

— —Extended limitations period after presentation of

claim

— —Extended limitations period if injury or death
occurs in 10th year

— —Affirmative defenses

—Workers’ compensation

—Uninsured motorist claims

—Maritime claims

—Products liability: Statute of repose

—Sexual exploitation by mental service health
providers

—Malicious prosecution, libel, slander, or breach of
promise of marriage

—Fraud

—Personal injuries from violation of certain penal
statutes

—Damages or other relief arising from a real estate
appraisal

Commencing proceedings to stop running of statute
—Filing complaint
—Counterclaims and cross claims

—Compare—Cross claims between tortfeasors for
equitable indemnity

—Adding causes of action by amendment
—Relation back of amendments
—Burden of proof

—Question of law and fact
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§ 7:134
§7:135
§7:136
§ 7:137
§7:138
§ 7:139
§ 7:140
§ 7:141
§ 7:142
§ 7:143
§ 7:144
§ 7:145
§ 7:146
§ 7:147
§ 7:148
§ 7:149
§ 7:150
§ 7:151
§ 7:152
§ 7:153
§ 7:154
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—Sufficiency of evidence; nonsuit and directed verdict
—Effect of cause of action arising outside of state
Estoppel to assert the statute of limitations
Application of limitations periods to arbitration
Misidentification and misnomer of defendant
Waiver

Accrual of causes of action

—Tort actions, generally

—Venue

—Personal injury

—Loss of consortium

—Malicious prosecution and abuse of process
—Defamation and slander

—Negligence, generally

— —Duty of care

—Emotional distress

—Malpractice, generally

— —Medical malpractice

— — —Discovery of foreign object

— —Attorney and accountant malpractice
—Wrongful death

—Nuisance

III. PARTIES

§ 7:155
§ 7:156
§ 7:157
§ 7:158

§ 7:159
§ 7:160
§ 7:161
§ 7:162

§ 7:163
§ 7:164
§ 7:165
§ 7:166
§ 7:167
§ 7:168
§ 7:169
§ 7:170
§ 7:171
§ 7:172

XXX

Who can sue

—Generally, person who suffered the injury

— —Rights of plaintiff in relation to bringing action

— —Necessity of indicating status as agent or
representative capacity

— —Effect of variance in names

—Real party in interest

— —Claims based on subrogation

— — —Subrogee may sue in own name or name of
subrogor

—Representative suit (class actions)

—Challenging standing to sue

— —Issue waived

—Capacity limitations

— —Minors and incompetents

— — —Next friend

— — —Appointment of guardian

— —Estates

— —Challenging lack of capacity

— — —Pleas in abatement
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§7:173

§ 7:174
§ 7:175
§ 7:176
§ 7:177
§ 7:178
§ 7:179
§ 7:180
§ 7:181
§ 7:182
§7:183
§ 7:184
§ 7:185
§ 7:186
§ 7:187

§ 7:188
§ 7:189
§ 7:190
§ 7:191
§ 7:192
§ 7:193
§ 7:194
§ 7:195
§ 7:196
§ 7:197
§ 7:198
§ 7:199
§ 7:200
§ 7:201

§ 7:202
§ 7:203
§ 7:204
§ 7:205
§ 7:206
§ 7:207
§ 7:208
§ 7:209
§ 7:210
§ 7:211
§ 7:212
§ 7:213
§ 7:214

— — —Leave to amend to substitute party with
capacity

—Who are potential parties to lawsuit

— —Medical malpractice

— —Products liability

Joinder of parties

—Practical considerations

— —Products liability actions

— —Employer liability

— —Procedure upon misjoinder and nonjoinder

—Necessary or compulsory joinder

— —Failure to join

— — —Explanation required

— — —Involuntary plaintiffs may be joined

— — —Joinder will be ordered, if feasible

— — —If joinder not feasible, court must decide if
action should continue

— — —Factors considered

— — —Challenging nonjoinder

— — —Contents of pleading

— — —Order compelling joinder

— — —Waiver

— — —Insurer, or insured, may be a necessary party

— — —Permissive joinder

— —Plaintiffs

— —Defendants

— —Party need not be interested in all relief

— —Separate trials

— —Judgment

—Challenging improper joinder

Practical considerations regarding deciding whom to
sue under permissive joinder rules

—Advantages of suing all possible defendants

— —Avoids statute of limitations problems

— —Avoids empty chair defense

—Disadvantages of suing all possible defendants

— —Delays and complicates proceedings

— —Stalls settlement possibilities

— —Facilitating proof

Third-party practice

—When plaintiff may bring in a third party

Intervention, is it possible?

—Who may intervene

— —Intervention as a plaintiff

— — —Interest necessary
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§ 7:215 — —Time for intervention

§ 7:216 — —Procedure

§ 7:217 — —Effect of intervention

§ 7:218 — — —Intervenor has same rights as any party

§ 7:219 — — —Intervenor-Subrogee survives dismissal of
plaintiff

§ 7:220 — — —Relation back for statute of limitations
purposes

§ 7:221 Death of a party

§ 7:222 —Survival

§ 7:223 —Abatement and substitution

§ 7:224 —Death of plaintiff

§ 7:225 —Death of defendant

§ 7:226 —Death of executor or administrator
§ 7:227 —Requisites of scire facias

§ 7:228 —Suggestion of death on record

§ 7:229 —Suit for use of another

§ 7:230 —Death after verdict or close of evidence
§ 7:231 Class actions

§ 7:232 —Requisites of a class action

§ 7:233 — —Standing of representative

IV. JURISDICTION AND VENUE

§ 7:234  Generally
§ 7:235  Personal jurisdiction

§ 7:236 —dJurisdiction over nonresidents

§ 7:237 — —Long-arm statute

§ 7:238 — —Due process requires minimum contacts

§ 7:239 — —General and limited jurisdiction

§ 7:240 — —Tests

§ 7:241 — —Application

§ 7:242 — — —Physical presence in state when served

§ 7:243 — — —Domicile

§ 7:244 — — —Doing business in Texas

§ 7:245 — — —Internet activity

§ 7.246 — — —Local purchases

§ 7:247 — — —Liability-producing act committed in Texas

§ 7:248 — — —Auto accident in state

§ 7.249 — — —Example—Incidental contacts with state

§ 7:250 — — —Liability-producing act outside Texas, causing
effect within state

§ 7:2561 — — —Appearance or consent

§ 7:252 — — —Scope of jurisdiction conferred by general

appearance
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§ 7:253

§ 7:254
§ 7:255
§ 7:256

§ 7:257
§ 7:258
§ 7:259
§ 7:260
§ 7:261

§ 7:262
§ 7:263
§ 7:264
§ 7:265
§ 7:266
§ 7:267
§ 7:268
§ 7:269
§ 7:270
§ 7:271
§ 7:272
§ 7:273

§ 7:274
§ 7:275
§ 7:276
§ 7:277

§ 7:278
§ 7:279
§ 7:280
§ 7:281
§ 7:282
§ 7:283
§ 7:284
§ 7:285
§ 7:286
§ 7:287
§ 7:288
§ 7:289
§ 7:290
§ 7:291

— — —Compare—No jurisdiction on basis of a special
appearance

— — —Mere appearance in court

— — —Consent

— —Special considerations regarding corporate
defendants

— — —Texas corporations

— — —Authorized foreign corporations

— — —Unauthorized foreign corporations

— — —Successor liability and subsidiaries

— — —Jurisdiction over corporate employees or
officers

— — —Compare—Lack of capacity

—Challenging personal jurisdiction

— —Special appearance

— — —Procedure

— — —Burden of proof

— — —Types of evidence

— — —Affidavits

— — —Risk of waiver

— — —Proceeding on merits may waive defect

— — —Relief from denial of special appearance

— — —Sustained special appearance

— —Suffer default judgment and then attack on
jurisdiction grounds

Requirements for subject matter jurisdiction

—DMultiple plaintiffs

—Survival and wrongful death actions

—dJudgments against nonappearing defendant; proof
of jurisdiction

—Effect of attachment on jurisdiction

—Effect of lack of jurisdiction

—Counterclaims

—Reviewing court

Quasi in rem jurisdiction

Venue

—General venue rule

— —Residence means domicile

— —Multiparty actions—Residence of any defendant

— —Principal office

— —Multiple plaintiffs

— —Intervention as a plaintiff

—Multiple causes of action

—Mandatory venue provisions
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§ 7:292 — —Counterclaims, cross claims, and third-party
claims

§ 7:293 —Special venue rules in actions against corporations
or other entities

§ 7:294 — —Corporations, unincorporated associations, and
partnerships

§ 7:295 —Special rule in actions against government entities

§ 7:296 — —Suit against the state

§ 7.297 — —County defendants

§ 7:298 —Change of venue rules—In general

§ 7:299 — —Motion to transfer venue

§ 7.300 — — —Time for filing

§ 7:301 — — —How to file

§ 7:.302 — — —Requisites of motion

§ 7.3038 — — —Response and reply

§ 7:304 — — —Notice of filing

§ 7:305 — — —Plaintiff as movant

§ 7:306 — — —Effect of nonsuit while motion pending

§ 7:307 — —Determination of motion

§ 7:308 — — —Movant to request setting

§ 7:309 — — —Notice

§ 7.310 — — —Filing of response

§ 7:311 — — —Burden of establishing venue

§ 7.312 — — —Affidavits and attachments

§ 7:313 — — —Hearing

§ 7:314 — — —Effect of adequate pleading

§ 7:315 — — —Effect of inadequate pleading

§ 7316 — — —Jury

§ 7.317 — — —Rehearing

§ 7:318 — — —Interlocutory appeals

§7:319 — — — —Mandamus

§ 7:320 — — —Review after trial on merits

§ 7:.321 — —Discovery and venue

§ 7:322 — — —Waiver

§ 7:323 — — —Use of discovery products by court

§ 7:324 — —Motion sustained

§ 7:325 — — —Costs

§ 7.326 — — —Transcript

§ 7:.327 — — —Notice and filing fees

§ 7:.328 — —Compare—Forum non conveniens

§ 7:.329 —Change of venue by consent

§ 7:330 — —Time for filing

§ 7:331 —Change of venue due to prejudice

§ 7:332 — —Determination of motion

§ 7:333 — — —Discovery
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§ 7:334
§ 7:335
§ 7:336
§ 7:337
§ 7:338

§ 7:339
§ 7:340
§7:341
§ 7:342
§ 7:343

§ 7:344
§ 7:345
§ 7:346
§ 7:347
§ 7:348
§ 7:349
§ 7:350

§ 7:351
§ 7:352
§ 7:353
§ 7:354
§ 7:355
§ 7:356
§ 7:357
§ 7:358
§ 7:359
§ 7:360
§ 7:361
§ 7:362
§ 7:363
§ 7:364
§ 7:365

— —County to which action will be transferred

Forum non conveniens

—Proof requirements for moving party

—Terms and conditions may be set

—General procedural requirements in wrongful death
and personal injury actions

— —Filing motion for stay or dismissal

— —Discovery

— —Hearing on motion

— —Extensions of time

— —Modification of order granting stay or
dismissal—Mandatory withdrawal of order

—General exception—Application

In-state transfers for the convenience of the parties

Conflict of laws; federal versus state court?

—Diversity jurisdiction over claims exceeding $75,000

— —Complete diversity required

—Removal jurisdiction

— —Exception where a defendant is domiciled in
Texas

—Factors to consider

— —Substantive rules the same

— —Procedural rules may differ

— — —Attorney signature on complaint or petition

— — —Discovery and pretrial conferences

— —Practical considerations

— — —Court congestion

— — —Geographic convenience

— — —Out of state transfer

— — —Judge

— — —Juries

—Conflict of law between states

— —Choice of law

— — —Substantive matters

— — —Procedural matters

V. PLEADINGS

§ 7:366
§ 7:367
§ 7:368
§ 7:369
§ 7:370
§ 7:371
§ 7:372

General pleading considerations

—Form and content

— —Generally

—DMatters asserted in opponent’s pleading
—Frivolous pleadings

—Effect of admission of fact in pleadings
— —Admissions in answer

XXXV



§ 7:373
§ 7:374
§ 7:375
§ 7:376
§ 7:377
§ 7:378

§ 7:379
§ 7:380
§ 7:381
§ 7:382

§ 7:383
§ 7:384
§ 7:385

§ 7:386
§ 7:387
§ 7:388
§ 7:389
§ 7:390
§ 7:391
§ 7:392
§ 7:393
§ 7:394
§ 7:395
§ 7:396
§ 7:397
§ 7:398
§ 7:399
§ 7:400
§ 7:401
§ 7:402
§ 7:403
§ 7:404
§ 7:405
§ 7:406
§ 7:407
§ 7:408

§ 7:409
§ 7:410
§ 7:411

§ 7:412
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Complaint

—General format

—Request for discovery control plan

—Designating parties

— —Corporations

— — —Corporate plaintiffs, qualified to do business
allegation

— — —Corporate defendants

— — —Alleging a corporation

— — —Effect of merger of corporations

— —Partnership and unincorporated association—As
plaintiff

— — —As defendant

— —Sole proprietor

— —Persons acting in representative capacity—
Executor, administrator, etc

— — —Guardian ad litem

— —Unknown parties

— —Incomplete or erroneous designations

—Venue allegations

—Alleging the cause of action

— —Each cause of action separately stated

— —Nature of claim and parties affected

— —Paragraph numbering

— —Statement required

— — —Ultimate facts

— — —Pleading basis for punitive damages

— — —Sufficient allegations

— — —Insufficient allegations

— — —Employer liability

— —Construction of allegations in complaint

— — —Incorporation by reference

— — —Exhibits

— — —Alternative and conflicting allegations

— — —Negligent infliction of emotional distress

— — —Violation of statute

— — —Breach of contractual duties

— — —Act of God

— — —Doctrine of last clear chance or discovered
peril

— — —Contributory negligence

— — —Damages

— — —Premises liability action against governmental
entity

— — —Medical malpractice
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§ 7:413 —Complaint filed by out-of-state attorney
§ 7:414 —Striking of complaint

§ 7:415 —Joinder of causes of action
§ 7:416 — —Permissive joinder

§ 7:417 — — —Court may sever

§ 7:418 —Prayer for relief

§ 7:419 — —General prayer

§ 7:420 — —Special prayer

§ 7:421 — —Combination prayer

§ 7:422 — —Alternative prayer

§ 7:423 — —Pleading not frivolous

§ 7:424 — —Jurisdictional amount
§ 7:425 —Signature

§ 7:426 — —Certification

§ 7:427 — — —Sanctions

§ 7:428 — — —Good-faith filing requirement

§ 7.429 — — —No grace period

§ 7:430 — — —Report to grievance committee

§ 7:431 — — —Standards for imposing sanctions

§ 7:432 — — —Appellate review of sanctions

§ 7:433 —Verification

§ 7:434 — —Required by statute or rule

§ 7:435 — —Required as matter of policy

§ 7:436 — —Who may verify

§ 7:437 — — —Information and belief verification

§ 7.438 — —Who may take affidavits for verification of
pleadings

§ 7439 — —Form

§ 7:440 — —Omission of verification

§ 7:441 The answer and responsive pleadings

§ 7:442 —Time for filing

§ 7:443 — —Justice court

§ 7:444 —Cases removed to United States District Court

§ 7:445 —General format and contents

§ 7:446 — —Paragraphs

§ 7:447 — —Indorsements

§ 7:448 — —Responses in body of complaint

§ 7:449 — —Alternative defenses

§ 7:450 — —Incorporation by reference

§ 7:451 —General denials

§ 7.452 — —Counterclaims or cross-claims

§ 7:453 — —Limitation on usefulness of general denial
§ 7:454 — —Pleading not frivolous

§ 7:455 Pleading special matters; avoidance and affirmative
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§ 7:456
§ 7:457
§ 7:458
§ 7:459
§ 7:460
§ 7:461
§ 7:462
§ 7:463
§ 7:464
§ 7:465
§ 7:466
§ 7:467
§ 7:468

§ 7:469

§ 7:470
§ 7:471

§ 7:472
§ 7:473

§ 7:474
§ 7:475

§ 7:476
§ 7:477
§ 7:478
§ 7:479
§ 7:480
§ 7:481
§ 7:482

§ 7:483
§ 7:484
§ 7:485
§ 7:486
§ 7:487
§ 7:488
§ 7:489
§ 7:490
§ 7:491
§ 7:492
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—Affirmative defenses

— —Examples in Rules of Civil Procedure

— —Assumption of risk

— — —Felonies

— — —Suicides

— — —Dry fire hydrants
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— — —Capacity and authority to sue
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— — —Failure to amend plea for jurisdiction
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defendants—Claims based on traffic and road
control services
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— — —Permission to sue state or its agencies

— — —Federal preemption

— —Immunity defense of government employees

— — —Medical malpractice exception

— — —Protection where claim against government
entity has been disposed of
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— —Form of allegation

— —Pleading inconsistently

—Pleas in abatement

—Pleas in bar

— —Effect of new matter—Deemed controverted

— — —Plaintiff deemed entitled to relief
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—Attorney’s fees

—Signature and verification
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—Service

Demand for jury trial; Generally

Demand for jury trial; District Courts
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Demand for jury trial; Time for demand

Demand for jury trial; Demand for jury trial in
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Demand for jury trial; Waiver of jury trial
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§ 7:5633 — —Third-party defendant’s claims against
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§ 7:5635 — — —Same transaction or occurrence

§ 7:536 — — —Different transaction or occurrence
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§ 7:559 — —Effect
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§ 7.561 — —Right to amend

§ 7:562 — —Leave of court required

§ 7.563 — — —Tendering written trial amendment to
preserve error

§ 7:564 — —Time to amend

§ 7:565 — —Postverdict amendment

§ 7:566 —Form and content
§ 7:567 —Effect on original pleading

§ 7.568 — —Exceptions
§ 7:569 — —Omitted parties
§ 7:570 — —Effect on opposing party’s pleadings
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— —Notice of motion

— —Function of motion to dismiss; allegations of
complaint taken as true

— —Appeal from order denying motion

—Relationship of motion to dismiss to motion for
summary judgment; consideration of matters outside
of pleadings

— —Motion for judgment on the pleadings, generally

—Lack of jurisdiction

—Motion to strike
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—Person served

—Time of service

— —Endorsement

— —Alias or additional citations

—Defects or attacks on service

— —Waiver



TaBLE oF CONTENTS

§ 7:650
§ 7:651
§ 7:652
§ 7:653
§ 7:654
§ 7:655

§ 7:656

§ 7:657
§ 7:658
§ 7:659
§ 7:660
§ 7:661
§ 7:662
§ 7:663
§ 7:664
§ 7:665
§ 7:666
§ 7:667
§ 7:668
§ 7:669
§ 7:670
§ 7:671

§ 7:672
§ 7:673
§ 7:674
§ 7:675
§ 7:676
§ 7:677
§ 7:678
§ 7:679
§ 7:680

§ 7:681
§ 7:682
§ 7:683
§ 7:684
§ 7:685
§ 7:686
§ 7:687
§ 7:688
§ 7:689

—Methods of effecting service

— —Proof of service and return, generally

— —Mail

— —When personal or mail service fails

— —Service by publication

— — —Affidavit or application in relation to order of
publication

— — —Due diligence in ascertainment of defendant’s
whereabouts

— — —Strict compliance

— — —How served

— —Other substituted service

— —Manner of service—Specific applications

— — —Defendant absent from state or is nonresident

— — —Process in foreign countries

— —Service on governmental agencies

— — —Suit against state for tort liability

— — —Suit against county

— — —Suit against city

— — —Suit against school district

— —Service on business entities

— — —Partnership

— — —Joint-stock association

— —Service on unincorporated associations and
unions

— —Service on corporations

— — —Domestic corporations

— — —Service on Secretary of State

— — —How served

— — —Duty of Secretary

— — —Records

— — —Foreign corporations

— — —Service on president and registered agent

— — —Service on foreign corporation by Secretary of
State

— — —Service of process, notice or demand

— — —Duty of Secretary

— — —Records

— —Service on certain noncorporate business agents

— — —Effect
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— — —Suit on business transaction or tort

— — —Substituted service on Secretary of State

— — —Notice to nonresident

— — —Method

— —Service on nonresidents in action to recover for
negligent operation of automobiles in Texas
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— — —Method of service and notice
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— — —Continuance or postponement
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— — —Foreign railway

— — —Incompetent persons

—Amendment

—Waiver of citation

— —By memorandum
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— —Implied waiver

— — —Answer

— — —Constructive appearance

— —Prelawsuit waiver

—Proof of service; return

— —Proof of service by mail

— —Proof of service prior to judgment by default

— —Verification

— —Specific applications

— — —Service by registered or certified mail

— — —Service by alternative method when personal
or mail service fails

— — —Service by other substituted method

— — —Service on nonresident or absent defendant

— — —Service in foreign countries

— — —Service by publication

— — —Service on nonresident motor vehicle operator

— —Failure to serve

— —Default judgment

—Challenging service of process

— —Motion to quash citation or service

— —Special appearance

— —After default judgment, on appeal, or writ of
error
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Nature of default
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judgment
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judgment
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— —No default judgments
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—Attorney’s fees
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—Re-serving defendant

Res judicata effect of default judgment
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—Entry of default

—Prerequisites

— —Sufficiency of process

— — —~Citation or process on file

— —Sufficiency of pleadings of evidence to sustain
default

— — —Test of sufficiency

— — —Additional requirement with substituted
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—dJudgment

— —Assessing damages on liquidated demands

— —Unliquidated demands

— — —Hearings

— — —Defendant may be present

Effect of default judgment

—Effect of defendant’s default on liability insurance
company

—Right of defendant to present proof as to amount of

damages
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§ 7:768 —Finality of judgment by default

§ 7:769 —Notice of default judgment

§ 7:770 — —Failure to receive

§ 7:771 Defendant’s options to obtain relief from default
§ 7:772 —Restricted Appeal

§ 7:773 — —Time for taking

§ 7:774 — —FError must be apparent

§ 7:775 — —Compliance with Texas Rules of Civil Procedure
must be shown

§ 7.776  — — —No presumption of valid service

§ 7.777 — — —Affirmative showing needed

§ 7.778 — —Meritorious defense need not be established
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§ 7:800 Checklist—Choosing forum

§ 7:801 Pleadings checklist—Drafting petition in personal
injury suit based on negligence
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§ 7.813 —Prior suit filed

§ 7.814 —Death of defendant

§ 7:815 Motion for leave to amend pleading

§ 7:816 Motion for leave to file trial amendment
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§ 7:.818 Motion for summary judgment—Statute of limitations
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Allegation that trauma aggravated preexisting
condition

Sample petition—Premises liability case

— —Injury to beauty salon patron

— —Injury to home-improvement-store patron

— —Injury to bank customer during robbery at night
depository

— —Slip and fall on ice accumulated on building
stairs

— —Slip and fall on improperly waxed floor

— —Slip and fall on trampled fruit on grocery store
floor

— —Slip and fall on staircase with open handrail

— —Trip and fall over stock cart at grocery store

— —Slip and fall on step at video store

—Products liability case—Against manufacturer of
blouse for burn injuries

— —Negligent misrepresentation

— —Injury from use of diving board

Motion to transfer venue

Plaintiff’s controverting affidavit to defendant’s
motion to transfer venue

Motion for substituted service

Affidavit in support of motion for substituted service

Plea in abatement and motion to quash service of
citation

Defendant’s special appearance

Nonmilitary affidavit

Motion for default judgment

Individual verification

Corporate verification for affirmative defense

General denial

Cross claim in personal injury action

Plea in abatement, special exceptions, general denial,
and affirmative defense in original answer
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—Discovery by court order or by subpoena

—Notice

—Production of documents without deposition

—Notice contents

—Requests for production of medical or mental
health records of other nonparties

—Response

—Inspection and copying

—Expenses of production

Privileges, introduction

—Assertion of privilege

— —Burden of proof

— —Request for identification

— —Response to request

— —Exemption

— —Privilege not waived by production

— —Protective orders

—Specificity required in stating privilege grounds

— —Waiver

— —Affirmative showing

— —In camera inspection

— —Ruling

— —Use of material or information when there is no
ruling
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§ 8:158
§ 8:159
§ 8:160
§ 8:161
§ 8:162
§ 8:163
§ 8:164
§ 8:165
§ 8:166
§ 8:167
§ 8:168
§ 8:169
§ 8:170
§ 8:171
§ 8:172
§ 8:173
§ 8:174
§ 8:175

§ 8:176
§ 8:177

§ 8:178
§ 8:179
§ 8:180
§ 8:181
§8:182
§ 8:183

§ 8:184
§ 8:185
§ 8:186

§ 8:187
§ 8:188

§ 8:189
§ 8:190
§ 8:191
§ 8:192

§ 8:193

§ 8:194
§ 8:195

Typical privileges relevant to bodily injury litigation

—Lawyer-client privilege

— —Legal services

— —Communication

— — —Representatives

— — —Exceptions—Material facts

— —Insured’s report to insurer

— —Governmental context

— —Collateral or preexisting documents

— —Confidential communication

— —Requirement of confidentiality

— — —What are confidential communications

— — —Disclosure in another proceeding

— — —Exceptions

— — —Waiver by voluntary disclosure

— — —Permissible third parties

— —Waiver by verification of pleading

— —Fundamental fairness—Implied waiver by
tender of issue

— — —Putting substance of advice in issue

— — —Compare—No waiver by alleging emotional
distress

—Work product privilege

— —Work product defined

—Core work product privilege

— —Scope of the privilege

— — —Not work product

— — —Incidental disclosure of attorney mental
processes

— — —Limiting disclosure of mental processes

— — —Continuing nature of doctrine

— —Application—Derivative or interpretative
material subject to the privilege

— — —Investigation reports

— — —Lay witnesses to be called at trial and their
connection to the case

— — —Expert witnesses to be called at trial

— — —Potential parties and witnesses

— — —Consulting experts

— — —Experts giving opinions as basis for affidavits
or reports in health care liability claims

— — —No application to documents not prepared in
anticipation of litigation or for trial

— —Identity of witnesses is discoverable

— —Witness statements subject to discovery

XX1



§ 8:196
§ 8:197
§ 8:198

§ 8:199
§ 8:200
§ 8:201
§ 8:202
§ 8:203
§ 8:204
§ 8:205
§ 8:206
§ 8:207
§ 8:208
§ 8:209
§ 8:210
§ 8:211
§ 8:212

§ 8:213
§ 8:214
§ 8:215
§ 8:216
§ 8:217
§ 8:218
§ 8:219
§ 8:220
§ 8:221
§ 8:222
§ 8:223
§ 8:224
§ 8:225
§ 8:226
§ 8:227
§ 8:228
§ 8:229
§ 8:230
§ 8:231
§ 8:232
§ 8:233
§ 8:234
§ 8:235
§ 8:236
§ 8:237
§ 8:238

xxii
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— —Anticipation of litigation

— —Routine investigations

— —Texas Workers’ Compensation Commission
proceedings

— —Burden of proof

—Exceptions

— —Evidence rules exceptions

— —Qualified immunity

— —Absolute protections

—Physician-patient privilege

— —Redaction of identifying information

— —Privacy rights of nonparties

— —Exceptions

— — —Condition of patient at issue

— — —Offensive use of privilege

— — —Medical malpractice actions

— — —Consent

— — —Disciplinary investigation or proceeding
against physician or registered nurse

— — —Other exceptions

— —Medical records

—Required reports

—Marital privileges

— —General rule

— —Who may claim privilege

—Exceptions

—Medical committee matters

—Communications to clergymen

—Identity of informer

—Psychologist and psychiatrist privileges

—Trade secrets

Waiver by disclosure, in general

—Compelled disclosure

—Opportunity to claim privilege

—Refreshing recollection of witness

Offensive use of privilege

Written statements of potential witnesses and parties

—What constitutes a written statement

Limitation in health care liability actions

Other limitations on discovery

—No fishing excursions allowed

—Inability to comply

—Prerequisite to court involvement

Procedure to exclude written discovery

—Hearings and evidence
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§ 8:239
§ 8:240

§ 8:241
§ 8:242

— —In camera inspections

— — —Objections not on basis of specific immunity
or exemption

— — —In camera inspection does not waive privilege

— —Time limit and waiver

V. CREATION OF A DISCOVERY PLAN

§ 8:243
§ 8:244
§ 8:245
§ 8:246

§ 8:247
§ 8:248
§ 8:249
§ 8:250
§ 8:251

§ 8:252
§ 8:253
§ 8:254

§ 8:255
§ 8:256
§ 8:257
§ 8:258
§ 8:259
§ 8:260
§ 8:261
§ 8:262
§ 8:263
§ 8:264
§ 8:265
§ 8:266
§ 8:267
§ 8:268
§ 8:269
§ 8:270
§ 8:271
§ 8:272
§ 8:273
§ 8:274
§ 8:275
§ 8:276

Determining what discovery should be conducted

—Analysis of your own case

— —Determine legal elements

— —Identification of the facts necessary to establish
elements

— —Determine sources of proof

— —Identify contested matters

—Analysis of opponent’s case

— —Determine adversary’s claims or defenses

— —Consideration of elements, facts, and sources of
proof

— —Ascertain necessary counterproof

Choosing appropriate discovery tools

—Practical concerns—Weighing discovery costs
against the value of the case

— —Value of the case

— —Cost of discovery

—Weighing the pros and cons of each discovery tool

— —Advantages of required disclosures

— —Disadvantages of required requests disclosures

— —Depositions

— — —Advantages to depositions

— — —Disadvantages to depositions

— —Interrogatories

— — —Advantages

— — —Disadvantages

— — —Rule 190 limits

— — —Defining a single interrogatory

— — —Exclusions from Tex. R. Civ. P. 190

— — —Verification required

— —Requests for admissions (RFAs)

— — —Advantages

— — —Disadvantages

— —Discovery of documents and things for inspection

— — —Subpoena

— — —Request for production

— — —Possession, custody and control

xx1i1
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§ 8:277 — — —Requests to nonparty

§ 8:278 — —Physical and mental examinations

§ 8:279 — — —Interaction of Rule 204 and Confidentiality
requirements of Texas Rules of Evidence

§ 8:280 —Considering sequence of use

§ 8:281 — —Clarify claims and contentions

§ 8:282 — —Obtain documents early

§ 8:283 — —Depositions following other discovery

§ 8:284 —Coordination of use of discovery tools

VI. DISCOVERY TOOLS PERTINENT TO BODILY

INJURY LITIGATION

§ 8:285 Required disclosures

§ 8:286 —Content of request

§ 8:287 —Time for disclosures

§ 8:288 —Purpose

§ 8:289 —Exemptions

§ 8:290 —Testifying experts

§ 8:291 —Pretrial disclosures

§ 8:292 —Purpose—Medical authorizations

§ 8:293 —Admissibility and impeachment use of information

§ 8:294 —Protected information

§ 8:295 Depositions, generally

§ 8:296 —Parties and nonparties

§ 8:297 —Corporations and other entities

§ 8:298 —No objection

§ 8:299 —Opposing experts

§ 8:300 —Multiple depositions of same person

§ 8:301 —Signing, certifying, and use of oral and written
depositions

§ 8:302 — —Provide transcript

§ 8:303 — — —Changes by witness

§ 8:304 — — —Exceptions to presentment and signature

§ 8:3056 — —Certification

§ 8:306 — —Delivery of deposition

§ 8:307 — —Deposition exhibits

§ 8:308 —Motion to suppress

§ 8:309 —Use of depositions, generally

§ 8:310 — —Use in same proceeding

§ 8:311 — — —Use against joined party

§ 8:312 — —Use in different proceedings

§ 8:313 — —Use of depositions at trial or a hearing

§ 8:314 — — —Effect of taking or using depositions

§ 8:315 Preparing client for deposition

XXIV
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§ 8:316
§ 8:317
§ 8:318
§ 8:319
§ 8:320
§ 8:321
§ 8:322
§ 8:323
§ 8:324
§ 8:325
§ 8:326
§ 8:327
§ 8:328
§ 8:329
§ 8:330
§ 8:331
§ 8:332
§ 8:333
§ 8:334
§ 8:335

§ 8:336
§ 8:337
§ 8:338
§ 8:339
§ 8:340
§ 8:341
§ 8:342
§ 8:343
§ 8:344
§ 8:345
§ 8:346
§ 8:347
§ 8:348
§ 8:349
§ 8:350
§ 8:351
§ 8:352
§ 8:353
§ 8:354

§ 8:355
§ 8:356
§ 8:357

Oral depositions

—Notice

— —Agreement by stipulation
—Contention interrogatories
—Composite knowledge
—Sanctions for failure to answer
—Notice content

—Compelling witness to attend
—Objections to time and place
—Oral deposition conduct

— —Attendance

— —Oath and examination

— —Time limitation

— —General conduct and conferences
— —Objections

— — —Waiver of objection

— — —Hearing on objection or assertion of privilege

— —Instruction not to answer
— —Suspending the deposition

—Deposition by telephone, other electronic device, or

video

Written depositions

—Notice

— —Content

—Corporate depositions

—Compelling witness to attend

—Objections and other questions

— —Objection to the form of the question

—Conduct of deposition on written questions

Depositions before commencement of action

—Petition

—Notice and service

— —Personal service

— —Service by publication

— —Objection to notice by publication

—Probate cases

—Order granting deposition

—Use in subsequent suit

Deposition pending appeal

Deposition of persons confined in prisons, mental
institutions, or hospitals

Depositions taken in Texas for use outside of state

Depositions in other states or foreign countries

—Objections to form of letter rogatory, letter of
request, or other device

XXV



§ 8:358
§ 8:359
§ 8:360
§ 8:361
§ 8:362
§ 8:363
§ 8:364
§ 8:365
§ 8:366
§ 8:367
§ 8:368
§ 8:369
§ 8:370
§ 8:371
§ 8:372
§ 8:373
§ 8:374
§ 8:375
§ 8:376
§ 8:377
§ 8:378

§ 8:379
§ 8:380
§ 8:381
§ 8:382
§ 8:383
§ 8:384
§ 8:385
§ 8:386
§ 8:387
§ 8:388
§ 8:389
§ 8:390
§ 8:391
§ 8:392

§ 8:393
§ 8:394
§ 8:395
§ 8:396
§ 8:397
§ 8:398
§ 8:399
§ 8:400

XXV
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—Admissibility of evidence

—Deposition by electronic means

—Deposition officer

Subpoenas

—Subpoena procedure

— —Organizations

— —Production of documents at deposition

— — —Supporting affidavit not required

—Subpoena contents

—Limitations of subpoena

—Issuance of subpoena

—Service of subpoena

—Compliance with subpoena

— —Production of documents and things

— —Objection to subpoena

— —Protective orders

—Trial subpoenas

— —Unreasonable and oppressive subpoena

—Subpoena enforcement

Interrogatories

Subpoenas—Interrogatories—Coparties and cross-
parties included

Interrogatories—Business entities

—Service

— —Multiparty Case

—Time to propound interrogatories

— —Scope of interrogatories

— —Not within scope

— —Use prohibited

— —Public records

— —Business records

—Protective orders available

—Number of interrogatories

—Experts on attorney’s fees

—Experts as rebuttal witnesses

—Medical records with nontestifying expert’s
opinions

— —Duty to supplement information

—Tips on drafting interrogatories

— —Frame precise questions

— —Avoid overlap with requests for disclosure

— —Avoid irrelevant boilerplate questions

— —Avoid excessive definitions

— —Avoid excessive subparts

—Answers and objections
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§ 8:401
§ 8:402
§ 8:403
§ 8:404
§ 8:405
§ 8:406
§ 8:407
§ 8:408
§ 8:409

§ 8:410
§ 8:411
§ 8:412
§ 8:413
§ 8:414
§ 8:415
§ 8:416
§ 8:417
§ 8:418
§ 8:419

§ 8:420
§ 8:421

§ 8:422
§ 8:423
§ 8:424
§ 8:425
§ 8:426
§ 8:427
§ 8:428
§ 8:429
§ 8:430
§ 8:431
§ 8:432
§ 8:433

§ 8:434
§ 8:435
§ 8:436

§ 8:437
§ 8:438
§ 8:439
§ 8:440

— —Time extension

— — —On stipulation

— — —On motion

— —Form and scope of answer

— —Opening paragraph format

— —Cumulative answers improper

— —Catchall expert designations

— —Answers must be on available information

— —Option to allow inspection of documents in
certain cases

— —Answers must be verified

— —Form of supplemental answers

— —Objections

— — —Common objections

— — —Waiver for failure to object

— — —Propounding party’s remedy

— —Filing

— —Service on all parties

— —Use of interrogatories at trial

— —Special procedures for standard interrogatories
in health care liability actions

Request for admissions—Between parties only

— —Requirement that each admission be separately
set out

—Service of request

— —Time to serve

— —Filing requirement

— —Genuineness of documents

—Form and content

—Attach relevant documents

—Content of questions

—Responding to requests for admissions

— —Time limitation

— — —Special rule regarding defendant

— — —Additional time under rules

— —Scope of responding party’s obligation and the
effect of admissions

— — —Express admissions

— — —Denials

— — —Caveat—Consequences where denied RFA
proved true at trial

— — —Inability to admit or deny

— — —Qualified answer

— —Objections

— — —Reason must be stated

XxXVil
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§ 8:441 — — —Requesting party’s remedy

§ 8:442 — —Deemed admissions from failure to respond
timely

§ 8:443 — — —Conclusive effect

§ 8:444 — —Motion not required

§ 8:445 — —Deemed admissions as basis for summary
judgment

§ 8:446 — —Objections to controverting evidence required

§ 8:447 — —Evasive or incomplete answer

§ 8:448 — —Effect of admission on pending action only

§ 8:449 — —Withdrawal of admissions

§ 8:450 — — —Due process concerns

§ 8:451 — — —Motion and notice required

§ 8:452 — —Filing

§ 8:453 —Fees and expenses to prove unadmitted document
or fact

§ 8:454  Physical and mental examination of persons

§ 8:455 —Order for examination

§ 8:456 — —Necessity of showing good cause

§ 8:457 —Persons who may be examined

§ 8:458 — —Example—Minors and employees

§ 8:459 — —All other nonparties excluded

§ 8:460 —Motion procedure

§ 8:461 — —Notice

§ 8:462 — —Contents of moving papers

§ 8:463 — —Time for motion

§ 8:464 —Contents of order

§ 8:465 — —Defective order not enforceable

§ 8:466 —Stipulation

§ 8:467 — —Stipulation versus court order

§ 8:468 —Requirement: Condition in controversy

§ 8:469 — —Examples

§ 8:470 — — —Mental anguish

§ 8:471 — —Determining whether condition in controversy

§ 8:472 — — —Pleadings

§ 8:473 — — —Discovery

§ 8:474 —Good cause for examination

§ 8:475 — —Liberally interpreted

§ 8:476 — —Showing of attempted stipulation may be
required

§ 8:477 — —More specific allegation required on request for
second exam

§ 8:478 — —Codefendants not entitled to separate
examinations

§ 8:479 — —Mental examinations
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§ 8:480
§ 8:481
§ 8:482
§ 8:483
§ 8:484
§ 8:485
§ 8:486
§ 8:487

§ 8:488
§ 8:489
§ 8:490
§ 8:491
§ 8:492
§ 8:493
§ 8:494
§ 8:495

§ 8:496
§ 8:497
§ 8:498
§ 8:499
§ 8:500
§ 8:501
§ 8:502
§ 8:503
§ 8:504
§ 8:505
§ 8:506
§ 8:507

§ 8:508
§ 8:509
§ 8:510
§ 8:511
§ 8:512
§ 8:513
§ 8:514
§ 8:515
§ 8:516
§ 8:517
§ 8:518
§ 8:519
§ 8:520

— — —Relevancy

— — —Reasonable nexus

— — —No alternative means

—Who may conduct the examination

— —Physician defined

— —Psychologists and psychiatrists

— —Moving party’s choice usually appointed

—Time and place of examination—Generally at the
doctor’s convenience

— —Local appearance by nonresident parties

—Scope of examination

—Nature of examination

—Limitations on examination

— —Presence of third persons

— — —Presence of attorneys

— — —Presence of others subject to court discretion

— — —Third parties at psychiatric or psychological
examination

— —Recording also may be refused

— —Other procedural safeguards available

—Report of examining physician

— —Examinee entitled to report on request

— —Waiver of privilege

— —Also applies to other reports

— —Written report required

— —Stipulated examinations

— —Voluntary examinations

—When no exam is conducted

—Family Code cases

Production of documents or things and inspection of
property

—Persons not parties

—Advantages over notice of deposition procedure

—Scope

— —Any physical evidence

— —Reports of experts

—Self-authentication

— —Exception to self-authentication

—Procedure

— —Time to request

— —Filing and service

— —Contents

— —Description by category

— —Designation of time, place, and manner of
inspection

XXIX



§ 8:521
§ 8:522
§ 8:523
§ 8:524
§ 8:525
§ 8:526
§ 8:527
§ 8:528
§ 8:529
§ 8:530
§ 8:531
§ 8:532
§ 8:533
§ 8:534
§ 8:535
§ 8:536

§ 8:537
§ 8:538
§ 8:539
§ 8:540
§ 8:541
§ 8:542
§ 8:543
§ 8:544
§ 8:545
§ 8:546
§ 8:547
§ 8:548
§ 8:549
§ 8:550
§ 8:551
§ 8:552
§ 8:553

Texas PersoNaL INJURY

—Required response and production

— —Time for response

— —Content of response

— —Failure to respond within time limit

— —Production cost

— —Objections to production

— —Time and place of production

— —Copies

— —Organize and label documents

— —Electronic or magnetic data

— — —Metadata

— — —Cell phone data

— —Limiting the inspection

— — —Stipulation to conditions

— — —Protective order

— —Affirmative duty regarding exemption or
immunity

— —Conditional agreement to production

—Destruction or alteration of article

— —Nonparty medical or mental health records

— — —Exception

—Bill of discovery

—Access to land

— —Request or motion

— — —Unknown nonparty

— —Time, place, and conditions

— —Response to request

— — —Content

— —Requirements for order

Discovery in aid of enforcement of judgment

—Available to successful party

— —Successor or assignee of successful party

—Proper court

—Pretrial discovery rules apply

VII. ENFORCEMENT OF DISCOVERY RIGHTS

§ 8:554
§ 8:555
§ 8:556
§ 8:557
§ 8:558
§ 8:559
§ 8:560
§ 8:561

XXX

Duty to attempt resolution without court intervention
Necessity of enforcement

Motion for sanctions or order to compel discovery
—Exhibits

—Compulsion not sanction prerequisite

— —Depositions

—Notice

—Appropriate court
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§ 8:562
§ 8:563
§ 8:564
§ 8:565
§ 8:566
§ 8:567
§ 8:568
§ 8:569
§ 8:570
§ 8:571
§ 8:572

§ 8:573
§ 8:574
§ 8:575
§ 8:576

§ 8:577
§ 8:578
§ 8:579
§ 8:580
§ 8:581
§ 8:582

§ 8:583
§ 8:584
§ 8:585
§ 8:586
§ 8:587
§ 8:588
§ 8:589
§ 8:590
§ 8:591
§ 8:592
§ 8:593
§ 8:594
§ 8:595
§ 8:596
§ 8:597
§ 8:598
§ 8:599
§ 8:600

§ 8:601
§ 8:602

—Award of expenses of motion

— —Motion granted

— —Motion denied

— —Motion granted in part and denied in part

— —Reasonableness of expenses

—Grounds for sanctions or order compelling discovery

— —Failure to make required designation

— —Failure to appear for deposition

— —Failure to answer deposition question

— —Failure to answer interrogatories

— —Failure to respond to request to produce and
inspect

—Protective orders when motion denied

Sanctions for particular acts

—Order against a party

—Order against a nonparty for failure to comply with
request to produce

—PFailure to provide person’s own statement

—Considerations in imposition

— —Sanctions related to conduct

—Limitations on excessive sanctions

—Fees and expenses of movant and opponent

—Procedure on claim that sanctions preclude access
to courts

—Compelled waiver of privilege

—Dismissal or default

— —Parties aligned with disobedient party

— —dJury trial on damages

— —Abuse of discovery process

— —Written findings

Abuse of discovery process

—Harshness of sanctions

—Sanctions fashioned by trial court

—Limitations

—PFailure to attend deposition

— —By party giving notice of taking deposition

— —By witness

— —Contempt in district where deposition is taken

— —Sanctions by court in which action is pending

—Falsely denying request for admissions

— —Order to compel answer

—Failure to respond or make required
supplementation of discovery

— —Propounding party’s duty

— —Good cause

XXX1



§ 8:603
§ 8:604
§ 8:605
§ 8:606
§ 8:607
§ 8:608
§ 8:609
§ 8:610
§ 8:611
§ 8:612
§ 8:613
§ 8:614
§ 8:615
§ 8:616

§ 8:617

§ 8:618
§ 8:619
§ 8:620
§ 8:621
§ 8:622
§ 8:623

§ 8:624
§ 8:625
§ 8:626
§ 8:627
§ 8:628
§ 8:629
§ 8:630
§ 8:631
§ 8:632
§ 8:633

§ 8:634

VIII.

§ 8:635
§ 8:636

§ 8:637
§ 8:638

XXX11
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— —Timeliness of filing

—Testimony exclusion

— —Disqualification of expert witness

— —Rebuttal witnesses

— — —Experts

— —Address information

— —Contradicting evidence from nondisclosing party

— —Summary judgment affiants

—Bad-faith conduct during litigation

Challenging discovery orders

—By appeal

— —PFinal judgment required

— —Interlocutory judgment not appealable

— — —Pretrial discovery ruling generally considered
interlocutory

— —Exception if primary litigation is in foreign
jurisdiction

— —Exception if order grants sanctions

—Trial court discretion—By mandamus

—By mandamus—Pleading requirements

— —Notice and hearing

— —Challenging discovery rulings

— —To restrain judge from acting without
jurisdiction

— —Clear abuse of discretion

— — —Supreme Court judgment

— — —Contrary discovery order

— — —Privileged or confidential information

— — —Striking a pleading

— — —Privileged material disclosure

— — —Timing

— — —Overly broad discovery

— —Not available where ruling is merely incidental

— —Generally not available where there are other
remedies

— —Effect on right to appeal

PROTECTIVE ORDERS TO CONTROL
ABUSIVE DISCOVERY

Generally

—Motion made by party or person from whom
discovery sought and other affected

—Orders
—Time and place
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§ 8:639 —Exhibits

§ 8:640 —Trade secrets

§ 8:641 Grounds for protective orders

§ 8:642 —Discovery sought from corporate official
§ 8:643 —Appeals

IX. CHECKLISTS

§ 8:644 Sample deposition checklist; deposition of treating
physician

§ 8:645 Sample deposition checklist; spouse of injured party

§ 8:646 Sample deposition checklist; before-and-after witness

§ 8:647 Sample deposition checklist; opposing driver in
automobile-collision case

§ 8:648 Sample deposition checklist; accident reconstruction
expert

§ 8:649 Sample deposition checklist; manufacturer’s
representative in products liability case

§ 8:650 Sample deposition checklist; property owner in
premises liability case

§ 8:651 Sample deposition checklist; owner of dog in dogbite
case

§ 8:652 Sample deposition checklist; server of alcoholic
beverages in dram shop action

§ 8:653 Sample deposition checklist; employer in negligent
hiring case

§ 8:654 Sample deposition checklist; plaintiff to defendant
host—Liability for intoxicated guest

§ 8:655 Sample deposition checklist; plaintiff to defendant—
Assault and battery case

§ 8:656 Sample deposition checklist; defendant to plaintiff—
Assault and battery case

§ 8:657 Sample deposition checklist; premises liability case
arising from fire—Plaintiff to defendant

§ 8:658 Sample deposition checklist; defective or dangerous
conditions in premises liability case

§ 8:659 Sample deposition checklist; opposing expert in
personal injury case

§ 8:660 Checklist; choosing form of discovery

§ 8:661 Checklist; objections to discovery requests

§ 8:662 Checklist; potential witnesses to depose in automobile
collision case

§ 8:663 Checklist; potential documents to obtain in discovery
of automobile collision case

X. FORMS

§ 8:664 Discovery control plan statement

XXX1i1
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§ 8:665 Notice of intent to take oral deposition of corporate
representative and for production of documents at
deposition

§ 8:666 Notice of intention to take oral deposition and for
production of documents at deposition

§ 8:667 Notice of intent to take a video deposition

§ 8:668 Subpoena

§ 8:669 Subpoena duces tecum

§ 8:670 Sample interrogatory format

§ 8:671 Request for admission of relevant facts and
genuineness of documents

§ 8:672 Notice that matters deemed admitted

§ 8:673 Subpoena duces tecum to nonparty corporate witness

§ 8:674 Notice of defendant’s motion for medical examination

§ 8:675 Motion for medical examination

§ 8:676 Motion for physical examination

§ 8:677 Order for independent medical examination

§ 8:678 Stipulation to independent medical examination

§ 8:679 Client’s confidential report to attorney following
independent medical examination

§ 8:680 Request for discovery and/or production of documents
and things for inspection, copying, and
photographing

§ 8:681 Order for production and inspection

§ 8:682 Notice of motion for order compelling deposition
answers

§ 8:683 Motion for sanctions

§ 8:684 Request for production of documents for inspection
and copying in medical malpractice case

§ 8:685 Request for production of documents for inspection
and copying to manufacturer in products liability
case

§ 8:686 Request for production of documents for inspection
and copying to defendant in premises liability case

§ 8:687 Requests for admissions to owner in a premises
liability case

§ 8:688 Requests for admissions to manufacturer in products
liability case

§ 8:689 Requests for admissions to defendant physician in
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—Use during trial

—Day in the life or surveillance videos

—Preparing computer simulations

—Demonstrating how a product functions

—Obtaining necessary display devices

— —Make sure courtroom can accommodate the
devices

Make sure that the product has been thoroughly
tested

—Discovery limitations

Creating a trial book

—Function

—Contents

— —Motions to be made

— —Outline of opening statement

— — —Suggestions as to form

— — —Topics to be covered

— — —Tone of the statement

— —Witnesses

— — —Identification and references

— — —Purpose of witness list

— —Summary of witness testimony

— — —Deposition summaries

— — —Paginated summary

— — —Summary by category

— — —Narrative summary

— — —Condensed transcript depositions with word

indices
— — —Interrogatory summaries
— — —Miscellaneous witness statements
— —Proposed voir dire
— — —Advantages
— — —Disadvantages
— —Exhibits
— — —Exhibit list
— — —Coordinating with witness section
— —Preliminary jury charge
— — —Duty of attorney
— — —Danger of waiving request
— —Final argument notes
Preparing a trial brief
—Function
—Contents
— —Keep it brief

XxXVil
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§ 10:422 — —Introduction

§ 10:423 — —Citations

§ 10:424 — —Quotations

§ 10:425 — —Separate issues of fact and law
§ 10:426 — — —Treat each issue separately

VI. CHECKLISTS

§ 10:427 Checklist; Matters that may be considered at
pretrial conference

§ 10:428 Checklist; Items to include in plaintiff’s motion in
limine

VII. FORMS

§ 10:429 Sample petition; premises liability

§ 10:430 Sample petition; against social host

§ 10:431 Letter to medical expert confirming availability to
appear at trial

§ 10:432 Motion for pretrial conference

§ 10:433  Order for pretrial conference

§ 10:434 Agreement to set case for pretrial conference

§ 10:435 Joint pretrial order

§ 10:436 Motion for preferential setting

§ 10:437 Motion for continuance

§ 10:438 Agreed motion for continuance

§ 10:439 Motion for continuance; additional time needed for
expert witness in preparing for case

§ 10:440 Response to motion for continuance; motion based
on absence of witness for trial

§ 10:441 Plaintiff’'s motion in limine

§ 10:442 Defendant’s motion in limine

§ 10:443 Request to take judicial notice of facts

§ 10:444 Request to take judicial notice of law of United
States, other state, or territory

§ 10:445 Request to take judicial notice of city ordinance or
county regulation

§ 10:446 Motion and affidavit for summary judgment

§ 10:447 Motion to exclude expert testimony

§ 10:448 Motion to exclude doctor’s testimony

§ 10:449 Response to motion to exclude doctor’s testimony

CHAPTER 11. TRIAL

I. TRIAL SCHEDULING
§11:1 Calendaring the case
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§11:2 —Time it usually takes to get a personal injury case
to trial

§11:3 — —Acceleration is exceptional

§11:4 —Placing the case on the court trial calendar and
notice requirement

§ 11:5 — —Local court rules

§ 11:6 — —Pretrial conference trial setting

§ 11:7 — —Attorney’s duty to stay abreast of calendar

§ 11:8 Continuances

§ 11:9 —When to ask for a continuance

§ 11:10 —When continuances are likely to be granted or
denied

§ 11:11 — —Unpreparedness of counsel

§ 11:12 Consolidation of trials

§ 11:13 —Duty to notify court

§ 11:14 Separate trials

§ 11:15 —Situations where desirable

II. DISQUALIFICATIONS OF ASSIGNED TRIAL
JUDGE AND RECUSAL

§ 11:16  Basis for removal of judges

§ 11:17 Right to an unbiased judge

§ 11:18 Statutory grounds for disqualification

§ 11:19  Statutory grounds for recusal and disqualification

§ 11:20  Statutory grounds for recusal or disqualification—
Partiality or bias

§ 11:21 — —Burden
§ 11:22 Waiver—Distinction between disqualification and
recusal

§ 11:23  Tertiary motions
§ 11:24 Time for motion

§ 11:25 Motion or request to disqualify or recuse; affidavits of
interest

§ 11:26 —Papers served
§ 11:27 —Clerk’s duties
§ 11:28 —Duties of Regional Presiding Judge

§ 11:29 — —Summary denial for noncompliance
§ 11:30 — —Interim orders; discovery
§ 11:31 — —Hearing

§ 11:32  Discretion of judge

§ 11:33 Review of motion

§ 11:34 Mandamus relief

§ 11:35 —When mandamus relief is required
§ 11:36  Sanctions

XXIX



§ 11:37
§ 11:38
§ 11:39
§ 11:40

Texas PersoNaL INJURY

Mandatory disqualification

Objection to assigned judge
—Procedure

—Only one objection allowed; Exception

III. PRETRIAL CONFERENCES

§11:41
§ 11:42
§ 11:43
§ 11:44
§ 11:45
§ 11:46
§ 11:47
§11:48
§ 11:49
§ 11:50
§ 11:51
§ 11:52
§ 11:53
§ 11:54
§ 11:55
§ 11:56
§ 11:57
§ 11:58
§ 11:59
§ 11:60
§ 11:61
§ 11:62
§ 11:63
§ 11:64
§ 11:65
§ 11:66
§ 11:67
§ 11:68
§ 11:69
§ 11:70
§11:71
§ 11:72
§11:73
§11:74
§ 11:75
§ 11:76

§ 11:77

XXX

Preliminary matters

—Possible grounds for judge’s disqualification

—Trial time estimates and commitments

— —Adjustments

—Clarification of courtroom schedule

—DBroadcast of trial

Review of pleadings and issues

Settlement possibilities

Time frame for filing proposed questions

Matters regarding jury

—Miscellaneous jury stipulations

—dJury basics

—Challenge for cause

—Peremptory jury challenges

— —Test with multiple litigants

—Alternate jurors

—Voir dire questions

—Voir dire purposes

—Voir dire—Waiver

— —Restrictions

— —Abuse of discretion

—dJury questionnaires

— —Criminal history

Premarking exhibits

Judge’s “ground rules”

—Manner of objecting

—dJury preinstruction

—Conduct between counsel

—Stipulations

—Attire

—Opening statements

—dJudge’s power to punish improper behavior

Motions in limine

—Nature of motion in limine

—Purposes of motions in limine

— —Minimizes jury exposure to inadmissible
evidence

— —Settlement tool
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§ 11:78
§ 11:79
§ 11:80
§ 11:81
§ 11:82
§11:83
§11:84
§11:85
§ 11:86

— —Helps witness preparation
—Examples

—Manner of presenting the motion
— —Written motion preferred

— —Form of written motion
—Determination on motion

— —Court order; effect

— —Put on the record

Videotape at trial

IV. SELECTING THE JURY

§ 11:87
§ 11:88
§ 11:89
§ 11:90
§11:91

§ 11:92

§ 11:93

§ 11:94

§ 11:95

§ 11:96

§ 11:97

§ 11:98

§ 11:99

§ 11:100
§ 11:101
§ 11:102
§ 11:103
§ 11:104
§11:105
§11:106
§11:107
§11:108
§ 11:109
§ 11:110
§ 11:111
§ 11:112
§ 11:113
§ 11:114
§ 11:115
§ 11:116
§ 11:117
§ 11:118

Jury selection process—In general

Stipulation of jury of less than twelve

Reduction in number due to challenges

Right to cross section

—Objection to jury array and selection process and
motion to challenge panel

—Panel for the week

—Motion to shuffle jury panel

Panel for the case

—Use of jury lists

—Selection of jury panel

— —Alternate jurors

— — —Selection

— — —Use of alternate jurors

—Qualification of jurors

—Persons disqualified to act as jurors

— —Deafness

— — —Interpreter

—dJudicial excuse of jurors

— —Excuse for economic reasons

—Motion to shuffle jury panel

Voir dire

—Who conducts

—Questioning by counsel, generally

— —dJury handbook

—Areas of inquiry

— —Competence of juror

— —Educational or technical background

— —Publicity about case

— —Prior contacts or prejudices

— — —Acquaintance with party or witness

— — —Service in a similar case

— — —Use of same or similar product

XXX1
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§ 11:119 — — —Familiarity with the premises

§ 11:120 — — —Patient of same doctor or hospital

§ 11:121 — — —Work for insurance company

§ 11:122 — — —Had similar accident or suffered similar
injury

§ 11:123 — — —Had similar suit pending

§ 11:124 — — —Preconceived views on propriety of punitive
damages; damages for pain and suffering

§ 11:125 — — —Attitudes regarding tort reform or “lawsuit
abuse”

§ 11:126  — — —Belief that corporate defendants or
insurance companies have “deep pockets”

§ 11:127 — —Juror understanding of burden of proof

§ 11:128 —Questioning by the court

§ 11:129 — —Preliminary instructions

§ 11:130  Challenges for cause

§ 11:131 —Grounds

§ 11:132 — —“Blanket” excusals for cause

§ 11:133 — —Reasons for challenging “for cause”

§ 11:134 —Deciding between challenge for cause and
peremptory challenge

§ 11:135 —How challenge for cause exercised

§ 11:136 —Procedure if court refuses to strike juror for cause

§ 11:137 Peremptory challenges

§ 11:138 —Using the peremptory challenge

§ 11:139 —Number of challenges

§ 11:140 —Whom to excuse

§ 11:141 — —General considerations

§ 11:142 — —Challenge of discriminatory use of peremptory
challenges

§ 11:143 —Procedure for making “Batson” challenge

§ 11:144 — —“Natural” bias

§ 11:145 — —Negative attitude

§ 11:146 — —Obvious candidate for foreperson

§ 11:147 — —Incompatible life-style

§ 11:148 —“Ideal” plaintiffs’ jurors

§ 11:149 —“Ideal” defense jurors

§ 11:150 —Use of jury consultant

§ 11:151 —Main jury is sworn after peremptory challenges
§ 11:152 Examination of alternates

§ 11:153 —Some courts summon alternates with main jury
panel

§ 11:154 Request that juror be excused and alternate be
substituted

§ 11:155 —Grounds

XXX11
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§ 11:156
§ 11:157
§ 11:158
§ 11:159

§ 11:160
§ 11:161
§ 11:162
§ 11:163
§ 11:164
§ 11:165
§ 11:166
§ 11:167
§ 11:168
§ 11:169
§ 11:170
§ 11:171
§ 11:172
§11:173
§11:174
§ 11:175
§ 11:176

§ 11:177
§ 11:178
§ 11:179
§ 11:180
§ 11:181
§ 11:182
§11:183

—Challenges to alternate jurors

Examination of jurors by counsel

—Purposes of attorney voir dire

— —Creates a record for purposes of challenging
verdict later on

— —“Breaks the ice”

— —Limitation against “preconditioning” the jurors

—Scope of examination

— —Determination on objections

—General approach to attorney voir dire

— —Adpvice to client

— —Approaching the panel

— —Describe the case

— —Review jurors’ responsibilities

— —Explain the procedure of the case

— —Avoid controversial or sensitive topics

— —Don’t argue

— —Questioning strategy

— —Use of jury chart

—Improper questioning

— —How to object to improper questions

—Potential questions for prospective jurors in bodily
injury cases

— —Plaintiff’s counsel

— — —Specific questions to jurors

— —Follow-up questions by defense counsel

— —Defense questions to remaining jurors

— —Additional example

Reopening voir dire

After selection is completed, trial is ready to
commence

V. OPENING STATEMENTS

§11:184
§ 11:185
§ 11:186
§ 11:187
§ 11:188
§ 11:189
§ 11:190
§ 11:191
§ 11:192
§ 11:193
§11:194

In general

Right of each party

Time for presenting; order of presentation
Scope

Nature and purpose

—Statement is not “evidence”
—Introduces jury to the nature of the case
—Establishes rapport with jurors
—Objections to improper statement
Content

—What the evidence will show
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§ 11:195 — —Negligence and comparative responsibility

§ 11:196 — —Loss of consortium

§ 11:197 —Exposing the weak as well as the strong points
§ 11:198 —Argument about injuries

§ 11:199 —Argument about damages

§ 11:200 —Explaining the law

§ 11:201 —Explaining technical matters

§ 11:202 —Use of visual aids

§ 11:203 — —Examples

§ 11:204 — —Limitation—Must be admissible evidence

§ 11:205 —Tips regarding effective communications and
presentation style

§ 11:206 — —Personal appearance

§ 11:207 — —Posture and speaking ability

§ 11:208 Procedure regarding objection to opening statement

VI. CHECKLISTS

§ 11:209  Checklist; Drafting motion to consolidate actions
§ 11:210  Checklist; Drafting motion for severance and
separate trials

VII. FORMS

§ 11:211  Pretrial order checklist; Western District of Texas

§ 11:212  Scheduling order; Western District of Texas

§ 11:213 Sample motion in limine

§ 11:214  Juror qualification questionnaire; Western District
of Texas

§ 11:215  Voir dire for personal injury and wrongful death
cases

§ 11:216  Sample voir dire medical malpractice case

§ 11:217 Motion for consolidated trial

§ 11:218 —Cases arising from same automobile accident

§ 11:219  Order consolidating separate suits

§ 11:220 Motion for severance

§ 11:221 —Medical malpractice case

§ 11:222  Defendant’s motion to open and close argument and
evidence

§ 11:223  Plaintiff’s response to defendant’s motion to open
and close argument and evidence

CHAPTER 12. PROVING THE CASE
I. ORDER OF TRIAL AND PROOF

§12:1 Determination of matters to be tried first
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§12:2 —Dependent on the burden of proof

§ 12:3 — —Presentation of adversary’s case
§12:4 — —Rebuttal evidence

§12:5 — —Additional testimony

§12:6 — —Evidence closed; final argument
§12:7 — — —Discretion of the court to vary
§12:8 — — —Presentation of final argument
§ 12:9 — — —Intervenor

§ 12:10 —Order of presentation in multiparty cases
§ 12:11 —Severance of issues; bifurcated trial
§ 12:12 —Grounds for severance or bifurcation
§ 12:13 —Severable issues

§ 12:14 — —Personal injury actions

§ 12:15 —Discretion of judge
§ 12:16 —Motion to sever
§ 12:17 — —Time limitations

II. BURDEN OF PROOF; PRIMA FACIE CASE OR
DEFENSE

§ 12:18 Burden of proof, generally
§12:19 Burden as between plaintiff and defendant
§ 12:20 —Admissions

§ 12:21 —Plaintiff’s burden

§ 12:22 —Defendant’s burden

§ 12:23 — —Laches

§ 12:24 — —Cross-actions

§12:25 —Contributory negligence and similar defenses
§ 12:26 — —Violation of statute

§ 12:27 — —Rescue or imminent peril as negating

contributory negligence
§ 12:28  Use of presumptions or inferences

§ 12:29 —Spoliation

§ 12:30 —Use and rebuttal

§ 12:31 —Res ipsa loquitur

§ 12:32 — —Factors

§ 12:33 — —Medical malpractice

§12:34 —Presumption of due care

§12:35 Evidence required to make prima facie case
§ 12:36 —Duty of care and breach

§ 12:37 — —Negligence

§ 12:38 — —Factors

§ 12:39 — —Premises liability

§ 12:40 — — —Status of plaintiff and degree of care owed
§ 12:41 — — — —Trespasser
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§ 12:42
§ 12:43
§ 12:44

§ 12:45
§ 12:46
§ 12:47
§12:48
§ 12:49
§ 12:50
§ 12:51

§ 12:52
§ 12:53
§ 12:54
§ 12:55
§ 12:56
§ 12:57

§ 12:58
§ 12:59

§ 12:60
§ 12:61
§12:62
§ 12:63
§ 12:64
§ 12:65
§ 12:66
§ 12:67
§ 12:68
§ 12:69

§ 12:70

§12:71
§ 12:72
§ 12:73
§ 12:74
§ 12:75

§ 12:76
§ 12:77

XXXV
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— — — —Licensee

— — — —Invitee

— — — —Factors distinguishing licensees and
invitees

— — — —Independent contractor

— — — —Duty owed

— — — —Warning

— — — —Animals

— — — —Agents

— — — —Duty owed by party who creates
dangerous condition

— — — —Liability for criminal acts of third parties

— —Negligent undertaking

— —Liability of volunteer health care providers

— —Public safety

— —Space flight activities

— —In malpractice case; proving the existence of
physician-patient relationship and the requisite
standard of care

— — —Negligence

— —Establishing duty to warn in product liability
cases

— — —Obvious risk

— — —Adequacy of warning

—Foreseeability

—Proximate cause

—Last clear chance

—Existence of injury and amount of damages

— —Proof of medical treatment

— —Proof of medical expenses incurred

— — —Burden of proof

— —Proof of shortened life expectancy; use of
mortality tables

— —Proof of lost earnings (tax returns, pay stubs,
and the like)

— —Proof of cost of future care

— — —Jury considerations

— —Proof of loss of enjoyment of life

— —Loss of consortium

— —Amount of punitive damages; admissibility of
evidence of defendant’s worth

Motion for directed verdict

Motion for directed verdict at close of plaintiff’s
case—Time and manner of presenting
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§ 12:78
§ 12:79
§ 12:80
§ 12:81
§ 12:82
§ 12:83

§ 12:84
§ 12:85

§ 12:86
§ 12:87
§ 12:88
§ 12:89
§ 12:90

§ 12:91
§ 12:92
§ 12:93
§ 12:94
§ 12:95
§ 12:96
§ 12:97

§ 12:98
§ 12:99
§ 12:100
§ 12:101

§ 12:102
§ 12:103

§ 12:104
§ 12:105
§ 12:106

§ 12:107
§ 12:108
§ 12:109
§ 12:110
§12:111

—Grounds

— —Failure to specify ground

— —Absence of disputed question of fact

— — —What constitutes?

— —Plaintiff failed to establish prima facie case

— — —What happens if plaintiff does establish
prima facie case

—Right (and advisability) of presenting evidence if
motion denied

— —Waiver of right to appeal a denial of motion if
defense proceeds with case

Rebutting plaintiff’s case

—Establishing lack of duty

— —Premises liability defenses

— — —Plaintiff as a trespasser or the like

— — —Limited liability with livestock or
agricultural land

— — —Recreational use doctrine

— — — —Certain public utilities

— — — —Community gardens

— — — —Applicability of statute

— — — —Limitation on money damages

— — — —Limited liability of certain officers

— — — —Recreational vehicle parks and
campground activities

— — — —Tvrespassing children

— —Motor vehicle guests

— —First responders; Wellness check at civil
commitment facility

— —Duty owed by construction monitoring and
inspection services

— —Obvious danger

— —Limitation of liability for actions against sport
shooting ranges

— —Limited liability for failure to retrofit certain
rented or leased vehicles

— —Immunity for donation of donated medical
devices

— —Immunity for donation of feminine hygiene
products

—Establishing conformity to standard of care

—Establishing lack of proximate cause

—Mitigation of damages

— —Failure to seek medical treatment

— —Burden of proof
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§ 12:112
§12:113
§12:114
§ 12:115
§ 12:116
§ 12:117
§ 12:118
§ 12:119

Texas PersoNAL INJURY

— —Preexisting condition

— —Proof of malingering

Evidence required to make out a defense

—Contributory negligence

— —As a matter of law

—Informed consent to treatment

— —Inherently unsafe products

—Actions arising from certain pregnancy
complications

III. PRESENTATION OF EVIDENCE, GENERALLY

§ 12:120
§ 12:121
§ 12:122
§ 12:123
§12:124
§12:125
§ 12:126
§ 12:127
§ 12:128

§ 12:129
§ 12:130
§ 12:131
§ 12:132
§12:133
§12:134
§ 12:135
§ 12:136
§ 12:137
§ 12:138
§ 12:139
§ 12:140
§ 12:141
§ 12:142
§ 12:143
§ 12:144
§ 12:145
§ 12:146
§ 12:147
§ 12:148
§ 12:149
§ 12:150

XXXVIil

Relevancy and competency

—General requirements of the law of evidence

—Preliminary determination by the court

— —Conditionally relevant evidence

— —Presence of jury

— —Weight and credibility

—Discretion of the court to allow

—Argument heard outside jury’s presence

—Relevance of particular types of evidence in a
personal injury case

— —Subsequent conditions or repairs

— —Similar accidents

— —Custom; customary methods of practice

— —Violation of statute

— —Deviation from government or industry codes

— —Existence of insurance

— —Collateral source rule

— —Offer of compromise

—Objections

—Need to object to preserve record

— —Failure to object is waiver

— — —Expert testimony

—Grounds for objection

— —Irrelevant

— —Incompetent

— —Immaterial

— —Lack of foundation

— —Inadmissible as a whole

— — —Part admissible evidence

— — —Objecting to inadmissible part only

— —Document objections

— —Need to clearly bring alleged error to trial
court’s attention
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§ 12:151 — — —Time

§ 12:152 — —When evidence is admissible in part or for
certain purposes

§ 12:153 — —Objection that proof was not within the issues
raised by the pleadings

§ 12:154 — — —Allowance of amendment to conform to the
proof

§ 12:1565 — — —Otherwise issue tried by consent of the
parties

§ 12:156 —Objection must be timely

§ 12:157 Motion to strike

§ 12:158 —Time to make

§ 12:159 —Admonition to jury; effectiveness
§ 12:160 —Grounds

§ 12:161 — —Incompetent evidence objection
§ 12:162 Making record of excluded evidence
§ 12:163 —Reserved rulings

§ 12:164 —Offer of proof

§ 12:165 — —Necessity
§ 12:166 — —Content

§ 12:167 — —Exceptions
§ 12:168 — —Procedure

§ 12:169 Evidence presentation strategy

§ 12:170 When to call the strongest witnesses

§ 12:171 —Using admissions in pleadings

§ 12:172 Using information gained through discovery
§ 12:173 —Admissions

§ 12:174 — —Waiver of admissions

§ 12:175 —Admissibility of deposition

IV. EXAMINATION OF WITNESSES

§ 12:176  Strategic considerations
§ 12:177 —Should client testify
§ 12:178 —Order of presenting witnesses

§ 12:179 — —Request for exclusion of witnesses; effect
§ 12:180 — — —Parties and essential persons not excluded
§ 12:181 — — —When witness exclusion rule is breached

§ 12:182 —Oath
§ 12:183 Competency

§ 12:184 —Assumption that all witnesses are competent

§ 12:185 — —Establishing that witness has personal
knowledge

§ 12:186 — —Testing the witnesses ability to perceive

§ 12:187 —Insane persons

XXXIX
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§ 12:188 —Children
§ 12:189 —Deaf persons

§ 12:190 — —Court appointed interpreters

§ 12:191 — — —Certification

§ 12:192 — — —Position in court

§ 12:193 — — —Oath

§ 12:194 — — —Recording of testimony

§12:195 — — —Privilege

§ 12:196 —Persons needing language interpreters

§ 12:197 — —Application

§ 12:198 — —Appointment

§12:199 — —Qualifications

§ 12:200 —Competency of spouses

§ 12:201 —Voir dire to determine competence

§ 12:202 — —Determination by court

§ 12:203 — —Reconsideration by jury of personal knowledge
objection

§ 12:204  Privilege

§ 12:205 —Burden of proof

§ 12:206 —Privilege asserted at trial

§ 12:207 —Waiver of privilege

§ 12:208 — —Waiver in malpractice cases

§ 12:209 Method of examination

§ 12:210 —General tips regarding demeanor and style

§ 12:211 — —Addressing the court

§ 12:212 — —Addressing the witness

§ 12:213 — —Avoid gestures and comments of approval or
disapproval

§ 12:214 — —Questioning the witness

§ 12:215 — —Stating objections

§ 12:216 —Scope of direct, cross, and redirect
§ 12:217 —Making objections

§ 12:218 — —Question is argumentative

§ 12:219 — — —Typically occurs on cross-examination

§ 12:220 — —Question is cumulative

§ 12:221 — —Question is uncertain, ambiguous or
unintelligible

§ 12:222 — —Compound questions

§ 12:223 — —Question too general or calls for narrative
answer

§ 12:224 — —Question assumes facts not in evidence

§ 12:225 — — —Applies on cross as well as direct
examination

§ 12:226 — —Question misstates the evidence or misquotes

witness testimony
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§ 12:227
§ 12:228
§ 12:229
§ 12:230
§ 12:231

§ 12:232
§ 12:233
§ 12:234

§ 12:235

§ 12:236
§ 12:237

§ 12:238
§ 12:239
§ 12:240
§ 12:241
§ 12:242
§ 12:243
§ 12:244
§ 12:245
§ 12:246
§ 12:247
§ 12:248
§ 12:249
§ 12:250
§ 12:251
§ 12:252
§ 12:253
§ 12:254
§ 12:255
§ 12:256

§ 12:257
§ 12:258

§ 12:259
§ 12:260
§ 12:261
§ 12:262
§ 12:263
§ 12:264

— —Harassing or insulting questions

— — —Also applies to conduct by counsel

— —Questions calling for speculation

Direct examination

—Limitation on form of question—Leading
questions generally forbidden

— —What constitutes a leading question

— —Compare—May be asked on cross-examination

— —Exception—Cross-examination of friendly
witness

— —Other instances in which leading questions
may be asked

—Examining adverse party on direct

— —Same rule applies to witnesses identified with a
party

— —Effect on subsequent phases of examination

—Impeaching own witness

—Record preservation

Cross-examination

—Scope of cross-examination

— —Broad nature of relevancy

— —No other limitations

— —dJudge’s discretion

—Form of questions

— —Leading questions allowed

— —Multiparty cases

— —Cross-examination of friendly witnesses

Redirect

Recross

Examination by trial judge

Impeachment

—Methods

— —Contrary evidence

— —Evidence showing lack of knowledge or
perceptive ability

— —Evidence showing poor credibility

—Court’s discretion to exclude impeachment
evidence

—Character evidence

— —Specific instances of conduct

— —Rehabilitation by proof of good character

— —Conviction of crime

— — —Time limit

— — —Effect of pardon, annulment, or certificate of
rehabilitation

xli



§ 12:265
§ 12:266
§ 12:267
§ 12:268
§ 12:269
§ 12:270
§ 12:271
§ 12:272
§ 12:273
§ 12:274

§ 12:275
§ 12:276
§ 12:277
§ 12:278
§ 12:279

Texas PersoNAL INJURY

— — —Effect of nolo contendere plea

— —dJuvenile adjudication

—Pendency of appeal

— —Notice

— —Religious beliefs or opinions

—Bias or interest

—Inconsistent or consistent statement

— —Prior inconsistent statement to impeach

— — —Foundation required
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