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§ 4:103 — —Rationale
§ 4:104 —Establishing prima facie case
§ 4:105 — —Employment relationship
§ 4:106 — — —Independent contractors
§ 4:107 — — — —Right to control
§ 4:108 — — —Independent contractor—Exceptions
§ 4:109 — — —Dual employment (“borrowed servant” rule)
§ 4:110 — — —Employer’s control may be inferred
§ 4:111 — — —Temporary employment as between hospital

physicians and nurses—“Captain of the ship”
doctrine

§ 4:112 — —Course and scope of employment
§ 4:113 — —Scope of employment—Factors considered
§ 4:114 — — —Liberal application
§ 4:115 — — —Deviations from normal employment
§ 4:116 — — —Off-duty employees
§ 4:117 — — —“Going and coming” rule
§ 4:118 — — —Personal errands
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§ 4:119 — — —“Special errand” rule
§ 4:120 — — —Accident in vehicle owned by employer
§ 4:121 — —Commercial motor-vehicle collision claims
§ 4:122 — — —Limitation of liability
§ 4:123 — — —Bifurcated trial
§ 4:124 — —Liability for punitive damages
§ 4:125 — —Effect of settlement with employee
§ 4:126 Employer liability for its own actions
§ 4:127 —Premises liability
§ 4:128 Negligent hiring
§ 4:129 —Elements
§ 4:130 —Course and scope of employment not required
§ 4:131 —Proximate cause requirement
§ 4:132 —Independent contractors
§ 4:133 Negligent supervision
§ 4:134 Negligent retention
§ 4:135 Persons in control of independent contractors
§ 4:136 Partnership or joint venture
§ 4:137 —Distinction
§ 4:138 Agency
§ 4:139 —Punitive damages
§ 4:140 Civil conspiracy
§ 4:141 —Elements
§ 4:142 Conspiracy—No conspiracy to commit negligence
§ 4:143 —Civil conspiracy in products liability cases
§ 4:144 —Circumstances amounting to concert of action
§ 4:145 —Meeting of the minds
§ 4:146 —Specific intent
§ 4:147 Liability of car owners for injuries caused by drivers
§ 4:148 —Responsibility for injuries caused by thieves or

unauthorized operator
§ 4:149 —Responsibility for injuries caused by employees
§ 4:150 —Co-worker liability
§ 4:151 —No responsibility for injuries caused by bailees
§ 4:152 —Direct liability for negligent entrustment
§ 4:153 — —Statutory presumption of negligent entrustment
§ 4:154 — —Punitive damages
§ 4:155 Corporate defendants—Individual liability by piercing

the corporate veil
§ 4:156 —Prima facie requirements for the alter ego doctrine
§ 4:157 — —Unity of interest
§ 4:158 — —Alter ego liability necessary to avoid inequitable

result
§ 4:159 — —Subsidiaries
§ 4:160 —Evidence in support of alter ego liability
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§ 4:161 —Jury determination regarding piercing the
corporate veil

§ 4:162 —Application as to bodily injury claims
§ 4:163 —Compare individual liability of corporate officers

C. INTENTIONAL TORTS
§ 4:164 Assault and battery; assault defined
§ 4:165 —Burden of proof
§ 4:166 —Presumptions
§ 4:167 —Statute of limitations
§ 4:168 —Establishing cause of action
§ 4:169 — —Intent
§ 4:170 — —Reasonable apprehension
§ 4:171 — —Threats
§ 4:172 —Defenses
§ 4:173 — —No offer of corporeal injury; words alone

insufficient to create assault
§ 4:174 — —Conduct of defendant failed to create reasonable

apprehension of immediate injury in mind of
plaintiff

§ 4:175 — —Threats of future injury are not actionable as
assault

§ 4:176 — —Provocation as element in mitigation of damages
only

§ 4:177 —Damages
§ 4:178 — —Nominal or compensatory damages
§ 4:179 — —Exemplary or punitive damages for malicious,

willful, and wanton conduct
§ 4:180 Assault and battery; battery defined
§ 4:181 —Medical battery
§ 4:182 — —Expert report requirements
§ 4:183 —Statute of limitations
§ 4:184 —Sexual touching
§ 4:185 —Statutory cause of action for sexual exploitation by

mental health services provider
§ 4:186 —Excessive force in making arrest
§ 4:187 —Defenses
§ 4:188 — —Provocation
§ 4:189 — —Self-defense
§ 4:190 Assault and battery; assault defined—Defenses—

Defense of persons
§ 4:191 Assault and battery; battery defined—Defenses—

Consent
§ 4:192 — — —Medical negligence
§ 4:193 — —Defense of property
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§ 4:194 —Damages
§ 4:195 — —Nominal or compensatory damages
§ 4:196 — —Exemplary or punitive damages for malicious,

willful, and wanton conduct
§ 4:197 — —Mental anguish
§ 4:198 False imprisonment
§ 4:199 —Definition
§ 4:200 — —Intent
§ 4:201 — — —Child
§ 4:202 — —Unlawfulness
§ 4:203 — — —Distinction with malicious prosecution
§ 4:204 — —Involuntary
§ 4:205 — —Force or threat of force
§ 4:206 —Assertion of legal authority
§ 4:207 —Conduct following a lawful arrest of prior illegal

detention
§ 4:208 —Defenses
§ 4:209 — —Legality
§ 4:210 — —Voluntary restraint; consent
§ 4:211 — — —Burden of proof
§ 4:212 — —Privilege and justification
§ 4:213 — — —Discovery
§ 4:214 — —Official immunity
§ 4:215 —Damages
§ 4:216 — —Nominal or compensatory damages
§ 4:217 — —Exemplary or punitive damages for malicious,

willful, and wanton conduct
§ 4:218 Wrongful imprisonment
§ 4:219 —Actual innocence
§ 4:220 —Based on the State’s motion to dismiss
§ 4:221 —Limitations
§ 4:222 —Application
§ 4:223 —Lump-sum compensation and annuity payments
§ 4:224 — —Alternative annuity payments
§ 4:225 — — —Designated beneficiary
§ 4:226 —Tuition and fees
§ 4:227 —Attorney’s fees are limited
§ 4:228 —Election of remedy
§ 4:229 —Termination of benefits
§ 4:230 Malicious prosecution
§ 4:231 —Probable cause
§ 4:232 —Procurement of proceedings
§ 4:233 —Commencement of proceedings
§ 4:234 —Malice
§ 4:235 —Favorable termination and innocence
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§ 4:236 —Damages
§ 4:237 — —Malicious prosecution of civil action
§ 4:238 —Defenses
§ 4:239 Intentional infliction of emotional distress
§ 4:240 —Definition
§ 4:241 —Causation
§ 4:242 —Severe emotional distress
§ 4:243 —Outrageous, extreme, and intolerable conduct
§ 4:244 — —Outrageous conduct between individuals or

based on a relationship
§ 4:245 — —Outrageous conduct based on public duty
§ 4:246 — —Determination
§ 4:247 —Defenses
§ 4:248 — —Lack of intent or recklessness
§ 4:249 — —Lack of causation; foreseeability of result
§ 4:250 — —Lack of “severe” emotional distress
§ 4:251 — —Lack of outrageous, extreme, or intolerable

conduct
§ 4:252 — —Statutory defenses
§ 4:253 — —Over-sensitivity forms
§ 4:254 Conversion
§ 4:255 —Definition
§ 4:256 — —Intentional act
§ 4:257 — —Demand and refusal
§ 4:258 — —Cotenants
§ 4:259 — —Intangibles
§ 4:260 —Acts which will constitute conversion
§ 4:261 — —Dispossession
§ 4:262 — —Destroying or altering chattel
§ 4:263 — —Refusal to surrender chattel
§ 4:264 —Defenses
§ 4:265 —Damages
§ 4:266 — —Exemplary damages
§ 4:267 —Texas Theft Liability Act
§ 4:268 — —Damages

D. PREMISES LIABILITY

§ 4:269 Premises liability—General definition
§ 4:270 —Negligent activity compared
§ 4:271 —Elements
§ 4:272 — —Actual or constructive notice
§ 4:273 —Determining duties owed
§ 4:274 — —Invitees
§ 4:275 — — —Duty of care
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§ 4:276 — — — —State’s liability
§ 4:277 — —Licensees
§ 4:278 — — —Property owned by governmental unit
§ 4:279 — —Trespassers
§ 4:280 —Duties owed to employees of independent

contractors
§ 4:281 — —Exceptions
§ 4:282 — —Applicability
§ 4:283 — —Right to control
§ 4:284 —General considerations—Construction and

condition of stairways and steps
§ 4:285 — —Condition and maintenance of entryway
§ 4:286 — —Condition and maintenance of ramp
§ 4:287 — —Condition and maintenance of sidewalks
§ 4:288 — —Excavation
§ 4:289 — —Other conditions or uses of lands and buildings
§ 4:290 —Attractive nuisance
§ 4:291 — —Elements
§ 4:292 — —Ponds, lakes, reservoirs, and the like
§ 4:293 — —Other attractive nuisances
§ 4:294 —Criminal acts of third parties
§ 4:295 — —Analysis for determining duty
§ 4:296 — — —Proximity
§ 4:297 — — —Recency and frequency
§ 4:298 — — —Similarity
§ 4:299 — — —Publicity
§ 4:300 —Recreational use
§ 4:301 — —Recreational vehicle parks and campground

activities
§ 4:302 — —Public utilities
§ 4:303 — —Community gardens
§ 4:304 —Limited liability with livestock or agricultural land
§ 4:305 —Limited liability for agritourism activities
§ 4:306 — —Exceptions to limitation on liability
§ 4:307 — —Must post a sign
§ 4:308 — —Written agreement and warning
§ 4:309 —Liability for wild animals
§ 4:310 —Liability for domestic animals
§ 4:311 —Liability for horses

E. WRONGFUL DEATH

§ 4:312 Wrongful death—Generally
§ 4:313 —Causes of action available
§ 4:314 —Persons entitled to recover for wrongful death
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§ 4:315 — —Burden of proof
§ 4:316 —Right to and liability for recovery—Other statutory

beneficiaries
§ 4:317 — —Determining who may be held liable
§ 4:318 — — —Parties liable under certain circumstances
§ 4:319 —Evidentiary considerations
§ 4:320 — —Qualification of personal representative
§ 4:321 — —Cause of death
§ 4:322 — — —Burden of proof
§ 4:323 — — —Admissible evidence
§ 4:324 — —Negligence of defendant
§ 4:325 — —Negligence of decedent
§ 4:326 —Action for damages—Jurisdiction
§ 4:327 — —Accrual of cause of action and limitations
§ 4:328 —Damages

F. PRODUCTS LIABILITY
§ 4:329 Products liability—Consideration of theories of

liability, generally
§ 4:330 —Negligence, generally
§ 4:331 — —Elements of cause of action
§ 4:332 — —Design
§ 4:333 — —Risk-utility analysis
§ 4:334 — —Intended use
§ 4:335 — —Manufacture
§ 4:336 — — —Standard of care
§ 4:337 — — —Duty to conduct reasonable testing and

inspection
§ 4:338 — —Warning
§ 4:339 — —Res ipsa loquitur
§ 4:340 — — —Elements
§ 4:341 — — —Exploding bottles
§ 4:342 — —Negligence per se
§ 4:343 —Warranty
§ 4:344 — —Disclaimer
§ 4:345 — —Notice
§ 4:346 — —Express warranty
§ 4:347 — — —Elements for breach
§ 4:348 — —Implied warranty of fitness for particular

purpose
§ 4:349 — —Implied warranty of merchantability
§ 4:350 — — —Requirement to show a “defect”
§ 4:351 — —Implied warranty from course of dealing or trade
§ 4:352 Strict liability in product liability cases
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§ 4:353 —Nature of strict liability
§ 4:354 — —Broad range of potential defendants
§ 4:355 — —Rationale
§ 4:356 — —Elements of recovery
§ 4:357 — — —Causation in asbestos or mesothelioma cases
§ 4:358 —Design defect
§ 4:359 — —Factors
§ 4:360 —Marketing defect
§ 4:361 — —Elements
§ 4:362 — —Adequacy of warning
§ 4:363 — —Component parts
§ 4:364 —Manufacturing defect
§ 4:365 — —Elements
§ 4:366 — —Proof
§ 4:367 —What constitutes a product
§ 4:368 —Inherently unsafe products
§ 4:369 —Defendant’s role in the marketing chain
§ 4:370 — —Requirement of participation in the marketing

enterprise
§ 4:371 — —Application
§ 4:372 — — —Retailers
§ 4:373 — — —Distributors
§ 4:374 —Defendants other than manufacturer—Non-

manufacturing sellers
§ 4:375 —Defendant’s role in the marketing chain—

Application—Bailors, lessors
§ 4:376 — — —Hospitals
§ 4:377 — —Existence of intermediary may affect designer/

manufacturer liability
§ 4:378 — —Possible indemnification
§ 4:379 — —Designer not manufacturer
§ 4:380 — —Design copied
§ 4:381 —Statutory provisions
§ 4:382 — —Definition of products liability action
§ 4:383 — —Inherently unsafe products
§ 4:384 — — —Effective date
§ 4:385 — —Design defects
§ 4:386 — — —Firearms and ammunition
§ 4:387 — — —Effective date
§ 4:388 — —Manufacturer’s duty to indemnify
§ 4:389 — — —Effective date
§ 4:390 — —Manufacturing equipment: Statute of repose
§ 4:391 — —Manufacturing equipment: statute of repose—

Effective date
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§ 4:392 —Considerations of persons and entities liable;
market share and alternative liability and chain of
distribution

§ 4:393 —Alternative liability
§ 4:394 — —Rationale
§ 4:395 — —Naming all possible wrongdoers
§ 4:396 — —Not adopted in Texas
§ 4:397 —Market share liability
§ 4:398 — —Rationale
§ 4:399 — —Apportionment of liability
§ 4:400 — —Defendant’s burden re causation
§ 4:401 — —Not adopted in Texas
§ 4:402 —Concert of action
§ 4:403 —Enterprise liability
§ 4:404 — —Not adopted in Texas
§ 4:405 —Apportionment among known persons collectively

causing injury
§ 4:406 —Dissolved corporation and successor liability
§ 4:407 — —Liability upon merger
§ 4:408 — —Purchaser’s express assumption of liability
§ 4:409 — —Trust fund theory
§ 4:410 —Ultrahazardous activity
§ 4:411 — —Firearms, explosives, flammables
§ 4:412 — —Cigarettes
§ 4:413 —Fraud and deception
§ 4:414 — —Negligent misrepresentation
§ 4:415 — —Intentional misrepresentation
§ 4:416 — —Unfair and deceptive trade practice
§ 4:417 Defenses
§ 4:418 —Lack of causation
§ 4:419 —State of the art
§ 4:420 —Misuse; modification; alteration
§ 4:421 —Assumption of risk
§ 4:422 —Common knowledge
§ 4:423 —Contributory and comparative negligence
§ 4:424 —Last clear chance
§ 4:425 —Sealed container defense
§ 4:426 —Disclaimers of warranties and limitations of

remedies
§ 4:427 —Statutes of limitation
§ 4:428 —Statutes of repose
§ 4:429 —Compliance with standards
§ 4:430 —Limited liability for failure to retrofit certain

rented or leased vehicles
§ 4:431 —Immunity for donation of donated medical devices
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§ 4:432 —Immunity for donation of feminine hygiene
products

§ 4:433 —Failure to mitigate damages
§ 4:434 —Government contractor defense
§ 4:435 —Sophisticated user
§ 4:436 —Obviousness
§ 4:437 —Preemption
§ 4:438 — —Consumer Product Safety Act
§ 4:439 — —National Traffic and Motor Vehicle Safety Act
§ 4:440 —Privity not required
§ 4:441 — —Negligence
§ 4:442 — —Other actions
§ 4:443 — —Strict liability
§ 4:444 —Puffing
§ 4:445 —Unavoidably unsafe product
§ 4:446 —Useful safe life
§ 4:447 —Failure to read warning
§ 4:448 Investigation and development of factual evidence
§ 4:449 —Product information
§ 4:450 —Design and manufacturing information
§ 4:451 — —Alternative design
§ 4:452 —Marketing and labeling of product
§ 4:453 —Remedial measures
§ 4:454 —State of the art industry standards; federal safety

standards
§ 4:455 —Investigations, reports, witnesses
§ 4:456 —Chain of distribution and custody
§ 4:457 —Useful life
§ 4:458 Damages
§ 4:459 —Medicals
§ 4:460 — —Past medical expenses
§ 4:461 —Lost income
§ 4:462 — —Spouse’s lost income
§ 4:463 —Pain and suffering
§ 4:464 —Emotional distress
§ 4:465 —Loss of consortium
§ 4:466 —Economic loss
§ 4:467 —Punitive damages
§ 4:468 —Settlement credit
§ 4:469 Consideration of experts and scientific evidence
§ 4:470 —Experts, generally
§ 4:471 — —Work product
§ 4:472 —Scientific evidence
§ 4:473 —Discovery considerations
§ 4:474 — —Request for production of documents
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§ 4:475 — —Request for admissions
§ 4:476 — —Interrogatories
§ 4:477 — —Depositions and reports
§ 4:478 — — —Nontestifying expert
§ 4:479 — —Inspection of scene/product

G. MEDICAL NEGLIGENCE
§ 4:480 Medical negligence
§ 4:481 Potential defendants
§ 4:482 Health care liability claims
§ 4:483 Elements of cause of action
§ 4:484 —Doctor-patient relationship required
§ 4:485 Average standard of care
§ 4:486 —Necessity of expert testimony
§ 4:487 —General practitioner
§ 4:488 —Patient sensitivities
§ 4:489 —Circumstances which affect determination of

standard of care
§ 4:490 —Circumstances which do not determine standard of

care
§ 4:491 — —Mistake in judgment
§ 4:492 — —Success or failure of treatment
§ 4:493 — —Consultation, or lack thereof, with other

physicians
§ 4:494 Establishing proximate cause
§ 4:495 —Jury determination of proximate cause
§ 4:496 Determining duties of physicians
§ 4:497 —Duty to fully inform patient
§ 4:498 —Duty to continue medical care until proper

termination of physician-patient relationship
§ 4:499 Requirement of informed consent
§ 4:500 —Elements of claim
§ 4:501 —Physician, not hospital
§ 4:502 —Requirements of Medical Liability Act
§ 4:503 — —Rebuttable presumption
§ 4:504 —Negligence theory
§ 4:505 —Cause of action
§ 4:506 — —Proximate cause
§ 4:507 — —Summary judgment
§ 4:508 —Other statutory provisions governing informed

consent
§ 4:509 —Statutory provision governing informed consent—

Declaration for mental health treatment
§ 4:510 —Minors
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§ 4:511 —Consent to emergency procedure
§ 4:512 —Consent to surgery
§ 4:513 Expert reports
§ 4:514 —May serve reports from multiple experts to satisfy

requirements
§ 4:515 —Effect of failure to comply with report requirement
§ 4:516 — —Deficient reports; good faith effort
§ 4:517 —Report is inadmissible
§ 4:518 —Discovery is stayed until report is served
§ 4:519 Damages
§ 4:520 —Wrongful conception, wrongful pregnancy, or

unwanted pregnancy
§ 4:521 —Wrongful birth, wrongful pregnancy, or wrongful

life
§ 4:522 —Exemplary or punitive damages
§ 4:523 —Infection
§ 4:524 Defenses
§ 4:525 —Lack of negligence and no proximate cause or no

duty
§ 4:526 —Acceptable medical standards followed
§ 4:527 —Honest mistake in judgment
§ 4:528 —Actual or implied consent
§ 4:529 —Contributory negligence of patient
§ 4:530 —Actions arising from certain pregnancy

complications

II. CHECKLISTS
§ 4:531 Checklist; investigation of stairway-negligence case
§ 4:532 Checklist; investigation of inadequate-security case
§ 4:533 Checklist; theories of recovery in automobile collision

case
§ 4:534 Checklist; potential defendants in products liability

suit

III. FORMS
§ 4:535 Declaration for mental health treatment
§ 4:536 Jury instructions; attractive nuisance

CHAPTER 5. EVALUATION OF DAMAGES

I. INTRODUCTION
§ 5:1 Damages evaluation methodology; starting point is at

the first client interview
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§ 5:2 Damages evaluation methodology; evaluation depends
on the proof

§ 5:3 “Compensatory” (actual) damages
§ 5:4 —Prima facie showing for damages recovery
§ 5:5 “General” and “special” damages
§ 5:6 —“General” damages
§ 5:7 —“Special or consequential” damages
§ 5:8 — —Requirement of pleading
§ 5:9 — —Loss of business profits
§ 5:10 — —Loss of use
§ 5:11 —Past, present, and future damages
§ 5:12 — —Discounted to present value
§ 5:13 — —Jury vs. judge determinations
§ 5:14 —Effect of death prior to full payment
§ 5:15 —Prejudgment interest as element of damages
§ 5:16 — —Actions for personal injury, wrongful death, or

property damages
§ 5:17 — —Actions for medical negligence filed prior to

September 1, 2003
§ 5:18 — —Actions for medical negligence filed after

September 1, 2003
§ 5:19 — —Prejudgment interest in common law actions
§ 5:20 — —Prejudgment interest for future damages
§ 5:21 — —Calculation
§ 5:22 — —Effect of settlement offer
§ 5:23 — —Workers’ compensation actions
§ 5:24 — —Claims against governmental entities
§ 5:25 — — —Application to multiple claimants
§ 5:26 — —Application in federal diversity cases
§ 5:27 — —Pleading requirement
§ 5:28 — —Delay caused by claimant
§ 5:29 —Attorney’s fees generally not an element of

compensatory damages
§ 5:30 — —“Common fund doctrine”
§ 5:31 — —“Third-party tort exception”
§ 5:32 — —Distinction from usual two-sided lawsuits
§ 5:33 — —Examples; false imprisonment
§ 5:34 — —Examples; malicious prosecution
§ 5:35 — —Examples; attorney negligence requiring third-

party litigation
§ 5:36 — —Examples; compare attorney’s fees as sanctions
§ 5:37 — — —Attorney’s fees where periodic payments

ordered
§ 5:38 Punitive damages
§ 5:39 —Actual damages required
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§ 5:40 —No recovery of both exemplary damages and
statutory multiple damages

§ 5:41 —Fraud, malice or gross negligence required
§ 5:42 — —Fraud
§ 5:43 — —Malice
§ 5:44 —Fraud, malice or gross negligence—Gross negligence
§ 5:45 —Clear and convincing evidence required
§ 5:46 —Bifurcated trial required
§ 5:47 —Statutory limitations on amount of recovery of

exemplary damages
§ 5:48 —Statutory limitations on recovery of damages against

governmental entities
§ 5:49 — —Relation of statutory limits and joint and several

liability
§ 5:50 —Recovery limited to reprehensible conduct
§ 5:51 Use of damages evaluation checklist
§ 5:52 Governmental defendants

II. POTENTIAL CLAIMANTS IN A BODILY INJURY
CASE

§ 5:53 The physically injured party
§ 5:54 —Injured minor or incompetent
§ 5:55 — —Minor’s cause of action
§ 5:56 — —Parent’s cause of action
§ 5:57 Spouse or other relatives
§ 5:58 —Loss of consortium
§ 5:59 —Loss of services or performance of household and

domestic duties
§ 5:60 —Community property
§ 5:61 —Loss of parental consortium
§ 5:62 —Bystander recovery
§ 5:63 —Alternative to injured party’s recovery
§ 5:64 — —Reimbursement of medical expenses
§ 5:65 — —Lost earnings and services
§ 5:66 — —Interspousal tort immunity abolished
§ 5:67 — —Parental immunity
§ 5:68 Survival actions by estate
§ 5:69 —Recoverable damages
§ 5:70 —Distinguished from wrongful death
§ 5:71 The injured party’s estate—Statute of limitation
§ 5:72 Injured party’s employer
§ 5:73 Hospital having lien rights

III. SPECIFIC ITEMS OF COMPENSATORY
DAMAGES

§ 5:74 Medical expenses
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§ 5:75 —Past expenses—Requirements and proof
§ 5:76 — —Evidence in support of claim
§ 5:77 — — —Medical bills
§ 5:78 — — —Prove-up affidavits
§ 5:79 — — —Claimant’s treating physician
§ 5:80 — — —Other providers
§ 5:81 — — —Expert opinion from other physicians
§ 5:82 — — —Medical reports
§ 5:83 — — —Plaintiff’s testimony
§ 5:84 — —No offset for expenses paid by “collateral

sources” the “collateral source rule”
§ 5:85 — — —Subrogation rights of “collateral sources”
§ 5:86 — — —Collateral source benefits as circumstantial

evidence
§ 5:87 — — —Collateral source benefits as impeachment

evidence
§ 5:88 — — —Standard for admissibility
§ 5:89 — — —Compare offset for payments made by, or on

behalf of, defendant
§ 5:90 —Future medical expenses—Requirements and proof
§ 5:91 — —Evidence supporting future medical claims
§ 5:92 — — —Establishing reasonable certainty of future

medical expenses
§ 5:93 — — —Establishing reasonable value of future

medical care
§ 5:94 — — —Review of award on appeal
§ 5:95 —Defense attack on medical claims
§ 5:96 — —Claimant is a “malingerer”
§ 5:97 — —Incompetent treatment
§ 5:98 — —Failure to obtain prompt treatment
§ 5:99 — —Pre-existing injury
§ 5:100 — —Unpaid bills
§ 5:101 —Future medical expenses—Defense attack on future

medical
§ 5:102 Loss of earnings and earnings capacity
§ 5:103 —Intellectual impairment
§ 5:104 —Award based on gross earnings—No deduction for

income tax liability
§ 5:105 —No deduction for income tax liability—No evidence

of, or reference to, tax liability
§ 5:106 — — —Rationale
§ 5:107 — — —Compare federal practice
§ 5:108 —Benefits from collateral sources not deducted
§ 5:109 —Personal injury required
§ 5:110 —Proving past earnings loss
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§ 5:111 — —Plaintiff’s testimony should be corroborated
§ 5:112 — —Defense attack
§ 5:113 — —Self-employed claimants
§ 5:114 — — —Past profits as evidence of damages
§ 5:115 — — —Diminished earnings as evidence of damages
§ 5:116 —Proving loss of future earnings
§ 5:117 — —Requirements and proof, generally
§ 5:118 — — —Time factor
§ 5:119 — — —Expert testimony, generally
§ 5:120 — — —Self-employment
§ 5:121 — —Defense attack
§ 5:122 — — —Inability to work conjectural
§ 5:123 — — —Alternative employment
§ 5:124 — —Calculating prospective earnings loss damages;

economic adjustments
§ 5:125 — — —Discount to present value
§ 5:126 — — —Present value table
§ 5:127 — — —Life expectancy tables
§ 5:128 — — —Effect of inflation
§ 5:129 — — —Jury instruction discretionary
§ 5:130 — — —Caveat discount and inflation adjustments are

separate calculations
§ 5:131 — — —Deduction from “lost years” awards for “saved

necessities”
§ 5:132 —Special considerations re unemployed claimants
§ 5:133 — —Adult claimants
§ 5:134 — — —Relevance of work history
§ 5:135 — —Minor claimants
§ 5:136 Pain and suffering
§ 5:137 —What constitutes “pain and suffering”
§ 5:138 — —Damages for loss of enjoyment of life or physical

impairment
§ 5:139 — —Physical impact requirement
§ 5:140 — —Fright and nervousness
§ 5:141 — —Wrongful pregnancy or wrongful birth
§ 5:142 —Amount recoverable
§ 5:143 —Verdicts that fail to include pain and suffering

compensation
§ 5:144 —Proving past pain and suffering
§ 5:145 — —Claimant’s own testimony
§ 5:146 — — —Physical pain
§ 5:147 — — —Emotional trauma
§ 5:148 — — —Using plaintiff’s “diary”
§ 5:149 — —Demonstrative evidence photos, illustrations,

films, and other depictions of plaintiff’s condition

TEXAS PERSONAL INJURY

xlviii



§ 5:150 — —Medical testimony
§ 5:151 — —Medical records
§ 5:152 — —Testimony of family, friends, and coworkers
§ 5:153 — —Impaired enjoyment of life
§ 5:154 — — —Examples
§ 5:155 — —Proof
§ 5:156 — —Physical impairment proof
§ 5:157 —Proof re infant claimants—Presumed damages
§ 5:158 — —Parents
§ 5:159 —Proving future pain and suffering
§ 5:160 — —Inference
§ 5:161 — —Medical opinion
§ 5:162 — —Effect of proof
§ 5:163 —Defense attack on pain and suffering claims
§ 5:164 — —Evidence of conduct inconsistent with claim
§ 5:165 — —Conflicting expert opinion
§ 5:166 — —Compare—Claimant’s peculiar sensitivities no

defense
§ 5:167 — —Failure to mitigate pain and suffering with

remedial treatment
§ 5:168 —Calculating pain and suffering damages
§ 5:169 — —“Per diem” arguments
§ 5:170 — —“Price for relief from pain” argument
§ 5:171 — —“Golden rule” argument disallowed
§ 5:172 — —Unconstitutional statutory limitation on amount

of recovery in medical malpractice actions
§ 5:173 —Specific items of “nonpecuniary” damages
§ 5:174 — —In general
§ 5:175 — —Disfigurement
§ 5:176 — — —Proving humiliation and embarrassment from

disfigurement
§ 5:177 — — —Future disfigurement
§ 5:178 — —Shortened life expectancy
§ 5:179 — — —Application—Minor plaintiffs
§ 5:180 — — —Duplicate recovery limitation
§ 5:181 — — —Compare—Shortened work-life expectancy
§ 5:182 — — — —Loss of chance of survival
§ 5:183 Compensation for intentional mental distress where

no physical contact
§ 5:184 —Sufficiency of evidence
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