
Index

ABANDONMENT OF CASE,
DISMISSAL BASED ON

Generally, 4:96-4:102
Mootness, 4:99, 4:102
No abandonment, 4:101
Opposition citations

Generally, 4:100
Mootness, 4:102
Where no abandonment, 4:101

Overview of motion, 4:97
Primary authorities, 4:98
Supporting citations

Mootness, 4:99
Primary authorities, 4:98

Text of motion, suggested, 4:96

ABUSE OF PROCESS
Dismissal based on insufficient pro-

cess, 4:32

ADMISSIONS
Summary judgment. See index head-

ing SUMMARY JUDGMENT OR SUM-
MARY ADJUDICATION

AFFIDAVITS
Failure to commence action within

year of dismissal, affidavit of
defendant in support of motion
to dismiss, 4:180

Failure to prosecute, affidavit of
plaintiff in opposition to motion
to dismiss, 4:184

Forum non conveniens, dismissal
based on, plaintiff’s affidavit in
opposition to motion, 4:182

Opposing motion to strike
supplemental pleading in
opposition to motion for trustee
process., 1:46

Summary judgment. See index head-
ing SUMMARY JUDGMENT OR SUM-
MARY ADJUDICATION

AFFIRMATIVE DEFENSE
Motion to strike, 1:40

ANSWER
Burden of proof, defect in answer or

response, 3:50
Judgment on pleadings, motion for,

answer fails to state defense
(Rule 12(c)), 2:12, 2:27

Motion to strike, 1:22

ANTI-SLAPP STATUTE,
DISMISSAL BASED ON

Generally, 4:142-4:169
Abuse of discretion standard of

review, 4:158
Activities subject and not subject to

motion, 4:145, 4:160
Appellate review, 4:157, 4:158,

4:193, 4:194
Attorney’s fees, 4:156, 4:168, 4:169
Briefs. See ‘‘Sample supporting and

opposition briefs’’ under this
heading

Burden of proof
Generally, 4:151-4:154, 4:163-

4:165
Moving party’s burden, 4:153,

4:164
Opposing party’s burden, 4:152,

4:165
Proof of moving party’s motives

compared, 4:154
Costs, 4:156, 4:168
Denial of interlocutory review, peti-

tion for relief, 4:195
Description of SLAPP suits, 4:143
Discovery, stay of, 4:155, 4:167
Evidence on motion

Generally, 4:147-4:149, 4:166
Later use of evidence, restriction

on, 4:149
Interlocutory review, petition for

relief from denial of, 4:195
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ANTI-SLAPP STATUTE,
DISMISSAL BASED ON
—Cont’d

Memorandum of law on motion to
dismiss portions of complaint,
4:190, 4:191

Motives of moving party, proof of,
compared with burden of proof,
4:154

Notice of hearing on motion to
dismiss portions of complaint,
4:189

Opposition citations
Generally, 4:159-4:169
Activities not subject to motion,

4:160
Attorney’s fees, 4:168, 4:169
Burden. See ‘‘Burden of proof’’

under this heading
Costs, 4:168
Discovery, stay of, 4:167
Evidence on motion, 4:166
Policy considerations, 4:162
Timing of motion, 4:161

Plaintiff’s opposition to motion to
dismiss portions of complaint,
4:192

Policy considerations, 4:144, 4:162
Procedural requirements, 4:155
Public concern, issue of, 4:146
Sample supporting and opposition

briefs
Appeal brief of defendant-appel-

lee, motion to dismiss por-
tions of complaint, 4:193

Appeal brief of plaintiffs-appel-
lants, motion to dismiss por-
tions of complaint, 4:194

Denial of interlocutory review,
petition for relief, 4:195

Memorandum of law on motion to
dismiss portions of complaint,
4:190, 4:191

Notice of hearing on motion to
dismiss portions of complaint,
4:189

Plaintiff’s opposition to motion to
dismiss portions of complaint,
4:192

ANTI-SLAPP STATUTE,
DISMISSAL BASED ON
—Cont’d

Statutory authority, 4:142-4:146
Stay of discovery, 4:155, 4:167
Supporting citations, special motion

to dismiss
Generally, 4:148-4:158
Abuse of discretion standard of

review, 4:158
Appellate review, 4:157, 4:158
Attorney’s fees, 4:156
Burden. See ‘‘Burden of proof’’

under this heading
Costs, 4:156
Evidence on motion, 4:148, 4:149
Procedural requirements, 4:155
Stay of discovery, 4:155
Timing of motion, 4:150

Timing of motion, 4:150, 4:161

APPELLATE REVIEW
Anti-SLAPP statute, dismissal based

on, 4:157, 4:158, 4:193, 4:194
Briefs

Abuse of discretion, motion to
strike opposition papers, 1:56

Appropriateness of motion to
strike opposition papers, 1:57

Opposition to dismissal motion for
failure to prosecute, 4:185

Judgment on pleadings, opposition
citations, 2:31

Motion to strike appeal, 1:7
Summary judgment. See index head-

ing SUMMARY JUDGMENT OR SUM-
MARY ADJUDICATION

ARBITRATION
Judgment on the pleadings, action to

confirm award, 2:38
Tolling after arbitration

Delay in prosecution, dismissal
based on, 4:57

Failure to commence action within
year of dismissal, dismissal
based on, 4:85

ATTORNEY’S FEES
Anti-SLAPP statute, dismissal based

on, 4:156, 4:168, 4:169

MASSACHUSETTS SUMMARY JUDGMENT
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ATTORNEY’S FEES—Cont’d
Continuances, fees and costs imposed

on requesting party, 3:38
Striking. See index heading MOTION TO

STRIKE

BRIEFS
Appellate briefs. See index heading

APPELLATE REVIEW

Sample supporting and opposition
briefs. See index heading SAMPLE

SUPPORTING AND OPPOSITION BRIEFS

BURDEN OF PROOF
Discovery, dismissal based on,

plaintiff’s burden to show failure
not willful, 4:108

Forum non conveniens, dismissal
based on, 4:10

SLAPP suits
Generally, 4:151-4:154, 4:163-

4:165
For detailed treatment see index

heading ANTI-SLAPP STATUTE,
DISMISSAL BASED ON

Summary judgment
Generally, 3:42-3:51, 3:108-3:113
For detailed treatment see index

heading SUMMARY JUDGMENT OR

SUMMARY ADJUDICATION

CLASS ACTIONS
Motion to strike

Memoranda, opposition citations,
1:50

Memoranda, supporting citations,
1:49

CLEAN HANDS
Discovery, dismissal based on,

unclean hands of party seeking
dismissal, 4:113

COMMENCEMENT OF ACTION
Failure to commence action within

year of dismissal
Generally, 4:74-4:95
For detailed treatment see index

heading FAILURE TO COMMENCE

ACTION WITHIN YEAR OF DIS-
MISSAL

CONSTITUTIONAL LAW
Due process considerations, dismissal

based on delay in prosecution,
4:67

Summary judgment in constitutional
cases, 3:16, 3:92

CONTINUANCES
Summary judgment. See index head-

ing SUMMARY JUDGMENT OR SUM-
MARY ADJUDICATION

CONTRACTS
Summary judgment in contract cases,

3:13, 3:88

COSTS
Anti-SLAPP statute, dismissal based

on, 4:156, 4:168
Continuances, fees and costs imposed

on requesting party, 3:38

COURTS
Inherent authority, dismissal based on

Generally, 4:138-4:141
Opposition citations, 4:141
Overview of motion, 4:139
Primary authorities, 4:140
Supporting citations, 4:140
Text of motion, suggested, 4:138

CROSS-COMPLAINT
Motion to strike, 1:22

DANGEROUS CONDITION OF
PROPERTY

Summary judgment, 3:9, 3:84

DECLARATIONS
See index heading SUMMARY JUDGMENT

OR SUMMARY ADJUDICATION

DELAY
Excuses for delay

See index headings DELAY IN PROSE-
CUTION, DISMISSAL BASED ON;
FAILURE TO COMMENCE ACTION

WITHIN YEAR OF DISMISSAL, DIS-
MISSAL BASED ON; PROCESS,
INSUFFICIENT, DISMISSAL BASED ON

INDEX
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DELAY IN PROSECUTION,
DISMISSAL BASED ON

Generally, 4:44-4:73
Abuse of discretion, 4:62
Administration of justice, 4:47
Arbitration, tolling after, 4:57
Conditional ruling, 4:53
Court, motion brought by, 4:68
Discovery as factor considered, 4:66
Discretion of court, 4:49, 4:61, 4:62
Disposition within two years, 4:63
Due process, 4:67
Excuses for delay

Generally, 4:55-4:58, 4:70-4:73
Arbitration, tolling after, 4:57
Extension, 4:58
Reasonable diligence, 4:71
Tolling, 4:56, 4:57, 4:72
Waiver and estoppel, 4:73

Extension of time, 4:58
Factors

Generally, 4:51, 4:64
Discovery, 4:66
Plaintiff free from fault, 4:65

Grounds for motion
Disposition within two years, 4:63
Factors, 4:51
No activity for three years, 4:50

No activity for three years, 4:50
No inference of prejudice, 4:60
Opposition citations

Generally, 4:58-4:73
Abuse of discretion, 4:62
Court, motion brought by, 4:68
Discretion of court, 4:61, 4:62
Disposition within two years, 4:63
Excuses. See ‘‘Excuses for delay’’

under this heading
Factors considered, 4:64-4:66
General authorities, 4:58-4:62
Grounds for motion, 4:63
No inference of prejudice, 4:60
Plaintiff free from fault, 4:65
Policy to try case on merits, 4:59
Premature motion, 4:69
Procedural considerations, 4:67-

4:69
Overview of motion, 4:45

DELAY IN PROSECUTION,
DISMISSAL BASED ON
—Cont’d

Plaintiff free from fault, 4:65
Policy of trying case on merits, 4:48,

4:59
Prejudice, no inference, 4:60
Premature motion, 4:69
Primary authorities, 4:46-4:49
Procedural considerations

Opposition citations, 4:67-4:69
Supporting citations, 4:52-4:54

Purpose of motion, 4:47, 4:48
Reasonable diligence, 4:71
Supporting citations

Generally, 4:46-4:58
Administration of justice, 4:47
Conditional ruling, 4:53
Discretionary nature of motion,

4:49
Excuses. See ‘‘Excuses for delay’’

under this heading
Factors, 4:51
Grounds for motion, 4:50, 4:51
No activity for three years, 4:50
Policy of trying case on merits

limited, 4:48
Primary authorities, 4:46-4:49
Procedural considerations, 4:52-

4:54
Purpose of motion, 4:47, 4:48
Timing of motion, 4:54

Text of motion, suggested, 4:44
Timing of motion, 4:54
Tolling, 4:56, 4:57, 4:72
Waiver and estoppel, 4:73

DISCOVERY
Anti-SLAPP statute, dismissal based

on, stay of discovery, 4:155,
4:167

Delay in prosecution, dismissal based
on, discovery as factor
considered, 4:66

Dismissal based on discovery
Generally, 4:103-4:121
Abuse of discretion

Generally, 4:118-4:121

MASSACHUSETTS SUMMARY JUDGMENT
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DISCOVERY—Cont’d
Dismissal based on discovery

—Cont’d
Abuse of discretion—Cont’d

Acquiescence by defendant,
4:121

Plaintiff unable to comply,
4:119, 4:120

Where no noncompliance, 4:120
Acquiescence by defendant, 4:121
Dismissal drastic sanction, 4:112
Notice as prerequisite to dismissal,

4:117
Obtaining prior order, when not

necessary, 4:110
Opposition citations

Generally, 4:111-4:121
Abuse. See ‘‘Abuse of discre-

tion’’ under this subheading
Acquiescence by defendant,

4:121
Dismissal drastic sanction,

4:112
Prerequisites to dismissal,

4:115-4:117
Substantial compliance, 4:114
Unclean hands of party seeking

dismissal, 4:113
Order to compel compliance as

prerequisite to dismissal,
4:116

Overview of motion, 4:104
Plaintiff’s burden to show failure

not willful, 4:108
Prerequisites to dismissal

Generally, 4:115-4:117
Notice, 4:117
Order to compel compliance,

4:116
Willfulness, 4:115

Primary authorities, 4:105-4:108
Procedural considerations, 4:109,

4:110
Substantial compliance, 4:114
Supporting citations

Generally, 4:105-4:108
Obtaining prior order, when not

necessary, 4:110

DISCOVERY—Cont’d
Dismissal based on discovery

—Cont’d
Supporting citations—Cont’d

Plaintiff’s burden to show fail-
ure not willful, 4:108

Primary authorities, 4:105-4:108
Procedural considerations,

4:109, 4:110
Willful failure to comply, 4:107,

4:108
Text of motion, suggested, 4:103
Unclean hands of party seeking

dismissal, 4:113
Willfulness

Failure to comply, willful,
4:107, 4:108

Plaintiff’s burden to show fail-
ure not willful, 4:108

Prerequisites to dismissal, 4:115
Motion to strike arising from

discovery and discovery abuse,
1:6

Summary judgment. See index head-
ing SUMMARY JUDGMENT OR SUM-
MARY ADJUDICATION

DISCRIMINATION CASES
Appellate brief

Abuse of discretion, motion to
strike opposition papers in
employment discrimination
case, 1:56

Appropriateness of motion to
strike opposition papers in
employment discrimination
case, 1:57

Summary judgment, 3:11, 3:86

DISMISSAL MOTIONS
Generally, 4:1-4:190
Abandonment of case

Generally, 4:96-4:102
For detailed treatment see index

heading ABANDONMENT OF CASE

BY PLAINTIFF, DISMISSAL BASED ON

Anti-SLAPP statute
Generally, 4:142-4:169
For detailed treatment see index

heading ANTI-SLAPP STATUTE,

INDEX
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DISMISSAL MOTIONS—Cont’d
Anti-SLAPP statute—Cont’d

DISMISSAL BASED ON

Briefs, sample supporting and
opposition

Generally, 4:170-4:190
For detailed treatment see index

heading SAMPLE SUPPORTING AND

OPPOSITION BRIEFS

Court’s inherent authority, 4:138-
4:141

Discovery, dismissal based on
Generally, 4:103-4:121
For detailed treatment see index

heading DISCOVERY

Failure to commence action within
year of dismissal

Generally, 4:74-4:95
For detailed treatment see index

heading FAILURE TO COMMENCE

ACTION WITHIN YEAR OF DIS-
MISSAL

Forum non conveniens
Generally, 4:2-4:15
For detailed treatment see index

heading FORUM NON CONVENI-
ENS, DISMISSAL BASED ON

Indispensable party, failure to join
Generally, 4:122-4:132
For detailed treatment see index

heading INDISPENSABLE PARTY,
DISMISSAL BASED ON FAILURE TO

JOIN

Inherent authority of court, 4:138-
4:141

Judgment on pleadings compared,
2:8

Local rules or standing orders, viola-
tion

Generally, 4:133-4:137
For detailed treatment see index

heading LOCAL RULES OR STAND-
ING ORDERS, DISMISSAL BASED ON

VIOLATION

Process, insufficient
Generally, 4:16-4:43
For detailed treatment see index

heading PROCESS, INSUFFICIENT,
DISMISSAL BASED ON

DISMISSAL MOTIONS—Cont’d
Prosecution, delay in

Generally, 4:44-4:73
For detailed treatment see index

heading DELAY IN PROSECUTION,
DISMISSAL BASED ON

Summary of motions, 4:1

DUE PROCESS
Delay in prosecution, dismissal based

on, 4:67

EMPLOYMENT CASES
Summary judgment, 3:11, 3:86

ESTOPPEL
See index heading WAIVER AND ESTOP-

PEL

EVIDENCE
Judgment on pleadings

Generally, 2:20-2:22, 2:30
For detailed treatment see index

heading JUDGMENT ON PLEAD-
INGS, MOTION FOR

Motion to strike, evidence on motion,
1:13, 1:26

SLAPP suits, evidence on special
motion to dismiss, 4:147-4:149,
4:166

Summary judgment
Generally, 3:52-3:74
For detailed treatment see index

heading SUMMARY JUDGMENT OR

SUMMARY ADJUDICATION

EXHIBITS
Summary judgment, 3:62, 3:128

FAILURE TO COMMENCE
ACTION WITHIN YEAR OF
DISMISSAL, DISMISSAL
BASED ON

Generally, 4:74-4:95
Action defined, 4:77
Affidavit of defendant in support of

motion, 4:180
Arbitration, tolling after, 4:85
Briefs. See ‘‘Sample supporting and

opposition briefs’’ under this
heading

Duly commenced defined, 4:88

MASSACHUSETTS SUMMARY JUDGMENT
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FAILURE TO COMMENCE
ACTION WITHIN YEAR OF
DISMISSAL, DISMISSAL
BASED ON—Cont’d

Excluded actions, 4:78
Excuses for delay

Generally, 4:83-4:85, 4:90-4:95
Impossibility, impracticability or

futility, 4:84
Mistake, 4:92
Settlement, 4:94
Stay of proceedings, 4:93
Tolling. See ‘‘Tolling’’ under this

heading
Waiver and estoppel, 4:95

Forum non conveniens, 4:179
Grounds for motion, 4:80
Impossibility, impracticability or

futility, 4:84
Lack of jurisdiction, sample support-

ing and opposition briefs, 4:176
Memorandum of law in support of

motion, 4:175
Mistake, 4:92
Motion to dismiss amended com-

plaint, reply in support of, 4:179
Notice, 4:82, 4:174
Opposition citations

Generally, 4:86-4:95
Duly commenced defined, 4:88
Excuses. See ‘‘Excuses for delay’’

under this heading
General authorities, 4:86-4:88
Mistake, 4:92
Policy to try cases on merits, 4:87
Procedural considerations, 4:89
Tolling. See ‘‘Tolling’’ under this

heading
Order to dismiss action, 4:188
Overview of motion, 4:75
Policy to try cases on merits, 4:87
Primary authorities, 4:76-4:79
Procedural considerations, 4:81,

4:82, 4:89
Purpose of statute, 4:79
Sample supporting and opposition

briefs
Generally, 4:174-4:178

FAILURE TO COMMENCE
ACTION WITHIN YEAR OF
DISMISSAL, DISMISSAL
BASED ON—Cont’d

Sample supporting and opposition
briefs—Cont’d

Affidavit of defendant in support
of motion, 4:180

Forum non conveniens, 4:179
Lack of jurisdiction, 4:176
Memorandum of law in support of

motion, 4:175
Notice of motion to dismiss, 4:174
Order to dismiss action, 4:188
Reply in support of motion to

dismiss amended complaint,
4:179

Settlement, 4:94
Stay of proceedings, 4:93
Supporting citations

Generally, 4:76-4:85
Action defined, 4:77
Excluded actions, 4:78
Excuses. See ‘‘Excuses for delay’’

under this heading
Grounds for motion, 4:80
Notice, 4:82
Primary authorities, 4:76-4:79
Procedural considerations, 4:81,

4:82
Purpose of statute, 4:79
Tolling. See ‘‘Tolling’’ under this

heading
Text of motion, suggested, 4:74
Tolling

Generally, 4:83-4:85, 4:91-4:94
Arbitration, tolling after, 4:85
Impossibility, impracticability or

futility, 4:84
Mistake, 4:92
Settlement, 4:94
Stay of proceedings, 4:93

Waiver and estoppel, 4:95

FAILURE TO PROSECUTE
Affidavit of plaintiff in opposition to

motion to dismiss, 4:184

INDEX
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FAILURE TO PROSECUTE
—Cont’d

Appellate brief in opposition to dis-
missal and failure to grant con-
tinuance, 4:185

Memorandum of law in opposition to
motion to dismiss, 4:183

Order to dismiss, 4:187

FORUM NON CONVENIENS,
DISMISSAL BASED ON

Generally, 4:2-4:15
Affidavit in opposition to motion,

plaintiff’s, 4:182
Alternative forum, suitability, 4:12
Burden of proof, 4:10
Description and purpose, 4:5, 4:8
Discretionary nature of motion, 4:6
Factors weighed by court, 4:7
Forum selection clauses, 4:11, 4:14
Memorandum of law in opposition to

motion, 4:181
Opposition citations

Generally, 4:12-4:15
Alternative forum, suitability, 4:12
Forum selection clauses, 4:14
Presumptively convenient forum,

4:13
Stay as alternative remedy, 4:15

Opposition to motion
Affidavit in opposition to motion,

plaintiff’s, 4:182
Brief, sample, 4:178
Memorandum of law, plaintiff’s,

4:181
Overview of motion, 4:3
Presumptively convenient forum,

4:13
Primary authorities, 4:4-4:8
Procedural considerations, 4:9, 4:10
Sample motion, 4:177
Stay as alternative remedy, 4:15
Suitability of forum, 4:8
Supporting citations

Generally, 4:4-4:11
Burden of proof, 4:10
Description and purpose, 4:5, 4:8
Discretionary nature of motion, 4:6
Factors weighed by court, 4:7

FORUM NON CONVENIENS,
DISMISSAL BASED ON
—Cont’d

Supporting citations—Cont’d
Forum selection clauses, 4:11
Primary authorities, 4:4-4:8
Procedural considerations, 4:9,

4:10
Suitability of forum, 4:8

Text of motion, suggested, 4:2

INDISPENSABLE PARTY,
DISMISSAL BASED ON
FAILURE TO JOIN

Generally, 4:122-4:132
Amendment, 4:129
Discretionary nature of motion, 4:132
Equity and good conscience, 4:127
Grounds for motion, 4:126, 4:127
Nonindispensable parties, 4:131
Opposition citations

Generally, 4:128-4:132
Amendment, 4:129
Discretionary nature of motion,

4:132
Nonindispensable parties, 4:131
Waiver, 4:130

Overview of motion, 4:123
Primary authorities, 4:124, 4:125
Supporting citations

Generally, 4:124-4:127
Equity and good conscience, 4:127
Grounds for motion, 4:126, 4:127
Primary authorities, 4:124, 4:125

Text of motion, suggested, 4:122
Waiver, 4:130

INFERENCES
Delay in prosecution, dismissal based

on, no inference of prejudice,
4:60

Summary judgment, evidence on
motion, 3:61, 3:124

INHERENT AUTHORITY OF
COURT

Dismissal based on, 4:138-4:141

MASSACHUSETTS SUMMARY JUDGMENT
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INSURANCE
Summary judgment in insurance

cases, 3:14, 3:89

INTERLOCUTORY REVIEW
Anti-SLAPP statute, petition for

relief from denial of review,
4:195

ISSUANCE OF PERMIT
Improper permit issuance

Opposition to motion, 2:42
Septic system contruction, Not

erroneous
Judicial notice, 2:35

JOINDER OF PARTIES
Indispensable party, failure to join

Generally, 4:122-4:132
For detailed treatment see index

heading INDISPENSABLE PARTY,
DISMISSAL BASED ON FAILURE TO

JOIN

JUDGMENT ON PLEADINGS,
MOTION FOR

Generally, 2:1-2:43
Amendment

Entry of judgment where no
amendment permitted or filed,
2:19

Leave to amend, 2:18, 2:29
Answer fails to state defense (Rule

12(c)), 2:12, 2:27
Appellate review, opposition cita-

tions, 2:31
Briefs. See ‘‘Sample supporting and

opposition briefs’’ under this
heading

Cause of action
Entire cause of action, motion as

to, 2:13
No cause of action stated (Rule

12(b)(6)), 2:11, 2:26
Splitting cause of action, 2:15

Common law compared, 2:5
Cross motion by defendants, 2:39
Entire pleading or cause of action,

motion as to (Rule 12(c)), 2:13
Entry of judgment where no amend-

ment permitted or filed, 2:19

JUDGMENT ON PLEADINGS,
MOTION FOR—Cont’d

Evidence on motion
Generally, 2:20-2:22
Face of pleadings, grounds appear-

ing on, 2:21
Judicially noticed matter, 2:22
Opposition citations, 2:30

Face of pleadings, grounds appearing
on, 2:21

Grounds for motion
Generally, 2:9-2:15, 2:25-2:28
Answer fails to state defense (Rule

12(c)), 2:12, 2:27
Entire pleading or cause of action

(Rule 12(c)), 2:13
Face of pleadings, grounds must

appear on, 2:21
Lack of jurisdiction (Rule 12(c)),

2:10, 2:25
No cause of action stated (Rule

12(b)(6)), 2:11, 2:26
Res judicata, 2:14
Rule 12(b), 2:9
Splitting cause of action, 2:15
Statute of limitations, 2:28
Statutory grounds, 2:9

Judicial notice
Grounds for motion appearing in

judicially noticed matter, 2:22
Request for judicial notice in sup-

port of defendant’s motion,
2:36

Lack of jurisdiction (Rule 12(c)),
2:10, 2:25

Leave to amend, 2:18, 2:29
Liberal construction of pleadings,

2:24
Memorandum in opposition to

motion, points and authorities,
2:41

Memorandum in support of, action to
confirm arbitration award, 2:38

Motion to dismiss compared, 2:8
Motion to strike compared, 2:6
No cause of action stated (Rule

12(b)(6)), 2:11
Notice of hearing on motion, 2:33

INDEX
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JUDGMENT ON PLEADINGS,
MOTION FOR—Cont’d

Opposition citations
Generally, 2:23-2:31
Appellate review, 2:31
Defendant’s points and authorities,

2:40
Evidence on motion, 2:30
Grounds. See ‘‘Grounds for

motion’’ under this heading
Leave to amend, 2:29
Liberal construction of pleadings,

2:24
Memorandum, points and authori-

ties, 2:41
Points and authorities, supporting and

opposing, 2:34, 2:37, 2:41
Procedural requirements

Generally, 2:16-2:19
Entry of judgment where no

amendment permitted or filed,
2:19

Leave to amend after granting
motion, 2:18

Supporting matter, 2:16
Timing of motion, 2:17
Trial cutoff (Rule 12(c)), 2:17

Reply to opposition to motion, 2:43
Res judicata, 2:14
Sample supporting and opposition

briefs
Generally, 2:32-2:43
Cross motion by defendants, 2:39
Judicial notice in support of

defendant’s motion, request
for, 2:36

Memorandum in support of, action
to confirm arbitration award,
2:38

Notice of hearing on motion, 2:33
Opposition to motion, defendant’s

points and authorities, 2:40
Points and authorities, Issuance of

permit, 2:35
Points and authorities, supporting

and opposing, 2:34, 2:37
Reply to motion, 2:43

JUDGMENT ON PLEADINGS,
MOTION FOR—Cont’d

Sample supporting and opposition
briefs—Cont’d

Septic system construction,
improper permit issuance,
2:42

Splitting cause of action, 2:15
Statute of limitations, opposition cita-

tions, 2:28
Statutory authority, 2:3
Statutory grounds, 2:9
Summary judgment compared, 2:7
Summary of motion, 2:2
Supporting authorities

Generally, 2:3-2:22
Common law compared, 2:5
Evidence. See ‘‘Evidence on

motion’’ under this heading
Grounds. See ‘‘Grounds for

motion’’ under this heading
Motion to dismiss compared, 2:8
Motion to strike compared, 2:6
Procedure. See ‘‘Procedural

requirements’’ under this
heading

Statutory authority, 2:3
Summary judgment compared, 2:7
Typical use of motion, 2:4

Text of motion, suggested, 2:1
Timing of motion, 1:11, 2:17
Trial cutoff (Rule 12(c)), 2:17
Typical use of motion, 2:4

JUDICIAL NOTICE
Judgment on pleadings, 2:22, 2:36
Motion to strike

Proposed order, 1:55
Summary judgment, 3:63, 3:127,

3:139

JURISDICTION
Briefs supporting and opposing,

samples based on lack of juris-
diction, 4:178

Judgment on pleadings, lack of juris-
diction (Rule 12(c)), 2:10, 2:25

Sample motion to dismiss based on
lack of jurisdiction, 4:177

MASSACHUSETTS SUMMARY JUDGMENT
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JURY TRIAL
Motion to strike, jury demands, 1:16,

1:41

LEGAL MALPRACTICE
Summary judgment, 3:15, 3:90

LOCAL RULES OR STANDING
ORDERS, DISMISSAL BASED
ON VIOLATION

Generally, 4:133-4:137
Notice requirement, 4:136
Opposition citations, 4:137
Overview of motion, 4:134
Primary authorities, 4:135
Procedural considerations, 4:136
Supporting citations, 4:135, 4:136
Text of motion, suggested, 4:133

MISTAKE
Failure to commence action within

year of dismissal, dismissal
based on, 4:92

Summary judgment, 3:8, 3:83

MOOTNESS
Abandonment of case by plaintiff,

dismissal based on, 4:99, 4:102

MOTION TO STRIKE
Generally, 1:1-1:57
Absence of motion, opposition cita-

tions, 1:28
Affirmative defense, 1:40
Amendment

Grant of motion: amendment or
answer, 1:12

Improper amendment, 1:17
Pleading capable of amendment,

1:29
Answer, striking, 1:22, 1:44
Appeals, striking, 1:7
Appellate briefs

Abuse of discretion, motion to
strike opposition papers, 1:56

Appropriateness of motion to
strike opposition papers, 1:57

Attorney’s fees
Notice of hearing and memoran-

dum of points and authorities

MOTION TO STRIKE—Cont’d
Attorney’s fees—Cont’d

in support of motion to strike,
1:36, 1:37

Prayer for relief, improper, 1:20
Briefs

Appellate briefs. See ‘‘Appellate
briefs’’ under this heading

Sample briefs. See ‘‘Sample sup-
porting and opposition briefs’’
under this heading

Cause of action, improper, 1:15
Complaint (jury demand), 1:52
Cross-complaint, striking, 1:22
Discretion of court, 1:4, 1:30
Dismiss amended complaint, motion

to strike motion, 1:51
ERISA

Portions of complaint, 1:42
Evidence on motion, 1:13, 1:26
Grant of motion: amendment or

answer, 1:12
Immaterial or impertinent matter,

1:14, 1:31
Judgment on pleadings, timing of

motion, 1:11
Judgment on pleadings compared,

2:6
Judicial notice

Proposed order, 1:55
Jury demands, 1:16, 1:33, 1:41
Liberal construction, 1:25
Memoranda

Complaint (jury demand), 1:52
Opposition citation, class action

allegations, 1:50
Opposition of motion, points and

authorities, 1:48
Support of motion, class action

allegations, 1:49
Support of motion, points and

authorities, 1:47
Undisclosed expert, declaration of,

1:53, 1:54
Notice of hearing and memorandum

of points and authorities in sup-
port of motion to strike
attorney’s fees, 1:36, 1:37

INDEX
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MOTION TO STRIKE—Cont’d
Opposing motion to strike

supplemental pleading in
opposition to motion for trustee
process, 1:46

Opposition citations
Generally, 1:24-1:34
Absence of motion, 1:28
Amended complaint, motion to

strike motion to dismiss, 1:51
Discretion of court, 1:30
Dismiss amended complaint,

motion to strike motion, 1:51
Evidence on motion, 1:26
Jury demand, 1:33
Liberal construction, 1:25
Memoranda, class action allega-

tions, 1:50
Memorandum, points and authori-

ties, 1:45, 1:48, 1:51
No legal basis, 1:32, 1:33
Pleading capable of amendment,

1:29
Procedural rules, compliance with,

1:34
Redundant, immaterial,

impertinent, or scandalous
matter, 1:31

Timeliness, 1:27
Overview of motion, 1:2
Pleading, untimely, 1:23
Pleading not drawn in conformity

with laws, no signature, 1:21
Prayer for relief, improper

Generally, 1:18-1:20
Attorney’s fees, 1:20
Punitive damage allegations, 1:19

Procedural requirements
Generally, 1:9
Compliance with procedural rules,

1:34
Grant of motion: amendment or

answer, 1:12
Statutory provisions, 1:8
Timing of motion, 1:10, 1:11

Punitive damages
Improper prayer for relief, 1:19
Plaintiff’s opposition to motion,

punitive damages arising from

MOTION TO STRIKE—Cont’d
Punitive damages—Cont’d

violation of M.G.L. 93 §§ 52,
63, 1:38

Redundant, immaterial, impertinent,
or scandalous matter, 1:14, 1:31

Sample documents
Affidavit opposing motion to strike

supplemental pleading in
opposition to motion for
trustee process, 1:46

Affirmative defense, 1:40
Jury demand, 1:41
Memorandum of points and

authorities in opposition to
motion to strike supplemental
pleading, 1:45

Motion to strike portions of com-
plaint under ERISA, 1:42

Supplemental pleading opposing
motion for trustee process,
1:43, 1:45

Supporting and opposition briefs
Generally, 1:35-1:40
Attorney’s fees, motion to strike

portions of complaint,
notice of hearing and sup-
porting memorandum of
points and authorities, 1:36,
1:37

Punitive damages arising from
violation of M.G.L. 93
§§ 52, 63, plaintiff’s
opposition to motion to
strike, 1:38

Scandalous matter, 1:14
Signature on pleading, lack of, 1:21
Statutory authority, 1:3
Supplemental pleading opposing

motion for trustee process, 1:43,
1:45

Supporting citations
Generally, 1:3-1:23
Amendment, improper, 1:17
Answer, striking, 1:22
Appeals, striking, 1:7
Attorney’s fees claim, striking,

1:20
Cause of action, improper, 1:15

MASSACHUSETTS SUMMARY JUDGMENT
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MOTION TO STRIKE—Cont’d
Supporting citations—Cont’d

Cross-complaint, striking, 1:22
Discovery and discovery abuse,

motion arising from, 1:6
Discretion of court, 1:4
Evidence on motion, 1:13
Grant of motion: amendment or

answer, 1:12
Jury demands, 1:16
Memoranda, class action allega-

tions, 1:49
Memorandum, points and authori-

ties, 1:47
Pleading, untimely, 1:23
Pleading not drawn in conformity

with laws, no signature, 1:21
Prayer for relief, improper, 1:18-

1:20
Procedure. See ‘‘Procedural

requirements’’ under this
heading

Punitive damage allegations, strik-
ing, 1:19

Redundant, immaterial,
impertinent, or scandalous
matter, 1:14

Signature on pleading, lack of,
1:21

Statutory authority, 1:3
Timing of motion, 1:10, 1:11
Typical use of motion, 1:5-1:7

Text of motion, suggested, 1:1
Timing of motion

Generally, 1:10
Motion for judgment on pleadings,

1:11
Opposition citations, 1:27

Typical use of motion
Generally, 1:5-1:7
Appeals, striking, 1:7
Discovery and discovery abuse,

arising from, 1:6
Undisclosed expert, declaration of,

1:53, 1:54
Untimeliness of pleading, 1:23
Witness and exhibit lists, 1:44

NOTICE
Anti-SLAPP statute, notice of hear-

ing on motion to dismiss por-
tions of complaint, 4:189

Discovery, dismissal based on, notice
as prerequisite, 4:117

Failure to commence action within
year of dismissal, dismissal
based on, 4:82, 4:174

Judgment on pleadings, notice of
hearing on motion, 2:33

Local rules or standing orders, dis-
missal based on violation, notice
requirement, 4:136

Process, insufficient, dismissal based
on, notice required, 4:22

Summary judgment, notice of
motion, 3:22, 3:135, 3:141

Summons, failure to serve, notice of
motion to dismiss, 4:171

OBJECTIONS
Evidence on motion for summary

judgment. See index heading
SUMMARY JUDGMENT OR SUMMARY

ADJUDICATION

ORDERS
Failure to commence action within

year of dismissal, order to
dismiss, 4:188

Failure to prosecute, order to dismiss,
4:187

Standing orders, dismissal based on
violation

Generally, 4:133-4:137
For detailed treatment see index

heading LOCAL RULES OR STAND-
ING ORDERS, DISMISSAL BASED ON

VIOLATION

Summary judgment. See index head-
ing SUMMARY JUDGMENT OR SUM-
MARY ADJUDICATION

Summons, failure to serve, order to
dismiss, 4:186

PARTIES
Indispensable party, failure to join

Generally, 4:122-4:132
For detailed treatment see index

heading INDISPENSABLE PARTY,

INDEX
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PARTIES—Cont’d
Indispensable party, failure to join

—Cont’d
DISMISSAL BASED ON FAILURE TO

JOIN

PERSONAL INJURIES
Summary judgment, 3:10, 3:85

PREMISES LIABILITY
Summary judgment, 3:12, 3:87

PROCESS, INSUFFICIENT,
DISMISSAL BASED ON

Generally, 4:16-4:43
Abuse of process, 4:32
Appearance, 4:29-4:31, 4:40
Delay, excuse for

Generally, 4:36-4:43
Appearance by defendant, 4:40
Impossibility, impracticability or

futility, 4:38
Misnomer, 4:37
Time for service, 4:39
Tolling, 4:38
Waiver and estoppel, 4:41-4:43

Description and purpose, 4:20
Enlargement of time, 4:25
Estoppel. See ‘‘Waiver and estoppel’’

under this heading
Evasion of process, 4:26
Excuses. See ‘‘Delay, excuse for’’

and ‘‘Opposition excuses,
overcoming’’ under this heading

Expiration of time, determining, 4:23
General appearance

Participation in litigation, 4:31
Stipulation, 4:30

Impossibility, impracticability or
futility, 4:27, 4:38

Judicial discretion and amendment,
4:35

Litigation, participation in, 4:31
Mandatory provision, 4:19
Misnomer, excuse for delay, 4:37
Notice required, 4:22
Opposition citations

Generally, 4:34-4:43
Delay. See ‘‘Delay, excuse for’’

under this heading

PROCESS, INSUFFICIENT,
DISMISSAL BASED ON
—Cont’d

Opposition citations—Cont’d
Judicial discretion and amendment,

4:35
Policy to try cases on merits, 4:34

Opposition excuses, overcoming
Generally, 4:25-4:33
Abuse of process, 4:32
Appearance, 4:29-4:31
Defendant evading process, 4:26
Enlargement of time, 4:25
General appearance, 4:30, 4:31
Impossibility, impracticability or

futility, 4:27
Litigation, participation in, 4:31
Stipulation, 4:28, 4:30
Tolling, 4:26, 4:27
Waiver and estoppel, 4:33

Overview of motion, 4:17
Participation in litigation, 4:31
Policy to try cases on merits, 4:34
Primary authorities, 4:18-4:21
Procedural considerations, 4:22-4:24
Quash motion, alternative to, 4:21
Rule 12(b) motion, waiver where

failure to join defense, 4:43
Service, time for, 4:39
Stipulation, 4:28, 4:30
Summons, failure to serve

Generally, 4:171-4:173
For detailed treatment see index

heading SUMMONS, FAILURE TO

SERVE

Supporting citations
Generally, 4:18-4:33
Description and purpose, 4:20
Excuses. See ‘‘Opposition excuses,

overcoming’’ under this head-
ing

Expiration of time, determining,
4:23

Mandatory provision, 4:19
Notice required, 4:22
Primary authorities, 4:18-4:21
Procedural considerations, 4:22-

4:24

MASSACHUSETTS SUMMARY JUDGMENT
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PROCESS, INSUFFICIENT,
DISMISSAL BASED ON
—Cont’d

Supporting citations—Cont’d
Quash motion, alternative to, 4:21
Timing of motion, 4:24

Text of motion, suggested, 4:16
Time

Enlargement of time, 4:25
Expiration of time, determining,

4:23
Motion, timing of, 4:24, 4:36
Service, time for, 4:39

Tolling
Defendant evading process, 4:26
Impossibility, impracticability or

futility, 4:27, 4:38
Waiver and estoppel

Failure to join defense in rule
12(b) motion, 4:43

Opposition citations, 4:41-4:43
Opposition excuses, overcoming,

4:33

PROPERTY DAMAGE
Summary judgment, 3:10, 3:85

PROSECUTION
Dismissal based on delay

Generally, 4:44-4:73
For detailed treatment see index

heading DELAY IN PROSECUTION,
DISMISSAL BASED ON

Failure to prosecute
Affidavit of plaintiff in opposition

to motion to dismiss, 4:184
Appellate brief in opposition to

dismissal and failure to grant
continuance, 4:185

Memorandum of law in opposition
to motion to dismiss, 4:183

Order to dismiss, 4:187

PUNITIVE DAMAGES
Motion to strike

Answer, 1:39
Improper prayer for relief, 1:19
Plaintiff’s opposition to motion,

punitive damages arising from

PUNITIVE DAMAGES—Cont’d
Motion to strike—Cont’d

violation of M.G.L. 93 §§ 52,
63, 1:38

RES JUDICATA
Judgment on pleadings, motion for,

2:14

RULES
Local rules, dismissal based on viola-

tion
Generally, 4:133-4:137
For detailed treatment see index

heading LOCAL RULES OR STAND-
ING ORDERS, DISMISSAL BASED ON

VIOLATION

SAMPLE SUPPORTING AND
OPPOSITION BRIEFS

Generally, 4:170
Anti-SLAPP motion to dismiss por-

tions of complaint
Generally, 4:189-4:193
For detailed treatment see index

heading ANTI-SLAPP STATUTE,
DISMISSAL BASED ON

Failure to commence action within
year of dismissal

Generally, 4:174-4:178
For detailed treatment see index

heading FAILURE TO COMMENCE

ACTION WITHIN YEAR OF DIS-
MISSAL

Failure to prosecute
Affidavit of plaintiff in opposition

to motion to dismiss, 4:184
Appellate brief in opposition to

dismissal and failure to grant
continuance, 4:185

Memorandum of law in opposition
to motion to dismiss, 4:183

Judgment on pleadings
Generally, 2:32-2:43
For detailed treatment see index

heading JUDGMENT ON PLEAD-
INGS, MOTION FOR

Motion to dismiss, forum non conve-
niens and lack of jurisdiction,
4:178
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SAMPLE SUPPORTING AND
OPPOSITION BRIEFS—Cont’d

Motion to strike
Generally, 1:35-1:40
For detailed treatment see index

heading MOTION TO STRIKE

Summary judgment
Generally, 3:134-3:150
For detailed treatment see index

heading SUMMARY JUDGMENT OR

SUMMARY ADJUDICATION

Summons, failure to serve
Generally, 4:171-4:173
For detailed treatment see index

heading SUMMONS, FAILURE TO

SERVE

SANCTIONS
Summary judgment, 3:75-3:77,

3:131-3:133

SETTLEMENT
Failure to commence action within

year of dismissal, dismissal
based on, 4:94

SLAPP SUITS
Anti-SLAPP statute

Generally, 4:142-4:169
For detailed treatment see index

heading ANTI-SLAPP STATUTE,
DISMISSAL BASED ON

STATUTE OF LIMITATIONS
Judgment on pleadings, motion for,

opposition citations, 2:28

STAY OF PROCEEDINGS
Failure to commence action within

year of dismissal, dismissal
based on, 4:93

Forum non conveniens, stay as
alternative remedy, 4:15

SLAPP suit, stay of discovery, 4:155,
4:167

STIPULATIONS
Process, insufficient, dismissal based

on, 4:28, 4:30
Summary judgment motion, stipu-

lated facts, 3:65

STRIKE
See index heading MOTION TO STRIKE

SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION

Generally, 3:1-3:159
Admissions

Contradictory admissions, 3:123
Opposition evidence, attacking,

3:68
Supporting evidence, admissible,

3:60
Affidavits

Continuance, 3:36
Evidence on motion, 3:58, 3:67
Supporting evidence, attacking,

3:118, 3:119
Affirmative defense, 3:46, 3:111
Amendment of pleadings

Generally, 3:32, 3:101
Continuance due to amendment or

new reply argument, 3:98
Liberally granted, 3:103
Must be requested, 3:33, 3:102

Appellate review
Generally, 3:78
Appellate briefs

Abuse of discretion, motion to
strike opposition papers,
1:56

Appropriateness of motion to
strike opposition papers,
1:57

Sanctions, 3:133
Standard of review, 3:79

Argument vs. evidence, 3:126
Authority for motion, 3:3-3:5
Briefs

Appellate briefs. See ‘‘Appellate
review’’ under this heading

Sample briefs. See ‘‘Sample sup-
porting and opposition briefs’’
under this heading

Burden of proof
Generally, 3:42-3:51, 3:108-3:113
Affirmative defense, 3:46, 3:111
Answer or response, defect in,

3:50

MASSACHUSETTS SUMMARY JUDGMENT
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SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION
—Cont’d

Burden of proof—Cont’d
Defense motion

Generally, 3:43, 3:109-3:112
Affirmative defense, 3:46, 3:111
Negating plaintiff’s case, 3:45,

3:110
Other party, shifting burden to,

3:47
Plaintiff’s discovery,

defendant’s reliance on,
3:112

Shifting based on discovery,
3:44

Elements of cause of action, prov-
ing, 3:49

Negating plaintiff’s case, 3:45,
3:110

Other party, shifting burden to,
3:47, 3:51

Plaintiff’s discovery, defendant’s
reliance on, 3:112

Plaintiff’s motion
Generally, 3:48, 3:113
Answer or response, defect in,

3:50
Each element of cause of action,

proving, 3:49
Other party, shifting burden to,

3:51
Shifting based on discovery, 3:44

Cause of action, proving each ele-
ment, 3:49

Conclusory statements, 3:125
Conflicting local rules, 3:20, 3:104
Constitutional cases, 3:16, 3:92
Construction site accident

Memorandum of law opposing
summary judgment, 3:158

Separate statement of undisputed
material facts in support of
motion, 3:159

Continuances
Generally, 3:34, 3:95
Additional discovery, continuance

for, 3:97
Affidavits required, 3:36

SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION
—Cont’d

Continuances—Cont’d
Amendment or new reply argu-

ment, continuance due to,
3:98

Discretion of court, 3:37, 3:96
Fees and costs imposed on request-

ing party, 3:38
Opposing continuance, 3:35
Separate statement, continuance to

file, 3:99
Contract cases, 3:13, 3:88
Dangerous condition of property, 3:9,

3:84
Declarations

Incompetent declarations, 3:67
Opposition citations, 3:118
Personal knowledge, declarant

lacks, 3:119
Supporting declaration, 3:140
Supporting evidence, 3:58

Description and purpose, 3:4
Discovery

Continuance for additional
discovery, 3:97

Evidence on motion, discovery and
discovery responses, 3:59,
3:122

Plaintiff’s discovery, defendant’s
reliance on, 3:112

Discrimination cases, 3:86
Dramshop action, memorandum of

law in opposition to motion,
3:160

Drastic remedy, 3:5, 3:81
Employment cases, 3:11, 3:86
Evidence on motion

Generally, 3:52-3:74, 3:114-3:130
Admissions, 3:60, 3:68, 3:123
Affidavits, 3:58, 3:67, 3:118
Argument vs. evidence, 3:126
Conclusory statements, 3:125
Declarations, 3:58, 3:67, 3:118,

3:119
Discovery and discovery respon-

ses, 3:59, 3:122
Exhibits, 3:62

INDEX

Index-17



SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION
—Cont’d

Evidence on motion—Cont’d
Format of evidence, 3:31
Genuine issue of material fact,

3:54, 3:116
Incompetent evidence, waiver of

objection, 3:130
Incorporation by reference, 3:64
Inferences, 3:61, 3:124
Judicial notice, 3:63, 3:127
Lack of evidence, 3:69
Objections

Generally, 3:70-3:74
Oral objections, 3:72
Ruling on objections, 3:73
Waiver of objections, 3:74,

3:129, 3:130
Written objections in form of

motion to strike, 3:71
Opposition evidence, attacking

Generally, 3:66-3:69
Admissions, 3:68
Affidavits and declarations,

incompetent, 3:67
Lack of evidence, 3:69
Speculation or conjecture, 3:69

Opposition evidence, liberal
construction, 3:115

Oral objections, 3:72
Personal knowledge, declarant

lacks, 3:119
Pleadings, acceptable and unac-

ceptable use, 3:55, 3:56
Ruling on objections, 3:73
Speculation or conjecture, 3:69,

3:121
State of mind issue, 3:120
Stipulated facts, 3:65
Strict construction of movant’s

evidence, 3:53
Supporting evidence, admissible

Generally, 3:57-3:65
Admissions, 3:60
Affidavits, 3:58
Declarations, 3:58
Discovery and discovery respon-

ses, 3:59

SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION
—Cont’d

Evidence on motion—Cont’d
Supporting evidence, admissible

—Cont’d
Exhibits, 3:62
Incorporation by reference, 3:64
Inferences, 3:61
Judicial notice, 3:63
Stipulated facts, 3:65

Supporting evidence, attacking
Generally, 3:117-3:128
Admissions, contradictory,

3:123
Affidavits and declarations,

3:118, 3:119
Argument vs. evidence, 3:126
Conclusory statements, 3:125
Discovery and discovery respon-

ses, 3:122
Exhibits, improper reference to,

3:128
Inferences, conflicting, 3:124
Judicial notice, improper, 3:127
Personal knowledge, declarant

lacks, 3:119
Speculation or conjecture, 3:121
State of mind issue, 3:120

Waiver of objections, 3:74
Written objections in form of

motion to strike, 3:71
Exhibits

Evidence on motion, 3:62
Improper reference to, 3:128

Fees and costs imposed on party
requesting continuance, 3:38

Format and content of motion
Generally, 3:29-3:31
Evidence format, 3:31
Moving papers, 3:29
Opposition papers, 3:30

Genuine issue
Generally, 3:6
Evidence on motion, 3:54, 3:116
Re opposition to motion, 3:7

Incorporation by reference, evidence
on motion, 3:64

MASSACHUSETTS SUMMARY JUDGMENT
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SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION
—Cont’d

Inferences
Evidence on motion, 3:61

Insurance cases, 3:14, 3:89
Joining motion of another, 3:40,

3:105
Judgment

Generally, 3:150-3:150
Alternate form, 3:152
Partial summary judgment, 3:151

Judgment on pleadings compared,
2:7

Judicial notice
Evidence on motion, 3:63
Improper, 3:127
Request for judicial notice in sup-

port of motion, 3:139
Legal malpractice cases, 3:15, 3:90
Liberal construction

Opposition evidence, 3:115
Opposition papers, 3:82

Local rules, conflicting, 3:20, 3:104
Memoranda of law, opposing motion,

3:143
Miscellaneous cases, 3:18, 3:91
Mistake, 3:8, 3:83
Motion to strike, written objections in

form of, 3:71
Moving papers, format and content,

3:29
Notice of motion, 3:22, 3:135, 3:141
Objections. See ‘‘Evidence on

motion’’ under this heading
Opposition and reply, timing, 3:23
Opposition citations

Generally, 3:80-3:133
Burden. See ‘‘Burden of proof’’

under this heading
Constitutional cases, 3:92
Continuances. See ‘‘Continu-

ances’’ under this heading
Contract cases, 3:88
Dangerous condition of property,

3:84
Discrimination cases, 3:86
Drastic remedy, 3:81

SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION
—Cont’d

Opposition citations—Cont’d
Employment cases, 3:86
Evidence. See ‘‘Evidence on

motion’’ under this heading
Insurance cases, 3:89
Legal malpractice cases, 3:90
Liberal construction of opposition

papers, 3:82
Local rules, conflicting, 3:104
Miscellaneous cases, 3:91
Mistake, 3:83
Personal injury cases, 3:85
Premises liability cases, 3:87
Procedure. See ‘‘Procedural

considerations’’ under this
heading

Property damage cases, 3:85
Sanctions, 3:131-3:133
Separate statement. See ‘‘Separate

statement’’ under this heading
Wrongful death cases, 3:85

Opposition evidence. See ‘‘Evidence
on motion’’ under this heading

Opposition papers
Failure to file, 3:106
Format and content, 3:30

Oral argument, 3:39, 3:100
Oral objections, 3:72
Orders

Generally, 3:147
Denial of motion, 3:107, 3:149
Partial summary judgment, 3:148
Proposed order and statement of

court’s ruling, 3:41
Overview of motion, 3:2
Partial summary judgment

Judgment, 3:151
Memorandum of law in support of

motion, 3:142
Notice of motion, 3:141
Order, 3:148

Personal injury cases, 3:10, 3:85
Pleadings, acceptable and unaccept-

able use, 3:55, 3:56
Premises liability cases, 3:12, 3:87
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SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION
—Cont’d

Procedural considerations
Generally, 3:19-3:41, 3:93-3:107
Amendment of pleadings, 3:32,

3:33, 3:101-3:103
Bringing motion, timing, 3:21
Conflicting local rules, 3:20
Continuances. See ‘‘Continu-

ances’’ under this heading
Evidence format, 3:31
Format and content of motion,

3:29-3:31
Joining motion of another, 3:40,

3:105
Moving papers, 3:29
Notice of motion, timing, 3:22
Opposition and reply

Failure to file opposition, 3:106
Opposition papers, 3:30
Timing, 3:23

Oral argument, 3:39, 3:100
Proposed order and statement of

court’s ruling, 3:41
Separate statement. See ‘‘Separate

statement’’ under this heading
Timing, 3:21-3:23

Property damage cases, 3:10, 3:85
Proposed order and statement of

court’s ruling, 3:41
Purpose and description, 3:4
Sample supporting and opposition

briefs
Generally, 3:134-3:155
Approval of subdivision from town

planning board, 3:156
Building permit, relief from denial

of, 3:157
Consolidated statement of

undisputed facts in support of
motion, workers compensa-
tion action, 3:138

Declaration in support of summary
judgment motion, 3:140

Defense motion
Consolidated statement of

undisputed facts in support
of motion, workers

SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION
—Cont’d

Sample supporting and opposition
briefs—Cont’d

Defense motion—Cont’d
compensation action, 3:138

Declaration in support of sum-
mary judgment motion,
3:140

Judicial notice in support of
motion, request for, 3:139

Memorandum of law in support
of motion, 3:136, 3:142

Negligence action claiming no
duty, 3:153

Notice of motion, 3:135
Partial summary judgment,

notice of motion and sup-
porting memorandum of
law, 3:141, 3:142

Separate statement of
undisputed material facts in
support of motion, 3:137

Workers compensation action,
consolidated statement of
undisputed facts in support
of motion, 3:138

Dramshop action, memorandum of
law in opposition to motion,
3:160

Judgment, 3:150-3:150
Judicial notice in support of

motion, request for, 3:139
Memoranda of law

Opposing motion, 3:143
Supporting motion, 3:136, 3:142

Memorandum of law in opposition
to motion, 3:158, 3:160

Negligence action claim of no
duty, 3:153, 3:154

Notice of motion, 3:135, 3:141
Orders. See ‘‘Orders’’ under this

heading
Partial summary judgment

Judgment, 3:151, 3:152
Notice of motion and supporting

memorandum of law,
3:141, 3:142

MASSACHUSETTS SUMMARY JUDGMENT
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SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION
—Cont’d

Sample supporting and opposition
briefs—Cont’d

Partial summary judgment
—Cont’d

Order, 3:148
Plaintiff’s opposition to

defendant’s summary judg-
ment motion, 3:154

Plaintiff’s opposition to motion
Memorandum of law, 3:143,

3:144
Statement of undisputed mate-

rial facts, 3:145
Written objections to evidence

submitted in support of
motion, 3:146

Relief from denial of building
permit, 3:157

Separate statement of undisputed
material facts in support of
motion, 3:159

Statement of facts in negligence
action, 3:155

Statement of undisputed material
facts, 3:137, 3:145

Town planning board approval of
subdivision, 3:156

Wage Act action, memorandum of
law in support of motion,
3:161

Workers compensation action,
consolidated statement of
undisputed facts in support of
motion, 3:138

Written objections to evidence
submitted in support of
motion, 3:146

Sanctions
Generally, 3:75-3:77, 3:131-3:133
Appellate review, 3:133
Moving party, sanctions against,

3:77, 3:131
Opposing party, sanctions against,

3:76, 3:132
Separate statement

Generally, 3:24-3:28, 3:93
Continuance to file, 3:99

SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION
—Cont’d

Separate statement—Cont’d
Failure to include, 3:28, 3:94
Format requirements, 3:27
Moving party, 3:25
Opposition statement, 3:26

Speculation or conjecture, 3:69,
3:121

Standard of review, 3:79
State of mind, attacking supporting

evidence, 3:120
Stipulated facts, evidence on motion,

3:65
Strict construction of movant’s evi-

dence, 3:53
Supporting citations

Generally, 3:3-3:79
Authority for motion, 3:3-3:5
Burden. See ‘‘Burden of proof’’

under this heading
Constitutional cases, 3:16
Contract cases, 3:13
Dangerous condition of property,

3:9
Description and purpose, 3:4
Discrimination cases, 3:11
Drastic but necessary measure, 3:5
Employment cases, 3:11
Evidence. See ‘‘Evidence on

motion’’ under this heading
Genuine issue, 3:6, 3:7
Insurance cases, 3:14
Legal malpractice cases, 3:15
Miscellaneous cases, 3:18
Mistake, 3:8
Personal injury, 3:10
Premises liability, 3:12
Procedure. See ‘‘Procedural

considerations’’ under this
heading

Property damage, 3:10
Review of motion, 3:78, 3:79
Sanctions, 3:75-3:77
Separate statement. See ‘‘Separate

statement’’ under this heading
Unlawful detainer cases, 3:17
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SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION
—Cont’d

Supporting citations—Cont’d
Wrongful death, 3:10

Text of motion, suggested, 3:1
Timing

Bringing motion, 3:21
Notice of motion, 3:22
Opposition and reply, 3:23

Unlawful detainer cases, 3:17
Wage Act action, memorandum of

law in support of motion, 3:161
Waiver of objections, 3:74, 3:129,

3:130
Written objections in form of motion

to strike, 3:71
Wrongful death cases, 3:10, 3:85

SUMMONS, FAILURE TO SERVE
Generally, 4:171-4:173
Affidavit of defendant in support of

motion, 4:173
Memorandum of law in support of

motion, 4:172
Notice of motion to dismiss, 4:171
Order to dismiss, 4:186

TOLLING
Delay in prosecution, dismissal based

on, 4:56, 4:57, 4:72

TRUSTEE
Supplemental pleading opposing

motion for process, 1:43, 1:45,
1:46

UNLAWFUL DETAINER
Summary judgment, 3:17

WAGE ACT
Summary judgment, memorandum of

law in support of motion for,
3:161

WAIVER AND ESTOPPEL
Delay in prosecution, dismissal based

on, 4:73
Failure to commence action within

year of dismissal, dismissal
based on, 4:95

Indispensable party, dismissal based
on failure to join, 4:130

Process. See index heading PROCESS,
INSUFFICIENT, DISMISSAL BASED ON

WRONGFUL DEATH
Summary judgment, 3:10, 3:85

MASSACHUSETTS SUMMARY JUDGMENT
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