Index

AFFIDAVITS

Summary judgment. See index head-
ing SUMMARY JUDGMENT OR SUM-
MARY ADJUDICATION

AFFIRMATIVE DEFENSES
Strike, motion to. See index heading
MOTION TO STRIKE

Summary judgment, burden of proof,
defendant’s motion, 3:45, 3:104

ALCOHOL

Motion to strike punitive damages
allegation against intoxicated
driver, 1:26

ANSWER

Judgment on pleadings, motion for,
answer fails to state defense,
2:22

Motion to strike, 1:29

APPELLATE REVIEW
Judgment on pleadings, motion for,
2:26
Summary judgment. See index head-
ing SUMMARY JUDGMENT OR SUM-
MARY ADJUDICATION

ATTORNEY’S FEES
See index heading MOTION TO STRIKE

BRIEFS

Dismissal motions, sample support-
ing and opposition briefs, 4:163,
4:174

Judgment on pleadings, motion for,
supporting and opposition
briefs, 2:27

Motion to strike, supporting and
opposition briefs, 1:44 et seq.

Summary judgment, supporting and
opposition briefs, 3:127

BURDEN OF PROOF

Dismissal. See index heading pis-
MISSAL MOTIONS

BURDEN OF PROOF—Cont’d
Summary judgment. See index head-
ing SUMMARY JUDGMENT OR SUM-
MARY ADJUDICATION

CONSTITUTIONAL LAW

Summary judgment, supporting and
opposition citations, 3:17, 3:89

CONTINUANCES
Dismissal. See index heading pis-
MISSAL MOTIONS
Summary judgment. See index head-
ing SUMMARY JUDGMENT OR SUM-
MARY ADJUDICATION

CONTRACTS
Service contract, breach of, objection
to motion to strike and memo-
randum of law, 1:62
Summary judgment, supporting and
opposition citations, 3:14, 3:85

COSTS
Attorney’s fees, see index heading
MOTION TO STRIKE

Security for costs, dismissal based on
failure to furnish
generally, 4:121-4:124
for detailed treatment see index
heading DISMISSAL MOTIONS
Summary judgment or summary
adjudication, continuances, fees
and costs imposed on requesting
party, 3:38

CROSS-COMPLAINT
Motion to strike, 1:29

DANGEROUS CONDITION OF
PROPERTY
Summary judgment, supporting and
opposition citations, 3:10, 3:81
DEATH, WRONGFUL

Summary judgment, supporting and
opposition citations, 3:11
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DECLARATORY RELIEF
Judgment on pleadings compared,

DELAY
Dismissal based on delay in prosecu-

tion. See index heading pisMISSAL

MOTIONS

DEMURRER

Judgment on pleadings, motion for,
demurrer compared, 2:5

DISABILITY BENEFITS

Motion to strike and memorandum in
support, 1:48, 1:49

DISCOVERY
Misuse by plaintiff, dismissal based
on
generally, 4:125-4:145
for detailed treatment see index
heading DISMISSAL MOTIONS
Motion to strike arising from
discovery abuse, 1:5
Summary judgment. See index head-
ing SUMMARY JUDGMENT OR SUM-
MARY ADJUDICATION

DISCRIMINATION

Summary judgment in discrimination
cases, supporting and opposition
citations, 3:12, 3:83

DISMISSAL MOTIONS
Generally, 4:1-4:170
All counts of complaint, motion to
dismiss, 4:175
Briefs, sample supporting and
opposition, 4:163, 4:174
Burden of proof
discovery, misuse by plaintiff,
plaintiff’s burden to show
failure not willful, 4:130

forum non conveniens, dismissal
based on, 4:12

Commencement of action with year
of dismissal. See “‘Failure to
commence action within year of
dismissal, dismissal based on”
under this heading
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DISMISSAL MOTIONS—Cont’d

Continuance
delay in prosecution, dismissal
based on, 4:51
failure to commence action within
year of dismissal, dismissal
based on, 4:108
Costs. See ““Security for costs, dis-
missal based on failure to
furnish” under this heading
Court’s authority. See “Inherent
authority of court, dismissal
based on’ under this heading
Delay in prosecution, dismissal based
on
generally, 4:39-4:65
abuse of discretion, 4:55
administration of justice, 4:42
conditional ruling, 4:46
continuance, 4:51
court’s own motion, 4:58
declaration of plaintiff in opposi-
tion to motion, 4:171
diligence, 4:49, 4:61
discretion of court, 4:44, 4:54,
4:55
due process, 4:57
excuse for delay
generally, 4:48-4:51, 4:60-4:65
impossibility, impracticability or
futility, 4:62
reasonable diligence, 4:61
tolling, 4:62, 4:63
waiver and estoppel, 4:64, 4:65
factors considered, 4:56
forms, 4:170 et seq.
impossibility, impracticability or
futility, 4:62
no inference of prejudice, 4:53
opposition citations
generally, 4:52-4:65
abuse of discretion, 4:55
court’s own motion, 4:58
discretion of court, 4:54, 4:55
due process, 4:57
excuse. See “Excuse for delay”
under this heading
factors considered, 4:56
no inference of prejudice, 4:53
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DISMISSAL MOTIONS—Cont’d DISMISSAL MOTIONS—Cont’d
Delay in prosecution, dismissal based Discovery, misuse by plaintiff, dis-
on—Cont’d missal based on—Cont’d

opposition citations—Cont’d
plaintiff free from fault, 4:56
policy to try cases on merits,
4:52
procedural considerations, 4:57-
4:59
timing of motion, 4:59
order to dismiss, 4:172
overview of motion, 4:40
plaintiff free from fault, 4:56
points and authorities in opposition
to motion, 4:170
policy of trying cases on merits,
4:43, 4:52
prejudice, no inference, 4:53
primary authorities, 4:41
procedural considerations, 4:45-
4:47, 4:57-4:59
purpose of motion, 4:42
sample forms, 4:170 et seq.
supporting citations
generally, 4:41-4:51
administration of justice, 4:42
conditional ruling, 4:46
continuance, 4:51
diligence excuse, overcoming,
4:49
discretion of court, 4:44
excuse for delay. See “Excuse
for delay” under this head-
ing
policy of trying cases on merits,
4:43
primary authorities, 4:41
procedural considerations, 4:45-
4:47
purpose of motion, 4:42
timing of motion, 4:47
text of motion, suggested, 4:39
timing of motion, 4:47, 4:59, 4:65
tolling, 4:62, 4:63
waiver and estoppel, 4:64, 4:65

Discovery, misuse by plaintiff, dis-
missal based on

generally, 4:125-4:145

abuse of discretion, dismissal as
generally, 4:140-4:145
inability to comply vs. no
compliance, 4:142, 4:143
monetary sanctions, failure to
pay, 4:141
no court order compelling
plaintiff to comply, 4:144
no motion to compel by
defendant, 4:145
compelling compliance
no court order compelling
plaintiff to comply, 4:144
no motion to compel by
defendant, 4:145
order, 4:138
drastic nature of dismissal sanc-
tion, 4:134
inability to comply vs. no compli-
ance, 4:142, 4:143
monetary sanctions, failure to pay,
4:141
no court order compelling plaintiff
to comply, 4:144
no motion to compel by defendant,
4:145
notice of motion, 4:139
opposition citations
generally, 4:133-4:145
abuse of discretion. See “Abuse
of discretion, dismissal as”
under this heading
compelling compliance, order,
4:138
drastic nature of dismissal sanc-
tion, 4:134
notice of motion, 4:139
prerequisites to dismissal,
4:137-4:139
substantial justification, 4:136
unclean hands of party seeking
dismissal, 4:135
willfulness, 4:137
overview of motion, 4:126

plaintiff’s burden to show failure
not willful, 4:130
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CONNECTICUT SUMMARY JUDGMENT

DISMISSAL MOTIONS—Cont’d
Discovery, misuse by plaintiff, dis-

DISMISSAL MOTIONS—Cont’d
Failure to commence action within

missal based on—Cont’d
prerequisites to dismissal, 4:137-
4:139
procedural considerations, 4:131
purpose of sanction, 4:132
substantial justification, 4:136
supporting citations
generally, 4:127-4:132
plaintiff’s burden to show failure
not willful, 4:130
primary authorities, 4:127,
4:128
procedural considerations, 4:131
purpose of sanction, 4:132
willful failure to comply, 4:129
text of motion, suggested, 4:125
unclean hands of party seeking
dismissal, 4:135
willfulness, 4:129, 4:137

Engagement activity protected by

C.GS.A.
generally, 4:158-4:162
appeal, 4:162
key opposition citations, 4:161
overview, motion, 4:159
primary authorities, 4:160
suggested motion text, 4:158

Excuse for delay. See “Delay in pros-

ecution, dismissal based on’” and
“Failure to commence action
within year of dismissal” under
this heading

Failure to commence action within

year of dismissal, dismissal
based on
generally, 4:85-4:117
appeal pending, 4:112
arbitration, tolling after, 4:99
conduct of plaintiff, 4:93
continuance, 4:108
court congestion, 4:111
defendant in default, 4:113
excuses for delay
generally, 4:95-4:101, 4:106-
4:117
appeal pending, 4:112
arbitration, tolling after, 4:99
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year of dismissal, dismissal
based on—Cont’d

excuses for delay—Cont’d
continuance, 4:108
court congestion, 4:111
defendant in default, 4:113
illness, 4:97, 4:109
impossibility, impracticability or

futility, 4:96, 4:107

mistake by court, 4:98
settlement, 4:114

six-month extension, 4:100,
4:115

stay on proceedings, 4:110
stipulation, 4:101, 4:116
tolling, 4:95, 4:99, 4:106
waiver and estoppel, 4:117
form, matter of, 4:90
grounds for motion, 4:92
illness, 4:97, 4:109
impossibility, impracticability or
futility, 4:96, 4:107
mistake by court, 4:98
new cause of action, 4:89
opposition citations
generally, 4:102-4:117
excuses. See “‘Excuses for
delay’” under this heading
general authorities, 4:102-4:104
policy to try cases on merits,
4:103
procedural considerations, 4:105
time of commencement, 4:104
overview of motion, 4:86
policy to try cases on merits, 4:103
primary authorities, 4:87
procedural considerations, 4:93,
4:94, 4:105
purpose of statute, 4:91
settlement, 4:114
six-month extension, 4:100, 4:115
stay on proceedings, 4:110
stipulation, 4:101, 4:116
supporting citations
generally, 4:87-4:101
conduct of plaintiff, 4:93
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DISMISSAL MOTIONS—Cont’d
Failure to commence action within
year of dismissal, dismissal
based on—Cont’d
supporting citations—Cont’d
excuses. See ‘“‘Excuses for
delay’’ under this heading
form, matter of, 4:90
grounds for motion, 4:92
new cause of action, 4:89
primary authorities, 4:87
procedural considerations, 4:93,
4:94
purpose of statute, 4:91
time of commencement, 4:88
text of motion, suggested, 4:85
time of commencement, 4:88,
4:104
tolling, 4:95, 4:99, 4:106
waiver and estoppel, 4:117
Failure to state a claim, motion to
dismiss all counts of complaint,
4:175
Forms. See ““Sample forms” under
this heading
Forum non conveniens, dismissal
based on
generally, 4:2-4:17
burden of proof, 4:12
declaration of plaintiff in opposi-
tion to motion, 4:169
description and purpose, 4:5, 4:8
discretionary motion, 4:6
factors weighed by court, 4:7
forum selection clauses, 4:13, 4:16
general appearance, 4:11
opposition citations
generally, 4:14-4:17
forum selection clauses, 4:16
presumptively convenient
forum, 4:15
suitability of alternative forum,
4:14
waiver, 4:17
overview of motion, 4:3
points and authorities in opposition
to motion, 4:168
presumptively convenient forum,
4:15

DISMISSAL MOTIONS—Cont’d
Forum non conveniens, dismissal
based on—Cont’d
primary authorities, 4:4
procedural considerations
generally, 4:9-4:12
burden of proof, 4:12
general appearance, 4:11
timing of motion, 4:9, 4:10
suitability
alternative forum, 4:14
forum, 4:8
supporting citations
generally, 4:4-4:13
description, 4:5, 4:8
discretionary motion, 4:6
factors weighed by court, 4:7
forum selection clauses, 4:13
primary authorities, 4:4
procedure. See ‘“Procedural
considerations’ under this
heading
purpose, 4:5, 4:8
suitability of forum, 4:8
text of motion, suggested, 4:2
timing of motion, 4:9, 4:10
waiver, 4:10, 4:17
Improper punitive damages, motion
to dismiss all counts of com-
plaint, 4:175
Indispensable party, dismissal based
on failure to join
generally, 4:146-4:152
due process and notice, 4:152
equity, 4:151
joining indispensable parties,
4:148
notice, 4:152
opposition citations
generally, 4:152, 4:153
due process and notice, 4:152
procedural issues, 4:153
overview of motion, 4:147
primary authorities, 4:148
procedural issues, 4:153
statutory requirement, 4:150
supporting citations
generally, 4:148-4:151
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DISMISSAL MOTIONS—Cont’d
Indispensable party, dismissal based
on failure to join—Cont’d

supporting citations—Cont’d
dismissal for failure to join,
4:149
equity, 4:151
grounds for motion, 4:150
joining indispensable parties,
4:148
primary authorities, 4:148
statutory requirement, 4:150
text of motion, suggested, 4:146
Inherent authority of court, dismissal
based on
generally, 4:155-4:157
opposition citations, 4:157
overview of motion, 4:155
primary authorities, 4:156
supporting citations, 4:156
text of motion, suggested, 4:154
Jurisdiction. See “Lack of jurisdic-
tion, dismissal based on’’ under
this heading
Jury demand and claim, motion to
dismiss all counts of complaint,
4:175
Lack of jurisdiction, dismissal based
on
generally, 4:71-4:84
exhaustion of remedies, 4:76
memorandum of points and
authorities in support of
motion to dismiss, 4:173
mootness, 4:77, 4:81
opposition citations
generally, 4:80-4:84
mootness, 4:81
personal jurisdiction, 4:83
procedural issues, 4:84
sovereign immunity, 4:82
standing, 4:80
subject matter jurisdiction, 4:80-
4:82
overview of motion, 4:72
personal jurisdiction, 4:79, 4:83
primary authorities, 4:73
sovereign immunity, 4:75, 4:82
standing, 4:78, 4:80
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DISMISSAL MOTIONS—Cont’d
Lack of jurisdiction, dismissal based

on—Cont’d

subject matter jurisdiction, 4:74-

4:78, 4:80-4:82

supporting citations
generally, 4:73-4:79
exhaustion of remedies, 4:76
mootness, 4:77
personal jurisdiction, 4:79
primary authorities, 4:73
sovereign immunity, 4:75
standing, 4:78
subject matter jurisdiction, 4:74-

4:78
text of motion, suggested, 4:71

Lack of jurisdiction, motion to

dismiss all counts of complaint,
4:175

Motion to dismiss all counts of com-

plaint, 4:175

Negligence by health care provider,

dismissal based on failure to
make reasonable inquiry
generally, 4:66-4:70
general authorities, 4:69
memorandum of points and
authorities in support of
motion to dismiss, 4:174
opposition citations, 4:69, 4:70
overview of motion, 4:67
primary authorities, 4:68
procedural issues, 4:70
supporting authorities, 4:68, 4:174
text of motion, suggested, 4:66

New trial granted, dismissal based on

failure to bring to trial
generally, 4:118-4:120
overview of motion, 4:119
primary authorities, 4:120
supporting citations, 4:120
text of motion, suggested, 4:118

Overview of chapter, 4:1
Process or service of process, insuf-

ficient, dismissal based on
generally, 4:18-4:38
declaration of defendant in support
of motion, failure to timely
return process, 4:166
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DISMISSAL MOTIONS—Cont’d
Process or service of process, insuf-

DISMISSAL MOTIONS—Cont’d
Process or service of process, insuf-

ficient, dismissal based on
—Cont’d
description, 4:22
estoppel. See “Waiver and estop-
pel” under this heading
expiration of time, determining,
4:25
extending time for service, stipula-
tion or authorization, 4:35
general appearance, 4:29, 4:36
impossibility, impracticability or
futility, 4:27, 4:34
mandatory provision, 4:21
notice of motion to dismiss, failure
to timely return process,
4:164
notice required, 4:24
opposition citations
generally, 4:31-4:38
extending time for service, stip-
ulation or authorization,
4:35
general appearance by
defendant, 4:36
impossibility, impracticability or
futility, 4:34
policy to try cases on merits and
forgive circumstantial
defects, 4:31, 4:32
time not yet expired, 4:32
tolling, 4:33, 4:34
waiver and estoppel, 4:37, 4:38
opposition excuses, overcoming
generally, 4:27-4:30
general appearance, 4:29
impossibility, 4:27
participation in litigation, 4:29
stipulation or agreement, 4:28
waiver and estoppel, 4:30
order to dismiss, failure to timely
return process, 4:167
overview of motion, 4:19
participation in litigation,
overcoming opposition
excuses, 4:29
points and authorities in support of
motion, failure to timely

ficient, dismissal based on
—Cont’d
return process, 4:165
policy to try cases on merits and
forgive circumstantial defects,
4:31, 4:32
primary authorities, 4:20
procedural considerations
generally, 4:24-4:26
expiration of time, determining,
4:25
notice required, 4:24
timing of motion, 4:26
purpose, 4:22
quash motion, alternative to, 4:23
stipulation or agreement, overcom-
ing opposition excuses, 4:28
stipulation or authorization extend-
ing time for service, 4:35
supporting citations
generally, 4:20-4:30
description, 4:22
general appearance, 4:29
impossibility, 4:27
mandatory provision, 4:21
opposition excuses, overcoming,
4:27-4:30
participation in litigation, 4:29
primary authorities, 4:20
procedural considerations, 4:24-
4:26
purpose, 4:22
quash motion, alternative to,
4:23
stipulation or agreement, 4:28
waiver and estoppel, 4:30
text of motion, suggested, 4:18
time not yet expired, 4:32
tolling, 4:33, 4:34
waiver and estoppel, 4:30, 4:37,
4:38

Punitive damages improper, motion

to dismiss all counts of com-
plaint, 4:175

Sample forms

generally, 4:163-4:169

Index-7



DISMISSAL MOTIONS—Cont’d
Sample forms—Cont’d
briefs, sample supporting and
opposition, 4:163, 4:174
declaration of defendant in support
of motion, 4:166
delay in prosecution
declaration of plaintiff in
opposition to motion, 4:171
order to dismiss, 4:172
points and authorities in opposi-
tion to motion, 4:170
forum non conveniens
declaration of plaintiff in
opposition to motion, 4:169
points and authorities in opposi-
tion to motion, 4:168
process, failure to timely return
notice of motion to dismiss,
4:164
order to dismiss, 4:167
points and authorities in support
of motion, 4:165
sovereign immunity and lack of
jurisdiction, 4:173
Security for costs, dismissal based on
failure to furnish
generally, 4:121-4:124
discretion to deny motion, 4:124
opposition citations, 4:124
overview of motion, 4:122
primary authorities, 4:123
supporting citations, 4:123
text of motion, suggested, 4:121
undertaking, dismissal for failure
to file, 4:123
Service of process. See ““Process or
service of process, insufficient,
dismissal based on’’ under this
heading
Summary of motions, 4:1

DRIVING WHILE INTOXICATED
Motion to strike punitive damages
allegation against intoxicated
driver, 1:26, 1:43, 1:47
EMOTIONAL DISTRESS
Negligent and intentional infliction,

motion for summary judgment,
3:137
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EMPLOYMENT

Breach of restrictive covenants,
motion to strike complaint, 1:60

Summary judgment in employment
cases, supporting and opposition
citations, 3:12, 3:83

ESTOPPEL

Motion and opposition to strike affir-
mative defense, 1:63, 1:67

EVIDENCE
Judgment on pleadings, evidence on
motion, 2:25
Motion to strike
generally, 1:14
opposition citations, 1:33
Summary judgment. See index head-
Ing SUMMARY JUDGMENT OR SUM-
MARY ADJUDICATION

FAIR LABOR STANDARDS ACT

Motion to strike affirmative defenses,
1:65

FEES
See index heading costs

FORMS
See index heading SAMPLE FORMS

FORUM NON CONVENIENS

Dismissal based on. See index head-
ing DISMISSAL MOTIONS

FRANCHISE ACT
Sample forms, 3:130

HEALTH CARE PROVIDERS
Negligence by health care provider,
dismissal based on failure to
make reasonable inquiry
generally, 4:66-4:70
for detailed treatment see index
heading DISMISSAL MOTIONS

INDISPENSABLE PARTIES
Failure to join, dismissal based on
generally, 4:146-4:153

for detailed treatment see index
heading DISMISSAL MOTIONS



INDEX

INSURANCE

Summary judgment, supporting and
opposition citations, 3:15, 3:86

JUDGMENT ON PLEADINGS,

MOTION FOR
Generally, 2:1-2:31
Amendment
entry of judgment where no timely
amendment filed, 2:17
leave to amend, 2:16, 2:24
Answer fails to state defense, opposi-
tion citations, 2:22
Appellate review, 2:26
Briefs, sample supporting and
opposition, 2:27
Declaratory relief compared, 2:8
Demurrer compared, 2:5
Entry of judgment where no timely
amendment filed, 2:17
Evidence on motion, 2:25
Grounds for motion
generally, 2:9
lack of jurisdiction, 2:10, 2:20
no cause of action stated, 2:11,
2:21
responsive pleading inadequate,
2:12, 2:22
Judicial notice in support of
defendant’s motion, request for,
2:31
Jurisdiction, lack of
opposition citations, 2:20
supporting authorities, 2:10
Leave to amend, 2:16, 2:24
Liberal construction of pleadings,
2:19
Motion to strike
compared, 2:6
followed by judgment on plead-
ings, 1:6
No cause of action stated
opposition citations, 2:21
supporting authorities, 2:11
Notice of hearing on motion, 2:28
Opposition citations
generally, 2:18-2:26
answer fails to state defense, 2:22
appellate review, 2:26

JUDGMENT ON PLEADINGS,

MOTION FOR—Cont’d
Opposition citations—Cont’d
evidence on motion, 2:25
lack of jurisdiction, 2:20
leave to amend, 2:24
liberal construction of pleadings,
2:19
no cause of action stated, 2:21
statute of limitations, 2:23
Points and authorities, supporting and
opposing, 2:29, 2:32
Points and authorities, supporting
dismissal of complaint
discrimination by university, 2:30
Procedural requirements
generally, 2:13-2:17

entry of judgment where no timely
amendment filed, 2:17

leave to amend, 2:16, 2:24
timing of motion, 2:14, 2:15
trial cutoff, 2:14
Responsive pleading inadequate
opposing citations, 2:22
supporting authorities, 2:12
Sample forms
generally, 2:27-2:31
briefs, sample supporting and
opposition, 2:27
judicial notice in support of

defendant’s motion, request
for, 2:31
notice of hearing on motion, 2:28
points and authorities, supporting
and opposing, 2:29, 2:32
points and authorities, supporting
dismissal of complaint, 2:30
Statute of limitations, opposition cita-
tions, 2:23
Summary judgment compared, 2:7
Summary of motion, 2:2
Supporting authorities
generally, 2:3-2:17
declaratory relief compared, 2:8
demurrer compared, 2:5

grounds. See “‘Grounds for
motion” under this heading
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JUDGMENT ON PLEADINGS,
MOTION FOR—Cont’d
Supporting authorities—Cont’d
procedure. See ‘““‘Procedural

requirements’’ under this
heading
summary judgment compared, 2:7
typical use of motion, 2:4
Text of motion, suggested, 2:1
Timing of motion, 2:14, 2:15
Trial cutoff, 2:14
Typical use of motion, 2:4

JUDICIAL NOTICE
Judgment on pleadings, request for
judicial notice in support of
defendant’s motion, 2:31
Summary judgment. See index head-
ing SUMMARY JUDGMENT OR SUM-
MARY ADJUDICATION

JURISDICTION
Lack of jurisdiction
dismissal motions
generally, 4:71-4:84
for detailed treatment see index
heading DISMISSAL MOTIONS
judgment on pleadings, 2:10, 2:20

LACHES

Motion and opposition to strike affir-
mative defense, 1:63, 1:67

LEGAL MALPRACTICE

Summary judgment, supporting and
opposition citations, 3:16, 3:87

MALPRACTICE

Legal malpractice, summary judg-
ment, supporting and opposition
citations, 3:16, 3:87

Medical malpractice

breach of contract, motion to
strike, 1:53
memorandum of points and
authorities in support of,
1:54
negligence by health care provider,
dismissal based on failure to
make reasonable inquiry
generally, 4:66-4:70
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MALPRACTICE—Cont’d
Medical malpractice—Cont’d
negligence by health care provider,

dismissal based on failure to
make reasonable inquiry
—Cont’d

for detailed treatment see index

heading DISMISSAL MOTIONS

MEDICAL MALPRACTICE
Breach of contract, motion to strike,
1:53
memorandum of points and
authorities in support of, 1:54
Negligence by health care provider,
dismissal based on failure to
make reasonable inquiry
generally, 4:66-4:70
for detailed treatment see index
heading DISMISSAL MOTIONS

MISTAKE
Failure to commence action within
year of dismissal, mistake by
court, 4:98
Summary judgment, supporting and
opposition citations, 3:9, 3:80

MOTION TO STRIKE
Generally, 1:1-1:70
Affirmative defenses
estoppel
opposition to plaintiff’s motion
to strike as defense, 1:63
plaintiff’s motion to strike as
defense, 1:67
Fair Labor Standards Act, defenses
not cognizable under, 1:65
laches
opposition to plaintiff’s motion
to strike as defense, 1:63
plaintiff’s motion to strike as
defense, 1:63
opposition to plaintiff’s motion,
1:63
order striking defense, 1:70
patent cases, 1:66
plaintiff’s motion, 1:67
waiver
opposition to plaintiff’s motion
to strike as defense, 1:63
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MOTION TO STRIKE—Cont’d

Affirmative defenses—Cont’d

waiver—Cont’d
plaintiff’s motion to strike as
defense, 1:67
Allegation
immaterial, 1:21
improper, 1:20
Amendment
generally, 1:22
leave to amend, 1:23
pleading capable of amendment,
opposition citations, 1:35
Answer, striking, 1:29
Attorney’s fees
motion to strike and supporting
points and authorities, 1:45,
1:46, 1:48, 1:49
prayer for relief, improper, 1:27

Breach of implied covenant of good
faith claim, 1:55

Briefs, supporting and opposition,
1:44 et seq.

Cause of action. See ‘“‘Failure to state
cause of action or claim” under
this heading

Complaint in entirety, motion to
strike, 1:61

Cross-complaint, striking, 1:29

Default, effect on, 1:13

Disability benefits claim, motion and
memorandum in support, 1:48,
1:49

Discovery abuse, motion arising
from, 1:5

Employment contract, breach regard-
ing restrictive covenants, 1:60

Estoppel as affirmative defense,
motion and opposition, 1:63,
1:67

Evidence on motion

generally, 1:14
opposition citations, 1:33

Expiration of time to amend com-

plaint or answer, 1:7

Failure to state cause of action or
claim

generally, 1:17-1:30

MOTION TO STRIKE—Cont’d

Failure to state cause of action or
claim—Cont’d
allegation
immaterial, 1:21
improper, 1:20
amendment
generally, 1:22
leave to amend, 1:23
answer, striking, 1:29
cause of action, improper, 1:19
cross-complaint, striking, 1:29
no signature, 1:28
opposition citations
generally, 1:38-1:43
material allegations, 1:41
matter essential to cause of
action, 1:39
pleading defective only in form,
1:40
punitive damages, 1:42, 1:43
pleading defective only in form,
1:40
prayer. See ““Prayer for relief,
improper’’ under this heading
striking ““all or any part of any
pleading,” 1:18
untimely pleading, 1:30
Fair Labor Standards Act, defenses
not cognizable under, 1:65
Grant of motion, amendment or
appeal, 1:12
Grounds for motion, 1:8
Irrelevant, false, or improper matter
generally, 1:15, 1:16
opposition citations, 1:36, 1:37
Judgment on pleadings
compared, 2:6
following motion to strike, 1:6
timing of motion, 1:10
Laches as affirmative defense, motion
and opposition, 1:63, 1:67
Liberal construction, opposition cita-
tions, 1:32
Medical malpractice
breach of contract, motion to
strike, 1:53
memorandum of points and

authorities in support of,
1:54

Index-11



MOTION TO STRIKE—Cont’d
Memorandum of law, 1:14
Motion improper, opposition cita-
tions, 1:31
Negligent investigation by employer
cause of action, 1:50
memorandum of points and
authorities
opposition to motion to strike,
1:52
support of motion to strike, 1:51
Objection to motion to strike and
memorandum of law
securities fraud by ratings agency,
1:61
service contract, breach of, 1:62
Opposition citations
generally, 1:31-1:43
cause of action. See “‘Failure to
state cause of action or
claim” under this heading
evidence on motion, 1:33
irrelevant, false, or improper mat-
ter, 1:36, 1:37
liberal construction, 1:32
motion improper, 1:31
pleading capable of amendment,
1:35
punitive damages, 1:42, 1:43
sham pleadings, 1:37
untimely motion, 1:34
Order striking affirmative defense,
1:70
Overview of motion, 1:2
Patent cases, affirmative defenses,
1:66
Plaintiff’s failure to respond to
defendant, motion to strike por-
tion of complaint, 1:56
Pleading defective only in form,
opposition citations, 1:40
Prayer for relief, improper
generally, 1:24
attorney’s fees, 1:27
punitive damage allegations, 1:25,
1:26
Procedural requirements
generally, 1:9-1:16
default, effect on, 1:13
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MOTION TO STRIKE—Cont’d
Procedural requirements—Cont’d
evidence on motion, 1:14
grant of motion, amendment or
appeal, 1:12
irrelevant, false, or improper mat-
ter, 1:15, 1:16
memorandum of law, 1:14
sham pleadings, 1:16
timing of motion
generally, 1:10
subsequent pleading, 1:11
Punitive damages allegations
generally, 1:25
intoxicated drivers, allegations
against, 1:26, 1:43
opposition citations, 1:42, 1:43
plaintiff’s opposition to motion to
strike, 1:47
sample motion and memorandum
in support, 1:48, 1:49
Request to revise
generally, 1:64
memorandum of points and
authorities in support, 1:68
reply memorandum of law, sur-
reply memorandum, 1:69
Sample documents and suggested
text
generally, 1:44-1:69

attorney’s fees portion of com-
plaint, motion to strike and
supporting points and authori-
ties, 1:45, 1:46, 1:48, 1:49

breach of implied covenant of
good faith claim, 1:55

disability benefits motion and
memorandum in support,
1:48, 1:49
medical malpractice
breach of contract, motion to
strike, 1:53
memorandum of points and
authorities in support of,
1:54
motion text, suggested, 1:1

motion to strike complaint, 1:58 to
1:60



INDEX

MOTION TO STRIKE—Cont’d
Sample documents and suggested
text—Cont’d
negligent investigation by
employer cause of action,
1:50
memorandum of points and
authorities
opposition to motion to strike,
1:52
support of motion to strike,
1:51
plaintiff’s failure to respond to
defendant, 1:56
punitive damages
generally, 1:48, 1:49
alcohol consumption in vehicle
case, plaintiff’s opposition
to motion to strike portions
of complaint, 1:47
request to revise
memorandum of points and
authorities in support, 1:68
motion to strike, 1:64
reply memorandum of law in
support of motion, 1:69
Unfair Insurance Practices Act
claim, 1:55
Unfair Trade Practices Act claim,
1:55
Sham pleadings
generally, 1:16
opposition citations, 1:37
Signature, lack of, 1:28
Statutory authority, 1:3
Striking ““all or any part of any plead-
ing,” 1:18
Timing of motion, 1:10, 1:11
Typical use of motion, 1:4 et seq.
Unfair Insurance Practices Act claim,
1:55
Unfair Trade Practices Act claim,
1:55
Untimely motion, opposition cita-
tions, 1:34
Untimely pleading, 1:30
Waiver as affirmative defense,
motion and opposition, 1:63,
1:67

NEGLIGENCE
Health care provider’s negligence,
dismissal based on failure to
make reasonable inquiry
generally, 4:66-4:70
for detailed treatment see index
heading DISMISSAL MOTIONS
Investigation by employer, motion to
strike cause of action
generally, 1:50-1:52
for detailed treatment see index
heading MOTION TO STRIKE
Summary judgment or summary
adjudication, see index heading
SUMMARY JUDGMENT OR SUMMARY
ADJUDICATION

NEW TRIAL

Dismissal based on failure to bring to
trial

generally, 4:118-4:120
overview of motion, 4:119
primary authorities, 4:120
supporting citations, 4:120

text of motion, suggested, 4:118

OBJECTIONS

Motion to strike and memorandum of
law

securities fraud by ratings agency,
1:61
service contract, breach of, 1:62

PARTIES

Indispensable party, dismissal based
on failure to join

generally, 4:146-4:152

for detailed treatment see index
heading DISMISSAL MOTIONS

PATENTS

Motion to strike affirmative defenses,
1:66

PERSONAL INJURIES

Summary judgment, supporting and
opposition citations, 3:11, 3:82

PLEADINGS

See index heading JUDGMENT ON PLEAD-
INGS, MOTION FOR
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PRAYER FOR RELIEF
See index heading MOTION TO STRIKE

PREMISES LIABILITY

Summary judgment, supporting and
opposition citations, 3:13, 3:84

PROCESS
Insufficient process or service of pro-
cess, dismissal based on
generally, 4:18-4:38
for detailed treatment see index
heading DISMISSAL MOTIONS

PROPERTY DAMAGE

Summary judgment, supporting and
opposition citations, 3:11, 3:82

PUNITIVE DAMAGES
See index heading MOTION TO STRIKE

REQUEST TO REVISE
Memorandum of points and authori-
ties in support of motion to
strike, 1:68
Reply memorandum of law in sup-
port of motion to strike, 1:69
Strike, motion to, 1:64

SAMPLE FORMS
Dismissal motions
generally, 4:163-4:168
for detailed treatment see index
heading DISMISSAL MOTIONS
Judgment on pleadings, motion for
generally, 2:27-2:31
for detailed treatment see index
heading JUDGMENT ON PLEAD-
INGS, MOTION FOR
Motion to strike
generally, 1:44-1:69
for detailed treatment see index
heading MOTION TO STRIKE
Summary judgment
generally, 3:127-3:148
for detailed treatment see index
heading SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION

SANCTIONS

See index heading SUMMARY JUDGMENT
OR SUMMARY ADJUDICATION
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SECURITIES FRAUD

Ratings agency, motion to strike
complaint in entirety, 1:61

SECURITY FOR COSTS
Dismissal based on failure to furnish
generally, 4:121-4:124
for detailed treatment see index
heading DISMISSAL MOTIONS

SERVICE OF PROCESS

Insufficient process or service of pro-
cess, dismissal based on
generally, 4:18-4:38
for detailed treatment see index
heading DISMISSAL MOTIONS

STATUTE OF LIMITATIONS
Judgment on pleadings, motion for,
opposition citations, 2:23

STRIKE
See index heading MOTION TO STRIKE

SUBSEQUENT PLEADING
Motion to strike
timing of motion, 1:11

SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION
Generally, 3:1-3:148
Admissions
admissible supporting evidence,
3:59
attacking opposition evidence,
3:67
contradictory, 3:116
Affidavits
admissible supporting evidence,
3:57
incompetent affidavits, 3:66, 3:111

in support of motion, sample
forms, 3:140

Amendment of pleadings
generally, 3:32, 3:96
liberally granted, 3:98
must be requested, 3:33, 3:97

Appellate review
generally, 3:75, 3:126
standard of review, 3:76

Argument vs. evidence, 3:119



INDEX

SUMMARY JUDGMENT OR

SUMMARY ADJUDICATION
—Cont’d
Authority for motion, 3:4
Briefs, supporting and opposing,
3:127
Burden of proof
generally, 3:41-3:50, 3:101-3:106
defense motion
generally, 3:42, 3:102
affirmative defense, 3:45, 3:104
deficient discovery, shifting
based on, 3:43
negating plaintiff’s case, 3:44,
3:103
plaintiff’s discovery, defendant’s
reliance on, 3:105
shifting burden to plaintiff, 3:46
plaintiff’s motion
generally, 3:47, 3:106
defendant’s answer, 3:49
proving each element, 3:48
shifting burden to defendant,
3:50
Conclusory statements, 3:118
Constitutional cases, supporting and
opposition citations, 3:17, 3:89
Content of motion and opposition
papers, 3:30, 3:31
Continuances
generally, 3:34, 3:91
additional discovery, continuance
for, 3:94
affidavits required, 3:36
discretion of court, 3:37
fees and costs imposed on request-
ing party, 3:38
liberally granted, 3:92
opposing continuance, 3:35
policy favors granting, 3:93
Contracts, supporting and opposition
citations, 3:14, 3:85
Dangerous condition of property,
supporting and opposition cita-
tions, 3:10, 3:81
Defendant’s motion
summary adjudication, 3:2
summary judgment, 3:1
Description, 3:5

SUMMARY JUDGMENT OR

SUMMARY ADJUDICATION
—Cont’d
Discovery
admissible supporting evidence,
discovery responses, 3:58
continuance for additional
discovery, 3:94
deficient discovery, shifting burden
based on, 3:43
inadmissible discovery, attacking
supporting evidence, 3:115
mistake in pleadings or discovery,
3:80
plaintiff’s discovery, defendant’s
reliance on, 3:105
Discrimination cases, supporting and
opposition citations, 3:12, 3:83
Drastic remedy, supporting and
opposition citations, 3:6, 3:78
Duty issue, summary adjudication,
3:20
Emotional distress, negligent and
intentional infliction, 3:137
Employment cases, supporting and
opposition citations, 3:12, 3:83
Evidence on motion
generally, 3:51-3:71, 3:107-3:123
admissible supporting evidence
generally, 3:56-3:64
admissions, 3:59
affidavits, 3:57
discovery responses, 3:58
exhibits, 3:61
incorporation by reference, 3:63
inferences, 3:60
judicial notice, request for, 3:62
stipulated facts, 3:64
attacking opposition evidence
generally, 3:65
admissions, 3:67
incompetent affidavits, 3:66
speculation or conjecture, 3:68
attacking supporting evidence
generally, 3:110-3:121
admissions, contradictory, 3:116
affidavits, incompetent, 3:111
argument vs. evidence, 3:119
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SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION
—Cont’d

Evidence on motion—Cont’d
attacking supporting evidence
—Cont’d

conclusory statements, 3:118
discovery, inadmissible, 3:115
exhibits, reference to, 3:121
inferences, conflicting, 3:117
judicial notice, 3:120

personal knowledge, declarant
lacks, 3:112
speculation or conjecture, 3:114
state of mind issue, 3:113
genuine issues of material fact,
3:53, 3:109
liberal construction of opposition
evidence, 3:108
objections
generally, 3:69
ruling on, 3:70
waiver
generally, 3:71
no waiver if fruitless to object
or contrary to law, 3:122
no waiver where evidence
incompetent, 3:123

written objections to evidence
submitted in support of
motion, 3:143

pleadings, acceptable and unac-
ceptable uses, 3:54, 3:55

strict construction of movant’s
evidence, 3:52

Exhibits, 3:61, 3:121
Failure to file opposition, 3:100

Forms. See ““Sample forms” under
this heading

Franchise Act, sample forms, 3:130

Genuine issues of material fact, 3:53,
3:109

Incorporation by reference, admis-
sible supporting evidence, 3:63
Inferences
admissible supporting evidence,
3:60
conflicting, 3:117
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SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION
—Cont’d

Insurance, supporting and opposition
citations, 3:15, 3:86

Judgment, sample, 3:148

Judgment on the pleadings compared,

Judicial notice
attacking supporting evidence,

request for, 3:62, 3:139
Legal malpractice, supporting and
opposition citations, 3:16, 3:87
Liberal construction of opposition
evidence, 3:108
Liberal construction of opposition
papers, 3:79
Local rules, conflicting, 3:22, 3:99
Memorandum of decision, 3:40
Miscellaneous, supporting and
opposition citations, 3:18, 3:88
Mistake, supporting and opposition
citations, 3:9, 3:80
Negligence action
points and authorities in support of
motion in action against bus
company
defendant’s motion, 3:121
sample forms. See “Sample
forms’” under this heading
Notice of motion, 3:24, 3:128
Objections. See “Evidence on
motion”” under this heading
Opposition citations, generally, 3:77
Oral argument, 3:39, 3:95
Orders
denying summary judgment, 3:147
entry of summary judgment, 3:145
short form submitted with
motion, 3:146
Overview of motion, 3:3
Partial summary judgment, support-
ing and opposition citations,
3:19, 3:90
Personal injuries, supporting and
opposition citations, 3:11, 3:82
Pleadings, acceptable and unaccept-
able uses, 3:54, 3:55



INDEX

SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION
—Cont’d

Points and authorities, supporting and
opposing, sample forms, 3:131,
3:132

negligence action against bus
company, 3:133

Premises liability, supporting and
opposition citations, 3:13, 3:84

Procedural considerations

generally, 3:21-3:40, 3:91-3:100

amendment of pleadings, 3:32,
3:33

content of motion and opposition
papers, 3:30, 3:31

continuances. See ‘“Continuances”
under this heading

format of moving and opposition
papers, 3:30, 3:31

local rules, conflicting, 3:22

memorandum of decision, 3:40

oral argument, 3:39

separate statement. See ‘‘Separate
statement” under this heading

timing. See “Timing of motion™
under this heading

Property damage, supporting and
opposition citations, 3:11

Purpose, 3:5

Sample forms

generally, 3:127-3:148
briefs, supporting and opposing,
3:127
defense motion
affidavit in support of motion,
3:140
judicial notice in support of
motion, request for, 3:139
negligence action
bus company, 3:133
emotional distress, negligent
and intentional infliction,
3:137
failure to produce evidence of
injury caused by breach
of duty, 3:129
fire department, 3:132
owner of premises, 3:134

SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION
—Cont’d

Sample forms—Cont’d
defense motion—Cont’d
negligence action—Cont’d
power company, barred by res
adjudicata, 3:135
water authority, 3:136
points and authorities in support
of motion, 3:131, 3:132
emotional distress, negligent
and intentional infliction,
3:137
negligence action against bus
company, 3:133
negligence action against fire
department, 3:132
negligence action against
owner of premises,
3:134
negligence action against
power company, barred
by res adjudicata, 3:135
negligence action against
water authority, 3:136
statute of limitations, no basis
for tolling as to CUPTA
claim, 3:138
statute of limitations, no basis
for tolling as to CUPTA
claim, 3:138
Franchise Act, 3:130
judgment, 3:148
judicial notice in support of
motion, request for, 3:139
orders
denying summary judgment,
1147

entry of summary judgment,
3:145
short form submitted with
motion, 3:146
plaintiff’s opposition to motion

points and authorities in opposi-
tion to motion, 3:141

written objections to evidence
submitted in support of
motion, 3:143
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SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION
—Cont’d

Sample forms—Cont’d
points and authorities, supporting
and opposing, 3:131, 3:132,
3:141
emotional distress, negligent and
intentional infliction, 3:137
negligence action against bus
company, 3:133
negligence action against fire
department, 3:132

negligence action against owner
of premises, 3:134
negligence action against power

company, barred by res
adjudicata, 3:135

negligence action against water
authority, 3:136
reply memorandum in support
dispute arising from supply of
municipal water to
restaurant, 3:144
Unfair Trade Practices Act, 3:130
Sanctions
generally, 3:72
moving party, sanctions against,
3:74, 3:124
opposing party, sanctions against,

opposing sanctions, 3:125
Separate statement
generally, 3:26
format, required, 3:28
opposition statement, 3:27
service, 3:29
Service of separate statement, 3:29

Speculation or conjecture, 3:68,
3:114
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SUMMARY JUDGMENT OR
SUMMARY ADJUDICATION
—Cont’d

Statute of limitations, no basis for
tolling as to CUPTA claim,
3:138

Stipulated facts, admissible support-
ing evidence, 3:64

Strict construction of movant’s evi-
dence, 3:52

Summary adjudication

defendant’s motion, 3:2
duty issue, 3:20
Timing of motion
generally, 3:23
notice of motion, 3:24
opposition and reply, 3:25
Triable issues
generally, 3:7
opposition to motion, 3:8

Unfair Trade Practices Act, sample
forms, 3:130

Wrongful death, supporting and

opposition citations, 3:11, 3:82
UNCLEAN HANDS
Discovery abuse, unclean hands of
party seeking dismissal, 4:135
UNDERTAKING
Dismissal for failure to file, 4:124

UNFAIR TRADE PRACTICES ACT
Sample forms, 3:130

Statute of limitations, no basis for
tolling, 3:138

WAIVER
Motion and opposition to strike affir-
mative defense, 1:63, 1:67
WRONGFUL DEATH

Summary judgment, supporting and
opposition citations, 3:11, 3:82



