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§ 7:78 —Transfer of benefits for missing participants

§7:79 Diversification of investments and employer
securities for defined contribution plans

§ 7:80 Participants who die while performing qualified
military service

§ 7:81 State slayer statutes

CHAPTER 8. PARTICIPATION

REQUIREMENTS

§8:1 Generally

§ 8:2 Coverage under Internal Revenue Code and Title I
of ERISA—Internal Revenue Code

§ 8:3 — —Governmental plan

§ 84 — —Church plan

§ 8:5 — —No employer contributions after September 2,
1974

§ 8:6 — —No employer contributions

§8:7 —ERISA—Exceptions to coverage

§ 8:8 — —Pension plan

§8:9 —Coverage under both Internal Revenue Code and
ERISA

§ 8:10 Age requirements—Minimum age

§ 8:11 —Maximum age

§ 8:12 Service requirements for participation—Hours of
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§ 8:13
§ 8:14
§ 8:15
§ 8:16
§ 8:17
§ 8:18
§ 8:19

§ 8:20
§ 8:21

§ 8:21.50

§ 8:22
§ 8:23
§ 8:24
§ 8:25

§ 8:26
§ 8:27
§ 8:28
§ 8:29
§ 8:30
§ 8:31
§ 8:32
§ 8:33
§ 8:34
§ 8:35
§ 8:36
§ 8:37
§ 8:38
§ 8:39
§ 8:40
§ 8:41
§ 8:42
§ 8:43
§ 8:44
§ 8:45
§ 8:46
§ 8:47
§ 8:48

§ 8:49

—Year of service

—Hour or day of service

—Elapsed time method

—Service for a predecessor employer
—Breaks in service for participation
— —One-year break in service

— —Limiting participation following a break in
service

— —Parental leave

—Employee, independent contractor, and employee
reclassification

— —Voluntary Classification Settlement Program
(VCSP)

Overall participation and coverage
—Excludable groups
—Plan definition and disaggregation

— —Transition rule for mergers and
reorganizations under IRC § 410(b)(6)(C)

— —Definition of plan

— —Plan disaggregation

—Aggregation of plans

—Minimum participation under IRC § 401(a)(26)
— —Minimum participation test

— —Exceptions

— —Definition of plan

— —Mandatory disaggregation of certain plans
— —Permissive disaggregation of certain plans
— —Employees deemed to benefit under a plan
— —Excludable employees

—Prior benefit structure of defined benefit plan
—Testing former employees

—Percentage tests—Ratio percentage (70%) tests
— —Active employees

— —Employees benefiting under plan

— —Excludable employees
—Nondiscriminatory classification

— —Reasonable classification

— —Safe and unsafe harbors

— —Facts and circumstances test

— —Average benefit percentage ratio test

— —Optional rules for determining benefit
percentages

— —Average benefit percentage ratio test
computation
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§ 8:50 —Testing period, snapshot testing and three-year
testing cycle

CHAPTER 9. ACCRUAL OF BENEFITS AND

VESTING

§9:1 Generally
§9:2 Coverage under Internal Revenue Code and Title I of

ERISA
§9:3  Accrued benefits for defined contribution plans
§9:4  —Derived from employee contributions
§9:5 —Derived from employer contributions
§ 9:6 —Year of participation for benefit accrual
§9:7 —Reduction in rate of contributions for money

purchase plan
§9:8  Accrued benefits for defined benefit plans

§9:9 —Derived from employee contributions—Voluntary
contributions

§ 9:10 — —Mandatory contributions

§ 9:11 —Derived from employer contributions

§ 9:12 —Year of participation for benefit accrual

§ 9:13 —Reduction in rate of accruals and ERISA § 204(h)
and IRC § 4980F notice
§ 9:14 Rate of accrual for accrued benefits of defined benefit

plans
§ 9:15 —Normal retirement age
§ 9:16 —Normal retirement benefits
§ 9:17 —Accrual requirements
§9:18 — —3% rule
§9:19 — —133 percent rule
§ 9:20 — —Fractional rule
§ 9:21 — —Transitional rule

§ 9:22  Vesting (non-forfeitability) of accrued benefits
§ 9:23 —When benefits become non-forfeitable

§ 9:24 — —b5-year cliff vesting

§9:25 — —3to 7 year vesting

§9:26 — —2 to 6 year vesting or three year cliff vesting
§ 9:27 — —10-year cliff vesting (phased out)

§ 9:28 — —5 to 15 year vesting (phased out)

§ 9:29 — —Rule of 45 (phased out)

§ 9:30 — —~Class year plan vesting (phased out)

§ 9:31 —Changes in vesting schedule
§ 9:32  Service for vesting

§ 9:33 —Year of service for vesting

§ 9:34 —Breaks in service for vesting
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§ 9:35
§ 9:36
§ 9:37
§ 9:38
§ 9:39
§ 9:40
§ 9:41
§ 9:42

§9:43
§ 9:44
§ 9:45
§ 9:46

§ 9:47
§ 9:48
§ 9:49
§ 9:50

§ 9:51
§ 9:52
§ 9:53
§ 9:54
§ 9:565
§ 9:56

§ 9:57

§ 9:58
§ 9:59
§ 9:60
§ 9:61
§ 9:62
§ 9:63
§ 9:64
§ 9:65

— —One-year break in service defined

— —Lost service for vesting after break in service

Forfeiture of rights in non-vested accrued benefits

—Forfeitable events

—Cash-outs

— —Involuntary cash-outs ($7,000 or less)

— —Voluntary cash-outs (over $7,000)

—Restoration of benefits and five consecutive one-year
breaks in service

— —Five consecutive one-year breaks in service

— —Formulas for restoring forfeitures

—Rule of parity

—Relationship of forfeitures and timing of
distributions

Exceptions to vesting rules and reductions in accrued
benefits

—Protected and nonprotected benefits, rights, and
features—Protected benefits

— —Elimination of distribution options in defined
contribution plans

— —Elimination of distribution options in defined
benefit plans

— —Methods of protecting benefits

— —Nonprotected benefits

— —Prospective reductions

— —Transfers of plan assets and mergers

— —Other impermissible reductions

—Exceptions to vesting rules—Forfeiture on account of
death

— —Suspension of benefits upon reemployment of
retiree

— —Retroactive amendments

— —Withdrawal of mandatory contributions

— —Limitations on 25 highest paid

— —Reductions for increase in Social Security benefits
— —Multiemployer plans

— —Bad boy clauses

— —Amendment to lump sum distribution provisions
— —Early retirement subsidy

CHAPTER 10. DISCRIMINATION IN
COVERAGE OR BENEFITS

§ 10:1
§ 10:2

Generally
Nondiscrimination in contributions or benefits
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§ 10:3 —Nondiscrimination under IRC § 401(a)(4) final
regulations

§ 10:4 —Nondiscrimination in contributions—Safe harbor
requirements

§ 10:5 — —General testing for nondiscrimination in
contributions

§ 10:6 —Nondiscrimination in benefits—Safe harbor
requirements

§ 10:7 — —General test for nondiscrimination in amount of
benefits

§10:8 —Nondiscriminatory availability of benefits, rights,
and features

§ 10:9 —Plan amendments, grants of past service credit,
and plan terminations—Plan amendments

§ 10:10 — —Required pre-termination restrictions

§ 10:11 —Defined benefit plans with employee contributions

§ 10:12 — —Determination of employer-derived and
employee-derived benefits

§ 10:13 — —Nondiscrimination tests as to employee-derived
benefits

§ 10:14 —IRC § 401(/) permitted disparity

§ 10:15 — —Defined contribution plans

§ 10:16 — —Defined benefit plans

§ 10:17 —Cross-testing

§ 10:18 — —Nondiscriminatory benefits under a defined
contribution plan

§ 10:19 — —Target benefit plan safe harbor

§ 10:20 — —Nondiscriminatory contributions under a defined
benefit plan

§ 10:21 — —Cash balance plans

§ 10:22 — —Defined benefit plans which are part of a floor-

offset arrangement
§ 10:23 —Plan aggregation and restructuring
§ 10:24 —Testing of former employees
§ 10:25 —Certain additional rules
§ 10:26 — —Crediting service
§ 10:27 — —Corrective amendments
§ 10:28 —Fresh-start rules
§ 10:29 Permitted disparity under IRC § 401(/)
§ 10:30 —Definitions

§ 10:31 — —Taxable wage base

§ 10:32 — —Covered compensation

§ 10:33 — —Integration level and offset level
§10:34 — —PIA

§ 10:35 — —Average annual compensation
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§ 10:36 — —Final average compensation

§ 10:37 —Defined contribution plans—Permitted disparity
rules

§10:38 — —Examples

§ 10:39 — —Target benefit plans

§ 10:40 —Defined benefit plans—Excess and offset plans

§10:41 — —Excess plans

§ 10:42 — —Offset plans

§ 10:43 — —Excess and offset plans—Requirements for both
excess and offset plans

§ 10:44 — —Example of excess plan

§ 10:45 — —Example of offset plan

§ 10:46 —Total disparity limitation

§ 10:47 Limitations on benefits or contributions

§ 10:48 —Compensation defined

§ 10:49 —Defined benefit plan § 415(b) limitations—100
percent or $200,000 annual limitation

§ 10:50 —Defined benefit plan § 415(b) limitations—$10,000
annual limitation

§ 10:561 — —Reduction in benefit limitations

§ 10:52 — —Actuarially equivalent benefit forms

§ 10:53 — —Exceptions for certain plans

§ 10:54 — —Distributions beginning after age 65

§ 10:55 — —Cost of living adjustments

§ 10:56 — —Qualified cost-of-living arrangement

§ 10:57 —Defined contribution plan § 415(c) limitations

§ 10:58 —Qualified government excess benefit arrangements

CHAPTER 11. PROCEDURAL
REQUIREMENTS OF ADOPTING OR

AMENDING A PLAN

§11:1 Generally

§ 11:2 Notification of employees—Accuracy and timeliness

§11:3 —Internal Revenue Code requirements

§ 11:4 —ERISA Title I requirements

§ 11:5 Determination letter from IRS—Individual plans

§ 11:6 —Pre-approved prototype and volume submitter
plans

§ 11:7 —General requirements of pre-approved plans

§11:8 —Pre-approved plans

§ 11:8.50 Determination letter from IRS—Deadline for
employers to adopt preapproved plans

§ 11:9 Determination letter from IRS—Volume submitter
program (under prior guidance)
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§ 11:11
§11:12
§11:13
§11:14
§ 11:15
§ 11:16
§ 11:17
§ 11:18
§ 11:19
§ 11:20

§ 11:21
§ 11:22
§ 11:23
§ 11:24

§ 11:25
§ 11:26

§ 11:27

§ 11:28

QUALIFIED RETIREMENT PLANS

—Application forms and user fees—Application
forms

— —User fees

—Application procedure

—IRS Address; Notice to interested parties

—Review by IRS

Review by tax court

—Exhaustion of administrative remedies

—Review of administrative determination

Amendment after initial qualification

—Retroactive amendments

—Adoption of amendment resulting in significant
underfunding

— —Notification of employees

— —Application to IRS

Transition rules for tax acts

Remedial amendment periods for tax acts—TEFRA
1982, TRA 1982, REA 1984

—TRA 1986

—USERRA, GATT 1994, SBJPA 1996, TRA 1997,
RRA 1998 and CRTRA (or CRA) 2000

Transition rules and remedial amendment
deadlines for tax acts—EGTRRA 2001, PPA 2006,
WRERA 2008, HEART Act and SBJA 2010

Transition rules for tax acts—As of 2017 remedial
amendment period end of the second plan year
after required amendments list issued; remedial
amendment period for SECURE Act of 2019,
CARES Act of 2021 (December 31, 2025) and
SECURE 2.0 Act (first plan year in 2025)

PART III. PLAN OPERATION
CHAPTER 12. MINIMUM FUNDING

STANDARD

§12:1 Generally

§12:2 Coverage under the Internal Revenue Code and
Title I of ERISA

§12:3 —ERISA

§12:4 —Internal Revenue Code

§12:5 Actuarial assumptions and methods—Generally

§12:6 — —Importance of actuarial assumptions

§ 12:7 — —General actuarial assumptions issues

§12:8 —IRS small plan audit program

Xciv



TaBLE oF CONTENTS

§ 12:9

§ 12:10
§12:11
§ 12:12
§12:13
§12:14
§ 12:15
§ 12:16
§ 12:17

§ 12:18

§ 12:19

§ 12:20
§ 12:21
§ 12:22

§ 12:23
§ 12:24

§ 12:24.10

§ 12:24.20
§ 12:24.30

§ 12:25
§ 12:25.10

§ 12:25.20

§ 12:25.30

§ 12:26

§ 12:27

— —Analysis of cases

—Actuarial methods

— —Accrued benefit cost method

— —Projected benefit cost method

— —Normal cost

— —Supplemental liability

— —Entry age normal method

— —Additional actuarial variations

—Changes in actuarial assumptions for plans
subject to PBGC coverage

Multiemployer plan financial information and
withdrawal liability information required to be
made available on request under PPA 2006

Minimum funding standard account and
additional funding requirements—Requirement of
funding standard account

—Charges to account

—Credits to account

—Additional funding requirements for
underfunded plans with more than 100
participants which are not multiemployer plans—
Plans subject to § 412(1)

— —§ 412(]) charge

Minimum funding rules for single-employer plans
under PPA 2006

—Prefunding balance and funding standard
carryover balance

—At-risk limitations

—Funding relief under the Preservation of Access
to Care for Medicare Beneficiaries and Pension
Relief Act of 2010; 2019 Community Newspapers
Pension Funding Relief: CARES Act of 2020

Minimum funding rules for multiemployer plans

—Penalties for underfunding for plans in
endangered or critical status

—Funding relief under the Preservation of Access
to Care for Medicare Beneficiaries and Pension
Relief Act of 2010

Permissible delays in multiemployer plan funding
and other funding delays and financial assistance
for financially troubled multiemployer plans in
2020 or 2021

Defined benefit plans—Valuation of lump sum
distributions and other forms of distribution

Accumulated funding deficiency for multiemployer
plans in reorganization—Generally
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§ 12:28

§ 12:29
§ 12:30
§ 12:31
§ 12:32
§ 12:33

§12:34
§ 12:35
§ 12:36
§12:37
§12:38
§12:39
§ 12:40

§ 12:41
§ 12:42
§12:43
§ 12:44
§ 12:45
§ 12:46
§ 12:47

§ 12:48
§ 12:49

§ 12:50
§ 12:51
§ 12:52
§ 12:53
§ 12:54
§ 12:55
§ 12:56
§ 12:57
§ 12:58

§ 12:59
§ 12:60
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—Plan in reorganization status—Determination
and effect of reorganization status

— —Minimum contribution requirement

— —Overburdened plan

— —Reduction of accrued benefits

—Insolvent plan

— —Plan sponsor’s determination of plan
insolvency

— —Effects of insolvency determination

Full funding limitation—Importance

—Determination

Alternative minimum funding standard account

—Charges to account

—Credits to account

Reductions in minimum funding standard
requirements

—Change in funding method

—Retroactive plan amendments

—Variance from minimum funding standard

—Extension of amortization

—Benefits may not be increased

—Pension Funding Equity Act of 2004

— —Temporary replacement of interest rate used
for certain pension plan purposes and alternative
deficit reduction contribution for certain plans

— —Multiemployer plan changes

Payments and penalties for failure to meet
required funding standard and liquidity
shortfall—Quarterly payments

—Plan’s lien against employer

—Excise taxes under IRC § 4971 on accumulated
funding deficiency

— —Excise tax of 10%

— —Excise tax of 100%

— —Excise tax of 10% and 100% on liquidity
shortfall

—Excise tax under IRC § 4972 on nondeductible
contributions

Funding disclosure rules for single-employer
defined benefit plans under PPA 2006

Funding disclosure rules for multiemployer
defined benefit plans under PPA 2006

FASB Statements Nos. 87 and 88

—FAS 87 discussion—Accounting concepts

— —Components of pension expense
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§ 12:61
§ 12:62
§ 12:63
§ 12:64
§ 12:65
§ 12:66
§ 12:67
§ 12:68
§ 12:69

— —Disclosure

— —Balance sheet treatment

— —Selecting assumptions

—FAS 88 discussion—Accounting concepts
— —Accounting for a settlement

— —Accounting for a curtailment

— —Accounting for termination benefits
— —Example

—Compliance issues and strategies

CHAPTER 13. DEDUCTIBILITY OF
EMPLOYER CONTRIBUTIONS

§13:1 Generally

§ 13:2 Deductibility of contribution—Deductibility under
IRC § 404(a), and § 162 or § 212

§13:3 —Time of contributions

§ 13:4  Type of contributions

§ 13:5 —Cash

§ 13:6 —Property

§ 13:7 —Employer securities

§13:8 Which employer is entitled to deduction—Employer of
participant

§13:9 —Affiliated employers maintaining a profit-sharing or
stock bonus plan

§ 13:10 —Transferees of mergers and acquisitions

§ 13:11 Pension and annuity plans

§ 13:12 —Full and alternative funding limitations

§ 13:13 —Carryovers of excess contributions

§ 13:14 —Collectively bargained and multiple employer plans

§ 13:15 —Reversion to employer of pension plan assets

§ 13:16  Profit-sharing and stock bonus plans—Single plans

§ 13:17 —Collectively bargained and multiple employer plans

§ 13:18 Combined pension and defined contribution plans

§ 13:19  Special provisions and restrictions for self-employed
individuals

§ 13:20 —Definitions

§ 13:21 —Contributions allocated for insurance protection

§ 13:22 Excise tax on nondeductible contributions

CHAPTER 14. PARTICIPANT

CONTRIBUTIONS

§ 14:1  Generally

§ 14:2 Permissible amount of contributions
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§ 14:3 —Limitations on contributions, allocations, and
deductions
§ 14:4 —Limitations on excess aggregate contributions

§ 14:5 Type of contributions

§ 14:6 Tax treatment

§ 14:7 Distribution

§ 14:8 Qualified voluntary employee contributions

CHAPTER 15. TAXATION OF
DISTRIBUTIONS TO PARTICIPANTS

§ 15:1 Generally

§ 15:2 Ordinary income tax treatment

§ 15:3 —Loans

§15:4 —Qualified domestic relations orders

§ 15:4.50 —Distributee taxable

§ 15:5 —Employer contributions only

§ 15:6 —Employer and employee contributions

§ 15:7 —Exclusion ratio method

§ 15:8 — —Annuity starting date

§ 15:9 — —Expected return

§ 15:10 — —Investment in the contract

§ 15:11 — —Example

§ 15:12 —Simplified exclusion ratio method

§ 15:13 —Amounts not received as annuities

§ 15:14 —Correction of overpayments to participant
§ 15:15 —PFederal limitations on state taxation of

retirement benefits
§ 15:16 Supplemental benefits

§ 15:17 —Health or accident benefits

§ 15:18 —Life insurance

§ 15:19 — —Taxation of risk element during lifetime

§ 15:20 — —Taxation of risk element at death

§ 15:21 Additional tax for certain distributions—Early
distributions

§ 15:21.50 —Disaster Relief for Early Distributions

§ 15:22 —Age 72 distributions

§ 15:23 —Certain distributions to 5-percent owners

§ 15:24 —Excess distributions

§ 15:25 — —Distributions not subject to tax

§ 15:26 — —Prior grandfather election

§ 15:27 Distributions if trust becomes nonqualified

§ 15:28 Lump sum distributions

§ 15:29 —Definition of lump sum distribution

§ 15:30 — —Balance to the credit of the employee
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§ 15:31
§ 15:32
§ 15:33
§ 15:34
§ 15:35
§ 15:36
§ 15:37

§ 15:38
§ 15:39
§ 15:40
§ 15:41
§ 15:42
§ 15:43
§ 15:44

§ 15:45
§ 15:45.50

§ 15:46
§ 15:47

§ 15:48
§ 15:49
§ 15:50
§ 15:51
§ 15:52
§ 15:53
§ 15:53.30

§ 15:54
§ 15:55
§ 15:56
§ 15:57
§ 15:57.50
§ 15:58

§ 15:59
§ 15:60
§ 15:61
§ 15:61.10

§ 15:62
§ 15:63

—Election

—Taxation

— —Total taxable amount

— —Initial separate tax

— —Ordinary income portion

— —Capital gain portion

— —Multiple distributions and distributions of
annuity contracts

— —Estate taxes incurred

Distributions not taxable when received

—Employer securities

— —Distribution

— —Sale following distribution

—Deferred annuities and retirement plan bonds

Rollovers—Direct transfers from qualified
retirement plans—Background

— —Direct transfers

— —Rollovers to Roth IRAs and Allocation of
After-Tax Amounts to Rollovers

— —Direct transfer election procedures

—Rollovers following distribution from qualified
plan to participant

— —Contribution within 60 days

— —IRS 60-day waiver procedure

— —Rollover of proceeds of distributed property

— —Miscellaneous rules

—Distributions from IRAs

— —Within 60 days of receipt

—Rollovers between defined benefit plans and
defined contribution plans

—Transfers on account of death—Spouse

— —Non-spouse

—QDROs

—3§ 403(b) rollovers

Income in Respect of Decedents (IRD)

Gift and estate tax treatment—Estate tax—
Normal treatment

— —QTIP trust
— —Excess accumulations under prior law
—Gift tax

Explanation to recipient of tax treatment on
distribution

Withholding and notice of plan distributions
—Withholding on distributions
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§ 15:64 —Distribution withholding rules when distribution
is to non-U.S. address; Withholding on
distributions to nonresident aliens

§ 15:65 —Responsibility for withholding and reporting

Volume 2

PART IV. PLAN ADMINISTRATION
CHAPTER 16. FIDUCIARY

RESPONSIBILITY

§ 16:1 Generally

§ 16:2 Coverage under the Internal Revenue Code and
Title I of ERISA

§ 16:3 —ERISA

§ 16:4 —Internal Revenue Code

§ 16:5 The fiduciary, general fiduciary duties, and plan
assets

§ 16:6 —Plan assets must be held in trust

§16:7 —Asset “look-through” rule

§ 16:8 — —Application

§ 16:9 — —Definitions

§ 16:10 —Plan assets held by insurance company or
deposited in bank—Assets held by insurance
company

§ 16:11 — —Assets deposited in bank

§ 16:12 —Fiduciary defined—Internal Revenue Code

§ 16:13 — —Title I of ERISA

§ 16:14 — —Non-fiduciary

§ 16:15 — —Employer as fiduciary

§ 16:16 —Prohibition on certain criminals serving as
fiduciaries

§ 16:17 —Named fiduciary

§ 16:18 —PFiduciary duties under Internal Revenue Code
and Title I of ERISA

§ 16:19 — —Exclusive purpose of providing benefits and
defraying reasonable expenses

§ 16:20 — —Knowledgeable prudent man standard

§ 16:21 — —Diversification

§ 16:22 — —Liquidity

§ 16:23 — —Fair investment return

§ 16:24 — —Indicia of ownership

§ 16:25 — —Act in accordance with plan documents
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§ 16:25.50
§ 16:25.70

§ 16:26
§ 16:27
§ 16:27.50
§ 16:28

§ 16:29
§ 16:30
§ 16:30.30

§ 16:30.50
§ 16:30.70
§ 16:31

§ 16:32

§ 16:33

§ 16:34
§ 16:35
§ 16:36
§ 16:37
§ 16:38
§ 16:39

§ 16:40
§ 16:41

§ 16:42
§ 16:43
§ 16:44
§ 16:45
§ 16:46
§ 16:47

§ 16:48
§ 16:49
§ 16:50
§ 16:51

— —Exercising shareholder rights with respect to
plan investments

— —Incorporating environmental, social or
governance (ESG) factors

— —Disclosure

— —Other duties

— —Indemnification

—Participant directed individual account plan and
ERISA § 404(c)—Directed Trustee

— —Pre-404(c) regulations

— —ERISA § 404(c) regulations

— —Plans with default investments involving
target date funds

— —Regulations on participant fee disclosure

— —Excessive Fees for Investment Funds

Fiduciary responsibility, prohibited transactions
and bonding—Relief of fiduciary responsibility for
qualified default investment alternative (QDIA)

The fiduciary, general fiduciary duties, and plan
assets—Participant directed individual account
plan and ERISA § 404(c)—Required notice of
blackout period

—Payment of fiduciary and administrative
expenses

Delegation of fiduciary duties

—Delegation of trustee responsibilities

—Delegation to non-trustee fiduciaries

Liability for breach by co-fiduciary

Prohibited transactions—Penalties

— —Fifteen percent tax under Internal Revenue
Code

— —One hundred percent tax under Internal
Revenue Code

— —Twenty percent civil penalty under Title I of
ERISA

—Fiduciary

—Party in interest and disqualified person

—Prohibited transactions

Exceptions to prohibited transactions rules

—Waivers by Treasury and Department of Labor

— —Application for prohibited transaction
exemption

— —Review and publication of the requests

— —Issuance of exemption

— —Streamlined individual exemption procedure

— —Examples of class exemptions
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§ 16:52 —Statutory exemptions

§ 16:53 — —Investment advice provided to plan
participants by fiduciary advisors

§ 16:54 — —Loans

§ 16:55 — —Services or property between the plan and
party in interest or disqualified person

§ 16:55.50 — — —Fee disclosure by service providers to plan
fiduciaries

§ 16:56 — —Securities trading and foreign exchange

§ 16:57 — —Qualifying employer securities or real
property

§ 16:58 — —Distribution of benefits

§ 16:59 — —14 day correction period for certain types of
financial transaction prohibited transactions

§ 16:60 —“Covered service provider” fees

§ 16:61 Acquisition or holding of employer securities or
real property

§ 16:62 —Employer securities and qualifying employer
securities

§ 16:63 —Employer real property and qualifying employer
real property

§ 16:64 —Acquiring qualifying employer securities and
qualifying employer real property

§ 16:65 Fiduciary liability, indemnification, and bonding

§ 16:66 —Fiduciary liability—Action for breach of
fiduciary duty—ERISA § 409

§ 16:67 — —Statute of limitations

§ 16:68 —Indemnification

§ 16:69 —Bonding

§ 16:70 IRC § 4965—Excise tax

CHAPTER 17. CERTAIN PROHIBITED
TRANSACTIONS AND UNRELATED

BUSINESS TAXABLE INCOME
§17:1 Generally

§17:2 Denial of exemption to certain organizations which
engage in prohibited transactions

§17:3 —Prohibited transactions

§17:4 —Loss of exemption under IRC § 501(a)

§ 17:5 Tax on unrelated business income

§17:6 —Unrelated trade or business

§ 17:7 —Unrelated business taxable income

§17:8 — —Dividends, interest, annuities and royalties
§ 17:9 — —Rents

§ 17:10 — —Controlled organization income

cii



TaBLE oF CONTENTS

§17:11
§17:12
§17:13
§17:14
§17:15
§17:16
§ 17:17
§17:18

§17:19
§ 17:20
§17:21
§17:22

— —Capital gains

— —Sales or exchanges of real property or mortgages

— —Unrelated debt-financed income

— —Specific deductions

— —Net operating loss deduction

— —Other exceptions

Unrelated debt-financed income

—Acquisition indebtedness—Average acquisition
indebtedness

— —Acquisition indebtedness

—Exceptions for real property acquisitions

—Debt-financed property

—Average adjusted basis for year

CHAPTER 18. REPORTING AND
DISCLOSURE REQUIREMENTS

§ 18:1
§ 18:2
§ 18:3
§ 18:4
§ 18:5
§ 18:6
§ 18:7
§ 18:8
§ 18:9
§18:10
§ 18:11
§ 18:12
§18:13
§ 18:14
§ 18:15
§ 18:16
§ 18:17
§ 18:18
§ 18:19
§ 18:20

Generally

Plan establishment

—Internal Revenue Service

—Labor Department

—Pension Benefit Guaranty Corporation

—Securities and Exchange Commission

Plan operation

—Internal Revenue Service

—Labor Department

—Pension Benefit Guaranty Corporation

—Securities and Exchange Commission

Plan termination

—Internal Revenue Service

—Labor Department

—Pension Benefit Guaranty Corporation

—Securities and Exchange Commission

Securities issues under Section 16(b)

—Section 16

—New Section 16 Rules

—Chart summarizing plan transactions under the
New Section 16 Rules

PART V. PLAN TERMINATION

CHAPTER 19. PENSION BENEFIT
GUARANTY CORPORATION

§19:1

Generally
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§19:2 Coverage—Plans covered

§19:3 —Exceptions to coverage

§19:4 — —Individual account plans

§ 19:5 — —Small professional service employer
§ 19:6 — —Governmental and church plans
§19:7 — —Other exceptions

§19:8 General description of the PBGC—Organization

§19:8.5 —PBGC Mediation Program

§19:9 —Appeal of decisions

§19:10 —Enforcement authority

§19:11 —Filing methods and notices, computing filing dates,
and record retention

§19:12 — —Methods of filing

§19:13 — —Time of filing

§19:14 — —Computation of time

§ 19:15 — —Record retention

§19:16 — —Trade Act eligible PBGC pension recipient
information

§19:17  Creation of separate funds

I. SINGLE-EMPLOYER PLANS

§19:18 Premiums—Amount of premiums—Fixed and
variable portions

§ 19:18.50 — —Certain terminated plans

§19:19 — —Number of participants

§ 19:20 — —Unfunded vested benefits

§19:21 —Liability for premium payments

§ 19:22 —Time of premium payments

§ 19:23 —Penalty for late payment of premiums

§19:24 Benefits guaranteed

§19:25 —Single-employer plans

§ 19:26 — —Guaranteed benefits

§ 19:27 — —Limitations on amount of guaranteed benefits

§ 19:28 Reportable events and reports—Single-employer
plans—Filing reports

§ 19:29 — —Reportable events

§ 19:30 —Other reports—Certain plans with large
liabilities

§19:31 — —Notice to participants of funding status for
single-employer plans

§ 19:32 — —Participant notice Voluntary Correction
Program (VCP)

§ 19:33 — —Terminating plans

§19:34 Asset allocation on termination of plan
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§ 19:41
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§ 19:50
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§ 19:57
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§ 19:65
§ 19:66
§ 19:66.20

§ 19:67
§ 19:68
§ 19:69
§ 19:70

—Allocation among categories

—Categories to which plan assets allocated

— —Category 1 benefits

— —Category 2 benefits

— —Category 3 benefits

— —Category 4 benefits

— —Category 5 benefits

— —Category 6 benefits

Standard termination of single-employer plan

—Requirements for standard termination

—Notice of intent to terminate

—PBGC response to standard termination notice

—Notice of plan benefits

—Distribution of benefits—Requirements

— —Common reasons found by the PBGC for
errors in calculating lump sum distributions

—Missing participants

Distress termination of single-employer plan

—Requirements for distress termination

—Notice of intent to terminate

—Request for information by affected party

—PBGC action in response to notice of intent to
terminate

—Notice of benefit distribution

—Redetermination of plan sufficiency

—~Closeout of plan

—Missing participants

Termination by PBGC

—When PBGC can terminate

—Appointment of trustee

—Powers and duties of trustee

—Termination of plan

Contingent liability of employer

—Termination of single-employer plan

— —Liability for unfunded guaranteed benefits

— — —Substantial cessation or reduction in
operations at a facility

— —Liability for unpaid contributions

— —Special liability rules

—Termination of multiple employer plan

—Withdrawal of substantial employer from
multiple employer plan

II. MULTIEMPLOYER PLANS

§ 19:71

Generally
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§ 19:71.30 Requirement to file reports and provide
information for multiemployer plans

§ 19:71.50 Penalty for failure to provide required notices and

information
§ 19:72 Premiums
§ 19:73 Contributions
§19:74 Benefits guaranteed
§ 19:75 Termination
§19:76 Reorganized or insolvent multiemployer plans

§ 19:77 MEPRA 2014 multiemployer plan funding rules
and benefit suspensions

§ 19:78 Mergers and transfers of assets

§ 19:79 —DMerger or transfer of assets between
multiemployer plans

§ 19:80 —Transfer between a multiemployer plan and a
single-employer plan

§ 19:81 —New rules to facilitate multiemployer plan
mergers

§ 19:82 —Partition of a multiemployer plan-pre-MEPRA
rules

§ 19:83 —Rules for partitions of multiemployer plans as
modified by MEPRA 2014

§19:84 —Transfers pursuant to a change in bargaining
unit representative

§ 19:85 Procedures for determination and collection of

withdrawal liability—Determination of
withdrawal liability

§ 19:86 —Resolution of disputes

§ 19:87 Determination of amount of withdrawal, mass
withdrawal, or termination liability

§ 19:88 —Complete withdrawal defined

§ 19:89 —Mass withdrawal defined

§ 19:90 —Partial withdrawal defined

§ 19:91 —Amount of liability on complete withdrawal

§ 19:92 — —Presumptive method (and withdrawal from
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CHAPTER 20. PLAN DISCONTINUANCE,
TERMINATION, AND COMPLIANCE
RESOLUTION WITH THE IRS, VOLUNTARY
FIDUCIARY COMPLIANCE WITH THE DOL,
AND PLAN AUDITS

§ 20:1 Generally

§ 20:2 Suspension or discontinuance of contributions and
freezing of accrued benefits

§ 20:3 —Suspension versus complete discontinuance

§ 20:4 — —Plans not covered by IRC § 412

§ 20:5 — —Plans covered by IRC § 412

§ 20:6 — —All plans

§ 20:7 —F'reezing the plan

§ 20:8 Partial termination—Effect of partial termination

§ 20:9 —What constitutes a partial termination

§ 20:10 — —Twenty percent or more reduction in
workforce or coverage

§ 20:11 — —Other reasons

§ 20:12 Substitution, merger and consolidation of plans

§ 20:13 —Substitution

§ 20:14 —Consolidation, merger, or spin-off

§ 20:15 — —Defined contribution plans

§ 20:16 — —Defined benefit plans

§ 20:17 Termination

§ 20:18 Retroactive disqualification

§ 20:19 —Tax effects of retroactive disqualification

§ 20:20 —Example

§ 20:21 Employee Plans Compliance Resolution System
(EPCRS)—SCP, VCP, and Audit CAP

§ 20:22 — —Self-Correction Program (SCP)—Self-

correction only if within 3 years or for
insignificant operational violations (prior to
SECURE 2.0); Correction by Retroactive
Amendment

§ 20:23 — — —Expansion by SECURE 2.0 of the Self-
Correction Program even after the three years
period for all eligible inadvertent failures

§ 20:23.50 — —Overpayments

§ 20:24 — —Voluntary Correction Program (VCP)—
Voluntary Correction Program requirements,
submissions and user fees

§ 20:25 — — —Plan loan failures under EPCRS; Prior
Anonymous submission procedures

§ 20:26 — —Audit CAP
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§ 20:27 — —Correction methods—Specifically prescribed
in revenue procedures

§ 20:28 — — —Restorative payments

§ 20:29 —New 90-day Pre-Examination Compliance Pilot
Program

§ 20:30 Voluntary Fiduciary Correction Program—
Advantages and disadvantages

§ 20:31 Voluntary fiduciary compliance—Eligibility for
VFC

§ 20:32 —Permissible methods of correction

§ 20:33 —Notice to affected participants of correction

§ 20:34 —Anonymous pre-submissions

§ 20:35 —Prohibited transaction class exemption under

VFC program
§ 20:36 Plan audits

§ 20:37 —Annual plan audit by CPA
§ 20:38 —IRS audits

§ 20:39 —DOL audits

§ 20:40 Orphan plans

§ 20:41 Scrivener’s Errors

PART VI. ENFORCEMENT

CHAPTER 21. ENFORCEMENT
§ 21:1 Generally
§21:2 Action by participant or beneficiary

§21:3 —Initial and continuing qualification

§21:4 —Access to information—Summary plan description
and other information needed for benefit claims and
appeals

§21:5 — —Summary annual report

§ 21:6 — —Release from liability

§ 21:7 — —Electronic distribution of information

§ 21:8 —Exhaustion of administrative remedies

§21:9 —Beneficiary claims

§ 21:10 —Civil suit—State law

§ 21:11 — —Federal law

§ 21:12 — —Arbitration

§ 21:13 —ERISA preemption—ERISA § 514

§ 21:14 — —Deemer clause of § 514

§ 21:15 — —Examples of claims preempted and not
preempted

§ 21:16 —Permissible parties
§ 21:17 —Causes of action and remedies
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§ 21:18
§ 21:19

§ 21:20
§ 21:21

§ 21:22

§ 21:23

§21:24
§ 21:25
§ 21:26
§ 21:27

§ 21:28
§ 21:29

§ 21:30
§ 21:31
§ 21:32
§ 21:33

§21:34

§ 21:35
§ 21:36
§ 21:37
§ 21:38
§ 21:39
§ 21:40
§ 21:41
§ 21:42
§ 21:43
§ 21:44
§ 21:45
§ 21:46
§ 21:47
§ 21:48
§ 21:49
§ 21:50
§ 21:51

— —Recovery of benefits due a participant or
beneficiary (ERISA §§ 502(a)(1)(B) and 502(a)(2))

— —Enjoining act or practice which violates Title I of
ERISA or terms of plan (ERISA § 502(a)(3))

— —Jury trial

— —Requiring plan administrator to provide certain
information to participant

— —Requiring fiduciary restore plan losses for which
liable

— —Appropriate relief under ERISA § 510 where
action taken against participant for exercising rights
under plan or ERISA

— —No relief under ERISA

—Attorney-client privilege

—Venue

—Statute of limitations—Claim for benefits—ERISA
§ 502

— —Breach of fiduciary duty—ERISA § 413

— —Action by fiduciary of multiemployer plan—
ERISA § 502(g)(2)

— —Interference with ERISA rights—ERISA § 510

—Settlement

—Standard of review—Firestone Tire & Rubber

— —De novo review or arbitrary and capricious
standard of review

—Attorney’s fees—Factors in determining whether
fee will be awarded

— —Amount of fee

— —Other matters

Action by Internal Revenue Service

—Initial and continuing plan qualification
—Excise taxes

—~Civil action

Action by Department of Labor

—Plan qualification

—Obtaining returns, reports and other information
—~Civil action

—Criminal penalties

Action by Pension Benefit Guaranty Corporation
Action by fiduciary

—~Civil action

— —Injunction

— —Appropriate relief

— —Multiemployer plan contributions under ERISA
§ 515
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§ 21:52  Action by employer
§ 21:563 —Equitable estoppel

PART VII. OTHER PLANS

CHAPTER 22. GOVERNMENTAL, CHURCH,
AND EXEMPT ORGANIZATION
RETIREMENT PLANS

§ 22:1 Generally

§ 22:2 —Definitions of governmental and church plans

§ 22:3 — —Governmental plan

§ 22:4 — —Church plan

§ 22:5 —Social security for state and local governmental
employees

§ 22:6 Section 403(b) plans

§ 22:7 Plan document

§ 22:8 Section 403(b) plans—Annuity contract

§ 22:9 —Custodial account

§ 22:10 —Retirement income account

§ 22:11 —Internal Revenue Code requirements

§ 22:12 — —Binding deferral agreement

§ 22:13 — —Annuity contracts

§ 22:14 —Exchange of contracts and transfers between
plans

§ 22:15 —Internal Revenue Code requirements—
Employee’s rights nonforfeitable

§ 22:16 — —Nondiscrimination requirements and
universal availability requirement

§ 22:17 — —Deferral limitation

§ 22:18 Section 403(b)—Internal Revenue Code

requirements—Roth accounts and rollovers to
designated Roth accounts

§ 22:19 Section 403(b) plans—Internal Revenue Code
requirements—Exclusion allowance (20% of
includable compensation) eliminated

§ 22:20 — —Alternatives to 20% exclusion allowance
eliminated

§ 22:21 — —Annuity contracts aggregated

§ 22:22 — —Custodial account

§ 22:23 — —Retirement income account

§ 22:24 — —Distributions

§ 22:25 — —Required minimum distribution

§ 22:26 — —Voluntary correction of section 403(b) failures

§ 22:27 —ERISA Title I requirements
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§ 22:28
§ 22:29
§ 22:30
§ 22:30.50

§ 22:31

§ 22:32
§ 22:33
§ 22:34
§ 22:35
§ 22:36
§ 22:37

§ 22:38
§ 22:39
§ 22:40
§ 22:41

§ 22:42
§ 22:43
§ 22:44
§ 22:45
§ 22:45.50

§ 22:46

§ 22:47
§ 22:48

§ 22:49
§ 22:50
§ 22:51
§ 22:52
§ 22:52.50

§ 22:53
§ 22:53.50
§ 22:54
§ 22:55
§ 22:56
§ 22:57

§ 22:58
§ 22:59

— —Participation and coverage
— —Vesting
— —Benefit accruals

— —Fiduciary liability and disclosure with respect

to participant directed investments

— —Maintain records and provide information on

benefits
— —Funding requirements
— —Qualified annuities
— —Distributions
— —Assignment and alienation of benefits
— —Merger and consolidation of plan assets

— —Plans maintained by more than one employer,

predecessor plans, and employer groups

—Tax treatment

Section 457 plans

—Internal Revenue Code requirements

— —Coverage limited to employees and
independent contractors

— —Limitation on deferrals

— —Catch-up deferrals

— —Deferral agreement

— —Time of distribution

—Death benefit for active military service
personnel

—Internal Revenue Code requirements—$7,000
cash out

— —Loans to participants

— —Trust for governmental plan; plan assets
property of employer for tax-exempt entity

— —Plan to plan transfers

— —Penalty and excise taxes

— —Failure to meet § 457 requirements

— —QDROs

— —Roth accounts and rollovers to designated
Roth accounts

— —Rollover provisions

— —Voluntary correction of Section 457 failures

—ERISA Title I and Title IV requirements

—Tax treatment of distributions

—Section 457(f) plans

—Qualified governmental excess benefit
arrangement

Qualified retirement plans

—Coverage
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§ 22:60 —Vesting

§ 22:61 —Other rules

§ 22:62 —Prohibited transactions
§ 22:63 —Plan Termination

CHAPTER 23. INTERNATIONAL ASPECTS

OF EMPLOYEE BENEFITS
§23:1 Generally

§ 23:2 —Summary of U.S. foreign tax treatment—Tax
treatment of U.S. citizens and residents working
abroad

§ 23:3 — —U.S. tax treatment of foreign subsidiaries

§23:4 Foreign deferred compensation plans (IRC § 404A)

§ 23:5 —Requirements for qualified foreign plans

§ 23:6 — —Written plan

§ 23:7 — —Exclusive benefit of employees

§ 23:8  — —Ninety percent nonresident alien foreign service

§ 23:9 — —Elections

§ 23:10 —Rules and deductions with respect to qualified
funded plans

§ 23:11 — —Timing of deductions
§ 23:12 — —Payments to certain entities
§ 23:13 — —Limitations on deductions and carryovers

§ 23:14 —Rules and deductions with respect to qualified
reserve plans

§ 23:15 —Additional limitations on both qualified funded and
qualified reserve plans—U.S. and foreign law

limitations
§23:16 — —U.S. employees and U.S. employment
§ 23:17 — —Required information
§ 23:18 — —Actuarial assumptions; accounting methods

§ 23:19 Employees of foreign affiliates covered by § 3121(/)
agreements (IRC § 406)

§ 23:20 —Inclusion of foreign affiliate employees under plan
of American employer

§ 23:21 — —Social Security coverage agreement

§ 23:22 — —Benefits provided pursuant to plan

§ 23:23 — —Sole benefit coverage

§ 23:24 —Nondiscrimination requirements

§ 23:25 —Tax treatment of domestic employee

§ 23:26 —Deductibility of contributions

§ 23:27 Employees of domestic subsidiaries stationed abroad
(IRC § 407)

§ 23:28 —Inclusion of domestic subsidiary employees under
plan of U.S. parent
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§ 23:29 —Nondiscrimination requirements
§ 23:30 —Tax treatment of domestic employee
§ 23:31 —Deductibility of contributions

§ 23:32 Exclusion of income and housing allowance by
qualified U.S. persons (IRC § 911)

§ 23:33 —Definition of foreign earned income

§ 23:34 —Exclusion of foreign earned income
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PART VIII. PLANS IN MERGERS
AND ACQUISITIONS

CHAPTER 24. EMPLOYEE BENEFITS AND
EXECUTIVE COMPENSATION IN MERGERS

AND ACQUISITIONS
§ 24:1 Generally
§ 24:2 Qualification rules in M & As

§ 24:3 —Anti-cutback rule (IRC § 411(d)(6))
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§ 24:4 —Minimum participation rule for defined benefit
plans (§ 401(a)(26))

§ 24:5 —Minimum coverage rule (§ 410(b))

§ 24:6 —Definition of highly compensated employee
(§ 414(q))

§ 24:7 —Nondiscrimination rules § 401(a)(4))
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§ 24:20 —Notice and insider trading restrictions for
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employer securities (§ 402(e)(4))
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§ 24:24 Methods of dealing with pension plans in M & As
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transactions; retention agreements
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—Golden parachute rules (§ 280G)

—Severance arrangements generally (case law
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right to amend severance plans, asset sale as
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—Transfer of deferred compensation arrangements
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hat group

CXVv



QUALIFIED RETIREMENT PLANS

§ 24:57 —SEC registration

§ 24:58 —Rabbi trusts

§ 24:59 —Restricted stock grants and taxation under IRC
§ 83

§ 24:60 —Nonqualified stock options

§ 24:60.50 —Qualified equity grant deferrals

§ 24:61 —Incentive stock options

§ 24:62 —Stock appreciation rights

§ 24:63 —Restricted stock units and phantom stock

§ 24:64 —Performance unit and performance share plans

§ 24:65 —Profits interest awards

§ 24:66 —Liability for short-swing profit and SEC Rule
16b-3, and applicability to corporate transactions

§ 24:67 —3$1 million deduction limitation on executive
compensation under IRC § 162(m)

§ 24:68 —Stock exchange rules for stock plans;
Shareholder concerns with stock plans

§ 24:69 —Prohibitions of loans to executives under

Sarbanes-Oxley Act
§ 24:70 Welfare plans in M & As

§ 24:71 —Excluding disabled employees in an asset sale
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