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CHAPTER 9

COMMON FACT PATTERNS IN ELDER ABUSE
LITIGATION

CONTENTS

Page

1. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

2. Common Fact Patterns . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
a. Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

3. Common Fact Pattern—Pressure Injuries . . . . . . . . . . . 2
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
b. Definitions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

(1) CMS Definition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
(2) National Pressure Injury Advisory Panel

Definition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
c. Terminology . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

(2) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
d. Staging . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

(1) Normal Layers of Skin . . . . . . . . . . . . . . . . . . . . . . . 3
(2) Pressure Injury Stages . . . . . . . . . . . . . . . . . . . . . . . 3

(a) Stage 1: Non-blanchable Redness
(Erythema) of Intact Skin . . . . . . . . . . . . . . . . 3

(b) Stage 2: Partial-Thickness Skin Loss with
Exposed Dermis . . . . . . . . . . . . . . . . . . . . . . . . 3

(c) Stage 3: Full-Thickness Skin Loss . . . . . . . . 4
(d) Stage 4: Full-Thickness Skin and Tissue

Loss . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
(e) Unstageable Pressure Injury: Obscured

Full-Thickness Skin and Tissue Loss . . . . . . 4
(f) Deep Tissue Pressure Injury: Persistent

Non-Blanchable Deep Red, Maroon, or
Purple Discoloration . . . . . . . . . . . . . . . . . . . . 4

(3) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
e. Terminology Often Used in Medical Records . . . . . . . 5
f. Occur in Areas of “Bony Prominences.” . . . . . . . . . . . . 6
g. High Risk Individuals . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

(1) Individuals with Limited Mobility . . . . . . . . . . . . . . . 7
(2) Elderly Persons . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
(3) Individuals with Chronic Conditions . . . . . . . . . . . . 7
(4) People with Incontinence . . . . . . . . . . . . . . . . . . . . . 7

i© Thomson Reuters/The Rutter Group



(5) Individuals with Poor Nutrition or Hydration . . . . . 7
(6) People with Cognitive Impairments . . . . . . . . . . . . 7
(7) Individuals with History of Pressure Injuries . . . . . 8

h. Assessing Pressure Injury Risk . . . . . . . . . . . . . . . . . . . 8
(2) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8

i. Prevention and Interventions . . . . . . . . . . . . . . . . . . . . . 8
(1) Regular Repositioning . . . . . . . . . . . . . . . . . . . . . . . 9

(a) Turning/Repositioning Program . . . . . . . . . . . 9
(2) Protective Devices . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 9
(3) Mattresses and Support Surfaces . . . . . . . . . . . . . 9
(4) Skin Inspections . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 10
(5) Skin Care . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10
(6) Nutritional Support . . . . . . . . . . . . . . . . . . . . . . . . . . . 10
(7) Incontinence Management . . . . . . . . . . . . . . . . . . . . 10
(8) Optimizing Mobility . . . . . . . . . . . . . . . . . . . . . . . . . . 10

(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 11
(9) Avoiding Friction and Shear . . . . . . . . . . . . . . . . . . 11
(10)Checking Pedal Pulses . . . . . . . . . . . . . . . . . . . . . . 11

(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 11
(11)Education and Training . . . . . . . . . . . . . . . . . . . . . . . 11

j. Recklessness Finding Based on Failure to Provide
Needed Interventions . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

k. Treatment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
(1) Higher Level of Care . . . . . . . . . . . . . . . . . . . . . . . . . 12
(2) Wound Cleaning . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
(3) Dressing Application . . . . . . . . . . . . . . . . . . . . . . . . . 13
(4) Laboratory Tests . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
(5) Infection Control . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
(6) Pain Management . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
(7) Nutritional Support . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
(8) Debridement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
(9) Other Surgical Interventions . . . . . . . . . . . . . . . . . . 14
(10)Advanced Wound Care Technologies . . . . . . . . . . 14

l. Common Defenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
(1) Pre-Existing Pressure Injury . . . . . . . . . . . . . . . . . . 14
(2) Pre-Existing Medical Conditions . . . . . . . . . . . . . . . 14
(3) Unavoidable Pressure Injury . . . . . . . . . . . . . . . . . . 15

(a) “Unavoidable” defined . . . . . . . . . . . . . . . . . . . 15
(4) Contesting Pressure Injury . . . . . . . . . . . . . . . . . . . 15

(a) Other Wound Types . . . . . . . . . . . . . . . . . . . . . 15

4. Common Fact Pattern—Falls . . . . . . . . . . . . . . . . . . . . . . . 16
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
b. Individuals at Risk for Falls . . . . . . . . . . . . . . . . . . . . . . . 17

(1) Intrinsic Risk Factors . . . . . . . . . . . . . . . . . . . . . . . . 17
(2) Extrinsic Risk Factors . . . . . . . . . . . . . . . . . . . . . . . . 18

c. Prevention and Interventions . . . . . . . . . . . . . . . . . . . . . 18

ii



(1) Comprehensive Fall Risk Assessment . . . . . . . . . 19
(2) Mobilization . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19
(3) Lowering Bed Height . . . . . . . . . . . . . . . . . . . . . . . . 19
(4) Non-Slip Footwear . . . . . . . . . . . . . . . . . . . . . . . . . . . 20
(5) Bedside Mats . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20
(6) Environmental Modifications . . . . . . . . . . . . . . . . . . 20
(7) Use of Pendants and Wristbands . . . . . . . . . . . . . . 20
(8) Alarms . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20

(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 20
(9) Toileting and Toileting Plans . . . . . . . . . . . . . . . . . . 21
(10)Bedrails . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

(b) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 21
(11)Increased Supervision . . . . . . . . . . . . . . . . . . . . . . . 22
(12)Medication Review . . . . . . . . . . . . . . . . . . . . . . . . . . 22
(13)Exercise Programs . . . . . . . . . . . . . . . . . . . . . . . . . . 22
(14)Vision and Hearing Assessments . . . . . . . . . . . . . . 22
(15)Foot Care and Podiatry Services . . . . . . . . . . . . . . 22
(16)Hydration and Nutrition Management . . . . . . . . . . 22
(17)Other interventions . . . . . . . . . . . . . . . . . . . . . . . . . . 22

d. Treatment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23
(1) Immediate Assessment and Care . . . . . . . . . . . . . 23
(2) Medical Evaluation and Treatment . . . . . . . . . . . . . 23
(3) Post-Fall Monitoring . . . . . . . . . . . . . . . . . . . . . . . . . 23
(4) Root Cause Analysis . . . . . . . . . . . . . . . . . . . . . . . . . 23
(5) Care Plan Review and Modification . . . . . . . . . . . . 23
(6) Documentation and Communication . . . . . . . . . . . 24

e. Single Fall Cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24
(1) Defense Argument . . . . . . . . . . . . . . . . . . . . . . . . . . . 24
(2) Plaintiffs’ Response . . . . . . . . . . . . . . . . . . . . . . . . . . 24

f. Common Defenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25
(1) People Fall Naturally . . . . . . . . . . . . . . . . . . . . . . . . . 25
(2) Fall Was Unavoidable Due to Clinical Condition . 25
(3) Lack of Causation . . . . . . . . . . . . . . . . . . . . . . . . . . . 25
(4) Met Standard of Care . . . . . . . . . . . . . . . . . . . . . . . . 26

5. Common Fact Pattern—Dehydration and
Malnutrition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26

(1) Dehydration . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26
(2) Malnutrition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26
(3) Often Viewed As Clear Neglect . . . . . . . . . . . . . . . 26

b. Persons Most At Risk . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27
(1) Cognitively Impaired Residents . . . . . . . . . . . . . . . 27
(2) Residents with Swallowing Disorders

(Dysphagia) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27
(3) Residents with Physical Disabilities . . . . . . . . . . . . 27
(4) Residents on Certain Medications . . . . . . . . . . . . . 27
(5) Elderly Residents . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27
(6) Residents with Chronic Illnesses . . . . . . . . . . . . . . 28

iii© Thomson Reuters/The Rutter Group



c. Dehydration and Malnutrition—Prevention And
Interventions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28
(1) Nursing Homes Required to Maintain Nutritional

Status . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28
(2) Dietician Evaluations . . . . . . . . . . . . . . . . . . . . . . . . . 29
(3) Swallow Evaluations . . . . . . . . . . . . . . . . . . . . . . . . . 29

(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 29
(4) Caregiver Cuing and Prompting . . . . . . . . . . . . . . . 29
(5) Restorative Feeding Assistance . . . . . . . . . . . . . . . 29
(6) Monitoring Fluid and Nutrition Intake . . . . . . . . . . . 29
(7) Special Diets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30
(8) Providing Quality, palatable Food and Fluids . . . . 30

d. Important Signs and Symptoms . . . . . . . . . . . . . . . . . . . 30
e. Relevant Laboratory Results . . . . . . . . . . . . . . . . . . . . . 32
f. Treatment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33
g. Common Defenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35

(1) Unavoidable Due to Resident’s Medical
Condition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35
(a) Assessing underlying medical conditions

properly . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35
(2) Caused by Alzheimers . . . . . . . . . . . . . . . . . . . . . . . 35

(a) Interventions are still necessary . . . . . . . . . . 35
(3) Weight Loss Due to Diuretics (e.g., Lasix) . . . . . . 36

(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 36

6. Common Fact Pattern—Sexual Abuse . . . . . . . . . . . . . . 36
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36
b. Definition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36
c. Key Elements in Civil Cases . . . . . . . . . . . . . . . . . . . . . 37
d. Persons Most at Risk . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37
e. Prevention and Interventions . . . . . . . . . . . . . . . . . . . . . 38

(1) Staff Screening and Training . . . . . . . . . . . . . . . . . . 38
(2) Resident Supervision and Care Planning . . . . . . . 39
(3) Incident Reporting and Response . . . . . . . . . . . . . 40
(4) Environmental Controls . . . . . . . . . . . . . . . . . . . . . . 40
(5) Culture of Accountability . . . . . . . . . . . . . . . . . . . . . . 40

f. Failure to Act Despite Notice of Potential Abuse . . . . 40
(1) Resident-on-Resident Abuse and Known

Behavioral Issues . . . . . . . . . . . . . . . . . . . . . . . . . . . 41
(2) Staff Misconduct . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41
(3) Failing to Investigate/Act When Resident Abused

by an Employee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41
g. Police Investigations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41

(1) Scope . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 42
(2) Challenges . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 42
(3) Access to Police Investigative Files . . . . . . . . . . . . 42

(a) By Public Records Act Requests . . . . . . . . . 42
(b) By Subpoena . . . . . . . . . . . . . . . . . . . . . . . . . . 43

h. Common Defenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43
(1) No Direct Evidence of Sexual Assault . . . . . . . . . . 43

iv



(a) Clear and Convincing Evidence . . . . . . . . . . 43
(b) Circumstantial Evidence . . . . . . . . . . . . . . . . . 44

(2) Consent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 44
(a) Cognitively Impaired Residents . . . . . . . . . . . 44

1) Mental Capacity . . . . . . . . . . . . . . . . . . . . 44
2) Protection from Manipulation . . . . . . . . . 44
3) Intimate Relationships Prohibited . . . . . 44

(3) Alzheimer’s Residents Suffer Harm Despite Lack
of Recollection . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45
(a) Establishing Harm . . . . . . . . . . . . . . . . . . . . . . 45

1) Practice pointer . . . . . . . . . . . . . . . . . . . . . 45

7. Common Fact Pattern—Assault and Battery
(Non-Sexual) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46
b. Perpetrators . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46

(1) Staff-on-Resident . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46
(2) Resident-on-Resident . . . . . . . . . . . . . . . . . . . . . . . . 46
(3) Third Parties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 47

c. Prevention and Interventions . . . . . . . . . . . . . . . . . . . . . 47
(1) Resident Assessments and Care Plans . . . . . . . . 47
(2) Staff Training and Education . . . . . . . . . . . . . . . . . . 47

(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 47
(3) Supervision and Monitoring . . . . . . . . . . . . . . . . . . . 47
(4) Behavioral Interventions . . . . . . . . . . . . . . . . . . . . . . 48
(5) Environmental Controls . . . . . . . . . . . . . . . . . . . . . . 48
(6) Resident Placement and Grouping . . . . . . . . . . . . 48
(7) Incident Reporting and Response . . . . . . . . . . . . . 48
(8) Engagement with Mental Health Professionals . . 48

d. Common Defenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 48
(1) Unforeseeable Aggression . . . . . . . . . . . . . . . . . . . . 49

(a) Evaluating Foreseeability of Aggression . . . 49
(b) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 49

(2) Unavoidable Incident . . . . . . . . . . . . . . . . . . . . . . . . 49
(a) Sudden and Unexpected . . . . . . . . . . . . . . . . 49
(b) The Role of Cognitive Decline or

Impairment . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50
(3) Reasonable Preventative Measures . . . . . . . . . . . 50

(a) Staff Training and Preparedness . . . . . . . . . 50
(b) Supervision and Monitoring . . . . . . . . . . . . . . 50

8. “Common Fact Pattern—Elopement and
Wandering” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50
b. Persons Most at Risk . . . . . . . . . . . . . . . . . . . . . . . . . . . . 51
c. Prevention and Interventions . . . . . . . . . . . . . . . . . . . . . 52

(1) Assessing Risk . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 52
(2) Supervision and Security Measures . . . . . . . . . . . 52
(3) Examples of Specific Interventions . . . . . . . . . . . . 53
(4) Transfer to Higher-Level Facility . . . . . . . . . . . . . . . 54

d. Importance of Immediate Response . . . . . . . . . . . . . . . 54

v© Thomson Reuters/The Rutter Group



(1) Prompt Activation of Alarm Systems . . . . . . . . . . . 55
(2) Initiating Facility-Wide Search . . . . . . . . . . . . . . . . . 55
(3) Contacting Law Enforcement and Emergency

Services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 55
(4) Notifying Family Members . . . . . . . . . . . . . . . . . . . . 55
(5) Post-Elopement Protocol . . . . . . . . . . . . . . . . . . . . . 55
(6) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56

e. Common Defenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56
(1) Unforeseeable . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56
(2) Adequate Supervision and Security Measures in

Effect . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56
(3) Resident’s Condition Was Unpredictable . . . . . . . 57
(4) Physical Restraints Are Illegal and Contrary to

Resident Autonomy . . . . . . . . . . . . . . . . . . . . . . . . . . 57

9. Common Fact Pattern—Chemical and Physical
Restraints . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 57
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 57
b. Physical Restraints . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 57

(1) Use in Facilities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 58
(2) Legal Considerations . . . . . . . . . . . . . . . . . . . . . . . . 58

c. Chemical Restraints . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 58
(1) Common Types of Medications in Chemical

Restraint Cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 58
(2) Legal and Ethical Issues . . . . . . . . . . . . . . . . . . . . . 58
(3) PRN Medications . . . . . . . . . . . . . . . . . . . . . . . . . . . . 59

d. Understaffing and Chemical Restraint Cases . . . . . . . 59
e. Risks and Consequences of Restraints . . . . . . . . . . . . 59
f. Alternative Interventions . . . . . . . . . . . . . . . . . . . . . . . . . 59
g. Common Defenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 60

(1) Restraints Were Clinically Necessary . . . . . . . . . . 60
(2) Physician Ordered and Monitored Restraints . . . 60
(3) Informed Consent Was Obtained . . . . . . . . . . . . . . 60
(4) Less Restrictive Alternatives Were Ineffective or

Unavailable . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61
(5) Resident’s Behavior Presented Immediate Risk . 61
(6) Other Defenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61

10. Common Fact Pattern—Choking and Aspiration
Pneumonia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61
b. Definitions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61
c. Highest Risk Individuals . . . . . . . . . . . . . . . . . . . . . . . . . 62
d. Prevention and Interventions . . . . . . . . . . . . . . . . . . . . . 63

(1) Swallowing Assessments . . . . . . . . . . . . . . . . . . . . . 63
(2) Dietary Modifications . . . . . . . . . . . . . . . . . . . . . . . . . 63

(a) Types of Textured Food Diets . . . . . . . . . . . . 63
(3) Supervised Eating . . . . . . . . . . . . . . . . . . . . . . . . . . . 64
(4) Proper Positioning . . . . . . . . . . . . . . . . . . . . . . . . . . . 64
(5) Aspiration Precautions . . . . . . . . . . . . . . . . . . . . . . . 64
(6) Medication Review . . . . . . . . . . . . . . . . . . . . . . . . . . 64

vi



(7) Oral Care . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 64
(8) Emergency Response Preparedness . . . . . . . . . . 64

e. Common Defenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 65
(1) Unforeseeable . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 65

(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 65
(2) Facility Followed Care Plan . . . . . . . . . . . . . . . . . . . 65
(3) Caused by Underlying Medical Condition . . . . . . . 66
(4) Resident or Family Refused Interventions . . . . . . 66

11. Common Fact Pattern—Infections . . . . . . . . . . . . . . . . . . 66
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 66
c. Common Types of Infections . . . . . . . . . . . . . . . . . . . . . 68
d. Prevention and Interventions . . . . . . . . . . . . . . . . . . . . . 70
e. Common Defenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 71

(1) Infection Originated Outside Facility . . . . . . . . . . . 71
(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 72

(2) Infection Was Unavoidable Due to Resident’s
Health . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 72

(3) Adequate Infection Control Measures . . . . . . . . . . 72
(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 72

(4) Infection Was Not Primary Cause of Harm . . . . . 72
(5) Appropriate Staff Response . . . . . . . . . . . . . . . . . . 73

12. Common Fact Pattern—Fecal Impaction . . . . . . . . . . . . 73
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 73
b. At Risk Persons . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 73
c. Prevention and Interventions . . . . . . . . . . . . . . . . . . . . . 74
d. Common Defenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 74

(1) Unavoidable . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 74
(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 75

(2) Staff Provided Appropriate Care . . . . . . . . . . . . . . . 75
(3) Other Defenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75

13. Common Fact Pattern—Changes of Condition . . . . . . 75
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75
b. Importance of Timely Response . . . . . . . . . . . . . . . . . . 75

(1) Proper assessment . . . . . . . . . . . . . . . . . . . . . . . . . . 75
(a) Scope of Practice—RNs vs. LVNs in

Assessments . . . . . . . . . . . . . . . . . . . . . . . . . . . 76
(2) Proper reporting and notifications . . . . . . . . . . . . . 76
(3) Proper documentation and monitoring . . . . . . . . . 76
(4) Proper root cause analysis . . . . . . . . . . . . . . . . . . . 76

c. Common Defenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 77
(1) Change Was Unpredictable or Inevitable . . . . . . . 77
(2) Staff Responded Appropriately . . . . . . . . . . . . . . . . 77
(3) Resident or Family Declined Further Medical

Intervention . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 77
(4) Complex Medical Issue . . . . . . . . . . . . . . . . . . . . . . 77
(5) Other Defenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 77

14. Common Defenses and Responses . . . . . . . . . . . . . . . . . 77
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 77

vii© Thomson Reuters/The Rutter Group



b. Comorbidities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 78
(1) Hearsay Evidence of Comorbidities . . . . . . . . . . . . 78

c. Physician Supervised Care . . . . . . . . . . . . . . . . . . . . . . . 78
d. Third Party Negligence . . . . . . . . . . . . . . . . . . . . . . . . . . 78
e. Documentation Error . . . . . . . . . . . . . . . . . . . . . . . . . . . . 79
f. Resident Non-Compliance or Refusals . . . . . . . . . . . . . 79
g. Poor behavior of Resident or Family . . . . . . . . . . . . . . 79
h. Suspicion of Abuse Not Reported to Authorities . . . . . 80

(1) Mandated Reporter Laws . . . . . . . . . . . . . . . . . . . . . 80

viii



CHAPTER 10

PRE-TRIAL DISCOVERY

CONTENTS

Page

1. Scope of Discovery Against Facilities Overview . . . . . 1

2. General Considerations . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
a. Production Requests and Document Depositions . . . 1
b. Motions To Compel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

3. Discovery re Abuse and Neglect in Long-Term Care
Facility . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
a. Document Discovery . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

(1) Plaintiff’s Chart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
(a) Electronic Health Records . . . . . . . . . . . . . . . 3

1) Printed, Shuffled, And Rescanned
Productions . . . . . . . . . . . . . . . . . . . . . . . . 3

2) Effective Date v. Created Date . . . . . . . . 3
3) Audit Logs . . . . . . . . . . . . . . . . . . . . . . . . . 3
4) Audit Reports . . . . . . . . . . . . . . . . . . . . . . . 3
5) Form . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

(b) Omission of Critical Documentation . . . . . . . 4
1) Assessments . . . . . . . . . . . . . . . . . . . . . . . 4
2) Care Plans . . . . . . . . . . . . . . . . . . . . . . . . . 4
3) Physician Order and Progress Notes . . 4
4) Nursing Progress Notes . . . . . . . . . . . . . 4
5) Incident Reports . . . . . . . . . . . . . . . . . . . . 4
6) Therapy Records . . . . . . . . . . . . . . . . . . . 4
7) Treatment Administration Records

(TARs) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
8) Medication Administration Records

(MARs) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
9) Activities of Daily Living (ADLs) . . . . . . . 4
10) Legends . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

(2) Communications and Electronically Stored
Information (ESI) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

(3) Policies and Procedures, Job Descriptions . . . . . 5
(a) SNF Policies and Procedures . . . . . . . . . . . . 5
(b) ALF Policies and Procedures . . . . . . . . . . . . 5
(c) Beyond Neglect in Complaint . . . . . . . . . . . . 5

(4) Shift and Assignment Sheets . . . . . . . . . . . . . . . . . 6
(5) 24-hour Reports and End-of-Shift Reports . . . . . . 6

i© Thomson Reuters/The Rutter Group



b. Care Provider Testimony . . . . . . . . . . . . . . . . . . . . . . . . . 7
(1) Defendant Facility Care Provider Depositions . . . 7

(a) Former Employees . . . . . . . . . . . . . . . . . . . . . 7
(b) Current Employees . . . . . . . . . . . . . . . . . . . . . 7
(c) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 7

(2) Third-Party Depositions . . . . . . . . . . . . . . . . . . . . . . 7
(a) EMS Responders . . . . . . . . . . . . . . . . . . . . . . . 7
(b) Healthcare Personnel Who Provided Care

Before and After Neglect . . . . . . . . . . . . . . . . 8
(c) Primary Care Physician . . . . . . . . . . . . . . . . . 8
(d) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 8

4. Discovery into Long-Term Care Facility Operations . . 8
b. Notice of Problems at Facility . . . . . . . . . . . . . . . . . . . . . 14

(1) Notice From Facility Quality Metrics and
Complaints . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
(a) Notice From Residents/Families . . . . . . . . . . 14
(b) Notice From Employees . . . . . . . . . . . . . . . . . 15
(c) Notice From Quality Metrics Available to

SNFs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
(d) Governing Body Meeting Minutes for

SNFs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
(2) Notice From Regulators . . . . . . . . . . . . . . . . . . . . . . 15

(a) Inspections (CDSS) And Surveys (CDPH) . 16
(b) Complaints, Facility Reported Incidents, and

Investigations . . . . . . . . . . . . . . . . . . . . . . . . . . 16
(c) Citations and Deficiencies . . . . . . . . . . . . . . . 16

c. Failure To Respond to Problems as Reckless,
Malicious, Oppressive, or Fraudulent . . . . . . . . . . . . . . 16
(1) Budgets/Labor Allocation . . . . . . . . . . . . . . . . . . . . . 16
(2) Bonuses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
(3) Revenues/Profits . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17

5. Discovery to Support Corporate Defendant Liability . 17
a. Common Corporate Organization . . . . . . . . . . . . . . . . . 17
b. Theories of Corporate Liability and Relevant

Evidence Generally . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
c. Operational Control . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17

(1) Access to Facility Information . . . . . . . . . . . . . . . . . 18
(2) Supervision of Facility Employees/Directors . . . . 18
(3) Management Agreements . . . . . . . . . . . . . . . . . . . . 18

(a) Services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18
(b) Parties and Negotiation . . . . . . . . . . . . . . . . . 19

(4) Communications . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19
(5) Contracts, Policies and Procedures . . . . . . . . . . . . 19
(6) Form . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19

d. Financial Control . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19
(1) Ownership Control . . . . . . . . . . . . . . . . . . . . . . . . . . . 19
(2) Budget Control . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19

(a) Variance Reports . . . . . . . . . . . . . . . . . . . . . . . 19
(3) Accounts Control . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20

ii



(a) Revenues Control . . . . . . . . . . . . . . . . . . . . . . 20
(b) Expenses Control . . . . . . . . . . . . . . . . . . . . . . . 20
(c) Credit Agreements . . . . . . . . . . . . . . . . . . . . . . 20

(4) Related Party Transactions . . . . . . . . . . . . . . . . . . . 20
(a) General Ledgers . . . . . . . . . . . . . . . . . . . . . . . 20

6. Common Objections to Discovery . . . . . . . . . . . . . . . . . . 20
a. Overbreadth . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20

(1) Overbreadth—Scope . . . . . . . . . . . . . . . . . . . . . . . . 20
(2) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

b. Privacy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23
(1) Objections Based on Defendants’ Privacy

Interests . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23
(2) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23
(3) Objections Based on Employees’ Privacy

Interests . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23
(a) Identifying Witnesses . . . . . . . . . . . . . . . . . . . 23
(b) Personnel Files . . . . . . . . . . . . . . . . . . . . . . . . . 24

(4) Objections Based on Residents’ Privacy
Interest . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

c. Civ. Code, §3295 Financial Evidence Objections . . . . 25
(1) Civ. Code, §3295 Applicability . . . . . . . . . . . . . . . . . 25
(2) Discoverable Where Relevant to Plaintiffs’

Damages Pursuant To Civ. Code, §3294 . . . . . . . 25
(3) Financial Evidence Discoverable to Prove

Defendants’ Liability . . . . . . . . . . . . . . . . . . . . . . . . . 25
d. Burden Objections . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26
e. Quality Assurance Objections . . . . . . . . . . . . . . . . . . . . . 26

iii© Thomson Reuters/The Rutter Group



CHAPTER 11

CORPORATE LIABILITY

CONTENTS

Page

1. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

2. Early Understanding of Enterprise . . . . . . . . . . . . . . . . . . 1

3. Establishing Corporate Liability . . . . . . . . . . . . . . . . . . . . 1

4. Understanding Enterprise’s Corporate Structure . . . . 2
a. Timing of Corporate Structure Discovery . . . . . . . . . . . 2
b. PMQ Depositions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
(2) Multiple entities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
(3) Document Production Requests . . . . . . . . . . . . . . . 3

c. Corporate Entities to Include In Complaint . . . . . . . . . 3
d. Corporate Entities and Relation Back . . . . . . . . . . . . . . 3

5. Theories Of Liability Over Corporate Overseers . . . . . 4
a. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
b. Direct Liability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

(1) Care or Custody . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 4

(2) Reckless Neglect Causing Harm . . . . . . . . . . . . . . 5
c. Joint Venture . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

(1) Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
(2) Element 1—Two Entities Combined Their

Property, Skill, or Knowledge with Intent to Carry
Out Single Business Undertaking . . . . . . . . . . . . . . 6

(3) Element 2—Two Entities Had Ownership
Interest . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

(4) Element 3—Two Entities Had Joint Control Over
Business, Even Where Control Delegated . . . . . . 6

(5) Element 4—Agreement to Share Profits and
Losses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

(6) Potential Defense Arguments . . . . . . . . . . . . . . . . . 6
d. Aider and Abettor Liability . . . . . . . . . . . . . . . . . . . . . . . . 7

(1) Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
(2) Specific Knowledge . . . . . . . . . . . . . . . . . . . . . . . . . . 7
(3) Aiding and Abetting Defendants . . . . . . . . . . . . . . . 7

e. Conspiracy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
(1) Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

i© Thomson Reuters/The Rutter Group



(2) “Wrongful Act.” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
(3) Conspiring Defendants . . . . . . . . . . . . . . . . . . . . . . . 8

f. Agency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
(1) Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
(2) Right to Control Agent’s Conduct . . . . . . . . . . . . . . 8

g. Alleging Theories of Corporate Liability . . . . . . . . . . . . 9
h. Verdict Form for Theories of Corporate Liability . . . . . 9
i. Alter Ego . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

(1) Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9
(2) Governing Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

(a) Associated Vendors Factors . . . . . . . . . . . . . 10
(3) Court Determines Alter Ego Liability . . . . . . . . . . . 11
(4) Alter Ego Trial Before or After Liability Phase . . . 11
(5) Alter Ego Trials . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

ii



CHAPTER 12

OTHER CAUSES OF ACTION COMMONLY BROUGHT
IN ELDER ABUSE LITIGATION

CONTENTS

Page

1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

2. Negligence (Custodial) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
c. Uncapped Pre-Death Pain and Suffering

Damages? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

3. Fraud and Misrepresentation Claims . . . . . . . . . . . . . . . . 2
a. Constructive Fraud . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

(1) Basic Elements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
(2) Fiduciary Relationship . . . . . . . . . . . . . . . . . . . . . . . 2

(a) Fiduciary Status of Care Facilities . . . . . . . . 2
(3) Affirmative Misrepresentation Not Required . . . . . 3
(4) Fraudulent Intent Not Required . . . . . . . . . . . . . . . 3
(5) Nondisclosure of Material Information . . . . . . . . . . 4

b. Misrepresentation (Intentional and Negligent) . . . . . . . 4
(1) Basic Elements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

(a) Intentional Misrepresentation . . . . . . . . . . . . . 4
(b) Negligent Misrepresentation . . . . . . . . . . . . . 5
(c) Less Specificity Required in Pleading

Where Defendant Already Possesses
Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

(2) Alleging Intentional or Negligent
Misrepresentation . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 6

c. Concealment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
(1) Basic Elements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
(2) Duty to Disclose Outside Confidential or

Fiduciary Relationships . . . . . . . . . . . . . . . . . . . . . . 6

4. Violation Of Patients’ Bill of Rights (Health & Safety
Code §1430(b)) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
b. Legislative Intent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
c. Statutory Text . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
d. Patients’ Bill of Rights . . . . . . . . . . . . . . . . . . . . . . . . . . . 8

i© Thomson Reuters/The Rutter Group



e. Incorporation of Rights Pursuant to State and
Federal Regulations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

f. Statutory Damages and Monetary Cap . . . . . . . . . . . . 9
g. Injunctive Relief . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10
h. Attorney Fees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10
i. Limited to Skilled Nursing Facilities . . . . . . . . . . . . . . . . 10
j. Statute of Limitations . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10
k. Corporate Overseer Liability for Patient’s Bill of

Rights Claims . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

5. Premises Liability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
b. Landlord implicated . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

6. Penal Code, §368 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

7. Unfair Business Practice (Bus. & Prof. Code, §17200,
et seq.) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
b. Not Limited to Advertising . . . . . . . . . . . . . . . . . . . . . . . . 12
c. Limited Remedies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

8. Intentional Infliction of Emotional Distress . . . . . . . . . . 13
a. Basic Elements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
b. Intentional defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13

9. Negligent Infliction of Emotional Distress . . . . . . . . . . . 13
a. Basic Elements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
b. Contemporary Awareness Requirement . . . . . . . . . . . . 14

(1) Ochoa . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
(2) Bird . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
(3) Keys . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
(4) Downey . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
(5) Virtual Presence . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

c. Serious Emotional Distress . . . . . . . . . . . . . . . . . . . . . . . 16

10. Wrongful Death . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
c. Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

(1) Standing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
(2) Wrongful Conduct Causing Harm To Primary

Victim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
(3) Degree of Harm . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17

(b) Quality of Relationship . . . . . . . . . . . . . . . . . . 17
(c) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 17

d. Joint Representation . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
e. Naming and Serving Heir-Defendants . . . . . . . . . . . . . 18
f. Applicability of MICRA Provisions . . . . . . . . . . . . . . . . . 18

11. Loss of Consortium . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18
b. Elements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

ii



c. Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

12. Medical Malpractice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19
a. Basic Elements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19
b. Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19
c. Exception—High Past and Future Medical Specials . 19

iii© Thomson Reuters/The Rutter Group



CHAPTER 13

FINANCIAL ABUSE

CONTENTS

Page

1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

2. Statutory Financial Abuse . . . . . . . . . . . . . . . . . . . . . . . . . . 1
a. “Financial Abuse” Broadly Defined . . . . . . . . . . . . . . . . 1
b. Personal Property Defined . . . . . . . . . . . . . . . . . . . . . . . 4
c. Conclusive Presumption of “Financial Abuse” . . . . . . . 4
d. “Taken” Defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

3. Two Remedies and Two Standards Of Proof for
Financial Abuse Under Welf. & Inst. Code, §15657.5 . 6
a. Attorney Fees and Costs, Compensatory Damages,

Remedies Provided by Law . . . . . . . . . . . . . . . . . . . . . . 6
b. Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
c. General Damages for Pain and Suffering After

Death . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8

d. Financial Abuse of Incompetent Victim . . . . . . . . . . . . . 8
(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

4. Typical Theories Asserted in Financial Abuse Cases . 9
a. Litigation Under Probate Code . . . . . . . . . . . . . . . . . . . . 9
b. Litigating Financial Abuse Cases in Civil Actions . . . . 10

(1) Consumers Legal Remedies Act (CLRA) . . . . . . . 10
(2) Class actions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

5. Recovery of Specific Property . . . . . . . . . . . . . . . . . . . . . . 11
a. Fraudulent Transfer Act Claim . . . . . . . . . . . . . . . . . . . . 11
b. Quick Action Essential . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

6. Typical Fact Patterns . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
a. Family Theft or Overreaching . . . . . . . . . . . . . . . . . . . . . 11
b. Caregiver Theft or Overreaching . . . . . . . . . . . . . . . . . . 11
c. Lawyer or Accountant Misconduct . . . . . . . . . . . . . . . . . 12
d. Financial Institutions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
e. Scams . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
f. Insurance and Annuity Salespersons . . . . . . . . . . . . . . 12
g. Mortgage Brokers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
h. Real Estate Transactions . . . . . . . . . . . . . . . . . . . . . . . . 12

i© Thomson Reuters/The Rutter Group



7. Recovering and Securing Property Pending
Judgment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
a. Urgency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
b. Methods of Securing Misappropriated Personal

Property . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
(1) Self-Help (Action By Or On Behalf Of The Elder,

Without Court Process) . . . . . . . . . . . . . . . . . . . . . . 13
(2) Provisional Remedy of “Attachment” to Secure

Claim of Financial Abuse, by Attaching Property
or Money to Secure Judgment . . . . . . . . . . . . . . . . 13
(a) “Attachment” Defined . . . . . . . . . . . . . . . . . . . 13
(b) Property Subject to Attachment . . . . . . . . . . . 14
(c) Attachment on Contract Actions or Actions

Arising From Trade or Business . . . . . . . . . . 14
(d) Attachments Issue on Ex Parte Application

or Motion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
(e) Temporary Protective Orders to Aid in

Attachment . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
1) Practice pointer . . . . . . . . . . . . . . . . . . . . . 14

(f) Attachment Available in Financial Abuse
Cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15

(3) Attachment Through Fraudulent Transfer Act . . . 15
(4) Receivers in Fraudulent Conveyance Actions . . . 15
(5) Writ of Possession . . . . . . . . . . . . . . . . . . . . . . . . . . 15
(6) Temporary Restraining Order; Preliminary

Injunction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 16

(7) Protective Orders Under Welf. & Inst. Code,
§15657.03 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17

c. Securing Real Property . . . . . . . . . . . . . . . . . . . . . . . . . . 17
(1) Attachment of Defendant’s Interest in Real

Property . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 17

(2) Lis Pendens To Secure Claim Against Real
Property . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

8. Earnings Withholding Order to Enforce Judgment for
Elder/Dependent Adult Financial Abuse . . . . . . . . . . . . . 19

ii



CHAPTER 14

PUNITIVE DAMAGES

CONTENTS

Page

1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

2. Purpose of Punitive Damages . . . . . . . . . . . . . . . . . . . . . . 1

3. Pleading Punitive Damages . . . . . . . . . . . . . . . . . . . . . . . . 1
a. Entitlement to Punitive Damages May Be Plead in

Complaint Without Leave to Amend . . . . . . . . . . . . . . . 1
b. Amount of Punitive Damages Sought Cannot Be

Stated in Pleadings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
c. Statement of Damages . . . . . . . . . . . . . . . . . . . . . . . . . . 2
d. Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
e. Punitive Damages Must Be Plead with Particularity . 2

(1) Overlap with Pleading Enhanced Remedies
Under Elder Abuse Act . . . . . . . . . . . . . . . . . . . . . . . 3

f. Motions to Strike Prayers for Punitive Damages . . . . 3
(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

4. Showing Required to Secure Punitive Damages . . . . . 3
a. Civ. Code §3294(a)—Malicious, Oppressive, or

Fraudulent Conduct . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
(1) Malice Defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
(2) Oppression Defined . . . . . . . . . . . . . . . . . . . . . . . . . 3
(3) Fraud Defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
(4) Despicable Conduct Defined . . . . . . . . . . . . . . . . . . 3
(5) Cross-refer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

b. Civ. Code §3294(b)—Employer Liability . . . . . . . . . . . . 4
c. In Commission of Wrongful Conduct That Formed

Basis for Liability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
d. Showing Required For Punitive Damages Award vs.

Enhanced Remedies Under Elder Abuse Act . . . . . . . 5

5. Discovery Relevant to Punitive Damages . . . . . . . . . . . 5
a. Finding Defendant’s Conduct Was Malicious,

Oppressive, or Fraudulent . . . . . . . . . . . . . . . . . . . . . . . . 5
b. Financial Discovery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
c. Evidence of Financial Condition and Profits (Civ.

Code §3295(c) Motion) . . . . . . . . . . . . . . . . . . . . . . . . . . 6

6. Securing Punitive Damages—Phase One (Special
Finding) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

i© Thomson Reuters/The Rutter Group



a. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
b. Evidence Supporting/Opposing Punitive Damages

Finding in First Phase . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
c. Phase One Jury Instructions . . . . . . . . . . . . . . . . . . . . . 7
d. Verdict Form . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

7. Securing Punitive Damages—Phase Two—Amount . . 7
a. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
b. Governing CACI Instruction . . . . . . . . . . . . . . . . . . . . . . 7

(1) Punishment and Deterrence . . . . . . . . . . . . . . . . . . 7
(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 8

(2) Factors to Determine Punitive Damages Award . 8
(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 8
(b) Factor One—Reprehensibility . . . . . . . . . . . . 8

1) Practice pointer . . . . . . . . . . . . . . . . . . . . . 8
(c) Factor Two—Relationship Between Punitive

Damages and Plaintiff’s Harm . . . . . . . . . . . . 9
1) Practice pointer . . . . . . . . . . . . . . . . . . . . . 9

(d) Factor Three—Defendant’s Financial
Condition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9
1) Practice pointer . . . . . . . . . . . . . . . . . . . . . 10

(e) Harm to Others . . . . . . . . . . . . . . . . . . . . . . . . . 10
1) Practice pointer . . . . . . . . . . . . . . . . . . . . . 10

c. Punitive Damages—Phase Two—Trial . . . . . . . . . . . . . 11
(1) Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
(2) Timing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
(3) Defendant’s Financial Condition . . . . . . . . . . . . . . . 11
(4) Timing of Obtaining Evidence of Defendant’s

Financial Condition . . . . . . . . . . . . . . . . . . . . . . . . . . 12
(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 12

(5) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
(a) Opening Statements . . . . . . . . . . . . . . . . . . . . 13
(b) Closing Arguments . . . . . . . . . . . . . . . . . . . . . . 13

8. Post-Verdict Proceedings . . . . . . . . . . . . . . . . . . . . . . . . . . 13
a. Jury Polling . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
b. Immediate Request for Entry of Judgment . . . . . . . . . 14
c. Request for Stay of Execution on Judgment . . . . . . . . 14

(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14

9. Post-Verdict Review Of Punitive Damages Award . . . . 14
a. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
b. Determining Excessiveness of Award . . . . . . . . . . . . . . 14
c. Trial Court to Determine Maximum Punitive Damages

Award Constitutionally Permissible . . . . . . . . . . . . . . . . 15
d. Guidepost #1—Reprehensibility . . . . . . . . . . . . . . . . . . . 15

(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
e. Guidepost #2—Reasonableness of Relationship

Between Plaintiffs’ Harm and Punitive Damages
Award . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
(1) Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
(2) Measuring Plaintiffs’ Harm . . . . . . . . . . . . . . . . . . . . 16

ii



(a) Past and Future Medical Bills . . . . . . . . . . . . 16
(b) Unremitted Past and Future Pain and

Suffering . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
(c) Harm Relating to Plaintiff’s Loss of Life . . . 17

1) Practice pointer . . . . . . . . . . . . . . . . . . . . . 18
(d) Attorney Fees and Costs . . . . . . . . . . . . . . . . 18

1) Split on Whether Included in Punitive
Damages Ratio . . . . . . . . . . . . . . . . . . . . . 18

(e) Negligent Infliction of Emotional Distress
Damages (NIED) . . . . . . . . . . . . . . . . . . . . . . . 19
1) Practice pointer . . . . . . . . . . . . . . . . . . . . . 19

(f) Loss of Consortium Damages . . . . . . . . . . . . 19
(g) Wrongful Death Damages . . . . . . . . . . . . . . . 19
(h) Potential Harm to Other Victims . . . . . . . . . . 19

(3) Reasonable Ratio Between Punitive Damages
Award and Plaintiff’s Harm . . . . . . . . . . . . . . . . . . . 20
(a) Generally . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20
(b) Death Cases . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

f. Guidepost #3—Civil Penalties Authorized in
Comparable Cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

g. Guidepost #4—Defendant’s Financial Condition . . . . 22

iii© Thomson Reuters/The Rutter Group



CHAPTER 15

ARBITRATION

CONTENTS

Page

1. Motions to Compel Arbitration Under California’s
Arbitration Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
a. Civ. Proc. Code, §1281.2 . . . . . . . . . . . . . . . . . . . . . . . . 1
b. Petition vs. Motion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
c. Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
d. Stay of Discovery and Other Proceedings Not

Automatic Pending Motion to Compel Arbitration . . . . 1

2. Policy Favoring Arbitration . . . . . . . . . . . . . . . . . . . . . . . . . 2

3. Nature of Arbitration Motion Proceeding, Burden of
Production, Burden of Proof . . . . . . . . . . . . . . . . . . . . . . . 2
f. Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

4. Court Decides Motion to Compel Arbitration . . . . . . . . 3

5. Determining Arbitration Agreement Validity—Signed
by Resident Victim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
a. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
b. Burden of Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
c. Recission . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
e. Rebuttable Presumption . . . . . . . . . . . . . . . . . . . . . . . . . 5

6. Determining Arbitration Agreement Validity—Signed
by Third Party . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
b. Durable Power of Attorney for Healthcare Decisions

Does Not Extend to Signing Arbitration Agreement . . 6
c. Power of Attorney Over Financial Matters? . . . . . . . . . 6
d. Effective Date of Power of Attorney . . . . . . . . . . . . . . . 6
e. Familial Relationship Not Enough . . . . . . . . . . . . . . . . . 6
f. Agency Relationship Created by Oral Consent or

Implication from Parties’ Conduct . . . . . . . . . . . . . . . . . 7
g. Equitable Estoppel Rarely Available . . . . . . . . . . . . . . . 7

7. Determining Arbitration Agreement Validity—
Authority of Party Signing on Defendant’s Behalf . . . 7

8. Defenses to Enforcement of Arbitration
Agreement—Waiver . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
b. Arbitration Agreements Not Automatic . . . . . . . . . . . . . 8
c. Factors Supporting Waiver . . . . . . . . . . . . . . . . . . . . . . . 8

i© Thomson Reuters/The Rutter Group



d. Burden on Party Claiming Waiver . . . . . . . . . . . . . . . . . 8
e. Examples . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

9. Defenses to Enforcement of Arbitration
Agreement—Unconscionability . . . . . . . . . . . . . . . . . . . . . 9
a. Elements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9
b. Procedural unconscionability . . . . . . . . . . . . . . . . . . . . . 9
c. Substantive unconscionability . . . . . . . . . . . . . . . . . . . . . 10
d. Balancing Procedural vs. Substantive

Unconscionability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10
e. Unwaivable Statutory Rights . . . . . . . . . . . . . . . . . . . . . . 10
f. Complaints Under Elder Abuse Act . . . . . . . . . . . . . . . . 10
h. Severability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

(1) Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
(2) Court Authority . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
(3) Court Discretion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

10. Defenses to Enforcement of Arbitration Agreement—
Possibility of Inconsistent Rulings on Law or Fact . . 13
b. Denial of Arbitration Under Civ. Proc. Code,

§1281.2(c) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
c. Heirs Not Bound by Arbitration Agreements Signed

by Resident Plaintiff or Authorized Agent . . . . . . . . . . . 13
d. Ruiz v. Podolsky Does Not Apply to Elder Abuse

Actions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
e. Risk of Inconsistent Rulings Where Only Plaintiff’s

Claims Are Arbitrated . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
f. Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
g. Denying Arbitration Where Claims Against Some

Defendants Are Not Subject to Arbitration . . . . . . . . . . 15
h. Civ. Proc. Code, §1281.2(c) Is Not Preempted . . . . . . 16
i. Parties’ Agreement to Waive Civ. Proc. Code,

§1281.2(c) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

11. Special Considerations Based on Type of Entity
Sued . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
a. Skilled Nursing Facilities . . . . . . . . . . . . . . . . . . . . . . . . . 17

(1) Health and Safety Code, §1599.81 . . . . . . . . . . . . 17
(2) 42 USC §483.70(m) . . . . . . . . . . . . . . . . . . . . . . . . . 17
(3) Civ. Proc. Code, §1295 . . . . . . . . . . . . . . . . . . . . . . 18

b. Assisted Living Facilities . . . . . . . . . . . . . . . . . . . . . . . . . 18
(2) Civ. Code, §1953(a) . . . . . . . . . . . . . . . . . . . . . . . . . 18
(3) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

c. Managed Care Entities . . . . . . . . . . . . . . . . . . . . . . . . . . 18
(1) Health & Safety Code, §1363.1 requirements . . . 18
(2) Preemption of Health & Safety Code, §1363.1 by

Medicare . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19

ii



CHAPTER 16

FINAL TRIAL PREPARATION OF AN ELDER ABUSE
CASE

CONTENTS

Page

1. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

2. Marshalling Evidence—Witnesses . . . . . . . . . . . . . . . . . . 1
a. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
b. Identifying Trial Witnesses . . . . . . . . . . . . . . . . . . . . . . . 1
c. Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
d. Securing Witnesses for Trial . . . . . . . . . . . . . . . . . . . . . . 2

(1) Friendly Witnesses . . . . . . . . . . . . . . . . . . . . . . . . . . 2
(2) Opposing Party Witnesses—Notice To Appear . . 3
(3) Other Witnesses—Trial Subpoenas . . . . . . . . . . . . 3
(4) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

e. Preparing Witnesses to Testify . . . . . . . . . . . . . . . . . . . . 3

3. Marshalling Evidence—Videotaped Deposition
Testimony . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
a. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
b. Videotaped Deposition Testimony Given Equal

Weight as Live Testimony . . . . . . . . . . . . . . . . . . . . . . . . 4
(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

c. Permissible Testimony . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
(1) For Impeachment . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
(2) For Any Purpose . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

d. Playing Adverse Witness’ Videotaped Deposition
Testimony Does Not Preclude Calling Witness Live . 5

e. Procedural Rules Governing Use of Videotaped
Testimony . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
(1) Civ. Proc. Code, §2025.340(m) . . . . . . . . . . . . . . . 5
(2) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
(3) Objections . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
(4) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
(5) Court Rulings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
(6) Scope of Counter-Designations . . . . . . . . . . . . . . . 6
(7) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
(8) Party Responsible for Preparing Video . . . . . . . . . 7

4. Marshalling Evidence—Exhibits . . . . . . . . . . . . . . . . . . . . 7
a. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

i© Thomson Reuters/The Rutter Group



b. Identifying Universe of Potential Exhibits . . . . . . . . . . . 7
c. Exhibit Lists . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
d. Meet and Confer Regarding Proffered Exhibits . . . . . 7

(1) Stipulations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
e. Pre-trial Presentation of Exhibits to Court . . . . . . . . . . 8
f. Exhibits Are Not Admitted When Marked . . . . . . . . . . . 8
g. Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
h. Exhibit Numbering . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
i. Exhibit Hearsay Limited . . . . . . . . . . . . . . . . . . . . . . . . . . 9

5. Trial Briefs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10
a. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10
b. Topics to Cover—Plaintiffs . . . . . . . . . . . . . . . . . . . . . . . 10
c. Topics to Cover—Defendants . . . . . . . . . . . . . . . . . . . . . 11

6. Motions In Limine . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
a. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
b. Potential Plaintiff Motions in Limine in Elder Abuse

Litigation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
(1) To require defendants to timely produce

witnesses requested pursuant to a notice to
appear . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

(2) To exclude expert testimony on subjects ruled
out or not offered at deposition . . . . . . . . . . . . . . . . 12

(3) To preclude new expert opinion testimony under
the guise of rebuttal testimony . . . . . . . . . . . . . . . . 12

(4) To preclude expert testimony on inadmissible
hearsay pursuant to People v. Sanchez . . . . . . . . 12

(5) To preclude evidence or questions re third party
liability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13

(6) To preclude defense from asking its employees
leading questions . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13

(7) To preclude questions re mandatory reporting . . 14
(8) To preclude questions impeaching witnesses with

prior bad acts before first raising the issue with
the court . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14

(9) To preadmit certain exhibits . . . . . . . . . . . . . . . . . . 14
(10)To introduce videotaped deposition testimony . . . 15
(11)To allow/opposition to defendant’smotion in

limine to exclude testimony re citations and
deficiencies issued by DPH/DSS . . . . . . . . . . . . . . 15

c. Potential Defense Motions in Limine in Elder Abuse
Litigation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
(1) To Preclude Reference to Prior Lawsuits . . . . . . . 17
(2) To Bifurcate Punitive Damages and Alter Ego . . . 18
(3) To Preclude Citations and Deficiencies Issued By

DPH/DSS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18
(4) To Preclude Evidence of Citation/Deficiency

Issued Relating to Plaintiff . . . . . . . . . . . . . . . . . . . . 18
(5) To Preclude Expert Testimony Re Items Ruled

Out or Not Testified to . . . . . . . . . . . . . . . . . . . . . . . 19

ii



(6) To Preclude Expert Testimony Re Recklessness,
Oppression, Fraud and Malice . . . . . . . . . . . . . . . . 19

(7) To Preclude Use of Video During Opening
Statements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20

(8) To Preclude Evidence of Defendants’ Finances . 20
d. Case Specific Motions in Limine . . . . . . . . . . . . . . . . . . 21

(1) Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21
(2) MILs Directed at Experts . . . . . . . . . . . . . . . . . . . . . 21
(3) Other MILs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

7. Jury Instructions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21
a. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21
b. Submission To Trial Court . . . . . . . . . . . . . . . . . . . . . . . . 22
c. Notable Jury Instructions in Elder Abuse Cases . . . . . 22

(1) CACI 3103 Elder Neglect—Essential Factual
Elements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22

(2) CACI 3104 & 3102B Elder Neglect—Enhanced
Remedies Regarding Defendants . . . . . . . . . . . . . 22

(3) Presumption of Neglect Per Se/Regulations
Governing Skilled Nursing Facilities/Assisted
Living Facilities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23
(c) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 23
(d) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 23

(4) Financial Elder Abuse—CACIs 3100, 3101,
3102A, and 3102B . . . . . . . . . . . . . . . . . . . . . . . . . . 24

(5) CACI 208 Deposition as Substantive Evidence . . 24
(6) CACI 4111 Constructive Fraud . . . . . . . . . . . . . . . . 24
(7) CACI 3600 (Conspiracy) and CACI 3610 (Aiding

and Abetting) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25
(8) CACI 3927 Aggravation of Preexisting Condition

or Disability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25
(9) CACI 3928 Unusually Susceptible Plaintiff . . . . . . 25
(10)CACI 3934 Damages on Multiple Legal

Theories . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26
d. Non-Pattern Instructions . . . . . . . . . . . . . . . . . . . . . . . . . 26

(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26

8. Verdict Forms . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27
a. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27
b. Practice pointers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

iii© Thomson Reuters/The Rutter Group



CHAPTER 17

TRIAL OF AN ELDER ABUSE CASE

CONTENTS

Page

1. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

2. Motions In Limine . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
a. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
b. Arguing Motions in Limine . . . . . . . . . . . . . . . . . . . . . . . . 1
c. Motions in Limine Rulings . . . . . . . . . . . . . . . . . . . . . . . . 1

(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
d. Enforcing Motion in Limine Orders . . . . . . . . . . . . . . . . 2
e. Renewing Motions in Limine . . . . . . . . . . . . . . . . . . . . . . 3

3. Jury Selection . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
a. Generally . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
b. Procedures Before Voir Dire . . . . . . . . . . . . . . . . . . . . . . 3

(1) Number of Jurors . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
(2) Number of Alternate Jurors and Manner of

Selection . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 4

c. Peremptory Challenges . . . . . . . . . . . . . . . . . . . . . . . . . . 4
(1) Number of Challenges . . . . . . . . . . . . . . . . . . . . . . . 4
(2) Peremptory Challenges for Alternate Jurors . . . . 5
(3) Effect of Hardships on Juror Panel Size . . . . . . . . 5

(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 5
d. Pre-Trial Conference Matters . . . . . . . . . . . . . . . . . . . . . 5
e. Juror Questionnaires . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

(1) Generally . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
(2) Juror Questionnaire Benefits . . . . . . . . . . . . . . . . . . 6
(3) Juror Questionnaire Topics . . . . . . . . . . . . . . . . . . . 6
(4) Processing and Reviewing Juror

Questionnaires . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
f. Live Voir Dire Proceedings . . . . . . . . . . . . . . . . . . . . . . . 7

(1) Introductions to Panel . . . . . . . . . . . . . . . . . . . . . . . . 7
(2) Random and Alphabetical Juror Lists . . . . . . . . . . 8
(4) Mini-Opening Statements . . . . . . . . . . . . . . . . . . . . . 8
(5) Trial Court’s Voir Dire . . . . . . . . . . . . . . . . . . . . . . . . 8

(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 8
(6) Counsel’s Voir Dire In Open Court . . . . . . . . . . . . . 9

(a) Establish Rapport . . . . . . . . . . . . . . . . . . . . . . . 9

i© Thomson Reuters/The Rutter Group



(b) Do Not Shy Away From Jurors Expressing
Biases Against Your Client—Embrace
Them . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

(c) Ask if Others Share Biases . . . . . . . . . . . . . . 9
(d) Treat Prospective Jurors with Respect . . . . 9
(e) Avoid Questioning Contrary to Law . . . . . . . 9

g. Challenges for Cause . . . . . . . . . . . . . . . . . . . . . . . . . . . 9
h. Peremptory Challenges . . . . . . . . . . . . . . . . . . . . . . . . . . 10

(1) Improper Peremptory Challenges . . . . . . . . . . . . . . 10
(a) Procedure for Addressing Peremptory

Challenges . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
(b) Code Civ. Proc. §231.7 . . . . . . . . . . . . . . . . . . 12
(c) Remedy Upon Finding Party Improperly

Struck Prospective Juror . . . . . . . . . . . . . . . . 12
I. JUROR DISCHARGE DURING TRIAL OR

DELIBERATIONS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13

4. Opening Statements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
a. General Observations . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
b. Law Governing Opening Statements . . . . . . . . . . . . . . 14

(1) Statutory Right to Give Opening Statements . . . . 14
(2) Purpose . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
(3) Time Allowed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
(4) Not Evidence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
(5) Improper To Discuss Excluded Matters . . . . . . . . . 14
(6) Good Faith Belief Evidence Discussed Will Be

Presented . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 15

(7) Argument Improper . . . . . . . . . . . . . . . . . . . . . . . . . . 15
(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 15

(8) Discussing Applicable Law Improper . . . . . . . . . . . 15
(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 16

(9) Improper to State Counsel’s Personal Beliefs or
Opinions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

(10)Improper to Violate the “Golden Rule” . . . . . . . . . 16
(11)Caution: Opening Door to Evidence Otherwise

Inadmissible . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
(12)Videotaped Deposition Clips, Photographs, and

Other Matter to Be Admitted at Trial is Allowed . . 16
c. PRACTICE POINTERS for Plaintiff’s Opening

Statement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
(1) Initial Attention-Grabbing Description of What

Happened . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
(2) Introducing Victim Plaintiff . . . . . . . . . . . . . . . . . . . . 17
(3) Introducing Defendants . . . . . . . . . . . . . . . . . . . . . . 17
(4) Roadmap . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
(5) Neglect . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18
(6) Causation and Injuries . . . . . . . . . . . . . . . . . . . . . . . 18
(7) Reckless, Malicious, Oppressive, and Fraudulent

Conduct . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18
(8) Profits Over Patient Care/Corporate Liability . . . . 18

ii



(9) Organizing Opening Statements . . . . . . . . . . . . . . . 18
(10)PowerPoint and Other Visuals . . . . . . . . . . . . . . . . 19
(11)Videotaped Deposition Testimony . . . . . . . . . . . . . 19

d. Practice Pointers for Defendant’s Opening
Statement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19
(1) Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19
(2) Plaintiff’s Medical Conditions . . . . . . . . . . . . . . . . . . 19
(3) Attributing Harm to Plaintiff’s Family Members . . 20
(4) Refuting Contentions of Neglect, Recklessness,

Causation, Damages and/or Corporate Liability . 20

5. Plaintiffs’ Case-in-Chief . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20
a. Witnesses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20

(1) Witness Testimony Organization . . . . . . . . . . . . . . 20
(a) Generally . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20
(b) First and Last Witnesses . . . . . . . . . . . . . . . . 20
(c) Plaintiffs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20
(d) Plaintiffs’ Retained Experts . . . . . . . . . . . . . . 21

(2) Witness Examination . . . . . . . . . . . . . . . . . . . . . . . . 21
(a) Understand and Enforce Evid. Code §776 . 21
(b) Avoiding Leading When Possible . . . . . . . . . 21
(c) Vary Subject Matters Among Similarly

Situated Witnesses . . . . . . . . . . . . . . . . . . . . . 21
(d) Follow Up on Witness’ Answers . . . . . . . . . . 22
(e) Be Organized and Brief . . . . . . . . . . . . . . . . . 22
(f) Plaintiffs’ Examinations . . . . . . . . . . . . . . . . . . 22
(g) Retained Expert Examination . . . . . . . . . . . . 23
(h) Videotaped Deposition Testimony . . . . . . . . . 23
(i) Defense Examination of Witnesses During

Plaintiffs’ Case-In-Chief . . . . . . . . . . . . . . . . . 23
b. Exhibits . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

(1) Marked Exhibits Organization . . . . . . . . . . . . . . . . . 24
(2) Marking and Redacting Exhibits . . . . . . . . . . . . . . . 24
(3) Foundation and Publication . . . . . . . . . . . . . . . . . . . 24
(4) Moving Exhibits into Evidence . . . . . . . . . . . . . . . . 25

(a) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . 25
(5) Objecting To Exhibit Introduction . . . . . . . . . . . . . . 25
(6) Hearsay (People v. Sanchez) Objections . . . . . . . 25
(7) Compilation Exhibits . . . . . . . . . . . . . . . . . . . . . . . . . 26

6. Defendants’ Case-In-Chief . . . . . . . . . . . . . . . . . . . . . . . . . 26
a. Generally . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26
b. Re-Calling Witnesses . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

7. Closing Arguments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27
a. Governing Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

(1) Right to Present Closing Argument in Civil Jury
Trials . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

(2) Jury Instructions Precede Closing Arguments . . . 27
(3) Plaintiff’s Right to Opening Closing, and Rebuttal

Closing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

iii© Thomson Reuters/The Rutter Group



(4) No Mandatory Minimum Time for Closing
Argument . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28

(5) Wide Latitude About What and How to Argue in
Closing Argument . . . . . . . . . . . . . . . . . . . . . . . . . . . 28

(6) Opponent’s Failure to Address Evidence . . . . . . . 28
(7) No Reference to Excluded Matters . . . . . . . . . . . . 29
(8) Evidence Admitted for Limited Purpose Cannot

Be Considered for Other Purposes . . . . . . . . . . . . 29
(9) Misstating Evidence or Law . . . . . . . . . . . . . . . . . . . 29
(10)No Personal Attacks . . . . . . . . . . . . . . . . . . . . . . . . . 29
(11)Appealing to Jury’s Self-Interest Prohibited . . . . . 30
(12)Improper to Make “Golden Rule” Arguments . . . . 30
(13)Cannot Imply Party’s Case Has Judicial

Approval . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30
(14)Improper to Argue Community Impact . . . . . . . . . . 30

b. Challenging Improper Argument . . . . . . . . . . . . . . . . . . 30
(1) Timing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30
(2) Requesting Curative Measure . . . . . . . . . . . . . . . . . 31
(3) Preservation for Appeal . . . . . . . . . . . . . . . . . . . . . . 31
(4) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31

c. Practice Pointers for Closing Arguments . . . . . . . . . . . 31
(1) Prepare for Closing Throughout Trial . . . . . . . . . . 31
(2) Organization . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31
(3) Keep Jury’s Attention by Varying Presentation . . 32
(4) Use Verdict Form . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32
(5) Show Key Jury Instructions . . . . . . . . . . . . . . . . . . . 32
(6) Use Exhibits and Make It Easy for Jury to Find

References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32
(7) Create Organizational Charts with Witness

Headshots . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32
(8) Focus Extensively on Damages . . . . . . . . . . . . . . . 32
(9) Specify Verdict and Damages Sought . . . . . . . . . . 33
(10)Powerful Beginning and Ending to Closing . . . . . 33
(11)Plaintiffs Should Pre-Plan Rebuttal Closing . . . . . 33
(12)Arguments Will Be Considered by Reviewing

Court on Appeal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33

8. Punitive Damages Phase . . . . . . . . . . . . . . . . . . . . . . . . . . . 34

9. Alter Ego Phase . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34

10. Jury Deliberations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34
a. Rules of Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34

(1) Juror Requests for Information . . . . . . . . . . . . . . . . 34
(2) Juror Agreement on Each Question . . . . . . . . . . . . 34
(3) Non-Agreeing Jurors Not Required to Deliberate

Damages . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34
(4) Replacing Jurors During Deliberations . . . . . . . . . 35
(5) Deadlocked Juries . . . . . . . . . . . . . . . . . . . . . . . . . . . 35
(6) Juror Misconduct During Deliberations . . . . . . . . . 36

b. Other Tips . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36

iv



(1) Ensure Exhibits Are Timely Taken to Jury
Room . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36

(2) Remain Available During Deliberations for Jury
Questions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36

11. Jury Verdicts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36
a. Verdict Forms . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36
b. Irregularities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36
c. Jury Polling . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37
d. Entry of Judgment Based on Jury Verdict . . . . . . . . . . 38

(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 38

v© Thomson Reuters/The Rutter Group



CHAPTER 18

SETTLEMENT

CONTENTS

Page

1. Most Cases Resolve Though Settlement
Negotiation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

2. General Considerations Regarding Settlement
Assessment and Negotiations . . . . . . . . . . . . . . . . . . . . . . 1

3. Importance of Client Management . . . . . . . . . . . . . . . . . . 1
a. Educating and Managing Plaintiffs’ Expectations . . . . 2

(1) Unreasonable Plaintiff’s Expectations . . . . . . . . . . 2
(2) Reassuring Clients . . . . . . . . . . . . . . . . . . . . . . . . . . 3
(3) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

b. Educating and Managing Defendants’ Expectations . 4

4. Mediation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
a. Importance of Selecting Mediator Familiar with Elder

Abuse Cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
(2) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

b. Mediation Preparation . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
(1) Forum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
(2) Client Representatives . . . . . . . . . . . . . . . . . . . . . . . 5
(3) Experts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
(4) Briefing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
(5) Exhibits . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
(6) Plaintiff’s Counsel Specific Tasks . . . . . . . . . . . . . . 7
(7) Defense Specific Tasks . . . . . . . . . . . . . . . . . . . . . . 9

c. Mediation Briefs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10
d. Understanding Mediator’s Role . . . . . . . . . . . . . . . . . . . 10
e. Client Dealings During Mediation . . . . . . . . . . . . . . . . . 11
f. Mediation Versus Mandatory Settlement

Conferences . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

5. Negotiation Strategies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
a. When to initiate settlement discussions . . . . . . . . . . . . 12
b. The initial settlement demand or offer amount . . . . . . 12
c. Responding to offers . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
d. Use of brackets in settlement negotiations . . . . . . . . . 13
e. Mediator’s proposals . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13

(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
f. The importance of very clear deadlines . . . . . . . . . . . . 14

i© Thomson Reuters/The Rutter Group



g. Cost shifting by Civ. Proc. Code, §998 Offers . . . . . . 14
h. Dealing with threats of bankruptcy or lack of funds . . 14

6. Settlement Evaluation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
a. Settlement Valuation of Financial Elder Abuse

Cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
b. Impact of Elder Abuse Act’s Heightened Remedies

on Settlement Values . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
c. Punitive Damages Drives Settlement Value . . . . . . . . 15
d. Discovery Aids Plaintiffs Against Long Term Care

Providers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
e. Plaintiff’s Medical Conditions Can Affect Proof of

Neglect, Causation, and Damages . . . . . . . . . . . . . . . . 16
f. Family Involvement in Plaintiff’s Life . . . . . . . . . . . . . . . 16

7. Special Considerations for Living Plaintiffs . . . . . . . . . 16

8. Settlement After Verdict . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
b. Settlement After Defense Verdict . . . . . . . . . . . . . . . . . . 17

9. Settlement Agreements . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
a. Important Provisions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
b. Installment Payments . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18
c. Confidential Settlement Agreements Limited in Elder

Abuse Cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

10. Post Settlement Tasks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

11. Handling Settlement/Judgment Proceeds . . . . . . . . . . . 19
a. Standing to Sue Does Not Mean Right to Proceeds . 19
b. Dividing Global Settlements . . . . . . . . . . . . . . . . . . . . . . 19
c. Medicare and Other Liens . . . . . . . . . . . . . . . . . . . . . . . . 20
d. Attorney Costs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20

ii



FORMS

CONTENTS

FORM 1 SAMPLE INTAKE FORM . . . . . . . . . . . . 1

FORM 2 SAMPLE ELDER ABUSE
COMPLAINT . . . . . . . . . . . . . . . . . . . . . . 3

FORM 3 SAMPLE STATEMENT OF DAMAGES
FROM PLAINTIFF (VICTIM) TO
FACILITY . . . . . . . . . . . . . . . . . . . . . . . . . 20

FORM 4 SPECIAL INTERROGATORIES SET
ONE TO FACILITY DEFENDANT . . . . 22

FORM 5 SPECIAL INTERROGATORIES SET
TWO TO FACILITY DEFENDANT . . . . 32

FORM 6 PMQ RE DOCS PERTAINING TO
PLAINTIFF TO FACILITY
DEFENDANTS . . . . . . . . . . . . . . . . . . . . 40

FORM 7 SAMPLE INTAKE FORM . . . . . . . . . . . . 44

FORM 8 PMQ RE POLICIES, JDS, TRAINING,
STAFFING TO FACILITY
DEFENDANT . . . . . . . . . . . . . . . . . . . . . . 49

FORM 9 PMQ RE OMNIBUS DOCUMENTS TO
FACILITY DEFENDANT . . . . . . . . . . . . . 58

FORM 10 PMQ RE ACCOUNTING TO FACILITY
DEFENDANT . . . . . . . . . . . . . . . . . . . . . . 65

FORM 11 REQUEST FOR PRODUCTION BY
DEFENDANTS TO PLAINTIFFS . . . . . 71

FORM 12 SPECIAL INTERROGATORIES FROM
DEFENDANTS TO PLAINTIFFS . . . . . 75

FORM 13 NOTICE OF PERSON MOST
QUALIFIED TO CORPORATE
DEFENDANT RE ORG.
STRUCTURE . . . . . . . . . . . . . . . . . . . . . . 81

FORM 14 SAMPLE MOTION IN LIMINE RE
PEOPLE V. SANCHEZ . . . . . . . . . . . . . 85

FORM 15 MOTION TO ADMIT DPH
DEFICIENCIES . . . . . . . . . . . . . . . . . . . . 96

FORM 16 SAMPLE SPECIAL VERDICT FORM . 116

FORM 17 CMS TECHNICAL USERS GUIDE
(2017) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 133

21© Thomson Reuters/The Rutter Group



CHAPTER 4

THE ELDER ABUSE ACT—THE NEGLECT ELEMENT

CONTENTS

Page

1. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

2. “Physical Abuse” Under Welf. & Inst. Code,
§15610.63 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

3. Abandonment Under Welf. & Inst. Code, §15610.05 . . 1

4. Neglect Under Welf. & Inst. Code, §15610.57 . . . . . . . . 2

5. Overview—Statutory Definition of Neglect
(§15657.10) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
a. Not Limited to Civil Elder Abuse Actions . . . . . . . . . . . 2
b. Encompasses Types of Neglect Typically Alleged in

Elder Abuse Actions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
(1) Pressure Sores . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
(2) Falls . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
(3) Dehydration/Malnutrition . . . . . . . . . . . . . . . . . . . . . . 3
(4) Elopement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
(5) Failure to Timely Respond to Change of

Condition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

6. Neglect Under Elder Abuse Act Subject to Delaney
and Covenant Care Limitations . . . . . . . . . . . . . . . . . . . . . 3

7. Framework for Proving Neglect Under Elder Abuse
Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

8. Proving Elder Neglect—Step #1—Proving Standard of
Care as to Care Issue Involved . . . . . . . . . . . . . . . . . . . . . 4
a. Plaintiff’s Medical/Resident Chart . . . . . . . . . . . . . . . . . 4
b. Testimony of Defendant’s Employees . . . . . . . . . . . . . . 5
c. Governing Regulations . . . . . . . . . . . . . . . . . . . . . . . . . . 5

(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
d. Defendant’s Policies and Procedures . . . . . . . . . . . . . . 5
e. Training Materials . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
f. Third Party Witnesses/Non-Retained Experts . . . . . . . 6
g. Retained Experts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
h. Combining Multiple Sources of Authority to Set

Standard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

i© Thomson Reuters/The Rutter Group



9. Proving Elder Neglect—Step #2—Defendants’
Compliance with Governing Standard of Care . . . . . . . 7
a. Absence of Care Documented in Plaintiff’s Resident

Chart at Defendant Facility . . . . . . . . . . . . . . . . . . . . . . . 7
(1) Absence of Documentation v. Absence of Care

Provided . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
(2) Failure to Provide Care Presumed . . . . . . . . . . . . . 8

b. Defendant’s Employees . . . . . . . . . . . . . . . . . . . . . . . . . . 8
(1) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8

c. Family and Other Witness Accounts . . . . . . . . . . . . . . . 9
d. Outcome of Care . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9
e. Third Party Treaters/Non-Retained Experts . . . . . . . . . 9
f. Retained Experts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9
g. Regulatory Findings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

(1) Norman v. Life Care Centers of America, Inc. . . . 10
(2) Nevarrez v. San Marino Skilled Nursing And

Wellness Centre . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10
(3) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
(4) Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

10. Neglect Per Se . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
a. Failure to Exercise Due Care Presumed . . . . . . . . . . . 12
b. Rebuttable Presumption . . . . . . . . . . . . . . . . . . . . . . . . . 12
c. Remaining Triable Questions of Fact . . . . . . . . . . . . . . 12
d. Practice pointer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

ii


	TRG_EATLIT_2025_TOC. 1 pdf
	TRG_EATLIT_2025_TOC. 2 pdf
	TRG_EATLIT_2025_TOC. 3pdf
	TRG_EATLIT_2025_TOC. 5pdf
	TRG_EATLIT_2025_TOC. 6pdf
	TRG_EATLIT_2025_TOC. 7pdf
	TRG_EATLIT_2025_TOC. 8pdf
	TRG_EATLIT_2025_TOC. 9pdf
	TRG_EATLIT_2025_TOC. 10pdf
	TRG_EATLIT_2025_TOC. 11pdf
	TRG_EATLIT_2025_TOC. 12pdf
	TRG_EATLIT_2025_TOC. 13pdf
	TRG_EATLIT_2025_TOC. 14pdf
	TRG_EATLIT_2025_TOC. 15pdf
	TRG_EATLIT_2025_TOC. 16pdf
	TRG_EATLIT_2025_TOC. 17pdf
	TRG_EATLIT_2025_TOC. 18pdf
	TRG_EATLIT_2025_TOC. 19pdf
	TRG_EATLIT_2025_TOC.4pdf

