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a.
b.

Fraudulent Transfer Act Claim ....................
Quick Action Essential ............ .. .. .. . ... ... ..

Typical Fact Patterns ..............................

S@me o0 T

Family Theft or Overreaching .....................
Caregiver Theft or Overreaching ..................
Lawyer or Accountant Misconduct .................
Financial Institutions ........... ... ... ... ........
SCaAMS .o
Insurance and Annuity Salespersons ..............
Mortgage Brokers .......... ... . ... iiiiL.
Real Estate Transactions ........................
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7. Recovering and Securing Property Pending

Judgment ...

a. Urgency ...

b. Methods of Securing Misappropriated Personal
Property ...

(1) Self-Help (Action By Or On Behalf Of The Elder,
Without Court Process) ......................
(2) Provisional Remedy of “Attachment” to Secure
Claim of Financial Abuse, by Attaching Property
or Money to Secure Judgment ................
(a) “Attachment” Defined ...................
(b) Property Subject to Attachment ...........
(c) Attachment on Contract Actions or Actions
Arising From Trade or Business ..........
(d) Attachments Issue on Ex Parte Application
orMotion ....... ... ..
(e) Temporary Protective Orders to Aid in
Attachment ......... ... ... ...
1) Practice pointer .....................
(f)  Attachment Available in Financial Abuse
Cases ...
) Attachment Through Fraudulent Transfer Act
) Receivers in Fraudulent Conveyance Actions ...
) Writ of Possession ............. .. ... .. ... ...
) Temporary Restraining Order; Preliminary
Injunction ........ ... .. ..
(a) Practice pointer ....... .. ... L
(7) Protective Orders Under Welf. & Inst. Code,
§15657.03 ..
c. Securing Real Property ......... ... ...
(1) Attachment of Defendant’s Interest in Real
Property ...
(a) Practice pointer .......... .. ... ...
(2) Lis Pendens To Secure Claim Against Real
Property . ...

8. Earnings Withholding Order to Enforce Judgment for
Elder/Dependent Adult Financial Abuse .............



CHAPTER 14
PUNITIVE DAMAGES

CONTENTS

1. Introduction .......... ... .. ... . ... i,
2. Purpose of Punitive Damages ......................

3. Pleading Punitive Damages ........................
a. Entitlement to Punitive Damages May Be Plead in
Complaint Without Leave to Amend ...............
b. Amount of Punitive Damages Sought Cannot Be
Stated in Pleadings ........... ..o,
c. Statementof Damages ............. ... ... ...
d. Practice pointer ....... ... .
e. Punitive Damages Must Be Plead with Particularity
(1) Overlap with Pleading Enhanced Remedies
Under Elder Abuse Act .......................
f. Motions to Strike Prayers for Punitive Damages .
(1) Practice pointer ........ ... . i

4. Showing Required to Secure Punitive Damages .....
a. Civ. Code §3294(a)—Malicious, Oppressive, or
Fraudulent Conduct .............................
(1) Malice Defined .................. ...,
(2) Oppression Defined ......... ... ... oot
(3) Fraud Defined ........ ... i
(4) Despicable Conduct Defined ..................
(5) Cross-refer ... .
b. Civ. Code §3294(b)—Employer Liability ............
c. In Commission of Wrongful Conduct That Formed
Basis for Liability ......... ... ... i
d. Showing Required For Punitive Damages Award vs.
Enhanced Remedies Under Elder Abuse Act .......

5. Discovery Relevant to Punitive Damages ...........
a. Finding Defendant’s Conduct Was Malicious,
Oppressive, or Fraudulent ........................
b. Financial Discovery .......... ... ... .. ...
c. Evidence of Financial Condition and Profits (Civ.
Code §3295(c) Motion) ........ ...,

6. Securing Punitive Damages—Phase One (Special
Finding) ........... .

© Thomson Reuters/The Rutter Group

NN NN

AR WWWWW W WwWww

N

(620, ]



a. Overview .......... i
b. Evidence Supporting/Opposing Punitive Damages
Finding in First Phase ......... ... ... ... ... ....
c. Phase One Jury Instructions  .....................
d. Verdict Form ... ... ... ... .. .

Securing Punitive Damages—Phase Two—Amount ..
a. OVerview ...t
b. Governing CACI Instruction ......................
(1) Punishment and Deterrence ..................
(a) Practice pointer ....... ...
(2) Factors to Determine Punitive Damages Award
(a) Practice pointer .......... ... ...
(b) Factor One—Reprehensibility ............
1) Practice pointer .....................
(c) Factor Two—Relationship Between Punitive
Damages and Plaintiffs Harm ............
1) Practice pointer .....................
(d) Factor Three—Defendant’s Financial
Condition ....... ... . i
1) Practice pointer .....................
() HarmtoOthers ............ ... . ... ....
1) Practice pointer .....................
c. Punitive Damages—Phase Two—Trial .............
(1) Overview ...... ...t
(2) TIMING o
(3) Defendant’s Financial Condition ...............
(4) Timing of Obtaining Evidence of Defendant’s
Financial Condition ..........................
(a) Practice pointer ....... .. ... L
(5) Practice pointer ........ ...
(2) Opening Statements ....................
(b) Closing Arguments ......................

Post-Verdict Proceedings ..........................
a. JuryPolling ... ...
b. Immediate Request for Entry of Judgment .........
c. Request for Stay of Execution on Judgment ........

(1) Practice pointer ........... ... ...

Post-Verdict Review Of Punitive Damages Award .. ..
a. OVeIVIEW ...
b. Determining Excessiveness of Award ..............
c. Trial Court to Determine Maximum Punitive Damages
Award Constitutionally Permissible ................
d. Guidepost #1—Reprehensibility ...................
(1) Practice pointer ........... ..o
e. Guidepost #2—Reasonableness of Relationship
Between Plaintiffs’ Harm and Punitive Damages
Award ..
(1) Overview ....... .
(2) Measuring Plaintiffs’ Harm ....................
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(a) Past and Future Medical Bills ............
(b) Unremitted Past and Future Pain and
Suffering ...
(¢) Harm Relating to Plaintiff’'s Loss of Life ...
1) Practice pointer .......... ... ... ...,
(d) Attorney Feesand Costs ................
1) Split on Whether Included in Punitive
Damages Ratio .....................
(e) Negligent Infliction of Emotional Distress
Damages (NIED) .......................
1) Practice pointer .....................
(f) Loss of Consortium Damages ............
(g) Wrongful Death Damages ...............
(h) Potential Harm to Other Victims ..........
(3) Reasonable Ratio Between Punitive Damages
Award and Plaintiff's Harm ...................
(@) Generally ........ ...
(b) DeathCases ..................ccouiun...
f.  Guidepost #3—Civil Penalties Authorized in
Comparable Cases ...........cccviiiiininnnnnnn.
g. Guidepost #4—Defendant’s Financial Condition

~
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CHAPTER 15
ARBITRATION

CONTENTS

1. Motions to Compel Arbitration Under California’s
Arbitration Act ....... ... ...
Civ. Proc. Code, §1281.2 ........ ... .. ... ... ....
Petition vs. Motion . ...... ... .. ... . L
Practice pointer ........ ... .. .. ..
Stay of Discovery and Other Proceedings Not
Automatic Pending Motion to Compel Arbitration . ...

2. Policy Favoring Arbitration .........................

3. Nature of Arbitration Motion Proceeding, Burden of
Production, Burden of Proof .......................
f.  Practice pointer ......... . ... . i

4. Court Decides Motion to Compel Arbitration ........

5. Determining Arbitration Agreement Validity—Signed
by Resident Vietim ............ ... .. ... ... ... ...
a. Introduction ........ ... ... ...
b. Burden of Proof ....... ... . ... ... ..l
c. Recission ...
e. Rebuttable Presumption .........................

6. Determining Arbitration Agreement Validity—Signed
by Third Party ............ ... .. ... ... .. ... . ....
. Durable Power of Attorney for Healthcare Decisions
Does Not Extend to Signing Arbitration Agreement ..
Power of Attorney Over Financial Matters? .........
Effective Date of Power of Attorney ...............
Familial Relationship Not Enough .................
Agency Relationship Created by Oral Consent or
Implication from Parties’ Conduct .................
g. Equitable Estoppel Rarely Available ...............

7. Determining Arbitration Agreement Validity—
Authority of Party Signing on Defendant’s Behalf

8. Defenses to Enforcement of Arbitration
Agreement—Waiver .......... ... ... ...
b. Arbitration Agreements Not Automatic .............
c. Factors Supporting Waiver .......................
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d.
e.

Burden on Party Claiming Waiver .................
Examples ...

9. Defenses to Enforcement of Arbitration
Agreement—Unconscionability .....................

10.

1.

oo

s~

Elements ... .
Procedural unconscionability .....................
Substantive unconscionability .....................
Balancing Procedural vs. Substantive

Unconscionability .......... ... ... ... ...
Unwaivable Statutory Rights ......................
Complaints Under Elder Abuse Act ................
Severability ...... ...
(1) Overview ...... ..ot
(2) Court Authority ...
(3) Court Discretion ............ ...

Defenses to Enforcement of Arbitration Agreement—
Possibility of Inconsistent Rulings on Law or Fact

b.

C.

o

~z @~

Denial of Arbitration Under Civ. Proc. Code,
§1281.2(C) v v
Heirs Not Bound by Arbitration Agreements Signed
by Resident Plaintiff or Authorized Agent ...........
Ruiz v. Podolsky Does Not Apply to Elder Abuse
ACtiONS ...
Risk of Inconsistent Rulings Where Only Plaintiff's
Claims Are Arbitrated ............... ... ... ...
Practice pointer ........ ... .. .. ... .
Denying Arbitration Where Claims Against Some
Defendants Are Not Subject to Arbitration ..........
Civ. Proc. Code, §1281.2(c) Is Not Preempted ......
Parties’ Agreement to Waive Civ. Proc. Code,
§1281.2(C) +vviiii e

Special Considerations Based on Type of Entity
Sued ...

a.

b.

Skilled Nursing Facilities ...................... ...
(1) Health and Safety Code, §1599.81 ............
(2) 42 USC §483.70(M) .+
(8) Civ. Proc. Code, §1295 ......................
Assisted Living Facilities .........................
(2) Civ. Code, §1953(@) ....vviiiiiiiiiii e
(3) Practice pointer .......... ... . i
Managed Care Entities ..........................
(1) Health & Safety Code, §1363.1 requirements ...
(2) Preemption of Health & Safety Code, §1363.1 by

Medicare .......... . ..
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CHAPTER 16

FINAL TRIAL PREPARATION OF AN ELDER ABUSE

CASE

CONTENTS

1. OVerview . ........ .

2. Marshalling Evidence—Witnesses ..................
OVEIVIEW .ot
Identifying Trial Witnesses .......................
Practice pointer ... ... ... .
Securing Witnesses for Trial ......................
(1) Friendly Witnesses .......... ... ...,
(2) Opposing Party Witnesses—Notice To Appear ..
(8) Other Witnesses—Trial Subpoenas ............
(4) Practice pointer ........ ... i
e. Preparing Witnesses to Testify ....................

3. Marshalling Evidence—Videotaped Deposition
Testimony ....... ... ... .
a. OVerview . ... ..o
b. Videotaped Deposition Testimony Given Equal
Weight as Live Testimony ........................
(1) Practice pointer ........ ... . i
c. Permissible Testimony .......... ... ... ... ... .. ...
(1) ForImpeachment ...........................
(2) For Any Purpose ...,
d. Playing Adverse Witness’ Videotaped Deposition
Testimony Does Not Preclude Calling Witness Live
e. Procedural Rules Governing Use of Videotaped
Testimony ...
(1) Civ. Proc. Code, §2025.340(m) ...............
2) Practice pointer ........... ... ... . ...
) Objections ........ ... i
) Practice pointer ........ ... ... L
)
)
)

oo

Court Rulings ...,
Scope of Counter-Designations ...............
Practice pointer ....... ... .
(8) Party Responsible for Preparing Video .........

4. Marshalling Evidence—Exhibits ....................
a. OVEeIVIEW ...

(
(
(
(
(
(

O~NO O~ W

© Thomson Reuters/The Rutter Group

Page

BN WWWWNNN = == =

ADADMADN

O]

NN NOOOoOO o1torortol



oo

S@ ™o

a.

C.

a.

Identifying Universe of Potential Exhibits ...........
Exhibit Lists . ... .
Meet and Confer Regarding Proffered Exhibits .....

(1)

Stipulations ......... ...

Pre-trial Presentation of Exhibits to Court ..........
Exhibits Are Not Admitted When Marked ...........
Practice pointer ........ ... .. .. .. .
Exhibit Numbering .......... ... ...l
Exhibit Hearsay Limited ..........................

5. Trial Briefs .......... ... . . .
OVEIVIEW .ttt e
b. Topics to Cover—Plaintiffs .......................
Topics to Cover—Defendants .....................

6. Motions In Limine ................ ... ... ... ... .. ...
OVEIVIEBW .t
b. Potential Plaintiff Motions in Limine in Elder Abuse

Litigation ...

(1)

To require defendants to timely produce
withesses requested pursuant to a notice to
APPEAL o
To exclude expert testimony on subjects ruled
out or not offered at deposition ................
To preclude new expert opinion testimony under
the guise of rebuttal testimony ................
To preclude expert testimony on inadmissible
hearsay pursuant to People v. Sanchez ........
To preclude evidence or questions re third party
liability ... ..
To preclude defense from asking its employees
leading questions .......... ...
To preclude questions re mandatory reporting

To preclude questions impeaching witnesses with
prior bad acts before first raising the issue with
thecourt ... ... ... .. ..
To preadmit certain exhibits ..................

(10)To introduce videotaped deposition testimony ...
(11) To allow/opposition to defendant’'smotion in

limine to exclude testimony re citations and
deficiencies issued by DPH/DSS ..............

Potential Defense Motions in Limine in Elder Abuse
Litigation ... ..

(1)
()
(3)
(4)

(5)

To Preclude Reference to Prior Lawsuits .......
To Bifurcate Punitive Damages and Alter Ego ...
To Preclude Citations and Deficiencies Issued By
DPH/DSS ...
To Preclude Evidence of Citation/Deficiency
Issued Relating to Plaintiff ....................
To Preclude Expert Testimony Re ltems Ruled
Out or Not Testifiedto .......................
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(6) To Preclude Expert Testimony Re Recklessness,
Oppression, Fraud and Malice ................
(7) To Preclude Use of Video During Opening
Statements ......... ...
(8) To Preclude Evidence of Defendants’ Finances
d. Case Specific Motions in Limine ..................
(1) Overview ...... ...t
(2) MILs Directed at Experts .....................
(3) Other MILs ... ...

7. Jurylnstructions ........... ... ... ... .. ...
a. OVerview ...t
b. Submission To Trial Court ........................
c. Notable Jury Instructions in Elder Abuse Cases .....
(1) CACI 3103 Elder Neglect—Essential Factual
Elements ...... ... ... .
(2) CACI 3104 & 3102B Elder Neglect—Enhanced
Remedies Regarding Defendants .............
(8) Presumption of Neglect Per Se/Regulations
Governing Skilled Nursing Facilities/Assisted
Living Facilities ......... ... .. .. i i
(c) Practice pointer ......... ... .
(d) Practice pointer ... .. L.
(4) Financial Elder Abuse—CACIs 3100, 3101,
3102A,and 3102B ... ... ...
(5) CACI 208 Deposition as Substantive Evidence ..
(6) CACI 4111 Constructive Fraud ................
(7) CACI 3600 (Conspiracy) and CACI 3610 (Aiding
and Abetting) ...
(8) CACI 3927 Aggravation of Preexisting Condition
or Disability ......... ... .
(9) CACI 3928 Unusually Susceptible Plaintiff ......
(10)CACI 3934 Damages on Multiple Legal
Theories ... ..o
d. Non-Pattern Instructions .........................
(1) Practice pointer ........... ... ... ...,

8. VerdictForms .......... ... ... .. . . .. ...
A, OVeIVIBW ..o
b. Practice pointers ......... ... ... ..
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1. Overview

2. Motions In Limine
OVervIeW ...
Arguing Motions in Limine ......................
Motions in Limine Rulings ......................
(1) Practice pointer ......... ... . ...
Enforcing Motion in Limine Orders ..............
Renewing Motions in Limine ....................

3. Jury Selection
Generally ... .
Procedures Before Voir Dire ....................
(1) Numberofdurors ...............coiiiiun...

a.
b.
C.

d.
e.

a.
b.

d.
e.

CHAPTER 17

TRIAL OF AN ELDER ABUSE CASE

CONTENTS

(2) Number of Alternate Jurors and Manner of

Selection .......... . i
(a) Practice pointer ....... ... ... ...
Peremptory Challenges ........................
(1) Number of Challenges .....................

(2) Peremptory Challenges for Alternate Jurors

(3) Effect of Hardships on Juror Panel Size ......
(a) Practice pointer ....... ...l
Pre-Trial Conference Matters ...................
Juror Questionnaires  ......... .. ... i
Generally ...
Juror Questionnaire Benefits ................
Juror Questionnaire Topics .................

(1
(2
(3
(4

~— — — ~—

Processing and Reviewing Juror

Questionnaires ............... ..
Live Voir Dire Proceedings .....................
(1) Introductionsto Panel ......................
(2) Random and Alphabetical Juror Lists ........
(4) Mini-Opening Statements ...................
(5) Trial Court's VoirDire ......................

(a) Practice pointer ............. ... ... ...
(6) Counsel’s Voir Dire In Open Court ...........

(a) Establish Rapport .....................
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(b) Do Not Shy Away From Jurors Expressing
Biases Against Your Client—Embrace
Them ...
(c) Askif Others Share Biases ..............
(d) Treat Prospective Jurors with Respect .
(e) Avoid Questioning Contrary to Law .......
Challenges forCause ............coiiiiiinaa..
Peremptory Challenges ..........................
(1) Improper Peremptory Challenges ..............
(a) Procedure for Addressing Peremptory
Challenges .......... ...
(b) Code Civ. Proc. §231.7 ..................
(¢) Remedy Upon Finding Party Improperly
Struck Prospective Juror ................
JUROR DISCHARGE DURING TRIAL OR
DELIBERATIONS ........ ...,

4. Opening Statements ............................ ...

General Observations ............ ...

b. Law Governing Opening Statements ..............

(1) Statutory Right to Give Opening Statements .. ..
(2) Purpose ... ..
(3) Time Allowed ...
(4) NotEvidence .............ccciiiiiiiiinnnnn..
(5) Improper To Discuss Excluded Matters .........
(6) Good Faith Belief Evidence Discussed Will Be
Presented ......... ... . .. i
(a) Practice pointer ....... ...
(7) Argument Improper ......... ...,
(a) Practice pointer ....... ... i
(8) Discussing Applicable Law Improper ...........
(a) Practice pointer ....... .. i
(9) Improper to State Counsel’s Personal Beliefs or
OpiNIONS .« .o
(10)Improper to Violate the “Golden Rule” .........
(11) Caution: Opening Door to Evidence Otherwise
Inadmissible ... ...
(12)Videotaped Deposition Clips, Photographs, and
Other Matter to Be Admitted at Trial is Allowed ..
PRACTICE POINTERS for Plaintiff's Opening
Statement ...... ...
(1) Initial Attention-Grabbing Description of What
Happened ......... .. ..,
) Introducing Victim Plaintiff ....................
) Introducing Defendants ......................
Yy Roadmap ...
) Neglect ... ...
) Causation and Injuries .......................
) Reckless, Malicious, Oppressive, and Fraudulent
Conduct ...
(8) Profits Over Patient Care/Corporate Liability . ...
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9)

Organizing Opening Statements ...............

(
(10)PowerPoint and Other Visuals ................
(

11) Videotaped Deposition Testimony .............
d. Practice Pointers for Defendant’s Opening
Statement ....... ..

(1)
()
(3)
(4)

OVervIEW ..
Plaintiffs Medical Conditions ..................
Attributing Harm to Plaintiff's Family Members
Refuting Contentions of Neglect, Recklessness,
Causation, Damages and/or Corporate Liability

5. Plaintiffs’ Case-in-Chief ............................
a. WItNESSES ... oot

(1)

(@)

Witness Testimony Organization ..............
(@) Generally ............. i
(b) First and Last Witnesses  ................
(c) Plaintiffs ....... ...
(d) Plaintiffs’ Retained Experts ..............
Witness Examination ........................
(a) Understand and Enforce Evid. Code §776 .
(b) Avoiding Leading When Possible .........
(¢) Vary Subject Matters Among Similarly
Situated Witnesses .....................
Follow Up on Witness’ Answers ..........
Be Organized and Brief .................
Plaintiffs’ Examinations ..................
Retained Expert Examination ............
Videotaped Deposition Testimony .........
Defense Examination of Witnesses During
Plaintiffs’ Case-In-Chief .................

ERSOE

(
(
(
(
(
(i

~

b. Exhibits ...... ... .

(1)
2)

(

(3)
(4)
()

(6)
(7)

Marked Exhibits Organization .................
Marking and Redacting Exhibits ...............
Foundation and Publication ...................
Moving Exhibits into Evidence ................
(a) Practice pointer ....... ...
Objecting To Exhibit Introduction ..............
Hearsay (People v. Sanchez) Objections .......
Compilation Exhibits ........... ... ... ... ...

6. Defendants’ Case-In-Chief .........................
a. Generally ... .
b. Re-Calling Witnesses ..............ccoiiiiiinnn..

7. Closing Arguments ................ ... .. ... ...,
a. Governinglaw ....... ... ...

(1)

(2)
(3)

Right to Present Closing Argument in Civil Jury
Trials .o
Jury Instructions Precede Closing Arguments ..
Plaintiff's Right to Opening Closing, and Rebuttal
ClosiNg ..o
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b.

(4)
(5)
(6)

(7)
(8)

(9)

(10)
(11)
(12
(13

No Mandatory Minimum Time for Closing
Argument ...
Wide Latitude About What and How to Argue in
Closing Argument ........ ... .c.coiiiiiaonn..
Opponent’s Failure to Address Evidence .......
No Reference to Excluded Matters ............
Evidence Admitted for Limited Purpose Cannot
Be Considered for Other Purposes ............
Misstating Evidence orLaw ...................
No Personal Attacks .........................
Appealing to Jury’s Self-Interest Prohibited .. ...
Improper to Make “Golden Rule” Arguments .. ..
Cannot Imply Party’s Case Has Judicial

Approval ...

(14)Improper to Argue Community Impact ..........
Challenging Improper Argument ..................

(1)
()
(3)
(4)

TiMINg .o
Requesting Curative Measure .................
Preservation for Appeal ......................
Practice pointer ....... ... .. ... .. ... ...

Practice Pointers for Closing Arguments ...........

(1)
2

()
(3)
(4)
()
(6)

Prepare for Closing Throughout Trial ..........
Organization ........... ... i,
Keep Jury’s Attention by Varying Presentation ..
Use Verdict Form .......... ... ... ... ... ......
Show Key Jury Instructions ...................
Use Exhibits and Make It Easy for Jury to Find
References ......... ... i
Create Organizational Charts with Witness
Headshots .......... ... . i i,
Focus Extensively on Damages ...............
Specify Verdict and Damages Sought ..........

)Powerful Beginning and Ending to Closing .....
)Plaintiffs Should Pre-Plan Rebuttal Closing .....
)Arguments Will Be Considered by Reviewing

CourtonAppeal ...,

Punitive Damages Phase ...........................
Alter EgoPhase ............ ... . ... ..l

a.

b.

. Jury Deliberations ................ ... ... ... ... ...

Rulesof Law ...

(1)
(2)
(3)

(4)
()
(6)

Juror Requests for Information ................
Juror Agreement on Each Question ............
Non-Agreeing Jurors Not Required to Deliberate

Damages ...t
Replacing Jurors During Deliberations .........
Deadlocked Juries ......... ... ...
Juror Misconduct During Deliberations .........

Other TIPS .« oo
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(1) Ensure Exhibits Are Timely Taken to Jury

Room ........

(2) Remain Available During Deliberations for Jury

Questions ....

11. Jury Verdicts ........
Verdict Forms .. ..
Irregularities ... ..
Jury Polling ......
Entry of Judgment Based on Jury Verdict ..........

Qoo

(1) Practice pointer
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CHAPTER 18
SETTLEMENT

CONTENTS

Most Cases Resolve Though Settlement
Negotiation .......... ... ... .. ... ...

General Considerations Regarding Settlement
Assessment and Negotiations ......................

Importance of Client Management ..................

a. Educating and Managing Plaintiffs’ Expectations .. ..
(1) Unreasonable Plaintiff's Expectations ..........
(2) Reassuring Clients ...,
(3) Practice pointer ... ...

b. Educating and Managing Defendants’ Expectations

Mediation ........... ... .. ... ...
a. Importance of Selecting Mediator Familiar with Elder
Abuse Cases ... ...t
(2) Practice pointer ........ ...
b. Mediation Preparation ...........................

(1) Forum ...
(2) Client Representatives .......................
(B) EXperts ...
(4) Briefing ...
(5) Exhibits ... ... .
(6) Plaintiffs Counsel Specific Tasks ..............

(7) Defense Specific Tasks ......................
Mediation Briefs ........ ... ... .
Understanding Mediators Role ...................
Client Dealings During Mediation .................
Mediation Versus Mandatory Settlement

Conferences ....... ...

Negotiation Strategies .............................
When to initiate settlement discussions ............
The initial settlement demand or offer amount ......
Responding to offers ........ ... . ... . oLl
Use of brackets in settlement negotiations .........
Mediator's proposals  ........... ... ... ..
(1) Practice pointer .......... ... i
The importance of very clear deadlines ............
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10.
1.

g. Cost shifting by Civ. Proc. Code, §998 Offers ......
h. Dealing with threats of bankruptcy or lack of funds ..

Settlement Evaluation .............................
a. Settlement Valuation of Financial Elder Abuse
CaSES .
b. Impact of Elder Abuse Act’s Heightened Remedies
on Settlement Values .......... ... . ... ... . ...
c. Punitive Damages Drives Settlement Value ........
d. Discovery Aids Plaintiffs Against Long Term Care
Providers ... ...
e. Plaintiff’'s Medical Conditions Can Affect Proof of
Neglect, Causation, and Damages ................
f.  Family Involvement in Plaintiff's Life ...............

Special Considerations for Living Plaintiffs .........

Settlement After Verdict .............. ... ... ... ....
b. Settlement After Defense Verdict ..................

Settlement Agreements ............ ... ...
a. Important Provisions ............ ... ... ol
b. Installment Payments ............................
c. Confidential Settlement Agreements Limited in Elder
Abuse Cases . ... ...t

Post Settlement Tasks .............................

Handling Settlement/Judgment Proceeds ...........
a. Standing to Sue Does Not Mean Right to Proceeds .
b. Dividing Global Settlements ......................
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CHAPTER 4
THE ELDER ABUSE ACT—THE NEGLECT ELEMENT
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