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Release of withheld funds by bond [Civ. Code,
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Release of withheld funds on affidavit
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2. Procedural Checklist
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CHAPTER 40. SALES

I. OVERVIEW OF CALIFORNIA COMMERCIAL
CODE DIVISION 2

A. LEGAL PRINCIPLES

1. Policies and Definitions

§ 40:1 Purpose and policy of California Commercial Code

§ 40:2 Supplementary general principles of law
applicable

§40:3 Applicability to sales

§ 40:4 Basic terms and definitions

§40:5 Course of dealing and usage of trade; course of
performance or practical construction

2. Contract Formation

§ 40:6 Contract formation in general

§ 40:7 Firm offers

§ 40:8 Offer and acceptance

§40:9  Additional terms in acceptance or confirmation

§ 40:10 Modification, rescission, and waiver

§ 40:11 Delegation of performance and assignment of
rights

3. Obligations and Construction of Contract

§40:12 Variation by agreement

§ 40:13 Unconscionability

§ 40:14 Open price term

§ 40:15 Output, requirements, and exclusive dealings

§ 40:16 Delivery in single lot

§ 40:17 Absence of specified place for delivery

§ 40:18 Absence of time provisions; notice of termination
§40:19 Open time for payment or running of credit
§40:20 Options and cooperation respecting performance
§ 40:21 “No arrival, no sale” term

§ 40:22 Letter of credit term and confirmed credit

§ 40:23 Sale on approval and sale or return

4. Title, Interests, and Risk of Loss

§ 40:24 Passing of title; reservation for security
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§40:25 Rights of the seller’s creditors against sold goods

§40:26 Power to transfer

§40:27 Insurable interest in goods; manner of
identification

§ 40:28 Allocation of risk of loss
5. Performance

§40:29 General obligations

§ 40:30 Tender of delivery

§ 40:31 Payment by buyer

§ 40:32 Anticipatory repudiation; assurance of
performance

§ 40:33 Casualty to goods, substituted performance, and
excuse

6. Remedies, Generally

§ 40:34 Remedies to be liberally administered

§ 40:35 Contractual modification or limitation of remedy
§ 40:36  Liquidation or limitation of damages; deposits

§ 40:37 Remedies for fraud

7. Procedural Issues

§ 40:38 Notices

§ 40:39 Limitation of actions for breach; indemnification
§ 40:40 Statute of Frauds

§ 40:41  Proof of market price

B. PROCEDURAL CHECKLIST

§ 40:42  Checklist of time limits and matters requiring
notice prior to actions by buyer or seller

C. FORMS

1. Complaints and Allegations

§ 40:43 Complaint to recover liquidated damages [Cal.
Com. Code, § 2718, Civ. Code, § 1671]

§ 40:44 Demand by buyer for adequate assurance of
performance [Cal. Com. Code, § 2609]

§ 40:45 Allegation of anticipatory repudiation [Cal. Com.
Code, § 2610]

§ 40:46 Notice to offer evidence of substitute market
price [Cal. Com. Code § 2723, subds. (2) and
3]
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§ 40:47
§ 40:48

§ 40:49

§ 40:50

2. Affirmative Defenses

Affirmative defense alleging remedy limited to
liquidated damages

Affirmative defense alleging action barred by
statute of limitations [Cal. Com. Code, § 2725]

Affirmative defense of failure to comply with
Statute of Frauds [Cal. Com. Code, § 2201,
subd. (1)]

Affirmative defense based on impracticability of
performance [Cal. Com. Code, § 2615]

II. BUYER’S RIGHTS AND REMEDIES

A.

§ 40:51

§ 40:52
§ 40:53
§ 40:54
§ 40:55

§ 40:56
§ 40:57

§ 40:58

§ 40:59
§ 40:60
§ 40:61
§ 40:62
§ 40:63
§ 40:64

B.

§ 40:65
§ 40:66

§ 40:67

§ 40:68

LEGAL PRINCIPLES

Buyer’s right to goods on seller’s repudiation,
failure to deliver, or insolvency

Buyer’s right to inspection of goods

Buyer’s rights on improper delivery

Manner and effect of rightful rejection

Merchant buyer’s duties as to rightfully rejected
goods

Seller’s right to cure nonconformance

Buyer’s options as to salvage of rightfully
rejected goods

Waiver of the buyer’s objections by failure to
particularize

What constitutes acceptance of goods

Effect of acceptance

Notice of litigation to person answerable over

Revocation of acceptance in whole or in part

Installment contracts

Preserving evidence of goods in dispute

FORMS

Notice of the buyer’s rejection of delivery [Cal.
Com. Code, § 2602, subd. (1)]

Notice of breach after acceptance [Cal. Com.
Code, § 2607, subd. (3)(a)]

Notice of acceptance of nonconforming goods

with reservation of right to damages [Cal. Com.

Code, §§ 1207, 2612, subd. (3)]
Buyer’s notice of litigation to person answerable
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over (“vouching in”) [Cal. Com. Code, § 2607,
subd. (5)(A)]

C. ACTIONS FOR DAMAGES

1. Legal Principles

§40:69 Remedies, generally

§40:70 Cover and procurement of substitute goods

§40:71 Buyer’s damages for nondelivery or repudiation

§ 40:72 Buyer’s damages for breach in regard to
accepted goods

§ 40:73 Buyer’s incidental and consequential damages

§ 40:74 Buyer’s right to specific performance or replevin

§ 40:75 Deduction of damages from price
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(1)(b), 2713]

§ 40:78 Complaint for specific performance where the
goods are unique [Cal. Com. Code, §§ 2711,
subd. (2)(b), 2716]

b. Affirmative Defenses

§ 40:79 Affirmative defense in answer based on
unreasonable cover by buyer

§ 40:80 Affirmative defense in answer based on goods
not unique

D. BREACH OF WARRANTY

1. Legal Principles

§ 40:81 Warranty of title and against infringement

§ 40:82 Express warranties by affirmation, promise,
description, or sample

§ 40:83 Implied warranty of merchantability

§ 40:84 Implied warranty of fitness for particular use

§ 40:85 Exclusion or modification of warranties

§ 40:86 Cumulation and conflict of warranties
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§ 40:87

§ 40:88

§ 40:89

§ 40:90

§ 40:91

§ 40:92

§ 40:93

§ 40:94

§ 40:95

Retail sales warranty; proof of purchase form
2. Forms

a. Complaints and Allegations

Complaint for damages for breach of express

warranty [Cal. Com. Code, §§ 2313, 2714, subd.

(2)]

Allegation of breach of express warranty based
on goods not conforming to sample [Cal. Com.
Code, § 2313, subd. (1)(c¢)]

Complaint for damages for breach of implied
warranty of merchantability [Cal. Com. Code,
§ 2314]

Allegation for breach of implied warranty of

fitness for particular purpose [Cal. Com. Code,
§ 2315]

b. Affirmative Defenses

Affirmative defense in answer based on
modification of warranty [Cal. Com. Code,
§ 2316]

Affirmative defense in answer based on no
implied warranty of merchantability because
seller not merchant [Cal. Com. Code, § 2314]

Affirmative defense in answer based on no
implied warranty due to an “as is” sale [Cal.
Com. Code, § 2316, subd. (3)(a)]

Affirmative defense in answer based on no
implied warranty due to buyer examining
goods before entering into contract [Cal. Com.
Code, § 2316, subd. (3)(b)]

III. SELLER’S RIGHTS AND REMEDIES

A.
§ 40:96

§ 40:97
§ 40:98

§ 40:99
§ 40:100
§ 40:101

LEGAL PRINCIPLES

Seller’s remedies on discovery of the buyer’s
insolvency

Seller’s remedies in general

Seller’s right to identify goods to the contract
notwithstanding breach or to salvage
unfinished goods

Seller’s stoppage of delivery in transit

Seller’s resale

Person in position as seller
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§40:102 Seller’s damages for nonacceptance or
repudiation

§ 40:103  Action for the price

§ 40:104 Seller’s incidental damages

B. PROCEDURAL CHECKLIST

§ 40:105 Checklist of limitations and notices regarding
seller’s remedies

C. FORMS

1. Complaints and Allegations

§40:106 Complaint for damages by seller following
private resale of goods [Cal. Com. Code,
§§ 2703, subd. (d), 2706, subd. (1)]

§ 40:107 Complaint for damages based on nonacceptance
of goods [Cal. Com. Code, §§ 2703, subd. (e),
2708]

§ 40:108 Complaint for recovery of price of goods
following buyer’s failure to pay after
acceptance [Cal. Com. Code, § 2709]

2. Affirmative Defenses
§ 40:109 Affirmative defense in answer based on goods
not delivered

§ 40:110 Affirmative defense in answer based on
nonconforming goods

IV. SUITS AGAINST THIRD PARTIES

A. LEGAL PRINCIPLES

§ 40:111 Right of action in either party to contract
§ 40:112  Effect of risk of loss at time of injury

B. FORMS

§40:113 Complaint by buyer against third party for
conversion of goods [Cal. Com. Code, § 2722,
subd. (a), Civ. Code, § 3336]

§40:114 Complaint by seller on own behalf and as
fiduciary for buyer against third party for
damage to goods [Cal. Com. Code, § 2722,
subd. (b)]
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CHAPTER 41. AUCTION SALES

I. LEGAL PRINCIPLES
A. CONDUCT OF AUCTION SALES

1. Overview
§ 41:1 General principles
2. Completion of Sale

§ 41:2 Terminology

§ 41:3 Bids as offers to contract
§ 41:4 Nature of acceptance

§ 41:5 Last-minute bids

§41:6 Passage of title

3. Goods Subject to Sale

§ 41:7 Sales by lot
§ 41:8 Withdrawal of goods from sale
§ 41:9 Condition reserved by seller

4. Bidding by Seller

§ 41:10 Prohibition on secret bidding [Cal. Com. Code,
§ 2328, subd. (4)]

§41:11 Forced sale exception

§41:12 Buyer’s remedies for violations of Cal. Com.
Code § 2328, subd. (4)

B. RIGHTS AND DUTIES OF PARTIES TO
AUCTION SALES

1. Auctioneer

§ 41:13 Licensing requirements

§ 41:14 Relationship with seller and buyer
§ 41:15 Liability for conversion

§ 41:16 Warranty liability

2. Seller-Owner
§ 41:17 Relationship with auctioneer
3. Bidders and Buyers
§41:18 Rights of bidders and buyers
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C. REMEDIES
1. Seller’s Remedies
§41:19 Remedies against buyer
§41:20 Remedies against auctioneer for conversion
§ 41:21 Injunctions and restitution against auctioneer
2. Auctioneer’s Remedies
§ 41:22 Remedies against buyer and seller
3. Buyer’s Remedies
§41:23 Remedies against seller
§41:24 Remedies against auctioneer
II. FORMS
A. COMPLAINTS
§ 41:25 Complaint by seller against auctioneer for
breach of contract for unauthorized sale on
credit [Civ. Code, § 3300]
§41:26  Complaint by owner against auctioneer for
conversion [Civ. Code, § 3336]
§ 41:27 Complaint by auctioneer against buyer for price
of goods sold [Cal. Com. Code, §§ 2328, 2709]
§ 41:28 Complaint for breach of contract by auctioneer
against seller [Civ. Code, § 3302]
§ 41:29 Complaint to avoid sale by buyer against owner
or seller and auctioneer [Cal. Com. Code,
§ 2328, subd. (4)]
B. DEFENSES
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of seller’s secret bidding [Cal. Com. Code,
§ 2328, subd. (4)]

CHAPTER 42. NEGOTIABLE
INSTRUMENTS

I. LEGAL PRINCIPLES
A. GOVERNING LAW AND DEFINITIONS

§ 42:1 Applicability of California Commercial Code
Division 3
§ 42:2 Definitions applicable to negotiable instruments

B. NEGOTIABILITY OF INSTRUMENTS

1. Significance of Negotiability; Types of
Negotiable Instruments

§ 42:3 Significance of negotiability
§ 42:4 Types of negotiable instruments
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§ 42:5 Required elements, generally

§ 42:6 Unconditional promise or order

§ 42:7 Fixed amount; effect of interest provisions
§42:8 Payable on demand or at definite time
§42:9 Payable to order or to bearer
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§ 42:11 Negotiability of incomplete instruments

C. TRANSFER AND NEGOTIATION OF
NEGOTIABLE INSTRUMENTS
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D. RIGHTS AND LIABILITIES OF PARTIES TO
NEGOTIABLE INSTRUMENTS

1. Persons Entitled to Enforce Instruments

a. Holders and Holders in Due Course
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§ 42:29 Accommodation party

§ 42:30 Presenter’s liability to drawee
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§ 42:60 Complaint by holder against indorser seeking
payment of note [Cal. Com. Code, § 3415, subd.
(a)l

§42:61 Complaint by holder against accommodation
party seeking payment of note [Cal. Com. Code,
§ 3419, subd. (b)]

§ 42:62 Complaint by accommodation party against
accommodated party seeking reimbursement
for payment of note [Cal. Com. Code, § 3419,
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reporting agency for false information in credit
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contracts in manner violative of the Unruh
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II. FINE ART MULTIPLES
A. LEGAL PRINCIPLES
1. Disclosure Requirements

§ 69:20 Introduction

§ 69:21 Persons required to make disclosures
§ 69:22 Disclosure at time of sale

§ 69:23 Disclosures in advertising material

§ 69:24 Disclosures at place of business

§ 69:25 Certificate of authenticity

2. Actions

§ 69:26 Warranties

§ 69:27 Liability

§ 69:28 Statute of limitations

§ 69:29 Damages; costs and fees
§69:30 Injunctions

§ 69:31 Civil penalties

B. FORMS
1. Complaints

§ 69:32 Complaint to recover damages for failure to
provide informational detail concerning fine
print

§ 69:33 Complaint to recover damages for providing
inaccurate and insufficient informational detail
concerning fine art multiple sold at auction

§ 69:34 Allegation of failure to accept return of multiple
[Civ. Code, § 1742, subd. (b)]

§ 69:35 Allegation of failure to make reasonable
inquiries regarding informational detail [Civ.

Code, § 1745, subd. (f)]
2. Affirmative Defenses

§ 69:36 Affirmative defense that defendant is exempt
charitable organization

§ 69:37 Affirmative defense that action is barred under
statute of limitations [Civ. Code, § 1745, subd.
()]
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A.

§ 69:38
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§ 69:40
§ 69:41
§ 69:42

§ 69:43
§ 69:44

§ 69:45
§ 69:46

§ 69:47
§ 69:48

§ 69:49

§ 69:50

§ 69:51

§ 69:52

§ 69:53

§ 69:54

§ 69:55

LEGAL PRINCIPLES
1. Museum’s Rights and Duties

Right to conserve or dispose of loaned property
Termination of loans

2. Notice Requirements

Introduction

Museum’s general notice requirements

Lender’s notice of intent to preserve an interest
in property

Museum’s notice of injury or loss

Lender’s notice of change of address or
ownership

Museum’s notice of intent to terminate loans

Museum’s notice of intent to dispose of property
underUnclaimed Property Laws

3. Actions Against Museums

Liability for injury to or loss of loaned property
Recovery of loaned property

FORMS
1. Complaints

Complaint for museum’s wrongful disposal of
loaned property

Complaint for museum’s negligent injury of
loaned property

Complaint to recover property wrongfully
deemed donated [Civ. Code, § 1899.10]

2. Affirmative Defenses

Affirmative defense that loaned property
endangered public [Civ. Code, § 1899.6, subd.
(b)(2)]

Affirmative defense that property deemed
donated [Civ. Code, § 1899.10, subd. (c¢)]

Affirmative defense that lender refused to
cooperate in conservation or disposal of loaned
property [Civ. Code, § 1899.6, subd. (a)(1)(B)]

Affirmative defense that suit for injury to or loss
of property is time-barred [Civ. Code, § 1899.8]
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§ 69:56  Affirmative defense that suit to recover property
is time-barred [Civ. Code, § 1899.8]
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interfering with shop right
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§ 70:36  Complaint for specific performance of
employment contract requiring assignment of
employee’s inventions and for injunction
prohibiting employee from practicing invention

§ 70:37 Allegation that employer is entitled to
assignment of invention rights because
invention was conceived by employer rather
than employee who was employed merely to
carry out mechanical details and arrangement
of invention

2. Defenses

§ 70:38 Defense that employer is not entitled to any
rights in invention because employer rejected
invention as impractical

§ 70:39 Defense that employer is not entitled to shop
right in employee’s invention because invention
was not developed during working hours with
employer’s materials or facilities

§ 70:40 Defense that employer is not entitled to shop
right in employee’s invention because
employer’s contribution was trifling

§ 70:41 Defense that employer is not entitled to
assignment of employee’s invention because
employee was not hired to invent
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§ 70:46
§ 70:47
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Defense that employer is not entitled to
assignment of employee’s invention because
invention is excluded by statute from
assignment [Lab. Code, § 2870, subd. (a)]

Defense that contract provision requiring
assignment of invention rights is invalid [Lab.
Code, 2870, subd. (b)]

Defense that employee is not entitled to any
rights to employer’s invention because
invention was conceived by employer rather
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carry out mechanical details and arrangement
of invention

LEGAL PRINCIPLES

1. Overview

Legislative findings; purpose of Bus. & Prof.
Code §§ 22370 to 22395 [Bus. & Prof. Code,

§ 22370]

Contract for invention development services
defined [Bus. & Prof. Code, § 22371, subd. (a)]

Customer defined [Bus. & Prof. Code, § 22371,
subd. (b)]
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subd. (¢)]
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§ 22371, subd. (d)]
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Prof. Code, § 22371, subd. (e)]

Prohibition against acquisition of interest or
title in invention by developer [Bus. & Prof.
Code, § 22375]

Provisions of Bus. & Prof. Code §§ 22370 to
22395 not exclusive [Bus. & Prof. Code,

§ 22382]

Waiver of provisions not allowed [Bus. & Prof.

Code, § 22385]

2. Duties of Invention Developers

Overview

Bond requirement; deposit in lieu of bond [Bus.
& Prof. Code, §§ 22389 to 22391]
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§ 70:56  Duty of confidentiality [Bus. & Prof. Code,
§ 22395]
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& Prof. Code, § 22379, subd. (b)]

§ 70:58 Delivery of quarterly statements of services
performed [Bus. & Prof. Code, § 22378]
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expiration of term of contract [Bus. & Prof.
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3. Precontract Disclosures

§ 70:60 Disclosures in advertisements [Bus. & Prof.
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§ 70:61 Disclosures in response to inquiries [Bus. &
Prof. Code, § 22381]

§ 70:62 Effect of failure to make required disclosures
[Bus. & Prof. Code, § 22388]

4. Development Services Contracts

§ 70:63 Contracts void and unenforceable if not in
compliance with Bus. & Prof. Code §§ 22370 to
22395 or if entered into in reliance on fraud or
misleading representation [Bus. & Prof. Code,
§§ 22383, 22384]

§ 70:64 Contract cover sheet requirement; required
contents of cover sheet [Bus. & Prof. Code,
§ 22374]
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§ 22372]
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§ 22379]
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Prof. Code, § 22391]
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Code, § 22387]
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was unintentional and resulted from bona fide
error [Bus. & Prof. Code, § 22383]

CCXVv



CALIFORNIA C1viL PRACTICE

2. Actions Against Inventor

a. Complaint

§ 70:86 Complaint for breach of invention development
services contract

b. Defenses

§ 70:87 Defense that contract is voidable by customer
due to invention developer’s failure to make
required fee disclosure in advertisements [Bus.
& Prof. Code, §§ 22380, 22388]

§ 70:88 Defense that contract is voidable by customer
due to invention developer’s failure to make
required disclosures in response to inquiries
[Bus. & Prof. Code, §§ 22381, 22388]

§ 70:89 Defense that contract is void and unenforceable
because it is not in compliance with Bus. &
Prof. Code §§ 22370 to 22395 [Bus. & Prof.
Code, § 22383]

§ 70:90 Defense that contract is void and unenforceable
because it was entered into in reliance on
willful and false, fraudulent, or misleading

representation of invention developer [Bus. &
Prof. Code, § 22384]
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