
Table of Contents

Volume BUS1

CHAPTER 1. ACTIONS BY AND
AGAINST CORPORATIONS

I. LEGAL PRINCIPLES

A. MATTERS APPLICABLE TO ALL
CORPORATIONS

§ 1:1 Capacity to sue and be sued
§ 1:2 Pleading requirements
§ 1:3 Representation
§ 1:4 Effect of dissolution or merger
§ 1:5 Designation of agent for service of process
§ 1:6 Service on officers and agents on behalf of

corporation
§ 1:7 Service on secretary of state
§ 1:8 Service on corporation that has dissolved or

forfeited its charter
§ 1:9 Service on foreign corporation that has withdrawn,

surrendered or forfeited right to transact business

B. MATTERS APPLICABLE TO FOREIGN
CORPORATIONS ONLY

1. Overview
§ 1:10 Definitions
§ 1:11 Corporations earning income in California

2. Corporations Transacting Business in
California

§ 1:12 Test for transaction of intrastate business
§ 1:13 Application for certificate of qualification
§ 1:14 Issuance of certificate of qualification
§ 1:15 Failure to obtain certificate of qualification

xi



§ 1:16 Conflicting and assumed names

C. ANNUAL STATEMENT REQUIREMENTS
§ 1:17 Annual statement requirements for domestic

corporations
§ 1:18 Annual statement requirements for foreign

corporations

D. CONSEQUENCES OF NONCOMPLIANCE

1. Noncompliance with Annual Statement
Requirements

§ 1:19 Procedure following failure to file annual
statement

§ 1:20 Relief from or waiver of penalty
§ 1:21 Suspension for repeated violations

2. Failure to Comply with Tax Laws
§ 1:22 Suspension or forfeiture
§ 1:23 Procedure for suspension or forfeiture
§ 1:24 Effect of suspension on limitation of actions
§ 1:25 Relief from suspension or forfeiture
§ 1:26 Doctrine of substantial compliance
§ 1:27 Issuance of certificate of revivor
§ 1:28 Effect of suspension and revival
§ 1:29 Voidability of contracts
§ 1:30 Limitations on voidability of contracts
§ 1:31 Application for relief from voidability
§ 1:32 Relief from voidability of contract made in 1990
§ 1:33 Issuance of certificate of relief from voidability

3. Noncompliance with Law of Foreign State
of Incorporation

§ 1:34 Effect of suspension or forfeiture

II. PROCEDURAL CHECKLISTS
§ 1:35 Matters to be considered by domestic corporations
§ 1:36 Matters to be considered by foreign corporations

III. FORMS
§ 1:37 Availability of forms on line

CALIFORNIA CIVIL PRACTICE

xii



§ 1:38 Allegation in complaint of capacity of domestic
corporation

§ 1:39 Allegation in complaint of capacity of foreign
corporation

§ 1:40 Defense of lack of capacity to maintain cause of
action based on failure to obtain certificate of
qualification

§ 1:41 Defense of lack of capacity to maintain action
based on forfeiture or suspension of corporate
powers

§ 1:42 Notice of motion for summary judgment based on
lack of capacity to maintain or defend action
because of suspension or forfeiture of corporate
powers for violation of corporate tax statutes

§ 1:43 Notice of motion for order for continuance of trial
to obtain certificate of revivor

§ 1:44 Statement of information (domestic) [Form S1-
200C; Corp. Code, § 1502]

§ 1:45 Annual statement to be filed when there is no
change of information [Form S1-200NC; Corp.
Code, § 1502, subd. (c)]

§ 1:46 Statement and designation by foreign corporation
to do business in California [Form /Nonprofit;
Corp. Code, § 2105]

§ 1:47 Statement of information (foreign corporation)
[Form S1-350; Corp. Code § 2117]

§ 1:48 Corporate disclosure statement for publicly
traded corporations (domestic and foreign)
supplement to statement of information [Form
S1-PTSUPP; Corp. Code, §§ 1502, 2117]

§ 1:49 Attachment to corporate disclosure statement for
publicly traded corporations domestic and
foreign) [Form S1-PTSUPPA; Corp. Code,
§§ 1502, 2117]

§ 1:50 Certificate of Designation of agent for service of
process [Form 1505; Corp. Code, § 1505]

Bibliography

CHAPTER 2. SHAREHOLDERS’
DERIVATIVE SUITS

I. LEGAL PRINCIPLES

A. BACKGROUND
§ 2:1 Derivative suit defined

TABLE OF CONTENTS

xiii



§ 2:2 Individual shareholder suit distinguished
§ 2:3 Derivative suits exempt from statutory

requirements
§ 2:4 Derivative suits against nonprofit public or mutual

benefit corporations or savings and loan
associations

B. PREREQUISITES TO MAINTAINING
DERIVATIVE SUIT

1. Share Ownership
§ 2:5 Contemporaneous and continuous ownership of

shares
§ 2:6 Exception to contemporaneous ownership

requirement

2. Demand to Directors
§ 2:7 Demand requirement
§ 2:8 Exception to demand requirement

C. SECURITY FOR EXPENSES AND
ATTORNEY’S FEES

§ 2:9 Motion to require plaintiff to furnish bond
§ 2:10 Hearing on motion
§ 2:11 Fixing amount of bond
§ 2:12 Effect of failure to post bond
§ 2:13 Plaintiff’s voluntary compliance with security

requirements

D. DEFENSE ASPECTS

§ 2:14 Business judgment of board or special committee
§ 2:15 Equitable defenses

E. RECOVERY OF ATTORNEY’S FEES

§ 2:16 Plaintiff’s fees
§ 2:17 Defendant’s or corporation’s fees and expenses

II. PROCEDURAL CHECKLISTS
§ 2:18 Matters to be considered by plaintiff bringing

derivative suit
§ 2:19 Matters to be considered on motion for security

CALIFORNIA CIVIL PRACTICE

xiv



III. FORMS
A. COMPLAINT

§ 2:20 Complaint against officers and directors based on
wrongful distribution of bonus

B. ANSWER
§ 2:21 Allegations of affirmative defense based on

decision not to pursue claim

C. MOTIONS
§ 2:22 Notice of motion for order requiring plaintiff to

furnish bond
§ 2:23 Notice of motion for order excusing plaintiff from

contemporaneous share ownership requirement
§ 2:24 Declaration in support of motion for order

excusing plaintiff from contemporaneous share
ownership requirement

Bibliography

CHAPTER 3. ACTIONS INVOLVING
PROMOTERS

I. LEGAL PRINCIPLES
§ 3:1 Nature
§ 3:2 Duty to disclose
§ 3:3 Who may bring action for fraud against future

subscribers
§ 3:4 Promoters’ liability on contracts
§ 3:5 Corporation’s liability on promoters’ contracts

II. FORMS

A. BREACH OF FIDUCIARY DUTY
§ 3:6 Shareholder’s complaint for promoter’s fraud
§ 3:7 Defense that full disclosure was made
§ 3:8 Defense that failure to make disclosure was

waived

B. LIABILITY ON CONTRACT
§ 3:9 Complaint against promoter and corporation for

breach of preincorporation contract

TABLE OF CONTENTS

xv



§ 3:10 Allegation of acceptance of benefits by corporation

Bibliography

CHAPTER 4. ACTIONS INVOLVING
DIRECTORS AND OFFICERS

I. DIRECTORS

A. SELECTION OF DIRECTORS

1. Initial Directors
§ 4:1 General considerations
§ 4:2 Power of incorporators in absence of initial

directors

2. Election of Directors
§ 4:3 In general; bylaw provisions as to number of

directors
§ 4:4 Where board of directors is divided into classes
§ 4:5 Number of directors; manner of election
§ 4:6 Women and minorities

3. Appointment of Directors
§ 4:7 Appointment of directors by superior court

4. Provisional Directors
§ 4:8 Appointment where directors are deadlocked as to

management of affairs
§ 4:9 Appointment where shareholders are deadlocked

in election of successor board
§ 4:10 Qualifications
§ 4:11 Rights and powers; compensation
§ 4:12 Corporations subject to Public Utilities Act

5. Qualifications of Directors
§ 4:13 Bylaw provisions

B. REMOVAL OF DIRECTORS

§ 4:14 By shareholders
§ 4:15 By Superior Court
§ 4:16 By board of directors

CALIFORNIA CIVIL PRACTICE

xvi



C. RESIGNATION
§ 4:17 Resignation of directors

D. VACANCIES ON BOARD OF DIRECTORS
§ 4:18 Filling vacancies

E. DUTIES OF DIRECTORS AND
CONTROLLING SHAREHOLDERS

1. Directors
§ 4:19 Management of corporation
§ 4:20 Delegation of management authority to

committees
§ 4:21 Fiduciary duty; overview
§ 4:22 Duty to disclose
§ 4:23 Statutory standard of care and performance
§ 4:24 Business-judgment rule
§ 4:25 Application to executive compensation; golden

parachute provisions
§ 4:26 Statute of limitations

2. Controlling Shareholders
§ 4:27 Duty of good faith and inherent fairness
§ 4:28 Application

F. MEETINGS OF DIRECTORS

§ 4:29 Who may call
§ 4:30 Notice requirements; Waiver of notice
§ 4:31 Location
§ 4:32 Meetings by telephone conference or similar

communications equipment
§ 4:33 Quorum requirements
§ 4:34 What constitutes act of board
§ 4:35 Adjournment
§ 4:36 Action without meeting
§ 4:37 Applications to committees and incorporators

G. LIABILITIES OF DIRECTORS

1. General Considerations
§ 4:38 Personal liability for torts of corporation

TABLE OF CONTENTS

xvii



§ 4:39 Personal liability for contracts signed on behalf of
corporation

2. Liability for Approval of Distributions,
Loans, or Guaranties

§ 4:40 Overview
§ 4:41 Approval of action
§ 4:42 Who may sue
§ 4:43 Damages
§ 4:44 Contribution
§ 4:45 Subrogation

3. Limitations on Liability

§ 4:46 No liability for performance in accordance with
Corp Code, § 309

§ 4:47 Limitations on liability of directors in articles of
incorporation

§ 4:48 Wording of provisions in articles limited liability
of directors

H. CONFLICTS OF INTEREST BETWEEN
CORPORATION AND DIRECTOR

§ 4:49 Validity of contract or transaction in which
director has material financial interest

§ 4:50 Compensation of directors
§ 4:51 Contract or transaction between corporations

with common directors

II. OFFICERS

§ 4:52 Mandatory officers
§ 4:53 General manager and chief executive officer
§ 4:54 Selection; tenure
§ 4:55 Duties of officers
§ 4:56 Resignation
§ 4:57 Validity of written instruments signed by officer
§ 4:58 Personal liability of officers

III. DE FACTO DIRECTORS AND OFFICERS

§ 4:59 Definition; Power to bind corporation

CALIFORNIA CIVIL PRACTICE

xviii



IV. AUTHORITY OF DIRECTORS AND
OFFICERS AS TO THIRD PERSONS

§ 4:60 Limitations on business, purposes, or powers of
directors and officers

§ 4:61 Power of directors and officers to bind corporation

V. CONFLICTS OF INTEREST BETWEEN
CORPORATION AND DIRECTOR AND
OFFICER

A. LOANS TO OR GUARANTIES OF
OBLIGATIONS OF DIRECTORS OR
OFFICERS

1. In General

§ 4:62 Statement of rule
§ 4:63 Payment of life insurance premiums
§ 4:64 Advances for expenses

2. On Security of Corporate Shares

§ 4:65 Statement of rule

3. Definitions

§ 4:66 Meaning of ‘‘approval of majority of the
shareholders entitled to act’’

4. Exceptions

§ 4:67 Transactions and institutions to which Corp. Code
§ 315 does not apply

B. CORPORATE OPPORTUNITIES

§ 4:68 Doctrine of corporate opportunity
§ 4:69 Trade secrets; Raid on corporate employees
§ 4:70 Purchase of indebtedness of corporation

C. INSIDER TRADING

1. Overview

§ 4:71 Under California corporate securities law

TABLE OF CONTENTS

xix



2. Liability and Damages

A. Purchaser or Seller
§ 4:72 Liability to purchaser or seller; damages

B. Issuer
§ 4:73 Liability to issuer; damages
§ 4:74 Reduction in damages
§ 4:75 Action by board of directors

3. Indemnification and Contribution
§ 4:76 Indemnification of corporation
§ 4:77 Contribution

VI. INDEMNIFICATION OF DIRECTORS,
OFFICERS, AND OTHER CORPORATE
AGENTS

§ 4:78 Permissive indemnification in action by or in
right of corporation to procure judgment in favor
of corporation; exceptions

§ 4:79 Permissive indemnification in any proceeding
other than action by or in right of corporation to
procure judgment in favor of corporation

§ 4:80 Mandatory indemnification
§ 4:81 Definitions
§ 4:82 Methods of authorizing permissive

indemnification
§ 4:83 Advancing expenses
§ 4:84 Circumstances under which indemnification is

prohibited
§ 4:85 Indemnification in articles
§ 4:86 Effect of insurance
§ 4:87 Fiduciaries of employee benefit plan

VII. FORMS
§ 4:88 Complaint by shareholder to remove director for

fraudulent or dishonest acts [Corp. Code, § 304]
§ 4:89 Petition by director for appointment of provisional

director where directors are deadlocked as to
management of corporate affairs [Corp. Code,
§ 308, subd. (a)]

§ 4:90 Petition by shareholder for appointment of

CALIFORNIA CIVIL PRACTICE

xx



provisional director where shareholders are
deadlocked as to election of successor board
[Corp. Code, § 308, subd. (b)]

§ 4:91 Complaint by shareholder against directors for
breach of fiduciary duty in approval of executive
compensation; ‘‘Golden parachutes’’ [Corp. Code,
§ 309]

§ 4:92 Complaint by shareholder against directors for
making illegal loan [Corp. Code, §§ 315, 316]

§ 4:93 Complaint by purchaser of security against seller
who was ‘‘insider’’ [Corp. Code, §§ 25402, 25502]

§ 4:94 Notice of motion for indemnification [Corp. Code,
§ 317]

Bibliography

CHAPTER 5. ALTER EGO LIABILITY

I. LEGAL PRINCIPLES

A. NATURE OF ALTER EGO DOCTRINE
§ 5:1 Corporation as separate entity; alter ego exception
§ 5:2 Statement of two-prong test
§ 5:3 Equitable doctrine to prevent fraud or injustice
§ 5:4 Disregard of corporate entity; Province of trial

court
§ 5:5 Alter ego finding limited to particular case and

purpose
§ 5:7 Procedural use of doctrine
§ 5:8 Other bases for liability distinguished

B. THE TWO-PRONG TEST

1. Required Elements
§ 5:9 Unity-of-ownership prong
§ 5:10 Fraud or injustice prong

2. Factors Considered
§ 5:11 Overview of factors
§ 5:12 Capitalization inadequate
§ 5:13 Assets commingled or diverted
§ 5:14 Assets and liabilities manipulated
§ 5:15 Representations to plaintiff
§ 5:16 Corporate formalities disregarded

TABLE OF CONTENTS

xxi



C. POTENTIAL PLAINTIFFS
§ 5:17 Contract claimants
§ 5:18 Tort claimants

D. POTENTIAL DEFENDANTS
§ 5:19 Shareholders of close corporation
§ 5:20 Multiple alter egos
§ 5:21 Nonshareholders in control of corporation
§ 5:22 Parent corporations
§ 5:23 Sister corporations: Single enterprise theory

E. LITIGATING ALTER EGO ISSUE
§ 5:24 Raising alter ego issue
§ 5:25 Pleading alter ego liability
§ 5:26 Defenses
§ 5:27 Statute of limitations
§ 5:28 Discovery
§ 5:29 Motion to amend judgment under Code Civ. Proc.

§ 187
§ 5:30 Joint-debtor proceedings under Code Civ. Proc.

§§ 989 et seq
§ 5:31 Effect of settlement with corporation on alter ego

II. FORMS
§ 5:32 Complaint by individual against corporation and

sole shareholder alter ego on contract claim
§ 5:33 Allegations against individual and Doe alter ego

defendants
§ 5:34 Allegations that parent corporation is alter ego of

subsidiary
§ 5:35 Allegations of undercapitalization by sole

shareholder
§ 5:36 Allegations of commingling and diversion of

assets by sole shareholder
§ 5:37 Allegations of manipulation of assets and

liabilities between sister corporations
§ 5:38 Allegations based on representations by sole

shareholder
§ 5:39 Answer of alter ego defendant to complaint with

affirmative defense of estoppel
§ 5:40 Demurrer to complaint against alter ego

CALIFORNIA CIVIL PRACTICE

xxii



defendant on grounds of failure to allege fraud
or injustice

§ 5:41 Demurrer that complaint fails to state cause of
action because defendant is not party to contract

§ 5:42 Amendment to complaint to substitute alter ego
for Doe defendant

§ 5:43 Notice of motion to amend judgment to add alter
ego as judgment debtor [Code Civ. Proc. § 187]

§ 5:44 Declaration of plaintiff’s attorney in support of
motion to amend judgment to add sole
shareholder and related corporation as judgment
debtor under alter ego doctrine [Code Civ. Proc.
§ 187]

§ 5:45 Declaration of sole shareholder and chief
executive officer of defendant corporation in
opposition to motion to amend judgment to add
declarant as judgment debtor under alter ego
doctrine [Code Civ. Proc., § 187]

Bibliography

CHAPTER 6. ISSUANCE OF SHARES

I. LEGAL PRINCIPLES

A. OVERVIEW
§ 6:1 Definitions
§ 6:2 Corporate powers regarding issuance of shares

generally
§ 6:3 Authorization
§ 6:4 Overissuance of shares; remedy

B. CONSIDERATION FOR SHARES

1. General Principles
§ 6:5 Permissible types of consideration; instances in

which shares may be issued
§ 6:6 Determination of consideration

2. Liability for Fraudulent Overvaluation or
Insufficient Consideration

§ 6:7 Overview
§ 6:8 Director fraud
§ 6:9 Purchaser fraud

TABLE OF CONTENTS

xxiii



§ 6:10 Criminal penalties

3. Liability for Payment of Consideration
§ 6:11 Liability of subscriber or original issuee
§ 6:12 Liability for partly paid shares
§ 6:13 Liability of representatives and fiduciaries
§ 6:14 Shareholder defenses to suit for payment of

consideration
§ 6:15 Liability of shareholder to corporate creditor
§ 6:16 Shareholder defenses in creditor actions

C. SUBSCRIPTION AGREEMENTS
§ 6:17 Overview
§ 6:18 Enforceability of preincorporation subscription

agreements by corporation
§ 6:19 Enforceability of preincorporation subscription

agreements by subscriber
§ 6:20 Defenses

D. SHARE CERTIFICATES
§ 6:21 Right to certificate
§ 6:22 Exception to shareholder’s right to certificate
§ 6:23 Action to compel issuance of share certificate
§ 6:24 Lost, stolen or destroyed certificates; conditional

right to replacement certificates
§ 6:25 Action to require issuance of new certificate to

replace lost, stolen or destroyed certificate
§ 6:26 Defenses in action to require issuance of new

certificate to replace lost, stolen or destroyed
certificate

§ 6:27 Statements required to appear on certificates,
initial transaction statements and written
statements

§ 6:28 Effect of omission of required statements

E. CANCELLATION AND REISSUANCE OF
SHARE CERTIFICATES AND INITIAL
TRANSACTION STATEMENTS

§ 6:29 Corporation’s right to cancel and reissue;
enforceability of right

§ 6:30 Corporation’s right to reissue initial transaction
statements or written statements

CALIFORNIA CIVIL PRACTICE

xxiv



§ 6:31 Shareholder’s right to require corporation to
reissue certificates

II. FORMS

§ 6:32 Shareholders’ derivative complaint against
directors for fraud in overvaluation of
nonmonetary consideration received for shares
[Corp. Code, § 409, subd. (b)]

§ 6:33 Allegation of directors’ breach of fiduciary duty
and fraud in fixing consideration received for
shares [Corp. Code, § 409, subd. (b)]

§ 6:34 Complaint by corporation against subscriber for
collection of full agreed consideration under
preincorporation subscription agreement [Corp.
Code, § 410, subd. (a)]

§ 6:35 Allegation of postincorporation subscription
agreement

§ 6:36 Complaint by corporation against estate of
deceased subscriber for collection of full agreed
consideration under preincorporation
subscription agreement [Corp. Code, § 413]

§ 6:37 Allegation of post incorporation subscription
agreement in complaint against estate of
deceased subscriber

§ 6:38 Complaint by subscriber against corporation for
specific performance of preincorporation
subscription agreement [Civ. Code § 3384]

§ 6:39 Complaint of corporate creditor against corporate
shareholder to reach and apply liability of
shareholder to corporation to pay amount due on
shareholder’s shares [Corp. Code, § 414, subd.
(a)]

§ 6:40 Complaint by shareholder for order compelling
corporation to issue and deliver new certificate
to replace lost, stolen or destroyed certificate
[Corp. Code, § 419, subd. (b)]

§ 6:41 Order compelling corporation to issue and deliver
new certificate to replace lost, stolen or
destroyed certificate [Corp. Code,§ 419, subd

TABLE OF CONTENTS

xxv



CHAPTER 7. SECURITIES
REGULATIONS AND LIABILITIES

I. OVERVIEW OF CORPORATE SECURITIES
LAW OF 1968

§ 7:1 Corporate securities law of 1968
§ 7:2 Security
§ 7:3 Determination of whether instrument is security
§ 7:4 Applicability of Corporate Securities Law

II. QUALIFICATION OF OFFERS AND SALES
OF SECURITIES

A. ISSUER TRANSACTIONS NOT RELATED
TO RECAPITALIZATIONS OR
REORGANIZATIONS

§ 7:5 Qualification requirement [Corp. Code § 25110]
§ 7:6 Qualification by coordination where applicant is

other than previously qualified open-end
investment company or unit investment trust
[Corp. Code § 25111, subd. (a) to (c)]

§ 7:7 Qualification by coordination where applicant is
previously qualified open-end investment
company or unit investment trust [Corp. Code,
§ 25111, subd. (d)]

§ 7:8 Qualification by notification [Corp. Code § 25112]
§ 7:9 Qualification by permit [Corp. Code, § 25113]
§ 7:10 Effective period of qualification [Corp. Code,

§ 25114]
§ 7:11 Exemption from usury provisions

B. ISSUER TRANSACTIONS RELATED TO
RECAPITALIZATIONS OR
REORGANIZATIONS

§ 7:12 Qualification requirement [Corp. Code, § 25120]
§ 7:13 Qualification by permit [Corp. Code, § 25121]

C. NONISSUER TRANSACTIONS
§ 7:14 Qualification requirement [Corp. Code, § 25130]
§ 7:15 Qualification by coordination
§ 7:16 Qualification by notification [Corp. Code, § 25131]

CALIFORNIA CIVIL PRACTICE

xxvi



§ 7:17 Qualification by permit [Corp. Code, § 25131,
subd. (a)]

§ 7:18 Effective period of qualification [Corp. Code,
§ 25132]

D. APPLICATIONS FOR QUALIFICATION;
CONSENT TO SERVICE OF PROCESS

§ 7:19 Applications for qualification; authorization for
examination of financial records

§ 7:20 Qualification not deemed to be recommendation
or approval by commissioner of corporations
[Corp. Code, § 25164]

§ 7:21 Consent to service of process; method of service
[Corp. Code, § 25165]

III. CIVIL LIABILITY UNDER CORPORATE
SECURITIES LAW OF 1968

A. OVERVIEW

§ 7:22 Bases of liability
§ 7:23 Liability by implication [Corp. Code, § 25510]
§ 7:24 Survival of actions [Corp. Code, § 25509]
§ 7:25 Constructive appointment of commissioner of

corporations as agent for service; method of
service [Corp. Code, § 25550]

§ 7:26 Good faith defense [Corp. Code, § 25700]
§ 7:27 Waiver of provisions of Corporate Securities Law

of 1968 [Corp. Code, § 25701]

B. LIABILITY FOR MARKET MANIPULATION

1. Principles of Liability
§ 7:28 Overview of prohibited conduct
§ 7:29 Wash sales [Corp. Code, § 25400, subd. (a)]
§ 7:30 Illusory market [Corp. Code, § 25400, subd. (b)]
§ 7:31 Tipster sheets; tipster hirelings [Corp. Code,

§ 25400, subds. (c), (e)]
§ 7:32 False or misleading statements of material fact

[Corp. Code, § 25400, subd. (d)]
§ 7:33 Statutory liability for violation of Corp. Code

§ 25400; damages [Corp. Code, § 25500]
§ 7:34 Limitation of actions [Corp. Code, § 25506]

TABLE OF CONTENTS

xxvii



2. Forms

a. Complaint
§ 7:35 Complaint by purchaser or seller for damages

resulting from market manipulation [Corp.
Code, §§ 25400, 25500]

b. Allegations
§ 7:36 Allegation that defendant engaged in prohibited

wash sale [Corp. Code, § 25400, subd. (a)]
§ 7:37 Allegation that defendant engaged in conduct

which created illusory market in security [Corp.
Code, § 25400, subd. (b)]

§ 7:38 Allegation that defendant disseminated tipster
information [Corp. Code § 25400, subds. (c) and
(e)]

§ 7:39 Allegation that defendant induced transaction by
false or misleading statements or omission of
material facts [Corp. Code, § 25400, subd. (d)]

C. LIABILITY FOR MISREPRESENTATION OR
OMISSION OF MATERIAL FACT

1. Overview

a. Principles of Liability
§ 7:40 Prohibited conduct [Corp. Code, § 25401]
§ 7:41 Statutory liability for violation of Corp. Code

§ 25401; remedies [Corp. Code, § 25501]
§ 7:42 Joint and several liability of controlling persons

and persons who materially assist violation
[Corp. Code, §§ 25504, 25504.1]

§ 7:43 Joint and several liability of experts [Corp. Code,
§ 25504.2, subds. (a), (c)]

b. Limitation of Actions
§ 7:44 Statute of limitation for misrepresentation [Corp.

Code § 25506]
§ 7:45 Statute of limitation in actions against experts

[Corp. Code, § 25506.1]

c. Defenses
§ 7:46 Defenses to action alleging liability for violation

of Corp. Code § 25401 [Corp. Code, § 25501]
§ 7:47 Defense to action alleging joint and several

CALIFORNIA CIVIL PRACTICE

xxviii



liability under Corp. Code § 25504 [Corp. Code,
§ 25504]

§ 7:48 Defenses to action alleging joint and several
liability of expert under Corp. Code § 25504.2,
subd. (a) [Corp. Code, § 25504.2, subd. (b)]

2. Forms

a. Complaints and Allegations
§ 7:49 Complaint by seller to rescind sale of security

induced by purchaser’s misrepresentation or
omission of material fact [Corp. Code, §§ 25401,
25501]

§ 7:50 Complaint by purchaser to rescind sale of security
induced by seller’s misrepresentation or
omission of material fact [Corp. Code, §§ 25401,
25501]

§ 7:51 Complaint by seller for damages resulting from
sale of security induced by purchaser’s
misrepresentation or omission of material fact
[Corp. Code,§§ 25401, 25501]

§ 7:52 Complaint by purchaser for damages resulting
from sale of security induced by seller’s
misrepresentation or omission of material fact
[Corp. Code, §§ 25401, 25501]

§ 7:53 Allegation of joint and several liability of
controlling person [Corp. Code, § 25504]

§ 7:54 Allegation of joint and several liability of person
who materially aided violation [Corp. Code,
§ 25504.1]

§ 7:55 Allegation of joint and several liability of expert
[Corp. Code, § 25504.2]

b. Defenses
§ 7:56 Plaintiff had knowledge of untruth or omission

[Corp. Code, § 25501]
§ 7:57 Defendant exercised reasonable care and had no

knowledge of untruth or omission [Corp. Code,
§ 25501]

§ 7:58 Defendant would not have known of untruth or
omission even if he or she had exercised
reasonable care [Corp. Code, § 25501]

§ 7:59 Defendant had no knowledge of facts on which
joint and several liability is based [Corp. Code,
§ 25504]

§ 7:60 Expert reasonably believed statements were true
[Corp. Code, § 25504.2, subd. (b)(1)]

TABLE OF CONTENTS

xxix



§ 7:61 Document did not fairly represent statement of
expert [Corp. Code, § 25504.2, subd. (b)(2)]

§ 7:62 Disclaimer by expert [Corp. Code, § 25504.2,
subd. (b)(3)]

D. LIABILITY FOR INSIDER TRADING

1. Principles of Liability
§ 7:63 Prohibited conduct [Corp. Code, § 25402]
§ 7:64 Liability to purchaser or seller [Corp. Code,

§ 25502]
§ 7:65 Liability to issuer [Corp. Code, § 25502.5]
§ 7:66 Limitation of actions [Corp. Code, § 25506]
§ 7:67 Defenses to action alleging liability for violation

of Corp. Code § 25402

2. Forms

a. Complaints
§ 7:68 Complaint by purchaser or seller for damages

resulting from insider transaction [Corp. Code
§§ 25402, 25502]

§ 7:69 Complaint by issuer of security or other person on
behalf of issuer for damages resulting from
insider transaction [Corp. Code, §§ 25402,
25502.5]

b. Defenses
§ 7:70 Defendant believed plaintiff was in possession of

inside information [Corp. Code § 25402]
§ 7:71 Plaintiff had knowledge of inside information

[Corp. Code § 25502]
§ 7:72 Plaintiff would have purchased or sold at same

price even if inside information had been
revealed [Corp. Code § 25502]

§ 7:73 Limitation on liability to issuer [Corp. Code
§ 25502.5]

E. LIABILITY FOR REGULATORY VIOLATION

1. Overview

a. Principles of Liability
§ 7:74 Prohibited conduct
§ 7:75 Liability for regulatory violations not related to

CALIFORNIA CIVIL PRACTICE

xxx



recapitalizations or reorganizations; rescission or
damages [Corp. Code, § 25503]

§ 7:76 Liability for regulatory violations relating to
recapitalizations or reorganizations; damages
[Corp. Code, § 25503]

§ 7:77 Joint and several liability of persons on whose
behalf offering is made and underwriters [Corp.
Code, § 25503]

§ 7:78 Joint and several liability of controlling persons
and persons who materially assist violation
[Corp. Code, §§ 25504, 25504.1]

§ 7:79 Limitation of actions [Corp. Code, § 25507, subd.
(a)]

b. Defenses
§ 7:80 Sale of security qualified prior to payment or

receipt of consideration [Corp. Code, § 25503]
§ 7:81 Prior offer to repurchase security, pay damages,

or rescind transaction; offeror’s consent to
service of process and method of service [Corp.
Code, § 25507, subds. (b), (c), (d)]

§ 7:82 Defendant had no knowledge of facts on which
joint and several liability of controlling person is
based [Corp. Code, § 25504]

§ 7:83 Securities or transactions exempt from or not
subject to qualification requirements; private
placement exemption [Corp. Code, § 25102, subd.
(f)]

2. Forms

a. Complaints and Allegations
§ 7:84 Complaint by purchaser for rescission of sale of

security sold in nonissuer transaction or issuer
transaction not related to recapitalization or
reorganization [Corp. Code, § 25503]

§ 7:85 Complaint by purchaser for damages resulting
from sale of security sold in nonissuer
transaction or issuer transaction not related to
recapitalization or reorganization [Corp. Code,
§ 25503]

§ 7:86 Complaint for damages resulting from sale of
security sold in issuer transaction related to
recapitalization or reorganization [Corp. Code
§ 25503]

§ 7:87 Allegation of joint and several liability of person

TABLE OF CONTENTS

xxxi



on whose behalf offering was made [Corp. Code,
§ 25503]

§ 7:88 Allegation of joint and several liability of
underwriter of security [Corp. Code, § 25503]

b. Defenses
§ 7:89 Sale of security qualified prior to payment or

receipt of consideration [Corp. Code, § 25503]
§ 7:90 Prior offer to repurchase security [Corp. Code,

§ 25507, subd. (b)]
§ 7:91 Limitation on joint and several liability of

underwriter [Corp. Code, § 25503]

F. INDEMNIFICATION AND CONTRIBUTION

1. Principles of Liability
§ 7:92 Corporation’s right to indemnification [Corp.

Code, § 25505]
§ 7:93 Right to contribution; limits [Corp. Code, § 25505]
§ 7:94 Limitation of actions [Corp. Code § 25508]

2. Forms

a. Complaints and Motion
§ 7:95 Complaint by corporation for indemnification by

principal executive officer, director, or controlling
person who willfully violated securities act
[Corp. Code, § 25505]

§ 7:96 Complaint for contribution from person not made
party to prior action [Corp. Code, § 25505]

§ 7:97 Notice of motion for order determining liability
for contribution from codefendant [Corp. Code,
§ 25505]

b. Defenses to Action for Contribution
§ 7:98 Party not entitled to contribution because party’s

liability based on willful violation [Corp. Code,
§ 25505]

§ 7:99 Party not entitled to contribution because party
was principal executive officer, director, or
controlling person of corporation [Corp. Code,
§ 25505]

G. LIABILITY ON SECURITY ISSUER’S BOND

1. Principles of Liability
§ 7:100 Regulation of broker-dealers and agents

CALIFORNIA CIVIL PRACTICE

xxxii



§ 7:101 Prohibited conduct
§ 7:102 Securities issuer’s bond; deposit in lieu of bond
§ 7:103 Enforcing liability on bond
§ 7:104 Limitation of actions [Corp. Code, § 25216, subd.

(e)]

2. Complaint
§ 7:105 Complaint to enforce liability on securities

issuer’s bond [Code Civ. Proc., § 996.430; Corp.
Code, § 25216, subd. (e)]

CHAPTER 8. DIVIDENDS AND OTHER
DISTRIBUTIONS

I. LEGAL PRINCIPLES

A. DISTRIBUTIONS TO SHAREHOLDERS

1. Types of Distributions
§ 8:1 Dividends and reacquisitions of shares
§ 8:2 Exclusions from distributions

2. Declaration of Dividends
§ 8:3 Declaration by board of directors; discretion
§ 8:4 Ownership of distributions; record date

3. Redemptions and Repurchases
§ 8:5 Provisions for redeemable shares
§ 8:6 Notice of redemption and redemption
§ 8:7 Redemption through bank or trust company
§ 8:8 Repurchase of shares
§ 8:9 Reacquired shares

B. ACTIONS FOR IMPROPER DISTRIBUTIONS
§ 8:10 Liability of directors and shareholders
§ 8:11 Actions by creditors
§ 8:12 Actions by preferred shareholders
§ 8:13 Responsive actions by directors and shareholders

C. PROPRIETY OF DISTRIBUTIONS

1. Limitations and Tests
§ 8:14 Retained earnings test

TABLE OF CONTENTS

xxxiii



§ 8:15 Alternative assets to liabilities tests
§ 8:16 Inability to meet maturing liabilities
§ 8:17 Impairing liquidation preference of senior shares
§ 8:18 Impairing dividend preference of senior shares
§ 8:19 Additional restrictions

2. Application of Tests
§ 8:20 Financial information
§ 8:21 Time of distributions
§ 8:22 Computing assets and liabilities
§ 8:23 Distributions of property
§ 8:24 Distributions in payment of share-purchase

obligations
§ 8:25 Applicability of test to licensed broker-dealers
§ 8:26 Applicability of test to life-insurance redemption

contracts
§ 8:27 Applicability of test to disability-insurance

redemption contracts

II. FORMS

A. COMPLAINTS AND ALLEGATIONS

§ 8:28 Complaint by creditor of corporation in name of
debtor corporation against directors for
approving corporation’s making of distribution
contrary to Corp. Code § 500 [Corp. Code,
§§ 316, 506, subd. (b)]

§ 8:29 Allegation that director was present at meeting
and abstained from voting on distribution
alleged to be improper [Corp. Code, § 316, subd.
(b)]

§ 8:30 Complaint by creditor in name of debtor
corporation against shareholders who received
prohibited dividend [Corp. Code, § 506, subd. (b)]

§ 8:31 Allegation that distribution is contrary to Corp.
Code § 501 because of corporation’s inability to
meet maturing assets

§ 8:32 Complaint by preferred shareholder in name of
corporation against directors and junior
shareholders alleging distribution impaired
liquidation preference [Corp. Code, §§ 316, 502,
506, subd. (b)]

§ 8:33 Complaint by preferred shareholder in name of
corporation against directors and junior

CALIFORNIA CIVIL PRACTICE

xxxiv



shareholders alleging distribution impaired
dividend preference [Corp. Code, §§ 316, 503,
506, subd. (b)]

B. AFFIRMATIVE DEFENSES
§ 8:34 Affirmative defense of good faith and reasonable

care in taking action in answer to complaint by
creditor alleging improper distribution

§ 8:35 Affirmative defense by director alleging absence
from meeting

§ 8:36 Affirmative defense by director that dividend was
lawful when declared

C. CROSS-COMPLAINTS
§ 8:37 Cross-complaint by director for indemnification

against director who has not been sued in
underlying action alleging improper distribution

§ 8:38 Cross-complaint against recipient shareholders by
director sued in underlying action for approving
allegedly improper distribution for subrogation
to rights of corporation

Bibliography

CHAPTER 9. CORPORATE RECORDS
AND REPORTS

I. LEGAL PRINCIPLES

A. RECORDS

1. Duty to Keep Records Required by Law
§ 9:1 Overview
§ 9:2 Minutes
§ 9:3 Books of account
§ 9:4 Bylaws
§ 9:5 Share register
§ 9:6 Tax records
§ 9:7 Securities transactions

2. Inspection by Shareholders

a. Right to Inspect
§ 9:8 Absolute right of certain parties to inspect share

register

TABLE OF CONTENTS

xxxv



§ 9:9 Limited-purpose right to inspect share register
§ 9:10 Corporations subject to share register inspection

statute; inspection by shareholder or
representative

§ 9:11 Accounting records; minutes; bylaws

b. Enforcement of Inspection Rights
§ 9:12 Postponement of shareholder meeting if absolute

right to share register inspection is denied
§ 9:13 Mandamus petition to compel inspection
§ 9:14 Court-ordered investigation and audit
§ 9:15 Attorney fees and expenses
§ 9:16 Common law inspection right
§ 9:17 Enforcement of record-keeping, reporting, and

inspection statutes by Attorney General

3. Inspection by Directors and Local Assessor
§ 9:18 Director’s right to inspect
§ 9:19 Enforcement of director’s right
§ 9:20 Inspection by County Assessor

4. Records as Evidence
§ 9:21 Hearsay exception
§ 9:22 Rebuttable presumption

B. REPORTS

1. Annual Financial Report to Shareholders
§ 9:23 Contents
§ 9:24 Shareholder’s written request for annual report
§ 9:25 Enforcement of shareholder’s right to annual

report

2. Annual Information Statement Filed with
Secretary of State

§ 9:26 Procedure
§ 9:27 Contents and revisions

C. PENALTIES AND LIABILITIES
§ 9:28 Failure to maintain records or prepare reports
§ 9:29 Falsification
§ 9:30 Failure to notify governmental agency and

shareholders of false or misleading reports

CALIFORNIA CIVIL PRACTICE

xxxvi



D. ENFORCEMENT OF JUDGMENT PENDING
APPEAL

§ 9:31 Exception to stay-of-enforcement rule
§ 9:32 Writ of supersedeas to stay enforcement

II. PROCEDURAL CHECKLISTS

§ 9:33 Shareholder’s checklist
§ 9:34 Director’s checklist
§ 9:35 Corporation’s checklist

III. FORMS

§ 9:36 Demand to inspect share register by shareholders
asserting absolute inspection right [Corp. Code,
§ 1600, subd. (a)]

§ 9:37 Demand to inspect share register by shareholder
asserting limited-purpose inspection right [Corp.
Code, § 1600, subd. (c)]

§ 9:38 Petition for writ of mandamus by shareholder
asserting limited-purpose inspection right to
compel corporation to permit inspection of share
register [Code Civ. Proc., §§ 1085, 1086; Corp.
Code, §§ 1600, 1603]

§ 9:39 Petition for writ of mandamus by shareholder
asserting absolute inspection right to compel
corporation to permit inspection of share register
[Code Civ. Proc., §§ 1085, 1086; Corp. Code,
§§ 1600, 1603]

§ 9:40 Corporation’s return by answer to alternative
writ of mandamus to compel corporation to
permit inspection of share register [Code Civ.
Proc., § 1089; Corp. Code, § 1600]

§ 9:41 Request for annual financial report to
shareholders [Corp. Code, § 1501]

§ 9:42 Petition for writ of mandamus by shareholder to
compel corporation to prepare and deliver
financial report [Code Civ. Proc., §§ 1085, 1086;
Corp. Code, § 1501]

Bibliography

TABLE OF CONTENTS

xxxvii



CHAPTER 10. SHAREHOLDER
MEETINGS AND VOTING

I. LEGAL PRINCIPLES
A. LITIGATION OF ISSUES INVOLVING

MEETINGS

1. Requirements for Meetings
§ 10:1 Annual and special meetings
§ 10:2 Quorum
§ 10:3 Minutes of meeting

2. Notice of Meetings
§ 10:4 Form and contents of written notice
§ 10:5 Method of service
§ 10:6 Notice of special meeting
§ 10:7 Notice of adjourned meeting
§ 10:8 Waiver of notice; consent and approval

3. Challenging Failure to Call Meeting
§ 10:9 Failure to hold annual meeting
§ 10:10 Failure to call special meeting
§ 10:11 Actions taken without meeting

B. CHALLENGING VOTING IRREGULARITIES

1. Persons Having Right to Vote
§ 10:12 Record date for determining shareholders
§ 10:13 Shares held in fiduciary capacity
§ 10:14 Shares held under security agreement
§ 10:15 Jointly held shares
§ 10:16 Shares held by minor
§ 10:17 Shares held by corporations

2. Shareholders’ Voting Rights
§ 10:18 One vote per share
§ 10:19 Majority vote required for approval of action
§ 10:20 Requirement of supermajority vote
§ 10:21 Cumulative voting for directors
§ 10:22 Report of election results

3. Proxies
§ 10:23 Use of proxies; definitions

CALIFORNIA CIVIL PRACTICE

xxxviii



§ 10:24 Form of proxy
§ 10:25 Revocation of proxy
§ 10:26 Irrevocable proxies

4. Voting Trust Agreements
§ 10:27 Purpose and validity

5. Obligation to Maintain and Disclose
Records of Shares Voted on Behalf of
Others

§ 10:28 Purpose of requirement
§ 10:29 ‘‘Person on whose behalf shares are voted’’
§ 10:30 Maintenance and disclosure of voting record
§ 10:31 Compliance with federal ERISA requirements as

alternative method of disclosure
§ 10:32 Enforcement

C. DETERMINING VALIDITY OF ELECTION
§ 10:33 Inspectors of election
§ 10:34 Action to determine validity of election
§ 10:35 Equitable nature of action
§ 10:36 Relief available

D. ACTION BY ATTORNEY GENERAL
§ 10:37 Action on complaint

II. PROCEDURAL CHECKLIST
§ 10:38 Checklist of matters to be considered in action

involving meeting of or voting by shareholders

III. FORMS

A. NOTICES RELATED TO SHAREHOLDER
MEETINGS

§ 10:39 Notice of meeting of shareholders [Corp. Code
§ 601]

§ 10:40 Waiver of notice of meeting of shareholders
[Corp. Code, § 601, subd. (e)]

B. COMPLAINTS AND RELATED PLEADINGS
§ 10:41 Application for order directing corporation to

TABLE OF CONTENTS

xxxix



hold annual meeting of shareholders [Corp.
Code, § 600, subd. (c)]

§ 10:42 Application by shareholders for order that
corporation give notice of special meeting of
shareholders [Corp. Code, §§ 601, subd. (c),
305, subd. (c)]

§ 10:43 Notice of application for order that corporation
give notice of special meeting of shareholders
[Corp. Code, §§ 601, subd. (c), 305, subd. (c)]

§ 10:44 Complaint by shareholder for declaratory and
injunctive relief on ground that articles of
incorporation were amended without proper
notice of meeting [Corp. Code, § 601, subd. (f)]

§ 10:45 Complaint by shareholder challenging validity of
election of directors and seeking injunctive
relief on ground of improper notice of special
meeting [Corp. Code § 709; Code Civ. Proc.
§§ 526, 527, subd. (a)]

§ 10:46 Complaint by proxyholder to determine validity
of election of directors [Corp. Code, § 709]

§ 10:47 Complaint by shareholder to uphold validity of
election as director [Corp. Code, § 709]

§ 10:48 Complaint for specific performance of voting
trust agreement and to determine validity of
election of directors [Corp. Code, §§ 706, subd.
(b), 709; Civ. Code, § 3384]

§ 10:49 Petition for writ of mandamus to compel
maintenance and disclosure of voting record
[Corp. Code, § 711, subd. (j); Code Civ. Proc.,
§ 1085]

C. ALLEGATIONS IN COMPLAINTS

§ 10:50 Allegation that shares were improperly issued
and allowed to vote in election of directors
[Corp. Code, § 709]

§ 10:51 Allegation that foreign corporation held election
of directors in California [Corp. Code, § 709,
subd. (a)]

D. DEFENSIVE PLEADINGS

§ 10:52 Notice of opposition to application for order that
corporation give notice of special meeting of
shareholders [Corp. Code, §§ 601, subd. (c),
305, subd. (c)]

CALIFORNIA CIVIL PRACTICE

xl



§ 10:53 Defense that complaint challenging corporate
action is barred by laches

§ 10:54 Defense that plaintiff has ‘‘unclean hands’’
§ 10:55 Defense of waiver of notice by attendance at

meeting of shareholders
§ 10:56 Defense to action for disclosure of voting record

that issues are moot because respondent has
complied with statute [Corp. Code § 711]

§ 10:57 Defense to action for disclosure of voting record
that petitioner has failed to pay charge for
disclosure [Corp. Code, § 711, subd. (i)]

E. ORDERS AND JUDGMENTS
§ 10:58 Order directing corporation to hold annual

meeting of shareholders [Corp. Code, § 600,
subd. (c)]

§ 10:59 Order fixing date for hearing of action to
determine validity of election of directors [Corp.
Code, § 709]

§ 10:60 Judgment determining validity of election of
directors [Corp. Code, § 709, subd. (c)]

§ 10:61 Judgment granting peremptory writ of
mandamus to compel maintenance and
disclosure of voting record [Corp. Code, § 711,
subd. (j);, Code Civ. Proc., § 1085]

Bibliography

CHAPTER 11. REORGANIZATION

I. LEGAL PRINCIPLES

A. OVERVIEW OF REORGANIZATION

§ 11:1 Types of reorganizations; definitions
§ 11:2 Other corporate restructuring distinguished

B. REQUIREMENTS FOR REORGANIZATION,
SHORT-FORM MERGERS, AND SHARE
EXCHANGE TENDER OFFERS

§ 11:3 Board of directors’ approval in reorganization and
share exchange tender offers

§ 11:4 Shareholder approval and voting in
reorganization

TABLE OF CONTENTS

xli



§ 11:5 Interested party proposal and fairness opinion
§ 11:6 Short-form mergers
§ 11:7 Share exchange tender offers

C. DISSENTING SHAREHOLDERS’ RIGHTS
§ 11:8 ‘‘Dissenting shares’’ and ‘‘dissenting shareholder’’

defined
§ 11:9 Notice to dissenting shares
§ 11:10 Demand by dissenting shareholders and

submission of shares for endorsement
§ 11:11 Determination of dissenting share status and

fair market value; appraisal procedures
§ 11:12 Dividend rights and withdrawal of dissenting

shares
§ 11:13 Exclusivity of remedies available to dissenting

shareholders
§ 11:14 Remedies available to shareholders in short-

form mergers and certain reorganizations
§ 11:15 Loss of status of dissenting shares

D. CORPORATE LIABILITIES AFTER
REORGANIZATION

§ 11:16 Debt and tort liability

II. PROCEDURAL CHECKLIST
§ 11:17 Checklist of matters to be considered by

corporation and shareholders regarding
dissenters’ rights

III. FORMS
§ 11:18 Corporation’s notice to shareholders of

reorganization approval and fair market value
of shares [Corp. Code § 1301, subd. (a)]

§ 11:19 Shareholder’s demand for purchase of dissenting
shares [Corp. Code, § 1301, subd. (b), (c)]

§ 11:20 Shareholder’s complaint for determination of fair
market value and appointment of appraiser
after reorganization [Corp. Code §§ 1304, 1305]

§ 11:21 Affirmative defense to shareholder’s claim of
dissenting share status based on untimely
demand for purchase [Corp. Code, §§ 1304,
1305]

CALIFORNIA CIVIL PRACTICE

xlii



§ 11:22 Corporation’s notice of motion for determination
of dissenting share status and fair market
value by court or appraiser [Corp. Code,
§§ 1304, 1305]

§ 11:23 Shareholder’s notice of motion to confirm
appraiser’s report [Corp. Code, § 1305]

§ 11:24 Order determining dissenting share status and
appointing appraiser to determine fair market
value [Corp. Code, §§ 1304, 1305]

§ 11:25 Order after court’s determination of fair market
value [Corp. Code, § 1305]

§ 11:26 Judgment against corporation for payment of
fair market value of dissenting shares and
apportionment of costs [Corp. Code, § 1305]

Bibliography

CHAPTER 12. RECEIVERSHIP

I. LEGAL PRINCIPLES

A. NATURE OF REMEDY
§ 12:1 Practical considerations in use of receivership as

remedy
§ 12:2 Provisional director as alternative to receivership

B. CORPORATIONS CODE PROCEEDINGS
§ 12:3 Involuntary dissolution
§ 12:4 Voluntary winding up
§ 12:5 Action by Attorney General

C. PROCEEDINGS UNDER CODE OF CIVIL
PROCEDURE AND OTHER CODES

§ 12:6 Code of Civil Procedure authorization, generally
§ 12:7 Statutory authorization in corporate context
§ 12:8 Statutory authorization in non-corporate context
§ 12:9 Proceedings authorized by other codes

D. PROCEDURE

1. Appointment
§ 12:10 Ex parte appointment
§ 12:11 Appointment on noticed motion

TABLE OF CONTENTS

xliii



§ 12:12 Selection of receiver
§ 12:13 Order of appointment; bond or undertaking;

oath

2. Powers and Duties; Termination
§ 12:14 Inventory and accounting
§ 12:15 Court-supervised powers
§ 12:16 Employment of agents and attorneys
§ 12:17 Final account; claim for compensation
§ 12:18 Discharge, winding up, and unclaimed funds

II. FORMS
§ 12:19 Petition for appointment of provisional director

[Corp. Code § 308]
§ 12:20 Complaint for involuntary dissolution of

corporation seeking appointment of receiver
[Corp. Code §§ 1800, 1803]

§ 12:21 Complaint for foreclosure of deed of trust and
appointment of receiver for assignment of
rents, issues, and profits [Code Civ. Proc.,
§§ 564, subd. (b)(11), (12)]

§ 12:22 Complaint for dissolution of partnership and for
ex parte appointment of receiver based on
partner’s misappropriation of partnership
funds

§ 12:23 Application for ex parte appointment of receiver,
temporary restraining order, and order to show
cause

§ 12:24 Declaration supporting application for ex parte
order appointing receiver [Cal. Rules of Court,
Rule 1900]

§ 12:25 Order appointing receiver ex parte and order to
show cause why appointment should not be
confirmed [Cal. Rules of Court, Rule 1901]

§ 12:26 Order confirming appointment of receiver [Cal.
Rules of Court, Rule 1901]

§ 12:27 Notice of motion and motion for order
appointing receiver

§ 12:28 Notice of motion and motion for discharge of
receiver and substitution of another receiver

§ 12:29 Declaration supporting motion for discharge of
receiver

§ 12:30 Ex Parte order appointing receiver and order to
show cause and temporary restraining order—

CALIFORNIA CIVIL PRACTICE

xliv



Rents, issues, and profits [Judicial Council
Form RC-200]

§ 12:31 Order confirming appointing receiver and order
to show cause and temporary restraining
order—Rents, issues, and profits [Judicial
Council Form RC-210]

§ 12:32 Order to show cause and temporary restraining
order—Rents, issues, and profits [Judicial
Council Form RC-300]

§ 12:33 Order appointing receiver after hearing and
preliminary injunction—Rents, issues and
profits [Judicial Council Form RC-310]

Bibliography

CHAPTER 13. DISSOLUTION

I. INITIATING VOLUNTARY DISSOLUTION

A. WHO MAY ELECT TO DISSOLVE
§ 13:1 Shareholders
§ 13:2 Board of directors

B. PROCEDURE
§ 13:3 Certificate of election
§ 13:4 Dissolution by vote of all outstanding shares
§ 13:5 Notice to shareholders and creditors
§ 13:6 Court supervision of voluntary dissolution
§ 13:7 Revocation of election

II. INITIATING INVOLUNTARY DISSOLUTION

A. BRINGING ACTION

1. Complaint by Directors or Shareholders
§ 13:8 Grounds
§ 13:9 Who may file complaint
§ 13:10 Venue
§ 13:11 Notice to shareholders and creditors
§ 13:12 Intervention by shareholders and creditors

2. Complaint by Attorney General
§ 13:13 Grounds
§ 13:14 Notice and correction

TABLE OF CONTENTS

xlv



§ 13:15 Service of process
§ 13:16 Remedies

B. AVOIDING DISSOLUTION BY BUYING OUT
SHARES

§ 13:17 Authority for buyout
§ 13:18 Determining fair value of purchased shares
§ 13:19 Where parties cannot agree on value
§ 13:20 Sale as going concern
§ 13:21 Shares of closely held corporations
§ 13:22 Payment for shares

C. METHODS OF RELIEF
§ 13:23 Appointment of provisional director
§ 13:24 Appointment of receivers

III. COMPLETING WINDING UP AND
DISSOLUTION

A. POWERS OF COURT AND DIRECTORS

§ 13:25 Powers of court
§ 13:26 Filling vacancy on board of directors
§ 13:27 Powers of board of directors
§ 13:28 Validity of instruments executed during

dissolution

B. PAYING CORPORATE DEBTS

§ 13:29 Time set by court to present claims
§ 13:30 Unknown creditors
§ 13:31 Liability of directors for corporate debt
§ 13:32 Assumption of liability by third party
§ 13:33 Authority for distribution to shareholders
§ 13:34 Methods of distribution to shareholders
§ 13:35 Liability of shareholders for creditors’ claims

C. PROCEDURAL REQUIREMENTS TO
COMPLETE WINDING UP

§ 13:36 Certificate of dissolution
§ 13:37 Court order for involuntary dissolution
§ 13:38 Court order for voluntary dissolution

CALIFORNIA CIVIL PRACTICE

xlvi



D. WINDING UP AFTER DISSOLUTION

1. Liability of Corporation
§ 13:39 Corporate existence after dissolution
§ 13:40 Suits against corporations
§ 13:41 Service of process
§ 13:42 Foreign corporations
§ 13:43 Quiet title actions
§ 13:44 Federal tax consequences

2. Liability of Shareholders
§ 13:45 Corporate dissolution after 1991
§ 13:46 Corporate dissolution before 1991

IV. PROCEDURAL CHECKLISTS
§ 13:47 Commencing voluntary dissolution
§ 13:48 Commencing involuntary dissolution
§ 13:49 Completing winding up and dissolution

V. FORMS
§ 13:50 Shareholders’ written consent to voluntary

dissolution [Corp. Code, § 1900, subd. (a)]
§ 13:51 Directors’ resolution electing to wind up and

dissolve the corporation [Corp. Code, § 1900,
subd. (b)]

§ 13:52 Certificate of election to wind up and dissolve
[Corp. Code, § 1901]

§ 13:53 Notice of commencement of proceedings for
voluntary winding up and dissolution [Corp.
Code, § 1903, subd. (c)]

§ 13:54 Petition by shareholders for court supervision of
voluntary winding up and dissolution [Corp.
Code, § 1904]

§ 13:55 Certificate of revocation [Corp. Code, § 1902]
§ 13:56 Complaint for involuntary dissolution [Corp.

Code, § 1800]
§ 13:57 Notice of motion to stay winding up and

dissolution and determine value of moving
parties’ shares in involuntary proceedings
[Corp. Code, § 2000]

§ 13:58 Notice to creditors to present claims [Corp.
Code, § 1807]

§ 13:59 Certificate of dissolution [Corp. Code, § 1905]

TABLE OF CONTENTS

xlvii



§ 13:60 Petition for order that corporation has been
wound up and dissolved [Corp. Code, § 1907]

§ 13:61 Order declaring corporation wound up and
dissolved [Corp. Code, § 1907]

Bibliography

Volume BUS2

CHAPTER 14. CLOSE CORPORATIONS

I. LEGAL PRINCIPLES

A. CLOSE CORPORATION CHARACTERISTICS
§ 14:1 Background and purpose of statutory provisions
§ 14:2 Statutory requirements for close corporation

status
§ 14:3 Required share certificate legend
§ 14:4 Determining the number of shareholders
§ 14:5 Involuntary loss of close corporation status
§ 14:6 Effect of close corporation status

B. SHAREHOLDERS’ AGREEMENTS

§ 14:7 Definition and permissible scope
§ 14:8 Effect of agreement on transferee of shares
§ 14:9 Liability of shareholders
§ 14:10 Standard of care of managerial shareholders
§ 14:11 Termination of agreement
§ 14:12 Validity of shareholders’ agreements in closely

held corporations

C. VOTING AGREEMENTS, IRREVOCABLE
PROXIES, AND VOTING TRUSTS

§ 14:13 Statutory authorization and permissible scope of
voting agreements

§ 14:14 Irrevocable proxies
§ 14:15 Required share certificate legend
§ 14:16 Effect of voting agreement, irrevocable proxy, or

voting restrictions on transferee of shares
§ 14:17 Enforcement of voting agreements
§ 14:18 Termination of voting agreements

CALIFORNIA CIVIL PRACTICE

xlviii



§ 14:19 Validity of voting agreements in closely held
corporations

§ 14:20 Voting trusts

D. MERGER AND REORGANIZATION

§ 14:21 Merger
§ 14:22 Reorganization

E. DISSOLUTION

§ 14:23 Voluntary dissolution
§ 14:24 Involuntary dissolution

II. FORMS
§ 14:25 Verified complaint for declaratory judgment and

injunctive relief to compel board to amend
articles by deleting special provisions relating
to close corporations for exceeding authorized
number of shareholders [Corp. Code, § 158]

§ 14:26 Complaint for damages for breach of fiduciary
duty of managing shareholder under close
corporation shareholders’ agreement [Corp.
Code, § 300, subd. (d)]

§ 14:27 Complaint for specific performance of voting
agreement [Civ. Code, § 3384; Corp. Code,
§ 706, subd. (a)], and determination of validity
of election of directors [Corp. Code, § 709]

§ 14:28 Petition by shareholder of close corporation for
court supervision of voluntary winding up and
dissolution [Corp. Code, § 1904]

§ 14:29 Verified complaint by shareholder for
involuntary dissolution of close corporation
[Corp. Code, § 1800, subd. (b)(5)]

Bibliography

CHAPTER 15. PROFESSIONAL
CORPORATIONS

I. LEGAL PRINCIPLES

A. OVERVIEW

§ 15:1 Definitions

TABLE OF CONTENTS

xlix



§ 15:2 Applicable law

B. QUALIFICATION
§ 15:3 Formation and certification
§ 15:4 Articles of incorporation
§ 15:5 Adoption of name
§ 15:6 Suspension or revocation of certificate of

qualification

C. OFFICERS, DIRECTORS, AND
SHAREHOLDERS

§ 15:7 Licensing requirements
§ 15:8 Professional law corporations
§ 15:9 Professional medical corporations
§ 15:10 Corporations with one or two shareholders

D. REGULATION; LIABILITY
§ 15:11 Disciplinary rules
§ 15:12 Liability of shareholders

II. FORMS
§ 15:13 Allegation of party’s status as professional

corporation

Bibliography

CHAPTER 16. ACTIONS BY AND
AGAINST PARTNERS AND
PARTNERSHIPS

I. LEGAL PRINCIPLES

A. GOVERNING LAW
§ 16:1 Uniform Partnership Act of 1994
§ 16:2 Changes in Partnership Law
§ 16:3 Fictitious business name statutes

B. EXISTENCE OF PARTNERSHIP

§ 16:4 Partnership defined
§ 16:5 Formation and essential elements

CALIFORNIA CIVIL PRACTICE

l



C. AUTHORITY OF PARTNER TO BIND
PARTNERSHIP

§ 16:6 Partner as agent of partnership
§ 16:7 Limitations on authority

D. LIABILITY OF PARTNERSHIP FOR ACTS
OF PARTNER

§ 16:8 Partnership by estoppel, purported partnership
§ 16:9 Effect of partner’s admissions
§ 16:10 Imputed knowledge and notice
§ 16:11 Contracts, generally
§ 16:12 Conveyances of real property; effect of

recordation of statement of partnership
§ 16:13 Wrongful acts and breach of trust
§ 16:14 Liability for fraud

E. ACTIONS

1. Procedure; Jurisdiction and Venue
§ 16:15 Capacity to sue and be sued
§ 16:16 Jurisdiction and venue; service of process

2. Actions by Partnerships
§ 16:17 Overview of partnership actions against third

parties
§ 16:18 Invasion of privacy
§ 16:19 Interference with contractual relationship and

prospective economic advantage
§ 16:20 Defamation

3. Actions by Third Parties
§ 16:21 Overview of third party actions against

partnership and partners
§ 16:22 Joinder of partners and partnership

F. DEFENSES
§ 16:23 By partnership or individual partner defendant
§ 16:24 By third party defendant

G. CREDITOR REMEDIES

§ 16:25 Partner’s interest in partnership

TABLE OF CONTENTS

li



§ 16:26 Enforcing judgments
§ 16:27 Assignment of interest

II. FORMS

A. COMPLAINTS AND ALLEGATIONS

§ 16:28 Complaint by partnership for breach of contract
§ 16:29 Allegation for joinder of unwilling partner as

party defendant
§ 16:30 Complaint by partnership for damages for

intentional interference with contractual
relationships by third parties

§ 16:31 Complaint by third party against partnership for
breach of contract

§ 16:32 Complaint by third party against partnership,
partners, and apparent partner for money lent
[Corp. Code, § 16308, subd. (a)]

§ 16:33 Allegation of liability of partnership for acts of
ostensible agent [Civ. Code § 2300]

§ 16:34 Complaint for damages by third party for
property damage and injuries caused by act of
partner [Corp. Code, §§ 16305, 16306]

§ 16:35 Complaint by third party against partnership
and individual partners for misapplication of
money or property [Corp. Code, §§ 16305,
16306]

B. ANSWERS

§ 16:36 Third party answer to partnership complaint for
breach of contract

§ 16:37 Allegation in answer of defect of parties based
on nonjoinder of plaintiff partners

§ 16:38 Partnership answer to third party complaint for
damages for negligence of partner or
partnership employee

§ 16:39 Statement of Partnership Authority (Secretary
of State Form GP-1)

§ 16:40 Statement of Denial (Secretary of State Form
GP-2)

Bibliography

CALIFORNIA CIVIL PRACTICE

lii



CHAPTER 17. ACTIONS BETWEEN
PARTNERS

I. LEGAL PRINCIPLES
A. OVERVIEW

§ 17:1 Governing law; Revised Uniform Partnership Act
§ 17:2 Definition and nature of partnership
§ 17:3 Fiduciary nature of relationship
§ 17:4 Effect of partnership agreement on fiduciary

duties

B. RIGHTS OF PARTNERS

1. Property
§ 17:5 Partnership property
§ 17:6 Interest in partnership; transferability
§ 17:7 Real property

2. Capital
§ 17:8 Contributions to partnership; indemnification
§ 17:9 Distributions in kind
§ 17:10 Profits

3. Other Rights
§ 17:11 Compensation
§ 17:12 Access to partnership books and information
§ 17:13 Management of partnership business;

partnership decisions

C. DUTIES OF PARTNERS/PARTNERSHIP
§ 17:14 Duty to maintain books and disclose information
§ 17:15 Duty to account for profits
§ 17:16 Duty not to compete
§ 17:17 Sharing of losses

D. LIABILITIES OF PARTNERS
§ 17:18 To other partners
§ 17:19 To third parties; registered limited liability

partnerships

E. ACTIONS BETWEEN PARTNERS
§ 17:20 Actions by partnership against partner

TABLE OF CONTENTS

liii



§ 17:21 Actions by partner against partnership or
co-partner

§ 17:22 Actions at law seeking rescission of partnership
agreement

§ 17:23 Defenses available to partnership or individual
partner defendants

§ 17:24 Resolution of disputes through arbitration

II. FORMS

A. COMPLAINTS

§ 17:25 Complaint by partner for breach of partnership
agreement

§ 17:26 Complaint for restitution based on rescission of
partnership agreement due to fraud and
misrepresentation

§ 17:27 Complaint for damages based on conversion of
partnership assets

§ 17:28 Allegation of misappropriation of partnership
funds and refusal to allow inspection of
partnership books

B. ANSWER

§ 17:29 Answer to complaint for breach of partnership
contract

Bibliography

CHAPTER 18. DISSOLUTION AND
ACCOUNTING

I. DISSOLUTION OF PARTNERSHIP

A. OVERVIEW

1. Legal Principles
§ 18:1 Dissolution generally; waiver
§ 18:2 Statement of dissolution

2. Forms
§ 18:3 Statement of Dissolution - California Secretary of

State Form GP-4 [Corp. Code § 16805]

CALIFORNIA CIVIL PRACTICE

liv



§ 18:4 Statement of amendment/cancellation California
Secretary of State Form GP-7

B. GROUNDS FOR DISSOLUTION

1. Legal Principles
§ 18:5 Dissolution by operation of law in absence of

judicial decree
§ 18:6 Dissolution by judicial decree

2. Forms
§ 18:7 Complaint for dissolution of partnership,

accounting, appointment of receiver, and
injunctive relief

§ 18:8 Allegation of failure of copartner to fulfill
partnership duties

§ 18:9 Allegation of copartner’s failure to assist in
conduct of partnership affairs

§ 18:10 Allegation of exclusion of copartner from
partnership affairs

§ 18:11 Allegation of injury to partnership business due
to arrest of copartner

§ 18:12 Allegation of copartner’s conversion of
partnership assets

§ 18:13 Allegation of mental disability of copartner
§ 18:14 Allegation of physical incapacity of copartner
§ 18:15 Allegation of copartner’s alcoholism as

detrimental to conduct and operation of
partnership

§ 18:16 Allegation of misappropriation of funds and
refusal to account

§ 18:17 Allegation of copartner’s unauthorized
withdrawal of partnership funds

§ 18:18 Allegation of copartner’s misrepresentation of
partnership loss

§ 18:19 Allegation of copartner’s refusal to contribute
capital to offset partnership losses

§ 18:20 Allegation of dispute regarding management of
partnership property

§ 18:21 Allegation of anticipated continued loss of
partnership business

§ 18:22 Interlocutory judgment dissolving partnership,
ordering partners to account, and appointing
referee

TABLE OF CONTENTS

lv



§ 18:23 Interlocutory judgment dissolving partnership
with accounting rendered in court

C. EFFECT OF DISSOLUTION

1. Legal Principles
§ 18:24 Authority of partners to transact partnership

business
§ 18:25 Binding acts of partners
§ 18:26 Liability of partners
§ 18:27 Creditor’s rights
§ 18:28 Covenants not to compete

2. Form
§ 18:29 Complaint by continuing partnership to restrain

withdrawing partner from violating agreement
not to compete and for damages [Bus. & Prof.
Code § 16602]

II. WINDING UP AND LIQUIDATION OF
PARTNERSHIP BUSINESS

A. LEGAL PRINCIPLES

§ 18:30 In general
§ 18:31 Persons entitled to wind up; powers
§ 18:32 Winding up after death of partner
§ 18:33 Distribution of partnership assets

B. FORM

§ 18:34 Complaint to obtain winding up of partnership
affairs by receiver

III. ACCOUNTING

A. LEGAL PRINCIPLES

§ 18:35 Partner’s duty to account; right to accounting
§ 18:36 Nature of action
§ 18:37 Accounting as prerequisite to legal action
§ 18:38 Elements of cause of action
§ 18:39 Appointment of referee
§ 18:40 Appointment of receiver
§ 18:41 Injunctions

CALIFORNIA CIVIL PRACTICE

lvi



§ 18:42 Statute of limitations
§ 18:43 Jurisdiction and venue
§ 18:44 Items of account

B. FORMS
§ 18:45 Complaint for partnership accounting by retired

partner [Corp. Code, § 16405, subd. (b)]
§ 18:46 Defense alleging existence of partnership

agreement settling accounts between partners
§ 18:47 Allegation in complaint requesting that receiver

be appointed in action for accounting and
dissolution of partnership [Code Civ. Proc.,
§ 564, subd. (b)(1)]

§ 18:48 Notice of motion for order directing reference
when taking account is necessary in action for
accounting and dissolution of partnership [Code
Civ. Proc., § 639, subd. (a)]

§ 18:49 Allegation in complaint in action for accounting
and dissolution of partnership requesting that
partner be enjoined from selling partnership
assets

§ 18:50 Ex parte application for temporary restraining
order and order to show cause in action for
accounting and dissolution of partnership [Code
Civ. Proc., §§ 526, 527, subd. (a)]

§ 18:51 Declaration supporting application for
temporary restraining order in action for
accounting and dissolution of partnership

§ 18:52 Declaration regarding notice of application for
temporary restraining order in action for
accounting and dissolution of partnership [Code
Civ. Proc., § 527, subd. (a)]

§ 18:53 Temporary restraining order and order to show
cause why injunction should not issue in action
for accounting and dissolution of partnership

Bibliography

CHAPTER 19. LIMITED PARTNERSHIPS

I. OVERVIEW

A. LEGAL PRINCIPLES

§ 19:1 Authority

TABLE OF CONTENTS

lvii



§ 19:2 Limited partnerships in existence before July 1,
1984

§ 19:3 Definition and nature of limited partnership
§ 19:4 Formation under Revised Limited Partnership

Act
§ 19:5 Formation under Uniform Limited Partnership

Act
§ 19:6 Name requirements
§ 19:7 Office and required records; agent
§ 19:8 Foreign limited partnerships

B. FORMS
§ 19:9 Certificate of Limited Partnership (Secretary of

State FORM LP-1) LP Tax Info (Rev. January,
2003)

§ 19:10 Certificate of Limited Partnership Conversion
(Secretary of State Form)

§ 19:11 Amendment to Certificate of Limited
Partnership (Secretary of State FORM LP-2)

§ 19:12 Foreign Limited Partnership Application for
Registration (Secretary of State Form LP-5)

§ 19:13 Foreign Limited Partnership Amendment to
Application for Registration (Secretary of State
Form LP-6)

§ 19:14 Limited Partnership Certificate of Continuation
(Secretary of State Form LP-8)

§ 19:15 Limited Partnership Certificate of Merger
(Secretary of State Form LP-9)

§ 19:16 Restated Certificate of Limited Partnership
(Secretary of State Form LP-10)

§ 19:17 Resignation of Agent (Secretary of State Form
RA-100)

§ 19:18 Name Reservation Request Form (Secretary of
State Form)

§ 19:19 Records Order Form (Secretary of State Form)

II. RIGHTS AND DUTIES AS BETWEEN
PARTNERS

A. LEGAL PRINCIPLES

§ 19:20 Rights of limited partners under Uniform
Limited Partnership Act

§ 19:21 Classes of limited partners

CALIFORNIA CIVIL PRACTICE

lviii



§ 19:22 Evidence of limited partnership interest
§ 19:23 Admission of additional limited partners
§ 19:24 General partners
§ 19:25 Person as both general partner and limited

partner
§ 19:26 Admission of additional general partners
§ 19:27 Cessation of status as general partner
§ 19:28 Contributions; capital account
§ 19:29 Division of profits and losses; distributions
§ 19:30 Management of business
§ 19:31 Information rights of limited partners
§ 19:32 Right to vote
§ 19:33 Meetings; quorum
§ 19:34 Action by consent without meeting
§ 19:35 Withdrawal of limited partner
§ 19:36 Withdrawal of general partner
§ 19:37 Death or incompetence of limited partner
§ 19:38 Assignment of limited partnership interests
§ 19:39 Right of assignee to become limited partner

B. ACTIONS BETWEEN PARTNERS

1. Direct Actions to Enforce Rights

a. Legal Principles
§ 19:40 Failure to file required certificates
§ 19:41 Failure to furnish financial information
§ 19:42 Action by Attorney General
§ 19:43 Enforcement of specific consequences for breach

of partnership agreement

b. Forms
§ 19:44 Petition to compel execution and filing of

certificate of amendment, dissolution,
cancellation, or continuation [Corp. Code
§ 15625]

§ 19:45 Petition to compel delivery of partnership tax
records [Corp. Code, § 15634, subd. (f)]

§ 19:46 Allegation in petition to compel delivery of
amendment of partnership agreement [Corp.
Code, § 15634, subd. (f)]

§ 19:47 Petition to compel sending of annual report and
income statement [Corp. Code, § 15634, subd.
(c)]

TABLE OF CONTENTS

lix



§ 19:48 Complaint for wrongful withdrawal by general
partner [Corp. Code, § 15662, subd. (a)]

§ 19:49 Answer in action for wrongful withdrawal by
general partner [Corp. Code, § 15662, subd. (a)]

2. Class and Derivative Actions

a. Legal Principles

§ 19:50 Class actions by limited partners
§ 19:51 Required allegations in derivative actions
§ 19:52 Defendant’s motion to furnish security

b. Forms

§ 19:53 Complaint in limited partner derivative action
[Corp. Code, § 15702, subd. (a)]

§ 19:54 Notice of motion to allow limited partner
derivative action in absence of statutory
conditions [Corp. Code, § 15702, subd. (a)(1)]

§ 19:55 Declaration supporting motion to allow limited
partner derivative action in absence of
statutory conditions [Corp. Code, § 15702, subd.
(a)(1)]

§ 19:56 Notice of motion to require security for costs
[Corp. Code, § 15702, subd. (b)]

§ 19:57 Order requiring security for costs [Corp. Code,
§ 15702, subd. (b)]

III. ACTIONS BY THIRD PARTIES AGAINST
LIMITED PARTNERSHIP OR PARTNERS

A. ACTIONS AGAINST LIMITED
PARTNERSHIP

1. Legal Principles

§ 19:58 Liability of limited partnership
§ 19:59 Naming partnership as defendant
§ 19:60 Service of process
§ 19:61 Discovery rights

2. Procedural Checklist

§ 19:62 Matters to be considered in maintaining action
against limited partnership

CALIFORNIA CIVIL PRACTICE

lx



3. Form

§ 19:63 Complaint against limited partnership for act or
omission of general partner

B. ACTIONS AGAINST PARTNERS

1. Actions to Enforce Obligations of
Partnership

a. Legal Principles

§ 19:64 Liabilities of limited partners under Revised
Limited Partnership Act

§ 19:65 Liabilities of limited partners under Uniform
Limited Partnership Act

§ 19:66 Use of limited partner’s name in name of
partnership

§ 19:67 Erroneous belief in one’s status as limited
partner under Revised Limited Partnership Act

§ 19:68 Erroneous belief in one’s status as limited
partner under Uniform Limited Partnership
Act

§ 19:69 Liabilities of general partners

b. Procedural Checklist
§ 19:70 Matters to be considered in drafting complaint

by creditor of partnership against limited
partner

c. Forms
§ 19:71 Complaint against limited partner based on

limited partner’s participation in control of
business [Corp. Code, §§ 15507, subd. (a),
15632, subd. (a)]

§ 19:72 Allegation against limited partner for material
misstatements in certificate of limited
partnership [Corp. Code, § 15622, subd. (e)]

§ 19:73 Affirmative defense of mistaken belief in status
as limited partner (Revised Limited
Partnership Act) [Corp. Code, § 15633, subd.
(a)]

§ 19:74 Affirmative defense of mistaken belief in status
as limited partner (Uniform Limited
Partnership Act) [Corp. Code, § 15511]

TABLE OF CONTENTS

lxi



2. Actions by Judgment Creditors of Limited
Partner

a. Legal Principles
§ 19:75 Judgment creditor’s charging order
§ 19:76 Charging order under Uniform Limited

Partnership Act
§ 19:77 Charging order under Revised Limited

Partnership Act
§ 19:78 Sale of debtor partner’s interest

b. Procedural Checklist
§ 19:79 Matters to consider in obtaining charging order

against interest of debtor limited partner

c. Forms
§ 19:80 Notice of motion for charging order [Corp. Code

§ 15673]
§ 19:81 Declaration in support of motion for charging

order [Corp. Code, § 15673]
§ 19:82 Charging order [Corp. Code, § 15673]

IV. MERGER AND REORGANIZATION

A. LEGAL PRINCIPLES

1. Merger
§ 19:83 Merger agreement
§ 19:84 Rights of creditors; pending actions by or

against disappearing limited partnership
§ 19:85 Real property

2. Rights of Dissenting Partners
§ 19:86 Definitions; applicability of provisions
§ 19:87 Rights of limited partners
§ 19:88 Loss of status as dissenting interest
§ 19:89 Notice of approval of reorganization
§ 19:90 Attack on validity of reorganization
§ 19:91 Demand by dissenting limited partner
§ 19:92 Agreement on fair market value; payment
§ 19:93 Action to determine dissenting interest or fair

market value; suspension of proceedings
§ 19:94 Appointment of appraisers to determine fair

market value

CALIFORNIA CIVIL PRACTICE

lxii



§ 19:95 Judgment; costs and fees
§ 19:96 Dissenting limited partners as creditors

B. PROCEDURAL CHECKLIST
§ 19:97 Matters to consider in action to determine

dissenting interest status and fair market
value

C. FORM
§ 19:98 Complaint for determination of dissenting

interest status and fair market value

V. DISSOLUTION

A. LEGAL PRINCIPLES
§ 19:99 Nonjudicial dissolution under Revised Limited

Partnership Act
§ 19:100 Nonjudicial dissolution under Uniform Limited

Partnership Act
§ 19:101 Judicial dissolution under Revised Limited

Partnership Act
§ 19:102 Judicial dissolution under Uniform Limited

Partnership Act
§ 19:103 Winding up
§ 19:104 Distribution of assets under Revised Limited

Partnership Act
§ 19:105 Distribution of assets Under Uniform Limited

Partnership Act
§ 19:106 Certificate of dissolution
§ 19:107 Certificate of continuation
§ 19:108 Certificate of cancellation
§ 19:109 Restated certificate of limited partnership
§ 19:110 Postdissolution rights

B. FORMS
§ 19:111 Complaint under Revised Limited Partnership

Act for judicial dissolution of limited
partnership based on general partners’
conduct [Corp. Code, § 15682, subd. (b)]

§ 19:112 Allegation in complaint for dissolution of
limited partnership based on not being
reasonably practicable to carry on business
[Corp. Code, § 15682, subd. (a)]

TABLE OF CONTENTS

lxiii



§ 19:113 Allegation in complaint for dissolution of
limited partnership based on reasonable
necessity for protection of rights or interests
of partners [Corp. Code, § 15682, subd. (c)]

§ 19:114 Petition by limited partners for winding up of
limited partnership affairs after nonjudicial
dissolution [Corp. Code, § 15683]

§ 19:115 Petition by limited partner for order directing
execution and filing of certificate of dissolution
[Corp. Code, § 15625]

Bibliography

CHAPTER 20. JOINT VENTURES

I. LEGAL PRINCIPLES

A. NATURE OF RELATIONSHIP
§ 20:1 Essential elements
§ 20:2 Governing law
§ 20:3 Mutual rights and duties of members

B. EXISTENCE AND DISSOLUTION OF JOINT
VENTURE

§ 20:4 Formation
§ 20:5 Duration and dissolution

C. ACTIONS

1. Between or Among Joint Venturers
§ 20:6 Remedies available
§ 20:7 Affirmative defenses

2. Among Joint Venturers and Third Parties
§ 20:8 Capacity to sue and be sued
§ 20:9 Contract liability
§ 20:10 Tort liability
§ 20:11 Affirmative defenses

II. FORMS

A. COMPLAINTS
§ 20:12 Complaint by joint venturer for dissolution and

accounting

CALIFORNIA CIVIL PRACTICE

lxiv



§ 20:13 Complaint by joint venturer against coventurer
for damages based on breach of implied
covenant of good faith and fair dealing

§ 20:14 Allegation of breach of fiduciary duty for
destruction of venture assets

§ 20:15 Allegation of breach of fiduciary duty not to
compete for business opportunity

§ 20:16 Complaint for damages by third party for
property damage and injuries caused by act of
joint venture, venturers individually, and
unknown defendants

§ 20:17 Allegation by third party of breach of contract
by joint venturer

B. ANSWERS
§ 20:18 Answer to complaint between joint venturers
§ 20:19 Allegation in answer that joint venture was

dissolved by subsequent agreement
§ 20:20 Allegation of comparative negligence in answer

to third-party complaint against joint venture
and venturers individually

Bibliography

CHAPTER 21. NONPROFIT
ORGANIZATIONS

I. LEGAL PRINCIPLES

A. PUBLIC BENEFIT, MUTUAL BENEFIT,
AND RELIGIOUS CORPORATIONS

1. Overview
§ 21:1 Legal organization and tax status
§ 21:2 Types of nonprofit corporations
§ 21:3 Benefit corporations
§ 21:4 Characteristics of common nonprofit corporations

2. Powers, Duties, and Liabilities

a. Corporation
§ 21:5 Powers
§ 21:6 Duties and liabilities, generally
§ 21:7 Protection from limits on powers

TABLE OF CONTENTS

lxv



b. Directors

§ 21:8 Powers
§ 21:9 General standard of care
§ 21:10 Investment standards
§ 21:11 Special standard for volunteers
§ 21:12 Liability, generally
§ 21:13 Liability for self-dealing
§ 21:14 Other civil statutory liability
§ 21:15 Tort liability to third parties
§ 21:16 Criminal liability
§ 21:17 Indemnification

c. Members
§ 21:18 Rights and powers
§ 21:19 Liability to corporation
§ 21:20 Liability to third parties or each other
§ 21:21 Statutory liability for fraud and deception

3. Actions and Supervision
§ 21:22 Capacity to bring suit
§ 21:23 Venue
§ 21:24 Notices to attorney general
§ 21:25 Acts by attorney general regarding public

benefit corporation
§ 21:26 Acts by attorney general regarding mutual

benefit corporation
§ 21:27 Acts by attorney general regarding religious

corporation

B. ASSOCIATIONS AND CLUBS

1. Overview
§ 21:28 Definitions
§ 21:29 Characteristics

2. Powers, Duties, and Liabilities

a. Association
§ 21:30 Rights and powers
§ 21:31 Liability to members
§ 21:32 Liability to third parties

CALIFORNIA CIVIL PRACTICE

lxvi



b. Leaders
§ 21:33 Rights and liabilities

c. Members
§ 21:34 Rights
§ 21:35 Liability to organization and members
§ 21:36 Liability to third parties

3. Actions
§ 21:37 Judicial intervention and arbitration
§ 21:38 Capacity to sue and be sued
§ 21:39 Joinder and intervention of parties
§ 21:40 Venue
§ 21:41 Summons and service
§ 21:42 Enforcement of judgment

C. CHARITABLE ORGANIZATIONS

1. Overview
§ 21:43 Definitions
§ 21:44 Characteristics

2. Powers, Rights, and Liabilities

a. Organization
§ 21:45 Rights and regulation
§ 21:46 Liability to third parties

b. Leaders
§ 21:47 Rights and liabilities
§ 21:48 Liability to third parties

3. Actions
§ 21:49 Judicial intervention; cy pres
§ 21:50 Standing to sue; Attorney General as party

D. ISSUES GIVING RISE TO ACTIONS

§ 21:51 Right to membership in nonprofit corporation
§ 21:52 Right To membership in nonprofit association
§ 21:53 Access to premises to exercise profession
§ 21:54 Access to premises of business establishment
§ 21:55 Enforcement of dues payment

TABLE OF CONTENTS

lxvii



§ 21:56 Records, reports, and general rights of
inspection

§ 21:57 Inspection of membership list
§ 21:58 Meetings and elections
§ 21:59 Amendment of articles
§ 21:60 Voluntary dissolution
§ 21:61 Involuntary dissolution
§ 21:62 Derivative actions
§ 21:63 Misuse of corporate membership list
§ 21:64 Enforcement of condition on gift
§ 21:65 Recovery of improper distribution
§ 21:66 Unauthorized use of name
§ 21:67 Violation of establishment or free exercise clause

E. DEFENSES

§ 21:68 Internal affairs of organization
§ 21:69 Failure to exhaust remedies
§ 21:70 Canon or religious law controls
§ 21:71 Protected religious practices

II. FORMS

A. PLAINTIFF’S PLEADINGS

§ 21:72 Complaint by members to remove director of
nonprofit corporation for malfeasance [Corp.
Code §§ 5223, 7223, 9223]

§ 21:73 Petition for appointment of provisional director
of nonprofit corporation to break deadlock
[Corp. Code, §§ 5225, 7225, 9225]

§ 21:74 Application by member to compel nonprofit
corporation to hold regular meeting [Corp.
Code, §§ 5510, 7510]

§ 21:75 Petition for order setting meeting of membership
of nonprofit corporation [Corp. Code, §§ 5515,
7515, 9414]

§ 21:76 Petition of public or mutual benefit corporation
for order to show cause re inspection of
membership list [Corp. Code, §§ 6331, 8331]

§ 21:77 Verified complaint for disclosure of membership
list and postponement of meeting of
membership of public or mutual benefit
corporation [Corp. Code, §§ 6330, 6335, 8330,
8335]

CALIFORNIA CIVIL PRACTICE

lxviii



§ 21:78 Complaint by public or mutual benefit
corporation for damages and injunctive relief re
unauthorized use of membership list [Corp.
Code §§ 6338, 8338]

§ 21:79 Petition for writ of mandate to compel
reinstatement of member of public or mutual
benefit corporation [Code Civ. Proc., § 1085]

§ 21:80 Complaint for declaration of membership rights
and for new election of directors of nonprofit
corporation [Corp. Code, §§ 5617, 7616, 9418]

§ 21:81 Complaint in derivative action by member of
nonprofit corporation [Corp. Code, §§ 5710,
7710]

§ 21:82 Complaint for involuntary dissolution of public
or mutual benefit corporation [Corp. Code
§§ 6510, 8510]

§ 21:83 Complaint by nonprofit association for injunction
and damages re unauthorized use of name
[Corp. Code §§ 21308, 21309]

§ 21:84 Complaint by nonprofit association to recover
possession of property taken by former
members [Code Civ. Proc. § 667]

B. DEFENSE PLEADINGS

§ 21:85 Affirmative defense of reasonable alternative to
demand for inspection of membership list
[Corp. Code, §§ 6330, subd. (c), 8330, subd. (c)]

§ 21:86 ‘‘True church’’ allegation in cross-complaint by
parent church in suit to determine ownership
of church property

III. BENEFIT CORPORATIONS
§ 21:87 History
§ 21:88 Scope
§ 21:89 Formation of a benefit corporation
§ 21:90 Specific public benefit
§ 21:91 Amendment to become a benefit corporation
§ 21:92 Amendment to terminate benefit corporation

status
§ 21:93 Accountability of public benefit corporations
§ 21:94 Liability of directors
§ 21:95 Protection for directors of foreign corporation

with similar characteristics

TABLE OF CONTENTS

lxix



§ 21:96 Annual benefit report: general
§ 21:97 Annual benefit report: ownership
§ 21:98 Annual benefit report: board’s report
§ 21:99 Annual benefit report: availability
§ 21:100 Officer’s responsibilities
§ 21:101 Officer’s liability
§ 21:102 Benefit enforcement proceeding
§ 21:103 History
§ 21:104 Scope and varieties of permitted activities
§ 21:105 Formation of flexible purpose corporations
§ 21:106 Articles of incorporation; required provisions
§ 21:107 Articles of incorporation; required provisions

re: agent for service and shares
§ 21:108 Articles of incorporation; optional provisions
§ 21:109 Permitted business activities
§ 21:110 Powers
§ 21:111 Directors; performance and discharge of duties
§ 21:112 Liability of directors
§ 21:113 Indemnification of agents
§ 21:114 Shares and share certificates
§ 21:115 Shareholder derivative actions
§ 21:116 Proposed amendments to articles
§ 21:117 Conversion to nonprofit or cooperative

corporation
§ 21:118 Conversion to domestic corporation
§ 21:119 Sale of assets
§ 21:120 Mergers/Definitions
§ 21:121 Conversions
§ 21:122 Reorganizations
§ 21:123 Annual reports
§ 21:124 Special purpose current report
§ 21:125 False reports or entries

Bibliography

CHAPTER 22. FRATERNAL BENEFIT
SOCIETIES

I. LEGAL PRINCIPLES

A. OVERVIEW
§ 22:1 Nature of fraternal benefit society
§ 22:2 Regulation and organization

CALIFORNIA CIVIL PRACTICE

lxx



§ 22:3 Relation between society and subsidiary lodges

B. MEMBERSHIP

§ 22:4 Solicitation of members to complete organization
§ 22:5 Benefit, social and child members
§ 22:6 Dues and assessments
§ 22:7 Expulsion and suspension
§ 22:8 Reinstatement

C. BENEFITS

§ 22:9 Benefit certificates
§ 22:10 Life insurance
§ 22:11 Disability insurance
§ 22:12 Designation, eligibility and change of beneficiary
§ 22:13 Payment of benefits; exemption from levy
§ 22:14 Loss or forfeiture of benefits
§ 22:15 Reinstatement of benefits

D. ACTIONS INVOLVING FRATERNAL
BENEFIT SOCIETIES

§ 22:16 Actions against fraternal benefit society
§ 22:17 Defense considerations; interpleader

II. FORMS

A. PLAINTIFF’S PLEADINGS

§ 22:18 Petition for writ of mandate to compel
reinstatement in fraternal benefit society, and
for damages for wrongful expulsion

§ 22:19 Complaint by member of fraternal benefit
society for recovery of benefits

B. DEFENDANT’S PLEADINGS

§ 22:20 Affirmative defense to action for benefits based
on misrepresentation on application

§ 22:21 Affirmative defense to action for reinstatement
based on statute of limitations

Bibliography

TABLE OF CONTENTS

lxxi



CHAPTER 23. PRIVATE FRANCHISES

I. PRINCIPLES APPLICABLE TO PRIVATE
FRANCHISES IN GENERAL

A. LEGAL PRINCIPLES

1. Governing Laws and Definitions
§ 23:1 Federal and California statutes governing private

franchises
§ 23:2 Statutory definitions
§ 23:3 Types of private franchises

2. Offer and Sale

a. Sellers and Buyers of Franchises
§ 23:4 Qualified sellers
§ 23:5 Qualified buyers

b. Disclosure of Information to Potential
Franchisee

§ 23:6 Registration of offer
§ 23:7 Contents, filing, and delivery of offering circular
§ 23:8 Prohibition against earnings claims
§ 23:9 Amendments and modifications to registration
§ 23:10 Negotiation of terms of franchise agreement [10

Cal Code Regs § 310.100.2]
§ 23:11 Renewal of registration
§ 23:12 Exemptions from registration requirement

c. Actions Against Franchisor for
Violations of Disclosure and
Registration Laws

§ 23:13 Causes of action and remedies available to
franchisee

§ 23:14 Potential defendants
§ 23:15 Service of process
§ 23:16 Statute of limitations and other defenses

available to franchisor

3. Ongoing Relationship Between Franchisor
and Franchisee

§ 23:17 Governed by franchise agreement

CALIFORNIA CIVIL PRACTICE

lxxii



§ 23:18 Interference with right of association
§ 23:19 Causes of action in disputes arising during

ongoing relationship

4. Termination, Nonrenewal, and Transfer of
Franchise

a. Termination and Nonrenewal
§ 23:20 Grounds for termination
§ 23:21 Grounds for nonrenewal
§ 23:22 Procedure for termination or nonrenewal
§ 23:23 Post-termination covenant not to compete

b. Transfer
§ 23:24 Objections by franchisor to transfer of

franchisee’s interest in franchise
§ 23:25 Franchisor’s right of first refusal
§ 23:26 Transfer to franchisee’s successor in interest

c. Actions Against Franchisor
§ 23:27 Causes of action and remedies available to

franchisee
§ 23:28 Arbitration
§ 23:29 Defenses available to franchisor

d. Actions Against Franchisee
§ 23:30 Unlawful detainer action
§ 23:31 Defenses available to franchisee

B. PROCEDURAL CHECKLIST

§ 23:32 Procedural checklist for service of process on
California Commissioner of Corporations in
civil action against franchisor under Franchise
Investment Law [Corp. Code §§ 31000 et seq.]

C. FORMS

1. Complaints and Allegations Against
Franchisor

§ 23:33 Complaint against grantor of dealership alleging
discrimination in granting of dealership [Civ.
Code, § 83]

§ 23:34 Complaint for rescission and damages for

TABLE OF CONTENTS

lxxiii



franchisor’s failure to register franchise [Corp.
Code, §§ 31300, 31110]

§ 23:35 Allegation of franchisor’s failure to deliver
offering circular [Corp. Code §§ 31300, 31119]

§ 23:36 Allegation that franchisor failed to disclose
material facts in registration and disclosure
documents [Corp. Code, §§ 31300, 31200]

§ 23:37 Allegation that franchisor made untrue
statement of material facts in registration and
disclosure documents [Corp. Code §§ 31300,
31200]

§ 23:38 Allegation that franchisor failed to notify
California Commissioner of Corporations of a
material change in registration application
[Corp. Code, §§ 31300, 31200, 31123]

§ 23:39 Complaint for damages for franchisor’s sale of
franchise by means of untrue statement in
communications with franchisee [Corp. Code,
§§ 31301, 31201] and for fraud

§ 23:40 Verified complaint for injunctive relief and
damages against franchisor who has interfered
with franchisee’s right to join trade association
[Corp. Code, §§ 31302.5, subd. (a), 31220]

§ 23:41 Complaint for damages alleging that franchisor
unlawfully terminated franchise [Bus. & Prof.
Code, § 20035]

2. Franchisor’s Affirmative Defenses
§ 23:42 Affirmative defense that plaintiff’s action is

barred by the statute of limitations in Corp.
Code § 31303

§ 23:43 Affirmative defense to cause of action based on
franchisor’s making of untrue statement in
communication with franchisee [Corp. Code,
§§ 31301, 31201]

§ 23:44 Affirmative defense that franchisor was exempt
from registration and disclosure pursuant to
Corp. Code § 31101

§ 23:45 Affirmative defense that defendant is not jointly
and severally liable with person who is liable
under Corp. Code §§ 31300 or 31301

§ 23:46 Affirmative defense by franchisor who is sued
for repurchase remedy for wrongful
termination of franchisee [Bus. & Prof. Code,
§ 20036]

CALIFORNIA CIVIL PRACTICE

lxxiv



II. PRINCIPLES APPLICABLE TO
PARTICULAR PRIVATE FRANCHISES
A. LEGAL PRINCIPLES

1. New Motor Vehicle Dealerships

a. Governing Laws and Definitions
§ 23:47 Federal and state statutes governing new motor

vehicle franchises
§ 23:48 Statutory definitions
§ 23:49 Authority of New Motor Vehicle Board

b. Establishing and Relocating
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§ 24:83 Attorney’s fees

C. TORTS ARISING FROM BREACH OF
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§ 24:85 Intentional interference with contract
§ 24:86 Other torts
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§ 24:100 Third-party beneficiary complaint for damages

for breach of contract [Civ. Code, §§ 3300,
1559]

§ 24:101 Complaint for damages for anticipatory breach
of contract [Civ. Code, §§ 3300, 1440]

§ 24:102 Complaint re breach of implied cohabitation
agreement [Civ. Code, § 1621]

§ 24:103 Complaint re breach of implied partnership
agreement [Civ. Code, § 1621]

§ 24:104 Allegation of implied employment contract [Civ.
Code, § 1621]

TABLE OF CONTENTS

lxxxi



§ 24:105 Allegation of oral contract [Civ. Code, §§ 3300,
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§ 40:75 Deduction of damages from price

2. Forms

a. Complaints
§ 40:76 Complaint for damages for buyer’s cover by

procurement of substitute goods [Cal. Com.
Code, §§ 2711, subd. (1)(a), 2712]

§ 40:77 Complaint for damages for seller’s nondelivery of
goods sold [Cal. Com. Code, §§ 2711, subd.
(1)(b), 2713]

§ 40:78 Complaint for specific performance where the
goods are unique [Cal. Com. Code, §§ 2711,
subd. (2)(b), 2716]

b. Affirmative Defenses
§ 40:79 Affirmative defense in answer based on

unreasonable cover by buyer
§ 40:80 Affirmative defense in answer based on goods

not unique

D. BREACH OF WARRANTY

1. Legal Principles
§ 40:81 Warranty of title and against infringement
§ 40:82 Express warranties by affirmation, promise,

description, or sample
§ 40:83 Implied warranty of merchantability
§ 40:84 Implied warranty of fitness for particular use
§ 40:85 Exclusion or modification of warranties
§ 40:86 Cumulation and conflict of warranties
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§ 40:87 Retail sales warranty; proof of purchase form

2. Forms

a. Complaints and Allegations
§ 40:88 Complaint for damages for breach of express

warranty [Cal. Com. Code, §§ 2313, 2714, subd.
(2)]

§ 40:89 Allegation of breach of express warranty based
on goods not conforming to sample [Cal. Com.
Code, § 2313, subd. (1)(c)]

§ 40:90 Complaint for damages for breach of implied
warranty of merchantability [Cal. Com. Code,
§ 2314]

§ 40:91 Allegation for breach of implied warranty of
fitness for particular purpose [Cal. Com. Code,
§ 2315]

b. Affirmative Defenses
§ 40:92 Affirmative defense in answer based on

modification of warranty [Cal. Com. Code,
§ 2316]

§ 40:93 Affirmative defense in answer based on no
implied warranty of merchantability because
seller not merchant [Cal. Com. Code, § 2314]

§ 40:94 Affirmative defense in answer based on no
implied warranty due to an ‘‘as is’’ sale [Cal.
Com. Code, § 2316, subd. (3)(a)]

§ 40:95 Affirmative defense in answer based on no
implied warranty due to buyer examining
goods before entering into contract [Cal. Com.
Code, § 2316, subd. (3)(b)]

III. SELLER’S RIGHTS AND REMEDIES

A. LEGAL PRINCIPLES
§ 40:96 Seller’s remedies on discovery of the buyer’s

insolvency
§ 40:97 Seller’s remedies in general
§ 40:98 Seller’s right to identify goods to the contract

notwithstanding breach or to salvage
unfinished goods

§ 40:99 Seller’s stoppage of delivery in transit
§ 40:100 Seller’s resale
§ 40:101 Person in position as seller
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§ 40:102 Seller’s damages for nonacceptance or
repudiation

§ 40:103 Action for the price
§ 40:104 Seller’s incidental damages

B. PROCEDURAL CHECKLIST
§ 40:105 Checklist of limitations and notices regarding

seller’s remedies

C. FORMS

1. Complaints and Allegations
§ 40:106 Complaint for damages by seller following

private resale of goods [Cal. Com. Code,
§§ 2703, subd. (d), 2706, subd. (1)]

§ 40:107 Complaint for damages based on nonacceptance
of goods [Cal. Com. Code, §§ 2703, subd. (e),
2708]

§ 40:108 Complaint for recovery of price of goods
following buyer’s failure to pay after
acceptance [Cal. Com. Code, § 2709]

2. Affirmative Defenses
§ 40:109 Affirmative defense in answer based on goods

not delivered
§ 40:110 Affirmative defense in answer based on

nonconforming goods

IV. SUITS AGAINST THIRD PARTIES

A. LEGAL PRINCIPLES
§ 40:111 Right of action in either party to contract
§ 40:112 Effect of risk of loss at time of injury

B. FORMS
§ 40:113 Complaint by buyer against third party for

conversion of goods [Cal. Com. Code, § 2722,
subd. (a), Civ. Code, § 3336]

§ 40:114 Complaint by seller on own behalf and as
fiduciary for buyer against third party for
damage to goods [Cal. Com. Code, § 2722,
subd. (b)]
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CHAPTER 41. AUCTION SALES

I. LEGAL PRINCIPLES

A. CONDUCT OF AUCTION SALES

1. Overview
§ 41:1 General principles

2. Completion of Sale
§ 41:2 Terminology
§ 41:3 Bids as offers to contract
§ 41:4 Nature of acceptance
§ 41:5 Last-minute bids
§ 41:6 Passage of title

3. Goods Subject to Sale
§ 41:7 Sales by lot
§ 41:8 Withdrawal of goods from sale
§ 41:9 Condition reserved by seller

4. Bidding by Seller
§ 41:10 Prohibition on secret bidding [Cal. Com. Code,

§ 2328, subd. (4)]
§ 41:11 Forced sale exception
§ 41:12 Buyer’s remedies for violations of Cal. Com.

Code § 2328, subd. (4)

B. RIGHTS AND DUTIES OF PARTIES TO
AUCTION SALES

1. Auctioneer
§ 41:13 Licensing requirements
§ 41:14 Relationship with seller and buyer
§ 41:15 Liability for conversion
§ 41:16 Warranty liability

2. Seller-Owner
§ 41:17 Relationship with auctioneer

3. Bidders and Buyers
§ 41:18 Rights of bidders and buyers
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C. REMEDIES

1. Seller’s Remedies
§ 41:19 Remedies against buyer
§ 41:20 Remedies against auctioneer for conversion
§ 41:21 Injunctions and restitution against auctioneer

2. Auctioneer’s Remedies
§ 41:22 Remedies against buyer and seller

3. Buyer’s Remedies
§ 41:23 Remedies against seller
§ 41:24 Remedies against auctioneer

II. FORMS

A. COMPLAINTS

§ 41:25 Complaint by seller against auctioneer for
breach of contract for unauthorized sale on
credit [Civ. Code, § 3300]

§ 41:26 Complaint by owner against auctioneer for
conversion [Civ. Code, § 3336]

§ 41:27 Complaint by auctioneer against buyer for price
of goods sold [Cal. Com. Code, §§ 2328, 2709]

§ 41:28 Complaint for breach of contract by auctioneer
against seller [Civ. Code, § 3302]

§ 41:29 Complaint to avoid sale by buyer against owner
or seller and auctioneer [Cal. Com. Code,
§ 2328, subd. (4)]

B. DEFENSES

§ 41:30 Affirmative defense by buyer that contract of
sale is unenforceable because of noncompliance
with statute of frauds [Cal. Com. Code, § 2201]

§ 41:31 Affirmative defense by seller that plaintiff is not
entitled to remedy under Cal. Com. Code
§ 2328, subd. (4) because auction was forced
sale

§ 41:32 Affirmative defense by auctioneer that owner of
goods is estopped to assert title to goods sold at
auction

§ 41:33 Affirmative defense by buyer that payment due
under contract of sale can be avoided because
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of seller’s secret bidding [Cal. Com. Code,
§ 2328, subd. (4)]

CHAPTER 42. NEGOTIABLE
INSTRUMENTS

I. LEGAL PRINCIPLES

A. GOVERNING LAW AND DEFINITIONS

§ 42:1 Applicability of California Commercial Code
Division 3

§ 42:2 Definitions applicable to negotiable instruments

B. NEGOTIABILITY OF INSTRUMENTS

1. Significance of Negotiability; Types of
Negotiable Instruments

§ 42:3 Significance of negotiability
§ 42:4 Types of negotiable instruments

2. Requirements for Negotiability

§ 42:5 Required elements, generally
§ 42:6 Unconditional promise or order
§ 42:7 Fixed amount; effect of interest provisions
§ 42:8 Payable on demand or at definite time
§ 42:9 Payable to order or to bearer
§ 42:10 Elements that do not affect negotiability
§ 42:11 Negotiability of incomplete instruments

C. TRANSFER AND NEGOTIATION OF
NEGOTIABLE INSTRUMENTS

1. Negotiation As Form of Transfer

§ 42:12 Significance of negotiation
§ 42:13 Methods of negotiation

2. Method and Types of Indorsement
§ 42:14 Methods of indorsement
§ 42:15 Special, blank, and anomalous indorsements
§ 42:16 Restrictive indorsements
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D. RIGHTS AND LIABILITIES OF PARTIES TO
NEGOTIABLE INSTRUMENTS

1. Persons Entitled to Enforce Instruments

a. Holders and Holders in Due Course
§ 42:17 Who may be holder
§ 42:18 Distinction between holder in due course and

other holders
§ 42:19 Requirements for holder in due course
§ 42:20 Value
§ 42:21 Notice

b. Others Entitled to Enforce
Instruments

§ 42:22 Nonholders in possession of instrument
§ 42:23 Persons not in possession of instrument

2. Persons Liable on Instrument
§ 42:24 Signer
§ 42:25 Issuer of note, cashier’s check, or draft drawn on

drawer
§ 42:26 Acceptor of draft
§ 42:27 Drawer of draft
§ 42:28 Indorser
§ 42:29 Accommodation party
§ 42:30 Presenter’s liability to drawee
§ 42:31 Presenter’s liability to drawer or indorser
§ 42:32 Person who converts instrument

3. Prerequisites for Liability

a. Acceptance
§ 42:33 Significance of acceptance
§ 42:34 Manner of acceptance

b. Prerequisites for Secondary Liability
§ 42:35 Overview
§ 42:36 Presentment
§ 42:37 Dishonor
§ 42:38 Notice of dishonor
§ 42:39 Excuse or waiver of presentment and notice of

dishonor
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E. DEFENSES AGAINST ENFORCEMENT OF
INSTRUMENT

1. Discharge of Liability
§ 42:40 By payment
§ 42:41 By tender of payment
§ 42:42 By cancellation
§ 42:43 By impairment of right of recourse or collateral
§ 42:44 By delay in presentment or notice of dishonor
§ 42:45 By other methods
§ 42:46 Discharge of underlying obligation

2. Other Defenses
§ 42:47 Defenses available against holders in due course
§ 42:48 Defenses available against other holders
§ 42:49 Defenses available to accommodated party

F. ADDITIONAL CONSIDERATIONS IN
ACTIONS TO ENFORCE COLLECTION

§ 42:50 Statutes of limitations
§ 42:51 Forms of relief
§ 42:52 Joint and several liability; contribution
§ 42:53 Notifying other parties in action
§ 42:54 Burden of proof

II. FORMS

A. COMPLAINTS AGAINST PRIMARILY
LIABLE PARTIES

§ 42:55 Complaint by payee against maker seeking
payment of note [Cal. Com. Code, § 3412, subd.
(a)]

§ 42:56 Complaint by holder other than payee against
maker seeking payment of note [Cal. Com.
Code, § 3412, subd. (a)]

§ 42:57 Complaint by holder against acceptor seeking
payment of draft [Cal. Com. Code, § 3413,
subd. (a)]

§ 42:58 Complaint by holder against bank seeking
payment of certificate of deposit [Cal. Com.
Code, § 3412, subd. (a)]
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B. COMPLAINTS AND ALLEGATIONS
AGAINST SECONDARILY LIABLE PARTIES

1. Complaints
§ 42:59 Complaint by holder against drawer seeking

payment of unaccepted draft [Cal. Com. Code,
§ 3414, subd. (b)]

§ 42:60 Complaint by holder against indorser seeking
payment of note [Cal. Com. Code, § 3415, subd.
(a)]

§ 42:61 Complaint by holder against accommodation
party seeking payment of note [Cal. Com. Code,
§ 3419, subd. (b)]

§ 42:62 Complaint by accommodation party against
accommodated party seeking reimbursement
for payment of note [Cal. Com. Code, § 3419,
subd. (e)]

§ 42:63 Complaint by transferee against indorser for
breach of transfer warranty [Cal. Com. Code,
§ 3416, subd. (a)]

2. Allegations
§ 42:64 Allegation that drawer of accepted draft was

given notice of dishonor [Cal. Com. Code,
§ 3503, subd. (a)(1)]

§ 42:65 Allegation that presentment was expressly
waived by secondarily liable party [Cal. Com.
Code, § 3504, subd. (a)(4)]

§ 42:66 Allegation that presentment was excused [Cal.
Com. Code, § 3504, subd. (a)]

§ 42:67 Allegation that delay in giving notice of dishonor
was excused [Cal. Com. Code, § 3504, subd. (c)]

§ 42:68 Allegation for use in action by holder of note
against guarantor who guaranteed collection of
note [Cal. Com. Code, § 3419, subd. (d)]

C. AFFIRMATIVE DEFENSES

1. Allegations Involving Discharge of
Liability on Instrument

§ 42:69 Discharge by payment [Cal. Com. Code, § 3602,
subd. (a)]

§ 42:70 Discharge of indorser due to refusal, of person
entitled to enforce instrument, to accept tender
of payment [Cal. Com. Code, § 3603, subd. (b)]
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§ 42:71 Discharge by impairment of indorser’s right of
recourse [Cal. Com. Code, § 3605, subd. (d)]

§ 42:72 Discharge of indorser of check due to holder’s
delay in presentment for payment [Cal. Com.
Code, § 3415, subd. (e)]

2. Allegations That Can Be Asserted Against
Holder in Due Course

§ 42:73 Indorser indorsed instrument without recourse
[Cal. Com. Code, § 3415, subd. (b)]

§ 42:74 Incapacity of maker of note [Cal. Com. Code,
§ 3305, subd. (a)(1)(B)]

§ 42:75 Illegality of transaction for which note was given
[Cal. Com. Code, § 3305, subd. (a)(1)(B)]

§ 42:76 Misrepresentation of character or essential
terms of note [Cal. Com. Code, § 3305, subd.
(a)(1)(C)]

3. Allegation That Can Be Asserted Only if
Holder Is Not Holder in Due Course

§ 42:77 Want or failure of consideration [Cal. Com.
Code, § 3305, subd. (a)(2)]
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transaction
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§ 43:5 Parties defined
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§ 43:10 Variation of Division 5 provisions by agreement
§ 43:11 Effective date of credit
§ 43:12 Duration of credit
§ 43:13 Modification or cancellation of credit

C. TRANSFER OR ASSIGNMENT OF
BENEFICIARY’S INTEREST

§ 43:14 Transfer of letter of credit
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D. PRESENTATION AND HONOR OF LETTER
OF CREDIT

§ 43:16 Generally
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E. EFFECT OF HONOR OR DISHONOR
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II. FORMS

A. COMPLAINTS BY CUSTOMER
§ 43:25 Complaint alleging error by bank in advice of

credit
§ 43:26 Complaint alleging lack of care in honoring

falsified draft or demand for payment not
regular on its face

§ 43:27 Complaint alleging that documents
accompanying draft not regular on face and not
in conformity with letter of credit

§ 43:28 Complaint alleging wrongful dishonor of draft or
demand

B. COMPLAINT BY BANKS

§ 43:29 Complaint by issuing bank for reimbursement
where draft honored in good faith
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C. COMPLAINT BY TRANSFEREE
§ 43:30 Complaint by transferee of documentary draft

against beneficiary for breach of warranty of
compliance with necessary conditions of credit

D. AFFIRMATIVE DEFENSES
§ 43:31 Allegation that dishonor was justified because of

a noncomplying draft
§ 43:32 Allegation that dishonor was not improper based

on permissible deferral period
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§ 44:11 Negotiation of document by indorsement and
delivery or by delivery alone

§ 44:12 Rights acquired by due negotiation
§ 44:13 Document of title to goods defeated by legal or

perfected security interest in goods
§ 44:14 Rights acquired where there is transfer without
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§ 44:15 Rights and liabilities where goods covered by

nonnegotiable bill of lading are diverted
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§ 44:19 Rights of buyer in ordinary course of business

2. Warehouseman’s Liability
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receipt
§ 44:21 Liability for nonreceipt or misdescription of

goods
§ 44:22 Liability for breach of duty of care
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3. Warehouseman’s Lien
§ 44:25 Overview
§ 44:26 Procedure for enforcement of lien on goods
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§ 44:27 Procedure for enforcement of lien on goods
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§ 44:28 Satisfaction of lien before sale or from sales

proceeds
§ 44:29 Who may purchase goods; rights of purchasers

in good faith
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C. RIGHTS AND LIABILITIES APPLICABLE
TO BILLS OF LADING

1. Carrier’s Liability
§ 44:30 Liability for nonreceipt, misdescription, or

misdating of bill of lading
§ 44:31 Liability for breach of duty of care
§ 44:32 Liability for failure to conduct sale properly

under Cal. Com. Code § 7308; conversion
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instructions
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proceeds
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A. COMPLAINTS AND NOTICES
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goods against carrier or warehouseman for
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intention to sell goods [Cal. Com. Code,
§§ 7210, 7308]

B. AFFIRMATIVE DEFENSES
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§ 45:12 Staleness as notice of defect or defenses
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Alteration of Instrument

§ 45:13 Unauthorized signature
§ 45:14 Completion of instruments
§ 45:15 Effect of alteration
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II. FORMS
A. COMPLAINTS AND ALLEGATIONS
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