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§ 368.5]

§ 3:117  Order substituting transferee [Code Civ. Proc.,
§ 368.5]
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CHAPTER 4. SELECTING THE FORUM:
JURISDICTION AND VENUE

I. JURISDICTION OVER THE PERSON

A.

§4:1
§ 4:2
§ 4:3
§ 4:4
§ 4:4.50

B.

§ 4:5
§ 4:6
§ 4:7
§ 4:8
§ 4:9

§ 4:10

§ 4:11
§ 4:12

§4:13
§4:14
§ 4:15
§ 4:16
§ 4:17
§ 4:18
§ 4:19
§ 4:20

§ 4:21

XXXV

NATURE AND ELEMENTS

“Long-arm” statute

Due process: minimum contacts

Notice and opportunity for hearing

General versus limited personal jurisdiction
Choice of law

BASES OF JURISDICTION: OVER
INDIVIDUALS

Presence in state

Domicile or residence

Doing business in state

Doing act in state

Act outside state causing effect in state—Tort
actions

Acts outside state causing effect in state—
Contract actions

—Family law

Ownership, possession, or use of property in state

BASES OF JURISDICTION: OVER
FOREIGN CORPORATIONS AND OTHER
LEGAL ENTITIES

In general

Appointment of agent for service of process

Doing business in state

Act done in state

Act outside state causing effect in state

Ownership, possession, or use of property in state

Parent corporation’s control over subsidiary

Jurisdiction over partnerships or other
unincorporated associations

CONSENT OR APPEARANCE AS BASIS
FOR JURISDICTION

Consent as basis for jurisdiction
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§ 4:22  General appearance as basis for jurisdiction
§ 4:23  Special appearance distinguished

E. CHALLENGES TO PERSONAL
JURISDICTION

§ 4:24 Procedures for challenging personal jurisdiction
§ 4:25 Burden of proof

§ 4:26 Forum non conveniens

§ 4:27 Forms

II. JURISDICTION OF THE SUBJECT MATTER
A. LEGAL PRINCIPLES

1. Definitions

§ 4:28 Nature of jurisdiction of the subject matter
§ 4:29  Jurisdiction Distinguished from venue

2. The Trial Courts

§ 4:30 Superior court

§ 4:31 Limited jurisdiction cases

§ 4:32 Process for limited civil cases
§ 4:32.50 Limited civil cases

§ 4:33 Small claims court

§ 4:34 Federal versus state court

3. Competency of the Court: Amount in
Controversy

§ 4:35 Basic rule for determining amount in controversy
§ 4:36  Effect of erroneous or exaggerated claims

§ 4:37 Effect of joinder of parties and claims

§ 4:38 Effect of cross-complaint on jurisdiction

4. Competency of Court: Type of Action or
Proceeding

§ 4:39 Particular actions
§ 4:40 Equitable relief

§ 4:41 [Reserved]
§ 4:42 Reclassification of cases

5. Concurrent and Exclusive Jurisdiction
§ 4:43 Reclassification fees

XXXV
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§ 4:44 Recovery of attorney fees in limited and unlimited
cases
§ 4:45 Concurrent state and federal jurisdiction

6. Limitations on Subject Matter Jurisdiction

§ 4:46 Sovereign immunity

§ 4:47 Violation of jurisdictional time limit

§ 4:48 Failure to exhaust administrative remedies
§ 4:49 Vesting of jurisdiction in reviewing court

§ 4:50 Order changing venue

7. Challenging Subject Matter Jurisdiction

§ 4:51 When to challenge subject matter jurisdiction
§ 4:52 How to challenge lack of subject matter
jurisdiction

B. PROCEDURAL CHECKLIST
§ 4:53 Objecting to subject matter jurisdiction

C. FORMS
§ 4:54 Notice of motion to transfer action for lack of
jurisdiction [Code Civ. Proc., § 396]
§ 4:55 Declaration in support of motion to transfer

for lack of subject matter jurisdiction [Code
Civ. Proc., §§ 396, 2015.5]

§ 4:56 Order transferring action to court having
jurisdiction of the subject matter [Code Civ.
Proc., § 396]

§ 4:57 Stipulation and order to transfer action [Code
Civ. Proc., § 396]

§ 4:58 Notice of transfer of action [Code Civ. Proc.,
§§ 396, 1019.5, subd. (a)]

§ 4:59 Declaration of jurisdictional facts-limited civil
actions [Code Civ. Proc., § 396a]

§ 4:60 Notice of motion to dismiss for lack of subject
matter jurisdiction

§ 4:61 Declaration in support of motion to dismiss for
lack of jurisdiction

§ 4:62 Demurrer to complaint for lack of subject

matter jurisdiction [Code Civ. Proc.,
§§ 430.10, subd. (a), 430.30, subd. (a)]

§ 4:63 Application to call for vote to unify municipal and
superior courts [Judicial Council Form 982.4(1)]
[Deleted]

XXXVi
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§ 4:64

§ 4:65

Notice of unanimous written consent to unify
municipal and superior courts [Judicial Council Form
982.4(2)] [Deleted]

Case questionnaire for limited civil cases
(under $35,000)

§ 4:65.30 Interrogatories for limited civil cases

(Economic Litigations)

§ 4:65.70 Request for Statement of Witnesses and

Evidence for Limited Civil Cases under
$35,000

§ 4:66 Request for statement of witnesses and
evidence—For limited civil cases (under
$35,000)

III. VENUE

A. OVERVIEW

§ 4:67 Venue defined

§ 4:68 Classification of actions for venue

§ 4:69 Effect of contract or consent

§ 4:70 Forms

B. VENUE IN LOCAL ACTIONS
§ 4:71 Local actions involving real property
§ 4:72 Local actions not involving real property
C. VENUE IN TRANSITORY ACTIONS

§ 4:73 Actions triable at defendant’s residence

§ 4:74 Actions triable at defendant’s residence and

elsewhere: tort actions

§ 4:75 Actions triable at defendant’s residence or

elsewhere: contract actions

§ 4:76  Effect of joinder of defendants in transitory

actions
D. VENUE IN MIXED ACTIONS
§ 4:77 Joinder of causes of action or parties
E. VENUE IN ACTIONS AGAINST BUSINESS
OR GOVERNMENTAL ENTITIES
§ 4:78 Actions against corporations and associations
§ 4:79 Actions against governmental entities

XXXVil



CALIFORNIA C1viL PRACTICE

CHAPTER 5. REMOVAL TO FEDERAL
COURT

I. LEGAL PRINCIPLES
A. INTRODUCTION

§ 5:1 Nature of removal jurisdiction

§ 5:2 Who is entitled to remove—Defendant or
defendants

§ 5:3 —Effect of cross-complaint

§ 5:4 Waiver of right to remove

B. DETERMINING WHETHER TO REMOVE

§ 5:5 Factors to consider

§ 5:6 Location of court; change of venue
§5:7 Assignment of judge; disqualification
§5:8 Discovery considerations

§5:9 Evidentiary considerations

§ 5:10 Jury considerations

C. GROUNDS FOR REMOVAL

1. Federal Question Jurisdiction

§ 5:11 Nature of jurisdiction

§ 5:12 Well-pleaded complaint rule
§ 5:13  Artful pleading doctrine

§ 5:14 Relevancy of federal defenses
§ 5:15  Effect of federal preemption
§ 5:16  Supplemental jurisdiction

2. Diversity Jurisdiction

§ 5:17 Nature of jurisdiction; amount

§ 5:18 Citizenship of particular parties

§5:19 Complaint as determinative

§ 5:20 Fraudulent joinder

§ 5:21 Effect of amendments or other events before
removal

§ 5:22 Effect of amendments or other events after
removal

3. Unrelated State Law or Nonremovable
Claims

§ 5:23 General rule

XXXViil
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§ 5:24

§ 5:25
§ 5:26

D.

§ 5:27
§ 5:28
§ 5:29

§ 5:30
§ 5:31

E.

§ 5:32
§ 5:33
§ 5:34
§5:35
§ 5:36

§ 5:37
§ 5:38
§ 5:39
§ 5:40

F.

§ 5:41
§ 5:42
§ 5:43
§ 5:44
§ 5:45
§ 5:46
§ 5:47
§ 5:48

Application
4. Statutes Affecting Specific Cases or Claims

Cases and claims made removable
Cases and claims made nonremovable

TIME FOR REMOVAL

When initial pleading sets forth removable claim

Multiple defendants

When initial pleading does not set forth
removable claim

Limitation period in diversity cases

Untimely removal; waiver of objection

PROCEDURE FOR REMOVAL

1. Notice of Removal

Preparation and contents of notice

Joinder of all defendants

Filing of notice and other papers

Notifying parties and state court

Effect of defects in removal procedure; amending
notice of removal; second notice of removal

2. Proceedings After Removal

Pleadings and other records

Process

Preserving right to jury trial

State court jurisdiction terminates; effect of state
court orders

REMAND TO STATE COURT

Motion to remand; burden of proof
Grounds for remand

Waiver of grounds or right to remand

Time limitations; waiver of untimeliness
Costs; sanctions

Review of order granting motion to remand
Review of order denying motion to remand
Proceedings after remand

II. PROCEDURAL CHECKLISTS

§ 5:49

Plaintiff’s checklist

XXXIX
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§ 5:50 Defendant’s checklist

III. FORMS

§ 5:51 Notice of removal
§ 5:52 Joinder in notice of removal
§ 5:53 Motion to remand

CHAPTER 6. SERVICE OF PROCESS
AND OTHER PAPERS

I. LEGAL PRINCIPLES APPLICABLE TO
SERVICE OF PROCESS

A. PROCESS DEFINED

§ 6:1 Statutory definition
§ 6:2 Relationship to jurisdiction

B. CONTENT OF SUMMONS

1. Statutory Requirements for General
Summons

§ 6:3 Standard information

§ 6:4 Information about capacity in which person is
being sued

§ 6:5 Information about fictitiously named defendants

2. Statutory Requirements for Special
Summons

§ 6:6 Summons for which there is mandatory Judicial
Council form

§ 6:7 Summons in other special actions

C. ISSUANCE OF SUMMONS

§ 6:8 Original summons
§ 6:9 Additional summons

D. ELIGIBLE PROCESS SERVERS AND THEIR
FEES

§6:10 Who may serve summons
§ 6:11 Payment and recovery of fees

x1
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E. METHODS OF SERVICE

§ 6:12
§ 6:13
§ 6:14

1. Methods Effective Within California

Personal delivery

Substituted service on natural person

Substituted service on entity other than
natural person

§ 6:14.50 Substituted service upon a private mailbox

§ 6:15
§ 6:16
§ 6:17
§6:18
§6:19

§ 6:20
§ 6:21
§ 6:22

§ 6:23
§ 6:24

§ 6:25
§ 6:26
§ 6:27
§ 6:28

§ 6:29
§ 6:30

§ 6:31
§ 6:32

§ 6:33

§ 6:34

receiving agent
Service by mail
Service by publication
Methods for use in unlawful detainer actions
Other statutory methods
Electronic Service

2. Methods Effective Outside California but
Within United States
All methods effective within California

Service by mail with return receipt
Methods prescribed by law of place

3. Methods Effective Outside United States

Methods prescribed by statute
Effect of Hague Service Convention

PERSONS ON WHOM SERVICE IS MADE

1. Natural Persons

Person or agent

Minors

Adults for whom fiduciary has been appointed
Candidates for public office

2. Entities Other Than Natural Persons

Corporations

Dissolved corporations and corporations that have
forfeited their charters

Joint stock companies or associations

Partnerships and other unincorporated
associations

Public entities

DEADLINES FOR SERVICE

Mandatory dismissal

xli
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§ 6:36

§ 6:37
§ 6:38

§ 6:39
§ 6:40
§ 6:41

$§ 6:42
§ 6:43
§ 6:44
§ 6:45

§ 6:46
§ 6:47
§ 6:48

§ 6:49
§ 6:50

§ 6:51
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Discretionary dismissal
Effect of fast track

PROOF OF SERVICE
1. Necessity of Proof

Jurisdictional requirement
Use of affidavits, certificates, and Judicial Council
Forms

2. Contents of Proof

a. Service Within California

Personal delivery

Substituted service on natural person

Substituted service on entity other than natural
person

Service by mail

Service by publication

Service by posting

Service pursuant to California statute other than
Code Civ. Proc., §§ 413.10 to 417.40

b. Service Outside California

Service in accordance with California statute
Service in accordance with court order
Service in accordance with foreign law

3. Deadline for Return of Service

Statutory deadlines
Effect of fast track

4. Lost Summons

Rules and procedure

II. LEGAL PRINCIPLES APPLICABLE TO
SERVICE OF OTHER PAPERS

A. DEFINITION OF OTHER PAPERS;

§ 6:52
§ 6:53

xlii

PERSONS ON WHOM OTHER PAPERS ARE
SERVED

Examples of other papers
Persons who receive service



TaBLE oF CONTENTS

B.

§ 6:54
§ 6:55

§ 6:56
§ 6:57
§ 6:58
§ 6:59

C.

§ 6:60
§ 6:61
§ 6:62

METHODS OF AND TIME FOR SERVICE

Personal and substituted service

Service by mail, express mail, and overnight
delivery service

Service by telegraph

Service by facsimile transmission

Service by electronic transmission

Time for service

PROOF OF SERVICE

Personal or substituted service
Service by mail
Service by facsimile transmission

III. PROCEDURAL CHECKLIST

§ 6:63 Checklist for service of summons
IV. FORMS
A. SERVICE OF SUMMONS

§ 6:64 Summons [Judicial Council Form SUM 100]

§ 6:64.50 Summons cross complaint [Judicial Council
Form SUM 110]

§ 6:65 Proof of service of summons [Judicial Council
Form POS-010]

$ 6:66 Additional Parties Attachment [Judicial Council Form
982(a)(9)(A); Code Civ. Proc., § 412.20] [Deleted]

§ 6:67 Summons for joint debtor action [Judicial
Council Form SUM 120]

§ 6:68 Declaration supporting issuance of summons
(joint debtor) [Code Civ. Proc., §§ 989, 991]

§ 6:69 Summons for unlawful detainer actions
[Judicial Council Form SUM 130]

§ 6:70 Summons for family law proceedings [Judicial
Council Form FL-110]

§6:71 Proof of service summons [Judicial Council
Form FL-115]

§ 6:72 Summons for family law proceedings involving
joinder [Judicial Council Form FL-375]

§6:73 Substituted service—Declaration of reasonable
diligence [Code Civ. Proc., § 415.20, subd. (b)]

§6:74 Notice and acknowledgment of receipt [Judicial

Council Form POS-015] /Deleted]

xliii



§ 6:74.50

§ 6:75

§ 6:76

§ 6:77

§6:78

§ 6:79

§ 6:80

§ 6:81
§ 6:82
§ 6:83
§ 6:83.70
§ 6:84

§ 6:85

§ 6:86

§ 6:87

B.
§ 6:88

§ 6:89
§ 6:90

xliv
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Proof of service for papers other than a
summons [Form POS-040]

Ex parte application and supporting
declaration for order directing service not
otherwise governed by statute [Code Civ.
Proc., § 413.30]

Order directing service not otherwise governed
by statute [Code Civ. Proc., § 413.30]

Ex parte application and supporting
declaration for order directing posting and
mailing of summons [Code Civ. Proc.,

§ 413.30]

Order directing posting and mailing of
summons [Code Civ. Proc., § 413.30]

Request for Service Abroad of Judicial or
Extrajudicial Documents [Code Civ. Proc.,

§ 413.10, subd. (¢)]

Ex parte application and supporting
declaration for order for publication of
summons [Code Civ. Proc., § 415.50]

Proof of service of summons [Judicial Council Form
POS-010] /Deleted]

Proof of service of summons [Judicial Council
Form FL-115]

Proof of service by mail [Judicial Council Form
FL-335] [Deleted]

Proof of service—Small claims [Judicial
Council Form SC-104]

Plaintiff’s declaration in support of application
for order for service by publication

Process server’s declaration in support of
application for order for service by
publication

Order for publication of summons [Code Civ.
Proc., § 415.50, subd. (b)]

Declaration of publication [Code Civ. Proc.,

§ 417.10, subd. (b)]

SERVICE OF OTHER PAPERS

Declaration of service by direct deposit of papers
in mail

Admission of service [Code Civ. Proc., §§ 417.10,
subd. (d), 417.20, subd. (d)]

Ex parte application and supporting declaration
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for order for service on corporation by delivery
to secretary of state [Code Civ. Proc., § 416.10,
subd. (d); Corp. Code, §§ 1702, 2111]

§ 6:91 Order for service on secretary of state [Code Civ.
Proc., § 416.10, subd. (d); Corp. Code, §§ 1702,
2111]

§ 6:92 Ex parte application and supporting declaration
for order for service on member of
unincorporated association [Code Civ. Proc.,

§ 416.40, subd. (c); Corp. Code, § 24007]

§ 6:93 Order for service on member of unincorporated
association [Code Civ. Proc., § 416.40, subd. (c¢);
Corp. Code, § 24007]

§ 6:94 Written statement regarding foreign partnership
for service on secretary of state [Code Civ.
Proc., § 416.40, subd. (c¢); Corp. Code, § 15800]

§6:95 Notice of motion and supporting declaration to

recover costs of personal service [Code Civ.
Proc., § 415.30, subd. (d)]

§ 6:96 Order recovering costs of personal service [Code
Civ. Proc., § 415.30, subd. (d)]

§ 6:97 Declaration of service by placement of envelope
at business for collection and deposit in mail

§ 6:98 Attorney’s certificate of service by mail

§ 6:99 Declaration of service by personal or substituted
delivery to attorney

§ 6:100 Declaration of service by facsimile transmission

§ 6:101 Civil subpoena—Personal appearance and

production of documents and things [Judicial
Council Form SUBP-002]

CHAPTER 7. PLAINTIFF’S PLEADINGS

I. LEGAL PRINCIPLES
A. COMPLAINTS

1. Content of Complaint

§ 7.1 Nature of pleading
§ 7.2 Required components

2. Captions

§ 7:3 Contents
§ 7:4 Descriptions of parties; fictitious names
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§ 7:5 Defects in caption

§ 7:6
§ 7:7
§7:8
§7:9
§ 7:10

§ 7:11
§7:12
§7:13
§ 7:14

§ 7:15
§ 7:16
§ 7:17
§ 7:18
§ 7:19
§ 7:20
§ 7:21

§ 7:22

§ 7:23
§ 7:24

B.

§ 7:25
§ 7:26
§ 7:27
§ 7:28
§ 7:29
§ 7:30
§ 7:31
§ 7:32

xlvi

3. Body of Complaint

Contents

Numbering causes of action and paragraphs
Prayer or demand for relief

Subscription

Verification

4. Causes of Action

Overview

Stating causes of action separately

Joinder of causes of action

Rule prohibiting splitting of causes of action

5. Allegations

Allegations of party status and venue
Ultimate facts

Direct allegations

Allegations on information and belief
Pleading in the alternative
Incorporation by reference

Election of remedies

6. Preprinted Forms

Judicial Council Forms
7. Filing

Traditional filing
Fax filing

AMENDED AND SUPPLEMENTAL
COMPLAINTS

1. Amending Complaints

Amendments without leave of court
Amendments with leave of court

Types of amendments allowed

Reasons for denial

Procedure for obtaining leave to amend
Form of amendment

Time to amend

Effect of amendment
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§ 7:33
§ 7:34
§ 7:35

C.

§ 7:36
§ 7:37
§ 7:38

§ 7:39

2. Supplemental Complaints

Nature of the pleading
Relation back
Procedure

PLAINTIFF’'S RESPONSIVE PLEADINGS

Demurrer to answer

Answer and demurrer to cross-complaints

Opposing defendant’s demurrer to plaintiff’s
complaint

Filing amended complaint or amendment to
complaint when demurrer sustained with leave
to amend

II. PROCEDURAL CHECKLIST

§ 7:40

Checklist for amending complaints

III. FORMS
A. CAPTIONS TO COMPLAINTS

§ 7:41
§ 7:42

§ 7:43
§ 744

§ 7:45
§ 7:46

B.

§ 7:47
§ 7:48
§ 7:49

§ 7:50

C.

§ 7:51

Multiple parties

Individual plaintiff and corporate and unknown
defendants

Partnership as plaintiff and partnership and
partners individually as defendants

Minor party

Incompetent party

Unified court limited civil case

COMPLAINTS

Sample attorney-drafted complaint (including
first page format)

Sample complaint with multiple causes of action
against multiple parties

Sample complaint for assault and battery and
false imprisonment

Sample complaint for breach of contract

JUDICIAL COUNCIL FORMS

Complaint—Personal injury, property damage,
wrongful death [Judicial Council Form 982.1(1)]
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§ 7:52  Civil case cover sheet (case cover sheets) [Judicial
Council Form CM-010]

§ 7:53 Cause of action—Motor vehicle [Judicial Council
Form 982.1(2)]

§ 7.54 —General negligence [Judicial Council Form
982.1(3)]

§ 7:55 —Intentional tort [Judicial Council Form
982.1(4)]

§ 7:56 —Premises liability [Judicial Council Form
982.1(5)]

§ 7:57 —Products liability [Judicial Council Form
982.1(6)]

§ 7:58 Exemplary damages attachment [Judicial Council
Form 982.1(13)]

§ 7.59 Official Form Complaint and Cross-Complaint:
Contract Actions [Judicial Council Form
982.1(20)]

§ 7:60 Cause of action—Breach of contract [Judicial
Council Form 982.1(21)]

§ 7:61 —Common counts [Judicial Council Form
982.1(22)]

§ 7:62 —Fraud [Judicial Council Form 982.1(23)]

D. AMENDED COMPLAINTS

§ 7.63 Ex parte application for order to amend complaint
[Code Civ. Proc., § 473, subd. (a)]

§ 7.64 Notice of motion for leave to file an amendment
to or amended complaint [Code Civ. Proc., § 473,
subd. (a)]

§ 7:.65 Amendment to complaint to correct errors

§ 7.66 Amended complaint

§ 7:67 Stipulation by parties to amendment of complaint
and order allowing amendment

E. SUPPLEMENTAL COMPLAINTS

§ 7:68 Notice of motion for leave to file a supplemental
complaint and for order permitting filing [Code
Civ. Proc., § 464]

§ 7:69 Sample supplemental complaint
F. PLAINTIFF’'S RESPONSIVE PLEADINGS

§ 7:70  Answer to cross-complaint [Code Civ. Proc.,
§ 432.10]
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§ 7:71

§ 7:72

§ 7:73

§ 7:74

G.

§ 7:75

§7:76
§ 7:77

H

§ 7:78

Notice of hearing on demurrer to answer [Code
Civ. Proc., §8§ 430.40, subd. (b), 1005; Cal. Rules
of Court, rule 3.1320]

Demurrer to entire answer or separate defense
[Code Civ. Proc., §§ 430.40, subd. (b), 430.50,
subd. (b)]

Memorandum of points and authorities in
opposition to defendant’s demurrer to plaintiff's
complaint

Declaration supporting memorandum of points
and authorities in opposition to defendant’s
demurrer to plaintiff’s complaint

ORDERS

Order permitting amendment after hearing on
noticed motion
Order allowing amendment after stipulation

Order permitting filing of supplemental complaint
after hearing on noticed motion

. CONSTRUCTION-RELATED
ACCESSIBILITY CASES

Nature of construction-related accessibility claim

CHAPTER 8. DEMANDS FOR RELIEF

I. LEGAL PRINCIPLES
A. FUNCTION OF DEMAND

§8:1
§ 8:2
§ 8:3
§ 8:4
§ 8:5
§ 8:6

Requirement of demand
Nature of action
Jurisdictional effect
Clarification of complaint
Default judgments
Contested cases

B. CONTENTS OF DEMAND

§ 8:7
§ 8:8
§ 8:9

1. Compensatory Damages

Relief available
General damages
Special damages
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§ 8:10 Statutory damages
2. Punitive Damages

§ 8:11 Definition
§ 8:12 When available

§ 8:13 Requirements for recovery
§ 8:14 Prohibition against statement of amount
§ 8:15 Requirement of amended pleading to recover

punitive damages in particular actions
§ 8:15.10 Punitive damage claims against religious
entities

3. Costs

a. Principles Relating to Recovery of
Costs

§ 8:16 Law governing recovery

§ 8:17 Prevailing party’s right to costs

§ 8:18 “Prevailing party” as specified in Code Civ.
Proc., § 1032, subd. (a)(4)

§ 8:19 Discretionary determination of “prevailing
party”

§ 8:19.50 Prejudgment interest, costs and other
expenses recoverable under Code of Civ. Proc.

§ 998

§ 8:20 Actions involving cross-complaints

§ 8:21 Judgment that could have been rendered in
court of lesser jurisdiction

§ 8:22 Limitations on recovery

§ 8:23 Other statutory provisions for recovery

§ 8:24 Where parties could have been joined

§ 8:25 Where only one of joined parties recovers

§ 8:26 Successive actions

§ 8:27 Recovery from governmental and regulatory
agencies

§ 8:28 Defense costs in bad faith proceedings

§ 8:29 Defendant’s tender of amount

b. Items Recoverable

§ 8:30 Recoverable items
§ 8:31 Excluded items

c. Procedure and Appeal

§ 8:32  Procedure for obtaining costs

1
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§ 8:33 [Reserved]

§ 8:34
§ 8:35
§ 8:36
§ 8:37

§ 8:38
§ 8:39
§ 8:40

§ 8:41
§ 8:42
§ 8:43
§ 8:44
§ 8:45

§ 8:46
§ 8:47

§ 8:48

§ 8:49

§ 8:50
§ 8:51
§ 8:52
§ 8:53
§ 8:54

C.

§ 8:55
§ 8:56
§ 8:57
§ 8:58

D.

§ 8:59

Extension of time
Contesting costs

Costs on appeal

Review other than appeal

4. Attorney’s Fees

Recovery in general

Attorney’s fees authorized by statute

Procedure for obtaining attorney’s fees allowed as
costs by statute

Attorney’s fees authorized by contract under Civ.
Code, § 1717

Effect of amended Code Civ. Proc., § 1033.5

Calculating award under Civ. Code, § 1717

Determination of prevailing party under Civ.
Code, § 1717

Procedure for obtaining fees allowed as costs by
contract

Actions on book accounts

attorney’s fees as affecting determination of
subject matter jurisdiction

Award of attorney’s fees on basis other than by
contract or statute

Pleading

5. Interest

Interest as damages

Tort actions

Effect of Code Civ. Proc., § 685.010, subd. (a)
Contract actions

Demands

DRAFTING THE DEMAND

Form and placement
Multiple parties
Defects

Amendment

SPECIAL CONSIDERATIONS IN
PARTICULAR ACTIONS

Tort actions
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§ 8:60 Contract and quasi-contract actions; pleading
damages

§ 8:61 Specific relief

§ 8:62 Restitution; rescission

§ 8:63 Action for accounting; application

§ 8:64 Notice of amount in action for accounting

E. STATEMENT OF DAMAGES

§ 8:65 Overview
§ 8:66 Request by defendant
§ 8:67 Contents and service

§ 8:68 Statement preserving right to seek punitive
damages

II. PROCEDURAL CHECKLIST

§ 8:69 Checklist of matters to be considered in
recovering costs

III. FORMS

§ 8:70 Demand for relief in action in municipal or justice
court alleging personal injury and property
damage

§ 8:71 Demand for relief in personal injury action in
superior court [Code Civ. Proc., § 425.10, subd.
(b)]

§ 8:72 Demand for relief in contract actions

§ 8:73 Demand for specific performance

§ 8:74 Demand for punitive damages in personal injury
action brought in superior court

§ 8:75  Offer to compromise

Volume PRC2

CHAPTER 9. DEFENDANT’S
PLEADINGS

I. DEMURRERS
A. LEGAL PRINCIPLES

§9:1 Overview of demurrers
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§9:2
§9:3
§ 9:4
§ 9:5
§ 9:6
§ 9:7
§9:8
§9:9
§ 9:10

§9:11
§ 9:12

§ 9:13
§9:14

§9:15

B.

§ 9:16

§ 9:17

§9:18

C.

§9:19

§ 9:20

§ 9:21

§ 9:22

Form and content of demurrers

Grounds for demurrer

General and special demurrers

Preliminary steps before filing a demurrer

Time for objecting by demurrer; mandatory “meet
and confer” required

Responding to demurrer

Hearing and ruling on demurrer

Order after hearing on demurrer; leave to amend

Post demurrer proceedings: time to answer or
amend; notice of ruling

Post demurrer proceedings: demurrer overruled

Post demurrer proceedings: demurrer sustained
without leave to amend

Post demurrer proceedings: demurrer sustained
with leave to amend

Post demurrer proceedings: subsequent
demurrers

Post demurrer proceedings: default/dismissal

PROCEDURAL CHECKLISTS

Procedural matters to be considered when
demurring to complaint or cross-complaint

Procedural matters to be considered regarding
hearing on demurrer to complaint or
cross-complaint

Procedural matters to be considered regarding
post demurrer proceedings

FORMS

1. Notice of Hearing on Demurrer

Notice of hearing on demurrer to complaint [Code
Civ. Proc., § 1005; Cal. Rules of Court, rule
3.1320(c)]

Notice of hearing on demurrer to cross-complaint
[Code Civ. Proc., § 1005; Cal. Rules of Court,
rule 3.1320]

2. Demurrers

Demurrer to entire complaint [Code Civ. Proc.,
§§ 430.10, 430.50, subd. (a)]
Demurrer to single cause of action of complaint
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alleging multiple causes of action [Code Civ.
Proc., § 430.50, subd. (a); Cal. Rules of Court,
rule 3.1320]

Demurrer to cross-complaint filed against
plaintiff [Code Civ. Proc., §§ 430.10, 430.50,
subd. (a)]

Notice of demurrer and demurrer to complaint-
special demurrer [Code Civ. Proc., §§ 430.10,
430.30, subd. (a); Cal. Rules of Court, rule
3.1320]

3. Grounds for Demurrer

Court lacks subject matter jurisdiction [Code Civ.
Proc., § 430.10, subd. (a)]

Person who filed pleading lacks legal capacity to
sue [Code Civ. Proc., § 430.10, subd. (b)]

Another action pending between same parties on
same cause of action [Code Civ. Proc., § 430.10,
subd. (c)]

Defect of parties [Code Civ. Proc., § 430.10, subd.
(D]

Misjoinder of parties [Code Civ. Proc., § 430.10,
subd. (d)]

Complaint or cross-complaint insufficient to
constitute cause of action [Code Civ. Proc.,
§ 430.10, subd. (e)]

Cause of action barred by statute of limitations

Cause of action barred by laches

Plaintiff is not real party in interest

Cause of action barred by former judgment (res
judicata)

Cause of action based on illegal contract

Cause of action barred by statute of frauds

Complaint or cross-complaint fails to allege facts
showing existence and terms of contract

Alleged contract not based on adequate
consideration

Tortious conduct subject to privilege

Complaint or cross-complaint is uncertain [Code
Civ. Proc., § 430.10, subd. (f)]

Complaint or cross-complaint fails to disclose
whether contract is written, oral, or implied by
conduct [Code Civ. Proc., § 430.10, subd. (g)]

Failure to file certificate in action alleging
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§ 9:43

§ 9:44

§ 9:45

§ 9:46

§ 9:47

§ 9:48

§ 9:49

§ 9:50

professional negligence of architect, engineer, or
land surveyor [Code Civ. Proc., § 430.10, subd.
(h)]

Failure to file certificate in adult action for
childhood sexual assault [Cal. Civ. Proc. Code
§ 340.1]

4. Orders

Order overruling demurrer to complaint [Code
Civ. Proc., § 472a, subd. (b)]

Order sustaining demurrer to complaint with
leave to amend [Code Civ. Proc., § 472a, subd.
()]

Order sustaining demurrer to complaint without
leave to amend [Code Civ. Proc., § 472a, subd.
(d)]

5. Notice of Order

Notice of order overruling demurrer
Notice of order sustaining demurrer

6. Judgments Following Ruling on Demurrer

Judgment of dismissal for failure to file amended
complaint within time allowed by court [Code
Civ. Proc., § 581, subd. ()(2)]

Judgment of dismissal following sustaining of
demurrer without leave to amend [Code Civ.
Proc., § 581, subd. (f)(1)]

II. ANSWERS
A. LEGAL PRINCIPLES

§ 9:51
§ 9:52
§ 9:53
§ 9:54

§ 9:55
§ 9:56
§ 9:57
§ 9:58
§ 9:59
§ 9:60

Overview of answers

Form and content of answers

Judicial Council Forms

Requirement that answer contain denials; effect
of failure to deny

General denials

Specific denials

Stating denials

Avoiding the “negative pregnant”

Avoiding “conjunctive denials”

General requirements as to new matter
constituting affirmative defense

v
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§ 9:61 Defenses applicable to all actions
§ 9:62 Defenses applicable to contract actions
§ 9:63 Defenses applicable to tort actions

§ 9:64 Defenses applicable to actions seeking equitable
relief

§ 9:65 Defense of setoff
§ 9:66 Filing and service of answer

B. PROCEDURAL CHECKLIST

§ 9:67 Procedural matters to be considered when
answering complaint or cross-complaint
§ 9:68 General denial

C. FORMS

1. Complete Answers

§ 9:69 Answer to verified complaint [Code Civ. Proc.,
§§ 431.30, subds. (d), (e), (f), 446]

§ 9:70 Official Form Answer: Personal Injury, Property
Damage, Wrongful Death Actions [Judicial
Council Form 982.1(15)]

§ 9:71 General denial [Judicial Council Form PLD-050]

§ 9:72 Official Form Answer: Contract Actions [Judicial
Council Form 982.1(35)]

§ 9:73 Answer to unverified complaint (General Denial)
[Code Civ. Proc., § 431.30, subd. (d)]

§ 9:74 Specific denials [Code Civ. Proc., § 431.30]

§ 9:75 Admissions [Code Civ. Proc., § 431.30]

§ 9:76 Denial on information and belief [Code Civ. Proc.,
§ 431.30]

2. Affirmative Defenses

a. Defenses Available in All Actions

§ 9:77 Cause of action barred by statute of limitations
§ 9:78 Plaintiff is not real party in interest [Code Civ.
Proc., § 367]

§ 9:79 Cause of action barred by former judgment (res
judicata) [Code Civ. Proc., §§ 1908 to 1917]

§ 9:80 Court lacks subject matter jurisdiction [Code Civ.
Proc., § 430.10, subd. (a)]

§ 9:81 Person who filed pleading lacks legal capacity to
sue [Code Civ. Proc., § 430.10, subd. (b)]
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§ 9:82

§ 9:83
§ 9:84
§9:85
§ 9:86
§ 9:87

§ 9:88

§ 9:89

§ 9:90
§9:91
§ 9:92
§ 9:93
§ 9:94

§ 9:95
§ 9:96

§ 9:97
§ 9:98
§ 9:99
§ 9:100

§ 9:101

§9:102
§ 9:103
§9:104
§ 9:105
§ 9:106
§ 9:107
§ 9:108

Another action pending between same parties on
same cause of action [Code Civ. Proc., § 430.10,
subd. (¢)]

Defect of parties [Code Civ. Proc., § 430.10, subd.
(d)]

Misjoinder of parties [Code Civ. Proc., § 430.10,
subd. (d)]

Complaint insufficient to constitute cause of
action [Code Civ. Proc., § 430.10, subd. (e)]

Complaint is uncertain [Code Civ. Proc., § 430.10,
subd. ()]

Defense of payment as to cross-demand for money
[Code Civ. Proc., § 431.70]

Failure to assert cause of action in compulsory
cross-complaint in earlier action [Code Civ.
Proc., § 426.30, subd. (a)]

Claim subject to automatic stay issued in pending
bankruptcy proceeding

Claim discharged in bankruptcy

Release of liability [Civ. Code, § 1541]
Mitigation of damages

Incorporation by reference of previous defenses

Defendant’s right to set off coexisting cross-
demands [Code Civ. Proc., § 431.70]

Estoppel and waiver defenses
Action premature

b. Defenses Available in Contract Actions

Lack of consideration [Civ. Code, § 1550(4)]
Failure of consideration

Impossibility of performance

Contract Executed as result of mistake, fraud,

duress, or undue influence [Civ. Code, §§ 1566
to 1579]

Minority or incompetency of defendant when
contract executed [Civ. Code, § 1556]

Illegal contract [Civ. Code, §§ 1667, 1668]
Tender [Civ. Code, § 1485]

Plaintiff’s breach

Statute of frauds [Civ. Code, § 1624]
Rescission

Novation [Civ. Code, §§ 1530 to 1533]
Account stated
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Accord and satisfaction [Civ. Code, §§ 1521 to
1526]

c. Defenses Available in Tort Actions

Privilege in action alleging intentional tort

Comparative negligence

Express assumption of risk

Primary assumption of risk

Exclusive remedy under workers’ compensation
law [Lab. Code, §§ 3601, 3602]

Statutory immunity under Tort Claims Act [Gov.
Code, §§ 810 to 997.6]

d. Defenses Available in Actions Seeking
Equitable Relief

Laches
Unclean hands
Balancing of conveniences

e. Extension of Time to Answer

Stipulation to extend time to answer [Cal. Rules
of Court, rule 3.110]

Ex parte application for extension to answer

III. CROSS-COMPLAINTS

A.

§ 9:121

§ 9:122
§ 9:123
§ 9:124

§ 9:125

§ 9:126
§ 9:127
§ 9:128
§ 9:129
§ 9:130

Iviii

LEGAL PRINCIPLES

Overview of cross-complaints; statute of
limitations issues

Form and content of cross-complaints
Permissive cross-complaints

Joinder of parties and causes of action in
permissive cross-complaints

Proceedings where court lacks jurisdiction to
determine matters raised in cross-complaint;
judgments in excess of demand asserted in
complaint

Compulsory cross-complaints

Equitable indemnity cross-complaints

Time for filing cross-complaints

Filing and service of cross-complaint

Responding to cross-complaint; special answer of
third-party defendant
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B.

§ 9:131

§9:132

§9:133

§9:134

§ 9:135

§9:136

§ 9:137

§9:138

§9:139

§ 9:140

§ 9:141

PROCEDURAL CHECKLISTS

Procedural matters to be considered when
drafting cross-complaint

Procedural matters to be considered when
asserting cause of action by way of
cross-complaint

FORMS
1. Motions and Supporting Declarations

Notice of motion for order granting leave to file

untimely compulsory cross-complaint [Code Civ.
Proc., § 426.50]

Declaration in support of motion for order
granting leave to file untimely compulsory
cross-complaint [Code Civ. Proc., § 426.50]

Notice of motion for order granting leave to file
untimely permissive cross-complaint against
plaintiff [Code Civ. Proc., § 428.50, subd. (c)]

Declaration in support of motion for order
granting leave to file untimely permissive

cross-complaint against plaintiff [Code Civ.
Proc., § 428.50, subd. (c)]

Notice of motion for order granting leave to file
untimely permissive cross-complaint against
person other than plaintiff [Code Civ. Proc.,

§ 428.50, subd. (c)]

Declaration in support of motion for order
granting leave to file untimely permissive
cross-complaint against person other than
plaintiff [Code Civ. Proc., §§ 428.10, subd. (b),
428.50, subd. (¢)]

Opposition to motion to file permissive
cross-complaint

2. Orders

Order granting leave to file untimely compulsory
cross-complaint [Code Civ. Proc., §§ 426.50,
428.50, subd. (c)]

Order granting leave to file untimely permissive
cross-complaint against plaintiff [Code Civ.
Proc., § 428.50, subd. (c)]
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§ 9:142  Order granting leave to file untimely permissive
cross-complaint against person other than
plaintiff [Code Civ. Proc., § 428.50, subd. (¢)]

3. Cross-Complaints

§ 9:143 Skeletal cross-complaint (against existing or new
party) [Code Civ. Proc., § 428.10]

§9:144 Cross-complaint for indemnity, contribution, and
declaratory relief [Code Civ. Proc., § 428.10]

§ 9:145 Official Form Cross-Complaint: Personal Injury,
Property Damage, Wrongful Death Actions
[Judicial Council Form 982.1(14)]

§ 9:146  Compulsory cross-complaint in breach of
contract action [Code Civ. Proc., § 426.30, subd.
(a)l

§ 9:147 Permissive cross-complaint against third-party
defendant manufacturer in breach of contract
action [Code Civ. Proc., §§ 428.10, subd. (b),
428.70]

§ 9:148 Permissive cross-complaint against third-party
defendant automobile repair shop in action
arising from automobile accident [Code Civ.
Proc., §§ 428.10, subd. (b), 428.70]

§ 9:149 Permissive cross-complaint against tow truck
operator in action arising from automobile
accident [Code Civ. Proc., § 428.10, subd. (b)]

IV. AMENDED AND SUPPLEMENTAL
RESPONSES

A. LEGAL PRINCIPLES

§ 9:150 Overview of amended and supplemental
responsive pleadings

§9:151 Amending responsive pleadings where
permission of court not required

§ 9:152 Amending responsive pleadings where
permission of court required

§ 9:153 Amending responsive pleadings by stipulation

§ 9:154 Filing and service of amended pleadings

§ 9:155 Responding to amended pleadings

§ 9:156 Supplemental cross-complaint or answer

B. CHECKLISTS

§ 9:157 Procedural matters to be considered when
seeking to amend responsive pleadings
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§ 9:158

C.

§ 9:159

§ 9:160

§ 9:161

§ 9:162

§ 9:163

§ 9:164

§ 9:165

§ 9:166

§ 9:167

§9:168

§9:169

Procedural matters to be considered when
seeking to file supplemental answer

FORMS

1. Motions and Supporting Declarations

Notice of motion for order granting leave to file
amended answer or amendment to answer
[Code Civ. Proc., § 473, subd. (a)]

Declaration in support of motion for order
granting leave to file amended answer or
amendment to answer [Code Civ. Proc., § 473,
subd. (a)]

Notice of motion for order granting leave to file
amended permissive cross-complaint or
amendment to permissive cross-complaint
[Code Civ. Proc., § 473, subd. (a)]

Declaration in support of motion for order
granting leave to file amended permissive
cross-complaint or amendment to permissive
cross-complaint [Code Civ. Proc., § 473, subd.
(a)l

Notice of motion for order granting leave to file
amended compulsory cross-complaint or
amendment to compulsory cross-complaint
[Code Civ. Proc., § 426.50]

Declaration in support of motion for order
granting leave to file amended compulsory
cross-complaint or amendment to compulsory
cross-complaint [Code Civ. Proc., § 426.50]

Notice of motion for order granting leave to file
supplemental answer [Code Civ. Proc., § 464]

Declaration in support of motion for order
granting leave to file supplemental answer
[Code Civ. Proc., § 464]

2. Orders

Order granting leave to file amended answer or
amendment to answer [Code Civ. Proc., § 473,
subd. (a)]

Order granting leave to file amended permissive
cross-complaint or amendment to permissive
cross-complaint [Code Civ. Proc., § 473, subd.
(a)]

Order granting leave to file amended compulsory
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cross-complaint or amendment to compulsory
cross-complaint [Code Civ. Proc., § 426.50]

§ 9:170  Order granting leave to file supplemental
answer [Code Civ. Proc., § 464]

CHAPTER 10. RESPONSIVE
PROCEDURES

I. CHALLENGING THE SELECTED FORUM

A. OVERVIEW OF CHALLENGES TO THE
FORUM

§ 10:1 Jurisdictional and geographical challenges
distinguished
§ 10:2 Types of forum challenges available

B. CHALLENGING PERSONAL JURISDICTION

1. Overview of Jurisdictional Challenges

§ 10:3  Grounds for challenging personal jurisdiction
§ 10:4 Summary of available challenge procedures

2. Motion to Quash Service of Summons

a. Legal Principles

§ 10:5 Nature and basis of motion

§ 10:6 Motion to quash combined with motion to stay or
dismiss for inconvenient forum

§ 10:7 Effect of making motion to quash

b. Procedure

§10:8 Time for motion

§ 10:9 Notice of motion

§ 10:10 Supporting and opposing affidavits or
declarations

§10:11  Ruling on motion to quash

§ 10:12 Effect of grant of motion

§ 10:13 Effect of denial of motion

§ 10:14 Review of order; motion for reconsideration

c. Special Procedures Applicable in
Specific Types of Actions
§ 10:15 Unlawful detainer and other summary
proceedings
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§ 10:16
§ 10:17
§ 10:18

§10:19
§ 10:20
§ 10:21

§ 10:22

§ 10:23

§ 10:24

§ 10:25
§ 10:26
§ 10:27
§ 10:28

§ 10:29

§ 10:30

§ 10:31
§ 10:32
§ 10:33

Actions against nonadmitted foreign or alien
insurers

Marital dissolution or separation proceedings

Construction-related accessibility claims

d. Procedural Checklists

Matters to be considered by moving party
Matters to be considered by responding party

e. Forms

Notice of motion to quash service of summons
[Code Civ. Proc., § 418.10]

Declaration in support of motion to quash
service of summons on individual for lack of
personal jurisdiction [Code Civ. Proc., § 418.10]

Declaration of corporate officer in support of
motion to quash service of summons for lack of
personal jurisdiction over corporation [Code
Civ. Proc., § 418.10]

Declaration in support of motion to quash
service of summons for defective service [Code
Civ. Proc., § 418.10]

Declaration in opposition to motion to quash
service of summons [Code Civ. Proc., § 418.10]

Order granting motion to quash service of
summons [Code Civ. Proc., § 418.10]

Order denying motion to quash [Code Civ. Proc.,
§ 418.10, subd. (a)(1)]

Petition for writ of mandate to compel quash
[Code Civ. Proc., § 418.10, subd. (c¢)]

Notice of filing petition for writ of mandate after
denial of motion to quash [Code Civ. Proc.,

§ 418.10, subd. (¢)]

Notice of motion and supporting declaration to
quash—Defendant immune to service of
process or suit [22 U.S.C.A. § 254d; Cal. Const.
art IV, § 14; Pen. Code, §§ 1334.4, 1334.5, 1555]

3. Relief from Default on Jurisdictional
Grounds

a. Legal Principles

Nature and basis of motion
Motion procedure
Motion for relief as special appearance
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§ 10:36
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§ 10:38
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§ 10:40

§ 10:41
§ 10:42

§10:43

§ 10:44

§ 10:45
§ 10:46

§ 10:47
§ 10:48

§ 10:49
§ 10:50

§ 10:51
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Review of order of motion for relief
Collateral attack on judgment

b. Procedural Checklists

Matters to be considered by moving party
Matters to be considered by responding party

c. Forms

Notice of motion for relief from default [Code
Civ. Proc., § 473, subd. (d)]

Declaration in support of motion for relief from
default [Code Civ. Proc., § 473, subd. (d)]

Memorandum of points and authorities in
opposition to defendant’s motion for relief from
default [Code Civ. Proc., § 473, subd. (d)]

Declaration in opposition to motion for relief
from default [Code Civ. Proc., § 473, subd. (d)]

Order on motion for relief from default [Code
Civ. Proc., § 473, subd. (d)]

Order setting aside default and default
judgment and permitting answer [Code Civ.
Proc., § 473, subd. (b)]

Order setting aside default and default

judgment and imposing sanctions [Code Civ.
Proc., § 473, subd. (c¢)(1)]

GEOGRAPHICAL CHALLENGES TO
SELECTED FORUM

1. Overview of Available Challenge
Procedures

Summary of available challenge procedures

Inconvenient forum and venue distinguished

2. Motion to Stay or Dismiss for Inconvenient
Forum

a. Legal Principles

Nature and basis of motion

Factors considered in deciding inconvenient
forum motion

Effect of residence or domicile of party

Effect of forum selection clause in contract

b. Procedure
Time for making motion



TaBLE oF CONTENTS

§ 10:52 Applicable statutory provisions

§ 10:53 Motion combined with motion to quash

§ 10:54  Supporting and opposing affidavits or
declarations

§ 10:55 Ruling on inconvenient forum motion

§ 10:56 Review of order

§ 10:57  Order for stay or for dismissal

¢. Procedural Checklists

§ 10:58 Matters to be considered by moving party
§ 10:59 Matters to be considered by responding party

d. Forms

§ 10:60 Notice of motion to stay or dismiss for
inconvenient forum [Code Civ. Proc., §§ 410.30,
418.10]

§ 10:61 Declaration in support of motion to stay or
dismiss [Code Civ. Proc., § 410.30]

§ 10:62 Declaration in opposition to motion to stay or
dismiss [Code Civ. Proc., § 410.30]

§ 10:63 Order staying action for inconvenient forum
[Code Civ. Proc., § 410.30]

§ 10:64 Order dismissing action for inconvenient forum
[Code Civ. Proc., § 410.30]

3. Motion for Change of Venue

a. Legal Principles

§ 10:65 Nature of venue; jurisdiction and forum non
conveniens distinguished

§ 10:66 Grounds for motion to change venue

§ 10:67 Wrong court

§ 10:68 Convenience of witnesses

§ 10:69 Action by or against county, city, or local agency

§ 10:70  Suspension of court’s power on filing motion

b. Procedure

§10:71 Time for motion to change venue

§ 10:72 Notice of motion to change venue

§ 10:73 Supporting affidavits or declarations
§ 10:74 Opposing affidavits or declarations

§ 10:75 Countermotion to retain venue

§ 10:76  Ruling on motion to change venue

§ 10:77 Award of costs and attorney’s fees
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c. Proceedings After Order

§ 10:78 Original court’s loss of jurisdiction

§ 10:79 Court to which action transferred

§ 10:80 Transmittal of pleadings and papers

§ 10:81 Payment of costs and fees prior to transfer

§ 10:82 Time to file responsive pleading after motion for
change of venue

§ 10:83 Review of orders

§ 10:84 Renewed motion to change venue

d. Procedural Checklists

§ 10:85 Matters to be considered by moving party
§ 10:86 Matters to be considered by responding party

e. Forms

§ 10:87 Stipulation and order changing venue

§ 10:88 Notice of motion to change venue based on
wrong court [Code Civ. Proc., §§ 396b, 397]

§ 10:89 Declaration in support of motion to change
venue based on wrong court [Code Civ. Proc.
§§ 396b, 397]

§ 10:90  Notice of motion to change venue for
convenience, fair trial, or no qualified judge
[Code Civ. Proc., § 397]

§ 10:91 Declaration in support of motion to change
venue for convenience of witnesses [Code Civ.
Proc., § 397]

§ 10:92 Declaration opposing motion to transfer action
(“convenience of witnesses” ground) [Code Civ.
Proc., § 397, subd. (¢)]

§ 10:93 Declaration in support of motion to change
venue on fair trial grounds [Code Civ. Proc.,
§ 397]

§ 10:94 Memorandum of points and authorities in
opposition to motion for change of venue
[Code Civ. Proc., § 397]

§ 10:95 Declaration in opposition to motion for change
of venue [Code Civ. Proc., § 397]

§ 10:96 Notice of motion to change venue in action by
local government [Code Civ. Proc., § 394]

§ 10:97 Declaration in support of defendant’s motion to
change venue in action by local government
[Code Civ. Proc., § 394]

§ 10:98 Notice of countermotion to retain venue [Code
Civ. Proc., § 396b, subd. (d)]
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§ 10:99 Declaration In support of countermotion to
retain venue [Code Civ. Proc., § 396b, subd.
(d)]

§ 10:100  Order changing venue

§ 10:101  Order denying motion to change venue

§ 10:102 Order granting countermotion to retain value
[Code Civ. Proc., § 396b, subd. (d)]

§ 10:103 Notice of motion and supporting declaration to
dismiss for failure to pay costs on change of
venue [Code Civ. Proc., § 399]

§ 10:104 Order dismissing action for failure to pay costs
on change of venue [Code Civ. Proc., § 399]

§ 10:105 Petition for writ of mandate to challenge venue
[Code Civ. Proc., § 400]

II. MOTIONS TO STRIKE

A. LEGAL PRINCIPLES

§ 10:106 Nature and purpose of motion to strike

§ 10:107 Demurrer distinguished

§ 10:108 Pleadings subject to motion to strike

§ 10:109  Grounds for motion to strike

§ 10:110 Effect of making motion to strike

§ 10:111  Anti-SLAPP motion to strike complaint [Code
Civ. Proc., § 425.16]

§ 10:112 Exemption of anti-SLAPP claims [Code of Civ.
Proc., § 425.17]

§ 10:113 SLAPPback actions under Code Civ. Proc.,
§ 425.18

B. PROCEDURE

§ 10:114 Time for motion to strike

§ 10:115 Notice of motion to strike

§ 10:116 Meet and confer requirements

§ 10:117 Supporting papers

§ 10:118 Ruling on motion to strike

§ 10:119 Proceedings after order on motion to strike

§ 10:120 Review of order

§ 10:121 Motions to strike in marital dissolution
proceedings

§ 10:122 [Reserved]

C. PROCEDURAL CHECKLISTS
§ 10:123 Matters to be considered by moving party
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§ 10:127

§10:128

§ 10:129

§ 10:130

§ 10:131
§10:132

§ 10:133

§ 10:134
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Matters to be considered by responding party

FORMS

Notice of motion to strike entire complaint
[Code Civ. Proc., §§ 435 to 437]

Notice of motion to strike whole causes of
action in complaint [Code Civ. Proc., §§ 435 to
437]

Notice of motion to strike allegations and
prayer for relief not supported by complaint
[Code Civ. Proc., §§ 435 to 437]

Notice of motion to strike answer [Code Civ.
Proc., §8§ 435 to 437]

Notice of motion to strike specified matters in
pleading [Code Civ. Proc., §§ 435 to 437; Cal.
Rules of Court, rule 3.1322]

Memorandum of points and authorities in
opposition to motion to strike [Code Civ. Proc.,
§§ 435 to 437]

Declaration in opposition to motion to strike
[Code Civ. Proc., §§ 435 to 437]

Order on motion to strike [Code Civ. Proc.,

§§ 435 to 437]

Notice of motion, motion, and supporting
declaration to strike strategic lawsuit against
public participation (SLAPP suit) [Code Civ.
Proc., § 425.16]

Order striking strategic lawsuit against public
participation (SLAPP suit) [Code Civ. Proc.,

§ 425.16]

III. MOTIONS FOR JUDGMENT ON THE

PLEADINGS

A. LEGAL PRINCIPLES

§ 10:135 Nature and purpose of motion for judgment on
the pleadings

§ 10:136 Meet and confer requirements
§ 10:137 Alternative procedures

B. PROCEDURE
§ 10:138 Time considerations; notice
§ 10:139  Supporting papers and evidence
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§ 10:140 Ruling on motion
§ 10:141 Review of order

C. PROCEDURAL CHECKLISTS

§ 10:142 Matters to be considered by moving party
§ 10:143 Matters to be considered by responding party

D. FORMS

§ 10:144 Notice of motion for judgment on the pleadings

§ 10:145 Memorandum of points and authorities in
opposition to motion for judgment on the
pleadings

§ 10:146  Order on motion for judgment on the pleadings

§ 10:147 Order for judgment on pleadings after failure
to amend

IV. BILL OF PARTICULARS
A. LEGAL PRINCIPLES

§ 10:148 Nature and purpose of bill of particulars

§ 10:149  Actions in which procedure available

§ 10:150 Discovery compared

§ 10:151  Effect of bill of particulars; limits on evidence

B. PROCEDURE

§ 10:152 Demand for bill of particulars
§ 10:153 Form and contents of bill of particulars
§ 10:154 Motion for further bill of particulars

§ 10:155 Preclusion of evidence for failure to comply
with demand

§ 10:156  Review of orders regarding preclusion of
evidence

C. PROCEDURAL CHECKLISTS

§ 10:157 Matters to be considered in demanding bill of
particulars

§ 10:158 Matters to be considered in providing bill of
particulars
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D. FORMS
1. Demands and Motions for Bill of
Particulars
§ 10:159 Demand for bill of particulars [Code Civ. Proc.,
§ 454]

§ 10:160 Bill of particulars [Code Civ. Proc., § 454]

§ 10:161 Notice of motion for further bill of particulars
[Code Civ. Proc., § 454]

§ 10:162 Declaration in support of motion for further bill
of particulars [Code Civ. Proc., § 454]

§ 10:163 Declaration in opposition to motion for further
bill of particulars [Code Civ. Proc., § 454]

§ 10:164 Order on motion for further bill of particulars
[Code Civ. Proc. § 454]

2. Preclusion of Evidence at Trial

§ 10:165 Notice of motion to preclude introduction of
evidence at trial [Code Civ. Proc., § 454]

§ 10:166 Declaration in support of motion to preclude
introduction of evidence at trial [Code Civ.
Proc., § 454]

§ 10:167 Declaration in opposition to motion to preclude
introduction of evidence at trial [Code Civ.
Proc., § 454]

§ 10:168 Order precluding introduction of evidence at
trial [Code Civ. Proc., § 454]

V. SECURITY FOR COSTS
A. LEGAL PRINCIPLES

§ 10:169 Nature and purpose of security for costs
§ 10:170  Actions in which security available

§ 10:171 General bond and undertaking law

§ 10:172 Due process requirements

§ 10:173 Modification of amount of security

B. PROCEDURE

1. Action Brought by Nonresident Plaintiff

§ 10:174 Motion for security and supporting papers
§ 10:175 Motion for discretionary stay
§ 10:176  Opposition to motion for security

Ixx



TaBLE oF CONTENTS

§ 10:177 Order requiring security

§ 10:178 Furnishing security

§ 10:179  Objection to and modification of security
§ 10:180 Dismissal for failure to post security

2. Derivative Suits

§ 10:181 Applicability of security provisions

§ 10:182  Effect of security on right to recover attorney’s
fees

§ 10:183 Motion for security

§ 10:184 Showing required

§ 10:185 Order for security

§ 10:186 Dismissal for failure to post security
§ 10:187 Anticipatory posting of security

3. Actions Against Professionals

a. Building or Construction Professionals

§ 10:188 Scope of security provisions
§ 10:189 Procedure to obtain security
§ 10:190 Order for security

b. Medical Care Professionals

§ 10:191  Scope of security provisions
§ 10:192 Procedure to obtain security
§ 10:193  Order for security

4. Miscellaneous Security Provisions

§ 10:194 Vexatious litigants
§ 10:195 Actions for injunctive relief
§ 10:196 Actions to enforce fair political practices

§ 10:197 Actions against nonadmitted foreign or alien
insurer

C. PROCEDURAL CHECKLISTS

§ 10:198 Matters to be considered in moving for security

§ 10:199 Matters to be considered in responding to
motion for security

D. FORMS

§ 10:200 Notice of motion for order requiring security
§ 10:201 Declaration in support of motion for order
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requiring security in action by nonresident
plaintiff [Code Civ. Proc., § 1030]

§ 10:202 Declaration in support of motion for order
requiring security in derivative suit [Corp.
Code, §§ 800, subd. (¢), 15702, subd. (b)]

§ 10:203 Declaration in support of motion for order
requiring security in action against
professional [Code Civ. Proc., §§ 1029.5,
1029.6]

§ 10:204 Declaration in opposition to motion for order
requiring security

§ 10:205 Order requiring security for costs

§ 10:206 Undertaking [Code Civ. Proc., § 995.330]

§ 10:207 Notice of filing security for costs [Code Civ.
Proc., § 995.370]

88 10:208 to 10:235 [Reserved/

§ 10:236  Answer—Disability Access (DAL-002)

§ 10:237 Defendant’s Application for Stay of Proceedings
and Early Evaluation Conference, Joint
Inspection (DAL-005)

§ 10:238 Confidential Cover Sheet and Declaration re
Documents for Stay and Early Evaluation
Conference (DAL-006)

§ 10:239 Notice of Stay of Proceedings and Early
Evaluation Conference, Joint Inspection
(DAL-010)

§ 10:240  Proof of Service—Disability Access Litigation
(DAL-012)

§ 10:241 Application for Mandatory Evaluation
Conference Under Code of Civil Procedure
Section 55.545 (DAL-015)

§ 10:242 Notice of Mandatory Evaluation Conference
(DAL-020)

CHAPTER 11. AFFIDAVITS,
DECLARATIONS, AND VERIFICATION
OF PLEADINGS

I. LEGAL PRINCIPLES
A. AFFIDAVITS AND DECLARATIONS
1. Use of Affidavits and Declarations
§ 11:1  Overview
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§ 11:2
§ 11:3

§11:4
§ 11:5
§ 11:6
§ 11:7
§ 11:8
§ 11:9

§ 11:10

§11:11
§ 11:12
§ 11:13

§11:14
§ 11:15

§ 11:16
§ 11:17
§ 11:18

B.

§ 11:19
§ 11:20
§ 11:21
§ 11:22
§ 11:23
§ 11:24
§ 11:25

As substitute for sworn oral testimony
Use of verified pleading in lieu of affidavit

2. Technical Requirements

a. Affidavits

Caption

Venue statement
Oath or affirmation
Signature of affiant
Seal

Jurat

b. Declarations

Form of declaration

3. Substantive Requirements of Affidavits
and Declarations

Personal knowledge; information and belief
Hearsay
Ultimate facts, conclusions, and opinions

4. Sufficiency of Affidavits and Declarations

Effect of failure to comply with requirements
Necessity of objection; waiver

5. Choosing Affiants and Declarants

Competency requirements
Attorney as affiant or declarant
Corporations or partnerships

VERIFICATION OF PLEADINGS

General rules governing

When verification is required; exceptions
Who may verify

Form and execution requirements
Advantages and disadvantages to verifying
Failure to verify

Effect of verification on specific privileges

II. PROCEDURAL CHECKLIST

§ 11:26

Checklist for affidavits
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§ 11:27  Checklist for declarations
§ 11:28 Checklist of matters to be considered when
verifying pleadings

III. FORMS

§ 11:29 Affidavit [Code Civ. Proc., § 2003]

§ 11:30  Declaration [Judicial Council Form MC-030]

§ 11:31 Declaration under penalty of perjury executed
within California [Code Civ. Proc., § 2015.5]

§ 11:32  Declaration under penalty of perjury executed
within or without California [Code Civ. Proc.,
§ 2015.5]

§ 11:33  Verification by party [Code Civ. Proc., § 446,
subd. (a)]

§ 11:34  Verification by party’s attorney [Code Civ. Proc.,
§ 446, subd. (a)]

§ 11:35  Verification by third party [Code Civ. Proc.,
§ 446, subd. (a)]

§ 11:36  Verification by corporate officer [Code Civ. Proc.,
§ 446, subd. (a)]

CHAPTER 12. FAST TRACK (TRIAL
COURT DELAY REDUCTION ACT)

I. LEGAL PRINCIPLES

A. BACKGROUND AND OVERVIEW OF TRIAL
COURT DELAY REDUCTION ACT
§ 12:1 Purpose of delay reduction programs
§ 12:2 Role of the Judicial Council
§ 12:3  Role of superior court judges
§ 12:4 Connection between delay reduction and voir dire
§ 12:5 Actions excluded from the program

B. LEGAL SOURCES OF DELAY REDUCTION
PROGRAMS

§ 12:6 Statutory authority

§ 12:7 Delay reduction time goals

§ 12:8 Removal of a case from the court’s control
§ 12:9 Sanctions and dismissal

C. CASE MANAGEMENT TECHNIQUES

§ 12:10 Master calendar or individual calendar
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§12:11
§ 12:12

D.

§12:13
§12:14
§ 12:15
§12:16
§12:17
§ 12:18
§ 12:19
§ 12:20
§ 12:21

E.

§ 12:22
§12:23

§ 12:24
§ 12:25
§ 12:26

G.

§ 12:27
§ 12:28
§ 12:29

§ 12:30
§ 12:31
§ 12:32

Case evaluation
Differential case management

CASE MANAGEMENT PROCEDURES AND
DEADLINES

Overview

Service of process

Responsive pleadings

Service of notice or other paper

Duty to meet and confer

Case management statement

Initial case management conference
Case management order

Additional case management conferences

CONTINUANCES AND EXTENSIONS OF
TIME

Discovery
Arbitration and mediation

SANCTIONS

DOE defendants
Peremptory challenges of judges
By stipulation of the parties

THE COMPLEX CASE IN THE FAST TRACK
WORLD

By order of court
What is a complex case?

Counsel’s designation whether or not a case is
complex

Court determination whether a case is complex
Management of complex cases
Initial case management conference

II. PROCEDURAL CHECKLIST

§ 12:33

Checklist of trial court delay reduction act
guidelines
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III. FORMS FOR USE IN DELAY REDUCTION
PROGRAMS

§ 12:34 Notice of stay of proceedings mandatory form

§ 12:35 Notice of termination or modification of stay
mandatory form

§ 12:36 Case management statement mandatory form

§ 12:37 Ex parte application for extension of time to
serve pleading and orders form

§ 12:38 Civil cover sheet form

§ 12:39 Requirements for expedited jury trial

§ 12:40 Proposed consent order

§ 12:41 Service

§ 12:42  Pretrial exchange

§ 12:43 Pretrial conference

§ 12:44  Voir dire

§ 12:45 Time limits

§ 12:46  Requests for Accomodations by Persons with
Disabilities (Form MC-410)

§ 12:47  Other options available

CHAPTER 13. DISCOVERY

I. PRINCIPLES OF CALIFORNIA CIVIL
DISCOVERY

A. CONSTRUCTION AND SCOPE OF CIVIL
DISCOVERY ACT

§ 13:1 Source and purpose of discovery provisions
§ 13:2 Coverage of Civil Discovery Act

§ 13:3 Immigration status not discoverable

§ 13:4 Local rules regarding discovery motions

B. LIMITS ON DISCOVERY

§13:5 Relevance is basic test of discoverability
§ 13:6 Showing of good cause

§13:7 Discovery and the right of privacy
§13:8 Privileges in general

§13:9 Privilege against self-incrimination

§ 13:10 Lawyer-client privilege

§ 13:11  Marital privileges

§ 13:12  Physician-patient privilege
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§ 13:13
§13:14

§ 13:15
§ 13:16
§ 13:17
§ 13:18

C.

§ 13:19
§ 13:20
§13:21

§ 13:22
§ 13:23

§ 13:24
§ 13:25

D.

§ 13:26
§ 13:27

E.

§ 13:28

§ 13:29

§ 13:30

§ 13:31

§ 13:32

Psychotherapist-patient privilege

Health care review committee proceedings and
records privilege

Tax returns and official information privilege

Protection of attorney’s work product

Constitutionally-based limits

Trial court discretion

GENERAL PROCEDURAL MATTERS

“Meet and confer” requirement

Initial discovery disclosures

Service of discovery notices and other discovery
papers

Informal discovery conference with the court

Financial information with request of punitive
damages

Stipulations modifying discovery procedures

References

SANCTIONS FOR DISCOVERY ABUSE

Misuse of discovery process
Sanctions available

FORMS FOR LIMITING DISCOVERY OR
IMPOSING SANCTIONS

Notice of motion and supporting declaration for
protective order limiting scope of discovery or
restricting extent or use of discovery [Code Civ.
Proc., §§ 2017.020, 2019.030]

Protective order limiting scope of discovery or
restricting extent or use of discovery [Code Civ.
Proc., §§ 2017.020 subd. (a), 2019.030]

Notice of motion and supporting declaration for
order extending time for or reopening discovery
[Code Civ. Proc., § 2024.050]

Order extending time for or reopening discovery
[Code Civ. Proc., § 2024.050, subd. (a)]

Notice of motion and supporting declaration for
order imposing issue, evidence, or terminating
sanction and monetary sanction for failure to
obey discovery order [Code Civ. Proc.,

§§ 2025.480, subd. (g), 2030.300, subd. (e),
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2031.310, subd. (e), 2032.240, subd. (d),
2032.620, subd. (c), 2032.650, subd. (b)]

§ 13:33  Order imposing sanctions for failure to obey
discovery order [Code Civ. Proc., §§ 2025.480,
subd. (g), 2030.300, subd. (e), 2031.310, subd.
(e), 2032.240, subd. (d), 2032.620, subd. (c),
2032.650, subd. (b)]

II. DEPOSITIONS
A. GENERAL PRINCIPLES

§ 13:34  Oral depositions

§ 13:35 Written depositions

§ 13:36  Participants

§ 13:37 Location

§ 13:38  Out-of-state and foreign depositions

§ 13:39 Interstate and international depositions and the
Discovery Act

§ 13:40 Recording depositions

§ 13:41 Deposition officers and reporters

§ 13:42 Proper use of deposition testimony

B. INITIATING ORAL DEPOSITION
DISCOVERY

1. Notice to Parties

§ 13:43  Deposition notice

§ 13:44 Contents of deposition notice

§ 13:45 Telephone, videoconference or other remote
electronic depositions

§ 13:46  Person most qualified deposition

§ 13:47 Managing agent of a party as a deponent
§ 13:48 Service of deposition notice

§ 13:49  Scheduling oral depositions

2. Notice to Nonparties

a. Subpoenaing Nonparty Witnesses and
Records

§ 13:50 Deposition subpoenas

§ 13:51 Requirements of Person to be deposed
§ 13:52 Content of deposition subpoenas

§ 13:53  Service of deposition subpoenas
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§ 13:54
§ 13:55

§ 13:56
§ 13:57
§ 13:58
§ 13:59

§ 13:60
§ 13:61
§13:62
§ 13:63
§ 13:64
§ 13:65

C.

§ 13:66
§ 13:67
§ 13:68
§ 13:69

§ 13:70
§13:71
§ 13:72

§ 13:73

§ 13:74

§ 13:75

§ 13:76

§ 13:77

Conduct of business records deposition
Witness, mileage, and copying fees

b. Subpoenaing Consumer Records

General principles

Notice to consumer

Service of notice of consumer rights
Notice to witness

c. Subpoenaing Employee Records

General principles

Notice to employee

Service of notice of employee rights

Notice to witness

Objection by nonparty employee

Objection by employee who is party to action

RESPONSE TO DEPOSITION NOTICE OR
SUBPOENA

Objections to notice
Motion to quash notice
Motion to quash subpoena
Motion for protective order

MOTIONS TO COMPEL

Compelling noticing party’s attendance

Compelling deponent’s attendance

Compelling deposition responses and/or
document production at deposition

Suspending deposition to seek protective order

PROCEDURAL CHECKLISTS

Matters to consider in initiating oral deposition
of party deponent

Matters to consider in subpoenaing nonparty
deponent for personal appearance and
production

Matters to consider in subpoenaing business
records only

Matters to consider in subpoenaing consumer
records
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§ 13:78 Matters to consider in subpoenaing employee
records

F. FORMS

§ 13:79 Notice of oral deposition of party deponent
[Code Civ. Proc., § 2025.220]

§ 13:80  Notice of oral deposition of nonparty deponent
[Code Civ. Proc., § 2025.220]

§ 13:81 Deposition subpoena for personal appearance
[Judicial Council Form SUBP-015]

§ 13:82 Deposition subpoena for personal appearance
and production of documents and things
[Judicial Council Form SUBP-020]

§ 13:83 Deposition subpoena for production of business
records [Judicial Council Form SUBP-010]

§13:84 Notice to consumer or employee and objection
[Code Civ. Proc., §§ 2025.220, 1985.3; Judicial
Council Form SUBP-025]

§ 13:85 Commission to Take Deposition Outside
California [Code Civ. Proc., § 2026.010(f);
Judicial Council Form DISC-030]

§ 13:86 Notice to consumer or employee and objection
[Code Civ. Proc., § 1985.3; Judicial Council
Form 982(a)(15.5)]

§ 13:87 Consumer release of personal records [Code
Civ. Proc., § 1985.3, subd. (¢)(2)]

§ 13:88 Notice to employee of privacy rights [Code Civ.
Proc., §§ 2025.220, 1985.6, subd. (e); Judicial
Council Form 982(a)(15.5)]

§ 13:89 Notice to consumer or employee and objection
[Code Civ. Proc., § 1985.6; Judicial Council
Form 982(a)(15.5)]

§ 13:90 Employee release of employment records [Code
Civ. Proc., § 1985.6]

§ 13:91 Objections to deposition notice [Code Civ. Proc.,
§ 2025.410]

§ 13:92 Notice of motion for order quashing deposition
notice or subpoena and staying deposition
[Code Civ. Proc., § 2025.410]

§ 13:93 Declaration in support of motion to quash
deposition notice or subpoena and stay
deposition [Code Civ. Proc., § 2025.410, subd.
(el

§ 13:94 Memorandum of points and authorities in
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§ 13:95

§ 13:96

§ 13:97

§ 13:98

§ 13:99

§ 13:100
§ 13:101
§ 13:102
§ 13:103

§ 13:104

§ 13:105

§ 13:106
§ 13:107
§ 13:108
§ 13:109

§ 13:110

§ 13:111

§ 13:112

opposition to motion for order quashing
deposition notice or subpoena and staying
deposition

Declaration in opposition to motion for order
quashing deposition notice or subpoena and
staying deposition

Order staying deposition and quashing
deposition notice

Notice of motion for protective order before
deposition [Code Civ. Proc., §§ 2025.420,
2023.030, subd. (a)]

Memorandum of points and authorities in
opposition to motion for protective order
before deposition

Declaration in opposition to motion for
protective order before deposition

Declaration of records custodian [Evid. Code,

§ 1561, subd. (a)]

Declaration of subpoenaing attorney [Evid.
Code, § 1561, subd. (c)]

Notice of motion to take deposition beyond
geographic limits [Code Civ. Proc., § 2025.260]

Order allowing deposition beyond geographic
limits [Code Civ. Proc., § 2025.260]

Notice of motion to take oral deposition within
20 days of service [Code Civ. Proc.,

§§ 2025.210, 2025.270]

Order allowing deposition within 20 days of
service [Code Civ. Proc., §§ 2025.210,
2025.270]

Ex parte application to shorten time [Code Civ.
Proc., §§ 2025.210, 2025.270]

Notice of motion to extend time to schedule
deposition [Code Civ. Proc., § 2025.270]

Order extending time for scheduling deposition
[Code Civ. Proc., § 2025.270]

Stipulation to take deposition [Code Civ. Proc.,
§§ 2025.270, 2016.030]

Application for appointment of referee to
supervise deposition [Code Civ. Proc., § 639;
Cal. Rules of Court, rules 3.920 to 3.927]

Order to show cause re refusal to answer
deposition questions

Notice of motion for order compelling
attendance and testimony at deposition [Code
Civ. Proc., §§ 2025.440, 2025.450]
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§ 13:113  Notice of motion for order compelling answers
at deposition [Code Civ. Proc., § 2025.480]

§ 13:114 Declaration in support of motion for order
compelling answers at deposition [Code Civ.
Proc., §§ 2025.480, subd. (b), 2016.040]

§ 13:115 Time limits for depositions by other counsel

§ 13:116  Statement of questions and responses in
dispute [Cal. Rules of Court, rule 3.1020]

§ 13:117 Notice of motion for expenses after failure to
appear or serve subpoena [Code Civ. Proc.,

§§ 2025.430, 2025.440]

§ 13:118  Order for payment of expenses [Code Civ. Proc.,
§§ 2025.430, 2025.440]

§ 13:119 Memorandum of points and authorities in
opposition to motion for order compelling
answers at deposition

§ 13:120 Declaration in opposition to motion for order
compelling answers at deposition

§ 13:121 Notice of motion for protective order
terminating or limiting deposition [Code Civ.
Proc., § 2025.420, subd. (a)]

§ 13:122 Declaration in support of motion for protective
order terminating or limiting deposition [Code
Civ. Proc., §§ 2025.420, subd. (a), 2016.040]

§ 13:123 Memorandum of points and authorities in
opposition to motion for order terminating or
limiting deposition

§ 13:124 Declaration in opposition to motion for order
terminating or limiting deposition

§ 13:125 Deposition officer’s certificate on deposition
[Code Civ. Proc., § 2025.540]

§ 13:126  Notice of motion and supporting declaration for
order to suppress deposition [Code Civ. Proc.,
§§ 2025.520, 2025.530]

§ 13:127 Order suppressing deposition [Code Civ. Proc.,
§ 2025.520, subd. (g)]

§ 13:128 Notice of motion and supporting declaration for
leave to take subsequent deposition [Code Civ.
Proc., § 2025.610, subd. (b)]

§ 13:129 Order granting leave to take subsequent
deposition [Code Civ. Proc., § 2025.610, subd.
(b)]

§ 13:130 Notice of motion and supporting declaration for
order to issue commission and letters rogatory
[Code Civ. Proc., §§ 2026.010, 2027.010]
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§ 13:131 Order for commission [Code Civ. Proc.,

§§ 2026.010, subd. (f), 2027.010, subd. (e)
DISC-030]

§ 13:132 Commission to take deposition [Code Civ. Proc.,
§8 2026.010, subd. (f), 2027.010, subd. (e)]

§ 13:133  Letters rogatory [Code Civ. Proc., § 2027.010,
subd. (e)]

§ 13:134  Letter of request under Hague Convention [28
U.S.C.A. § 1781; 23 U.S.T. 2555, T.I.A.S. No.
74444]

§ 13:135 Notice of taking deposition by written
questions [Code Civ. Proc., § 2028.020]

§ 13:136  Written objections to deposition question [Code
Civ. Proc., § 2028.050, subd. (a)]

§ 13:137 Notice of motion and supporting declaration for
order to sustain or overrule objections to
written deposition questions [Code Civ. Proc.,
§ 2028.050, subd. (a)]

§ 13:138 Order sustaining or overruling objections to
written deposition questions [Code Civ. Proc.,
§§ 2028.040, subd. (c), 2028.050, subd. (c)]

§ 13:139 Notice of motion and supporting declaration for
protective order [Code Civ. Proc., § 2028.070]

§ 13:140 Order granting protective order [Code Civ.
Proc., § 2028.070]

§ 13:141  Application for discovery subpoena in action
pending outside California

§ 13:142  Application for discovery subpoena in action for
production of business records pending
outside California

§ 13:143 Application for discovery subpoena in action for
personal appearance pending outside
California

§ 13:144  Application for discovery subpoena in action for
personal appearance and production of
documents and things pending outside
California

§ 13:145 Application for discovery subpoena in action for
inspection of premises pending outside
California

III. INTERROGATORIES

A. GENERAL PRINCIPLES
§ 13:146  Purpose and function
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§13:148
§ 13:149

§ 13:150

B.

§ 13:151
§ 13:152

§ 13:153

C.

§ 13:154
§ 13:155
§ 13:156
§ 13:157

§ 13:158
§ 13:159
§ 13:160
§ 13:161

D.

§ 13:162
§ 13:163

E.
§ 13:164

§ 13:165

F.

§ 13:166

§ 13:167
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Responding parties

Time limits

Limit on number of specially prepared
interrogatories

Judicial Council form interrogatories

INITIATING INTERROGATORY DISCOVERY

Format of interrogatories

Supplemental interrogatories [Code Civ. Proc.,
§ 2030.070]
Service

RESPONDING TO INTERROGATORIES

Time for response
Motion for protective order
Response to propounded interrogatories

Specification and production of documents in
lieu of answer

Objections

Signing response
Service of response
Amended answer

FAILURE TO RESPOND

Motion to compel response

Motion to compel further responses to
interrogatories

PROCEDURAL CHECKLISTS

Matters to consider in initiating interrogatory
discovery

Matters to consider in responding to
interrogatories

FORMS

1. Initiating Interrogatories
Specially prepared interrogatories [Code Civ.

Proc., § 2030.030]

Declaration for additional discovery [Code Civ.
Proc., § 2030.050]
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§ 13:168

§ 13:169

§ 13:170

§ 13:171

§ 13:172

§ 13:173

§ 13:174
§ 13:175

§ 13:176

§ 13:177

§ 13:178

§ 13:179
§ 13:180

§ 13:181

§ 13:182

§ 13:183

Ex parte application to serve interrogatories
within 10 days and order shortening time
[Code Civ. Proc., § 2030.020]

Stipulation increasing number of
interrogatories [Code Civ. Proc., § 2016.030]

Notice of motion and supporting declaration for
protective order when interrogatories exceed
35 [Code Civ. Proc., § 2030.090]

Supplemental interrogatories [Code Civ. Proc.,
§ 2030.070] (Form)

2. Protective Orders

Notice of motion for protective order [Code Civ.
Proc., § 2030.090]

Memorandum of points and authorities in
opposition to motion for protective order as to
interrogatories

Declaration in opposition to motion for
protective order as to interrogatories

Order granting interrogatories protective order
[Code Civ. Proc., § 2030.090]

Notice of motion and supporting declaration for
order substituting oral deposition for
interrogatories [Code Civ. Proc., § 2030.090,
subd. (b)(5)]

3. Responses

Response to interrogatories [Code Civ. Proc.,
§ 2030.210]

Notice of motion and supporting declaration for
order extending time to respond to
interrogatories [Code Civ. Proc., § 2030.260]

Order extending time to respond to
interrogatories [Code Civ. Proc., § 2030.260]

Notice of motion for order compelling response
to interrogatories [Code Civ. Proc., § 2030.290]

Notice of motion for order compelling further
response to interrogatories [Code Civ. Proc.,

§ 2030.300]

Declaration in support of motion for order
compelling further response to interrogatories
[Code Civ. Proc., § 2030.300]

Separate statement of interrogatories and
responses in dispute [Cal. Rules of Court, rule
3.1345]
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4. Compelling Answers

§ 13:184 Memorandum of points and authorities in
opposition to motion for order compelling
further response to interrogatories

§ 13:185 Declaration in opposition to motion for order
compelling further response to interrogatories

§ 13:186 Notice of motion and supporting declaration for
order imposing sanctions for disobedience of
prior court order re interrogatories [Code Civ.
Proc., §§ 2030.290, 2030.300]

IV. REQUESTS FOR ADMISSION
A. GENERAL PRINCIPLES

§ 13:187 Purpose and function

§ 13:188 Participants

§ 13:189 Time limits

§ 13:190 Limit on number of admission requests

§ 13:191 Costs and attorney fees after denial of
Requests for Admission’s is not proven

B. PREPARING AND RESPONDING TO
ADMISSION REQUESTS

§ 13:192 Format and service

§ 13:193 Motion for protective order

§ 13:194 Response to admission request

§ 13:195 Objections

§ 13:196 Signing response

§ 13:197 Service of response

§ 13:198 Amendment or withdrawal of admission

C. FAILURE TO RESPOND

§ 13:199 Motion that requests be deemed admitted
§ 13:200 Relief from failure to respond

§ 13:201 Motion to compel further responses to requests
for admission

§ 13:202 Using admissions and failures to admit at trial

D. PROCEDURAL CHECKLISTS

§ 13:203 Matters to consider in initiating requests for
admission discovery

Ixxxvi



TaBLE oF CONTENTS

§ 13:204
§ 13:205

§ 13:206

E.

§ 13:207

§ 13:208
§ 13:209

§ 13:210

§ 13:211

§ 13:212

§ 13:213

§ 13:214

§ 13:215

§ 13:216

§ 13:217

§ 13:218

§ 13:219

Matters to consider in responding to requests
for admission

Matters to consider in making motion for order
deeming requested matters admitted

Matters to consider in compelling further
responses to requests for admission

FORMS
1. Initiating Request

Requests for Admission [Judicial Council Form
FI-100; Code Civ. Proc., §§ 2033.030,
2033.310]

Requests for admission [Code Civ. Proc.,

§§ 2033.010 to 2033.060]

Declaration for additional discovery [Code Civ.
Proc., § 2033.050]

Stipulation for unlimited number of requests
for admission [Code Civ. Proc., §§ 2033.030 to
2033.050, 2016.030]

Ex parte application and supporting
declaration to serve requests for admission
within 10 days of service of summons/
appearance of party-order shortening time
[Code Civ. Proc., § 2033.020]

Order shortening time to respond to requests
for admission [Code Civ. Proc., § 2033.250]

Notice of motion for protective order [Code Civ.
Proc., § 2033.080]

2. Response

Response to requests for admission [Code Civ.
Proc., §§ 2033.210, 2033.220]

Stipulation extending time to respond to
requests for admission [Code Civ. Proc.,

§ 2033.260]

Notice of motion and supporting declaration for
order extending time to respond to requests
for admission [Code Civ. Proc., § 2033.250]

Order extending time to respond to requests for
admission [Code Civ. Proc., § 2033.250]

Notice of motion and supporting declaration for
protective order re requests for admission
[Code Civ. Proc., § 2033.080]

Order granting protective order re requests for
admission [Code Civ. Proc., § 2033.080]
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§ 13:220 Notice of motion for order relieving responding
party from waiver of objections to requests for
admission [Code Civ. Proc., § 2033.280]

§ 13:221 Memorandum of points and authorities in
opposition to motion for order relieving party
from waiver of objections to requests for
admission

§ 13:222  Declaration in opposition to motion for order
relieving party from waiver of objections to
requests for admission

3. Deemed Admission; Compelling Further
Response

§ 13:223 Notice of motion for order that truth of matters
be deemed admitted [Code Civ. Proc.,
§ 2033.280]

§ 13:224 Declaration in support of motion for order that
truth of matters be deemed admitted [Code
Civ. Proc., § 2033.280]

§ 13:225 Order deeming admitted truth of facts and
genuineness of documents [Code Civ. Proc.,
§ 2033.280]

§ 13:226  Notice of motion for order compelling further
response to requests for admission [Code Civ.
Proc., § 2033.290]

§ 13:227  Order compelling further responses to requests
for admission [Code Civ. Proc., § 2033.290]

4. Amendment; Withdrawal

§ 13:228 Notice of motion for order permitting
amendment or withdrawal of admission [Code
Civ. Proc., § 2033.300, subd. (a)]

§ 13:229 Declaration in support of motion for order
permitting amendment or withdrawal of
admission

§ 13:230 Memorandum of points and authorities in
opposition to motion for order permitting
amendment or withdrawal of admission

§ 13:231 Declaration in opposition to motion for order
permitting amendment or withdrawal of
admission

§ 13:232  Order granting leave to amend or withdraw
admissions [Code Civ. Proc., § 2033.300]
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V. INSPECTION DEMANDS

A.

§ 13:233
§ 13:234
§ 13:235
§ 13:236

B.

§ 13:237
§ 13:238
§ 13:239
§ 13:240
§ 13:241
§ 13:242

C.

§ 13:243
§ 13:244

§ 13:245

D.
§ 13:246

§ 13:247

E.
§ 13:248

§ 13:249

§ 13:250

GENERAL PRINCIPLES

Purpose and function of inspection production
demands

Participants

Items subject to inspection

Inspection and production demand time limits

PREPARING AND RESPONDING TO
INSPECTION DEMANDS

Format and service

Motion for protective order

Production and response to document and
inspection demands

Privilege log

Time for response

Signing response

FAILURE TO RESPOND OR PERMIT
INSPECTION

Motion to compel response

Motion to compel further response to demand
for inspection, copying, testing or sampling

Motion for order compelling compliance

PROCEDURAL CHECKLISTS

Matters to consider in initiating inspection
discovery

Matters to consider in responding to inspection
demand

FORMS

Ex parte motion for order granting leave to
serve inspection demand within 10 days of
service or appearance [Code Civ. Proc.,

§ 2031.020, subd. (¢)]

Demand for inspection of documents [Code Civ.
Proc., § 2031.010, subd. (b)]

Demand for inspection of tangible things [Code
Civ. Proc., § 2031.010, subd. (c)]
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§ 13:251 Demand for inspection of land or premises
[Code Civ. Proc., § 2031.010, subd. (d)]

§ 13:252  Stipulation to extend response time for
inspection demand [Code Civ. Proc.,

§ 2031.270]

§ 13:253 Notice of motion for protective order [Code Civ.
Proc., § 2031.060, subd. (a)]

§ 13:254 Memorandum of points and authorities in
opposition to motion for inspection demand
protective order

§ 13:255  Declaration in opposition to motion for
inspection demand protective order

§ 13:256  Response to demand for inspection [Code Civ.
Proc., § 2031.210]

§ 13:257 Notice of motion for order compelling response
to demand for inspection [Code Civ. Proc.,

§ 2031.300, subd. (b)]

§ 13:258 Notice of motion for order compelling further
response to inspection demand [Code Civ.
Proc., § 2031.310, subd. (a)]

§ 13:259  Declaration in support of motion for order
compelling further response to inspection
demand [Code Civ. Proc., § 2031.310, subd.
(b)(2)]

§ 13:260 Memorandum of points and authorities in
opposition to motion for order compelling
further response to inspection demand

§ 13:261 Declaration in opposition to motion for order
compelling further response to inspection
demand

§ 13:262 Notice of motion for order compelling
compliance [Code Civ. Proc., § 2031.320, subd.
(a)l

VI. PHYSICAL/MENTAL EXAMINATIONS

A. GENERAL PRINCIPLES

§ 13:263 Purpose and function

§ 13:264 Participants

§ 13:265 Time limits on demand

§ 13:266 Examinations pursuant to agreement
§ 13:267 Physical examinations

§ 13:268 Mental examinations
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§ 13:269

B.

§ 13:270
§ 13:271
§ 13:272
§ 13:273

C.

§ 13:274
§ 13:275

D.

§ 13:276
§ 13:277

E.
§ 13:278

F.
§ 13:279

§ 13:280

§ 13:281

§ 13:282

§ 13:283

§ 13:284

§ 13:285

Physical or mental examination of a minor
under 15 years alleging sexual abuse

DEMAND FOR PHYSICAL EXAMINATION

Prerequisites, contents, and service
Response to demand

Compelling response and compliance
Compelling compliance

MOTION FOR MEDICAL EXAMINATIONS

Prerequisites, contents, and service
Court orders

EXAMINATION REPORTS

Demand and exchange of reports
Compelling compliance

PROCEDURAL CHECKLIST

Matters to consider in initiating and
responding to medical examination discovery

FORMS

Stipulation for examination [Code Civ. Proc.,
§ 2016.030]

Defendant’s demand for physical examination
of personal injury plaintiff [Code Civ. Proc.,
§ 2032.220]

Personal injury plaintiff’s response to demand
for physical examination [Code Civ. Proc.,
§ 2032.230]

Notice of motion for order requiring physical or
mental examination [Code Civ. Proc.,
§ 2032.310]

Memorandum of points and authorities in
opposition to motion for order requiring
physical or mental examination

Declaration in opposition to motion for order
requiring physical or mental examination

Notice of motion for order authorizing
examining physician to take additional x rays

at physical examination [Code Civ. Proc.,
§ 2032.520]

xci



CALIFORNIA C1viL PRACTICE

§ 13:286 Declaration in support of motion for order
authorizing examining physician to take
additional x rays at physical examination
[Code Civ. Proc., § 2032.520]

§ 13:287 Order authorizing physician to take additional
x rays at physical examination [Code Civ.
Proc., § 2032.520]

§ 13:288 Notice of motion and supporting declaration to
compel compliance with demand for physical
examination [Code Civ. Proc., §§ 2032.240,
subd. (b), 2032.250, subd. (a)]

§ 13:289 Declaration opposing motion to compel
compliance with demand for physical
examination

§ 13:290 Order compelling compliance with demand for
physical examination [Code Civ. Proc.,

§§ 2032.240 to 2032.250]

§ 13:291 Demand for report of physical examination
[Code Civ. Proc., § 2032.620, subd. (a)]

§ 13:292 Notice of motion and supporting declaration for
order compelling delivery of examination
reports [Code Civ. Proc., § 2032.620]

§ 13:293  Order compelling delivery of examination
reports [Code Civ. Proc., § 2032.620]

VII. EXPERT WITNESS INFORMATION
A. EXCHANGE PROCEDURE

§ 13:294 Purpose and function

§ 13:295 Time limits

§ 13:296 Demand contents and service

§ 13:297 Protective order

§ 13:298 Exchange of information

§ 13:299 Emergency room expert designation
§ 13:300 Supplemental expert witness list

§ 13:301 Treating physicians . . . exchange of
information

§ 13:302 Expert Witness Document Production

§ 13:303 Motion to augment or amend expert witness
list or declaration

§ 13:304 Motion to file untimely expert witness
information

§ 13:305 Expert deposition fees
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B.
§ 13:306

C.
§ 13:307

§ 13:308
§ 13:309

§ 13:310

§ 13:311

§ 13:312

§ 13:313

§ 13:314

§ 13:315

§ 13:316

§ 13:317

§ 13:318

§ 13:319

§ 13:320

PROCEDURAL CHECKLIST

Matters to consider in making or responding to
demand for exchange of expert witness
information

FORMS

Demand for exchange of expert witness
information [Code Civ. Proc., §§ 2034.210,
2034.220, 2034.230, 2034.260]

Written exchange of expert witness information
[Code Civ. Proc., § 2034.260]

Expert witness declaration [Code Civ. Proc.,

§ 2034.260, subd. (¢)]

Notice of motion for order permitting exchange
of lists more or less than 50 days before trial
[Code Civ. Proc., § 2034.230, subd. (b)]

Order permitting exchange of lists more or less
than 50 days before trial [Code Civ. Proc.,

§ 2034.230, subd. (b)]

Notice of motion and supporting declaration for
protective order before exchange [Code Civ.
Proc., § 2034.250]

Notice of motion for order to augment or
amend expert witness information [Code Civ.
Proc., § 2034.610]

Declaration in support of motion for order to
augment or amend expert witness information
[Code Civ. Proc., § 2034.610]

Supplemental expert witness declaration [Code
Civ. Proc., § 2034.620]

Notice of motion and supporting declaration for
order granting leave to submit tardy expert
witness information [Code Civ. Proc.,

§ 2034.710]

Order granting leave to submit tardy expert
witness information [Code Civ. Proc.,
§ 2034.710]

Motion in limine to exclude expert opinion and
supporting declaration [Code Civ. Proc.,
§ 2034.300]

Order granting motion in limine to exclude
expert opinion [Code Civ. Proc., § 2034.300]

Demand for exchange of information in
eminent domain proceedings [Code Civ. Proc.,
§§ 1258.210 to 1258.300]
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§ 13:321  List of expert witnesses in eminent domain
proceeding [Code Civ. Proc., § 1258.240]

§ 13:322 Statement of valuation data by expert witness
in eminent domain proceedings [Code Civ.
Proc., § 1258.260]

D. VIDEO RECORDED DEPOSITIONS

§ 13:323  Video recorded deposition of an expert witness
and/or a treating/consulting witness

§ 13:324 Required notice

§ 13:325 Duties of videographer

§ 13:326 Non-noticing party’s right to video record the
deposition

§ 13:327 Pre video recording discovery by non-noticing
party

§ 13:328  Video recorded deposition at trial in lieu of
available witness

§ 13:329  Special requirements for using video recorded
deposition at trial

VIII. PERPETUATING TESTIMONY OR
PRESERVING EVIDENCE

A. PRIOR TO FILING LAWSUIT

§ 13:330 Circumstances permitting perpetuating
testimony or preserving evidence to be used at
trial

§ 13:331 Discovery methods permitted to perpetuate
testimony or preserve evidence

§ 13:332 Requirements for petition to perpetuate
testimony or preserve evidence to be used in a
potential lawsuit

§ 13:333  Service of petition to perpetuate testimony or
preserve evidence to be used in a potential
lawsuit

§ 13:334 Court findings, considerations and orders on
petition to perpetuate testimony or preserve
evidence in anticipation of a lawsuit

§ 13:335 Use of discovery conducted to perpetuate
testimony or preserve evidence in anticipation
of a lawsuit

B. WHILE APPEAL IS PENDING OR TIME TO
APPEAL HAS NOT EXPIRED

§ 13:336  Circumstances permitting perpetuating
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§ 13:337

§ 13:338

§ 13:339

§ 13:340

testimony or preserving evidence to be used
after appeal from a California judgment

Three discovery methods to perpetuate
testimony or preserve evidence to be used
while appeal is pending

Requirements for petition to perpetuate
testimony or preserve evidence pending
appeal and service thereof

Court findings and order on petition to
perpetuate testimony or preserve evidence
pending appeal

Use of deposition taken to perpetuate
testimony or preserve evidence pending
appeal

Volume PRC3

CHAPTER 14. MOTION PRACTICE
I. NOTICED MOTIONS

A.

§14:1
§ 14:2
§ 14:3
§ 14:4
§ 14:5

§ 14:6
§ 14:7
§ 14:8
§ 14:9
§ 14:10
§ 14:11

B.
§ 14:12

C.

§ 14:13

LEGAL AND PROCEDURAL
REQUIREMENTS

Overview of motion practice

Motions to compel discovery

Motion papers

Privacy in motion papers

Definitions of identifying characteristics, online
identifiers and protected persons

Notice of motion

Memorandum of points and authorities

Affidavits and declarations

Service and filing

Time of notice or hearing

Tentative ruling

PROCEDURAL CHECKLIST

Checklist of matters to be considered in drafting
and filing motions

FORMS

1. Motions Generally
Notice of motion and motion with supporting

XCcv



§ 14:14
§ 14:15

§ 14:16

§ 14:17

§ 14:18

§ 14:19

§ 14:20
§ 14:21

§ 14:22

§ 14:23

§ 14:24

§ 14:25

§ 14:26

§ 14:27

§ 14:28
§ 14:29

§ 14:30

xevi
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papers [Code Civ. Proc., §§ 1005, 1010; Cal.
Rules of Court, rule 3.1110]

Declaration in support of motion

Declaration—Sample Separate Declaration—
Judicial Council Form [MC-030]

Memorandum of points and authorities in
support of motion

Notice of motion and motion to be relieved as
counsel—Civil [Code Civ. Proc., § 284(2); Cal.
Rules of Court, rule 3.1362]

Declaration in support of attorney’s motion to be
relieved as counsel [Code Civ. Proc., § 284(2);
Cal. Rules of Court, rule 3.1362]

Notice of application by out of state attorney to
appear as counsel pro hac vice in pending
litigation [Cal. Rules of Court, rule 9.40]

Limited scope representation

Application by out of state attorney to appear as
counsel pro hac vice in pending litigation [Cal.
Rules of Court, rule 9.40]

Notice of motion and motion for order
compelling plaintiff in quiet title action to
procure title report [Code Civ. Proc., § 762.040]

Declaration in support of motion for order
compelling plaintiff in quiet title action to
procure title report [Code Civ. Proc., § 762.040]

Application for permission to file memorandum
of points and authorities exceeding page limit
[Cal. Rules of Court, rule 3.1113]

Declaration in support of application for
permission to file memorandum of points and
authorities exceeding page limit [Cal. Rules of
Court, rule 3.1113]

Telephone appearance-caption notation in notice
of motion [Cal. Rules of Court, rule 3.670]

Telephone appearance-separate notice of intent
to appear by telephone [Cal. Rules of Court,
rule 3.670]

Proposed order drafted by attorney

Notice of ruling on motion [Code Civ. Proc.,

§ 1019.5]

2. Proof of Service

Proof of service by mail-direct deposit in mail
[Code Civ. Proc., § 1013a(1)]
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§ 14:31 Proof of service by mail-business practice to
entrust deposit to others [Code Civ. Proc.,
§ 1013a(3)]

§ 14:32  Proof of service by mail-certificate of service by
attorney [Code Civ. Proc., § 1013a(2)]

§ 14:33  Proof of service by express mail [Code Civ. Proc.,
§ 1013, subd. (¢)]

II. EX PARTE APPLICATIONS AND ORDERS
TO SHOW CAUSE

A. NATURE AND PURPOSE

§ 14:34 Ex parte motions and applications

§ 14:35 Provisions for ex parte motions and applications

§ 14:36  Notice of ex parte applications

§ 14:37 Filing of ex parte applications

§ 14:38 Five required documents

§ 14:39 Required content of an ex parte application

§ 14:40 Supporting declaration

§ 14:41 Appearance at ex parte hearing

§ 14:42 Disclosure of prior ex parte application is
required

§ 14:43 Orders to show cause

B. PROCEDURAL CHECKLIST

§ 14:44 Checklist of matters to be considered in drafting
and filing ex parte applications and orders to
show cause

C. FORMS

§ 14:45 Ex parte application and order [Cal. Rules of
Court, rules 3.1200 to 3.1207]

§ 14:46  Declaration in support of ex parte application
[Cal. Rules of Court, rules 3.1200 to 3.1207]

§ 14:47 Declaration of notice in support of ex parte
application [Cal. Rules of Court, rules 3.1200 to
3.1207]

§ 14:48 Proposed order on ex parte application [Cal.
Rules of Court, rules 3.1200 to 3.1207]

III. OPPOSITION TO MOTIONS

A. LEGAL AND TACTICAL CONSIDERATIONS
§ 14:49 Factors to consider
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§ 14:50 Requirements

B. PROCEDURAL CHECKLIST

§ 14:51 Checklist of matters to be considered in drafting
and filing papers in opposition to a motion

C. FORMS

§ 14:52 Declaration in opposition to motion
§ 14:53 Memorandum of points and authorities in
opposition to motion

IV. FILING BY FACSMILE TRANSMISSION

A. BACKGROUND; PROCEDURAL
REQUIREMENTS

§ 14:54 Fax filing

§ 14:55 Filing of papers by fax

§ 14:56  Filing of signed documents
§ 14:57 Transmission record

B. PROCEDURAL CHECKLIST

§ 14:58 Checklist of matters to be considered in drafting
and filing papers by facsimile transmission

C. FORMS

§ 14:59 Notice of motion and motion filed by fax [Cal.
Rules of Court, rule 2.304]

§ 14:60 Facsimile transmission cover sheet [Judicial
Council Form 2009]

§ 14:61 Notice of motion and motion for order to file
document nunc pro tunc [Cal. Rules of Court,
rule 2.304]

§ 14:62 Declaration of proof of transmission by fax [Cal.
Rules of Court, rule 2.304]

V. SHORTENING AND EXTENDING TIME

A. LEGAL AND PROCEDURAL
REQUIREMENTS

§ 14:63  Shortening time
§ 14:64 Extending time
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B.

§ 14:65

§ 14:66

§ 14:67

§ 14:68

§ 14:69

PROCEDURAL CHECKLIST

Checklist of matters to be considered in drafting
and filing motions or applications to shorten or
extend time

FORMS

Ex parte application for order and order
shortening time [Code Civ. Proc., § 1005, subd.
(b); Cal. Rules of Court, rule 3.1300(b)]

Declaration in support of ex parte application for
order shortening time [Cal. Rules of Court, rule
3.1300(b)]

Ex parte application for order and order
extending time to file motion [Code Civ. Proc.,

§ 1054, subd. (a), Cal. Rules of Court, rule 2.20]

Ex parte application and order extending time to
serve notice of motion or reschedule hearing
[Code Civ. Proc., § 1054, subd. (a); Cal. Rules of
Court, rule 2.20]

VI. HEARING AND DETERMINATION; ORDERS

A.

§ 14:70
§ 14:71

§ 14:72
§ 14:73

PROCEDURE IN DETERMINING MOTION

Resolving dispute without hearing

Hearing date; failure to appear or seek
continuance; court reporter at hearing

Evidence

Evidence; court reporters

§ 14:74 [Reserved]

§ 14:75
§ 14:76
§ 14:77

§ 14:78
§ 14:79
§ 14:80
§ 14:81
§ 14:82
§ 14:83
§ 14:84

B.

§ 14:85

Interpreters in court

Requirements of interpreters

Appointment of certified/registered and
noncertified/nonregistered interpreters

Language access representative

Lodging complaints about language access

Limited scope representation

Tentative rulings

Orders

Notice

Reconsideration or renewal of motion

PROCEDURAL CHECKLIST
Checklist of matters to be considered in drafting
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papers relating to hearing and determination of
motion

C. FORMS

§ 14:86 Request for court to take judicial notice [Evid.
Code, §§ 452, 453, Cal. Rules of Court, rule
3.1306]

§ 14:87 Request to present oral evidence in support of
motion [Cal. Rules of Court, rule 3.1306]

§ 14:88 Order after hearing

§ 14:89 Order in accordance with uncontested tentative
ruling

§ 14:90 Order relieving attorney as counsel for party in
pending litigation [Code Civ. Proc., § 284(2);
Cal. Rules of Court, rule 3.1362]

§ 14:91 Order on application by out of state attorney to
appear as counsel pro hac vice in pending
litigation [Cal. Rules of Court, rule 9.40]

§ 14:92 Order compelling plaintiff in quiet title action
to procure title report [Code Civ. Proc.,
§ 762.040]

§ 14:93 Notice of court’s order granting or denying
motion [Code Civ. Proc., § 1019.5]

§ 14:94 Notice of motion and motion renewing prior
motion [Code Civ. Proc., § 1008, subd. (b)]

§ 14:95 Declaration in support of motion renewing
prior motion [Code Civ. Proc., § 1008, subd.
(b)]

§ 14:96 Notice of motion and motion to reconsider
[Code Civ. Proc., § 1008, subd. (a)]

§ 14:97 Declaration in support of motion to reconsider
[Code Civ. Proc., § 1008, subd. (a)]

§ 14:98 Ex parte application to revoke prior order for
failure to adhere to statutory requirements
and order [Code Civ. Proc., § 1008, subds. (b)
and (d)]

§ 14:99 Confidential information form

§ 14:100 Notice of limited scope representation

§ 14:101 Confidential information form under Civil Code
§ 3.36

§ 14:102 Application to be relieved as attorney on
completion of limited scope representation

§ 14:103 Request for Court Reporter by Party with Fee
Waiver
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§ 14:104 Motion to Place Documents Under Seal Under
Code of Civil Procedure Section 367.3
(SH-020)

§ 14:105 Declaration in Support of Motion to Place
Documents Under Seal Under Code of Civil
Procedure Section 367.3 (SH-022)

§ 14:106 Order on Motion to Place Documents Under
Seal Under Code of Civil Procedure Section
367.3 (SH-025)

VII. REMOTE APPEARANCES
A. TELEPHONE APPEARANCES

§ 14:107 Appearance by telephone
§ 14:108 Giving notice of telephone appearance

§ 14:109 Notice of telephone appearance at ex parte
hearings

§ 14:110 Changed circumstances and telephone
appearances

§ 14:111  The court requires the parties to personally
appear

B. REMOTE ELECTRONIC APPEARANCES

§ 14:112 Remote electronic appearances generally
§ 14:113 What may be conducted remotely

§ 14:114 Court may require in-person appearance
§ 14:115 Notice of remote appearances

§ 14:116  Opposition to remote proceedings

C. FORMS

§ 14:117 Notice of Remote Appearance (RA-010)

§ 14:118 Opposition to Remote Proceeding at
Evidentiary Hearing or Trial (RA-015)

§ 14:119  Order Regarding Remote Appearance (RA-020)
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CHAPTER 15. SANCTIONS UNDER
CODE CIV. PROC,, §§ 128.5 AND 128.7;
VEXATIOUS LITIGANTS

I. SANCTIONS UNDER CODE CIV. PROC,,
§ 128.5

A. LEGAL PRINCIPLES

1. Statutory Purpose of Code Civ. Proc.,
§ 128.5; Who May Be Awarded Sanctions

§ 15:1 Overview of Code Civ. Proc., § 128.5
§ 15:2 Award of sanctions to party to civil proceeding

2. Persons Subject to Sanctions

§ 15:3  Party to civil proceeding
§ 15:4 Attorney of party
§ 15:5 Attorney of nonparty

3. Sanctionable Conduct

a. General Considerations

§ 15:6  General parameters of frivolous actions or
tactics

§ 15:7 Elements necessary to show intent to harass or
cause unnecessary delay

§ 15:8 Necessity of showing subjective bad faith

§ 15:9 Propriety of awarding sanctions for negligent
conduct

§ 15:10 Necessity of showing willfulness

b. Specific Conduct

§ 15:11 Overview of sanctioned conduct

§ 15:12  Frivolous complaints, cross-complaints, answers
and other responsive pleadings

§ 15:13 Complaints against improper party or in
furtherance of a person’s right to petition or
free speech and delaying tactics

4. Required Notice of Motion for Sanctions

§ 15:14 Contents and form of notice of motion for
sanctions
§ 15:15 Time requirements

cii
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§ 15:16

§ 15:17

§ 15:18

§15:19
§ 15:20

§ 15:21
§ 15:22

§ 15:23

§ 15:24
§ 15:25

§ 15:26

Sanctions must be requested in a separate
motion

Special notice requirements for imposition of
sanctions against party’s attorney

5. Sanction Hearings
Scope of hearing

6. Amount of Sanctions

General rules regarding amount of sanctions

Sanctions based concurrently on Code Civ. Proc.,
§ 128.5 and other statutes

7. Sanction Orders

General rule requiring statement of facts

Review of orders awarding or denying sanctions
under Code Civ. Proc., § 128.5

PROCEDURAL CHECKLIST

Checklist of procedural matters to be considered
when filing a motion for sanctions under
section 128.5

FORMS

Notice of motion and motion for sanctions under
Code Civ. Proc., § 128.5

Declaration in support of motion for sanctions
under Code Civ. Proc., § 128.5

Order granting motion for payment of attorney’s
fees and costs as sanctions under Code Civ.
Proc., § 128.5

II. SANCTIONS UNDER CODE CIV. PROC.,

§ 128.7
A. LEGAL PRINCIPLES
1. Basis for Awarding Sanctions
§ 15:27 Overview of Code Civ. Proc., § 128.7
§ 15:28 Conduct subject to sanctions
2. Persons Subject to Sanctions; Types of
Sanctions
§ 15:29 Persons subject to sanctions
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§ 15:30 Types of sanctions that may be imposed

§ 15:31 Limitations on types of sanctions that may be
imposed

§ 15:32  Assessing punitive damages for maintaining
certain actions

3. Procedure for Imposing Sanctions
a. Overview

§ 15:33 Who may bring sanction motion; basis for
sanction order

b. Motion by Party

§ 15:34 Separate motion required
§ 15:35 Service of motion; delay in filing required

§ 15:36 Award of reasonable expenses and attorney’s
fees incurred in bringing or opposing motion

c. Motion by Court
§ 15:37 Show cause order; 30-day cooling-off period

B. CHECKLISTS

§ 15:38  Checklist of procedural matters to be considered
when motion for sanctions is filed by party

§ 15:39  Checklist of procedural matters to be considered
when court seeks to impose sanctions on its
own motion

C. FORMS

§ 15:40 Notice of motion and motion for order imposing
sanctions under Code Civ. Proc., § 128.7

§ 15:41 Declaration in support of motion for order
imposing sanctions under Code Civ. Proc.,
§ 128.7

§ 15:42  Order imposing sanctions under Code Civ. Proc.,
§ 128.7

§ 15:43  Order by court to appear and show cause why
sanctions should not be imposed under Code
Civ. Proc., § 128.7

§ 15:44  Opposition to motion for sanctions [Code Civ.
Proc., § 128.7]

civ
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III. VEXATIOUS LITIGANTS

A.

§ 15:45
§ 15:46
§ 15:47
§ 15:48
§ 15:49
§ 15:50
§ 15:51
§ 15:52
§ 15:53

B.

§ 15:54

§ 15:55

§ 15:56

§ 15:57
§ 15:58

§ 15:59

§ 15:60

§ 15:61

§ 15:62

§ 15:63

LEGAL PRINCIPLES

Purpose of vexatious litigants statutes

Definition of vexatious litigant

Validity of vexatious litigants statutes

Timing and grounds for requesting security

Stay of litigation

Hearing

Order to furnish security; amount

Dismissal of action on failure to post security

Prefiling order prohibiting filing of new
litigation; dismissal for lack of merit

PROCEDURAL CHECKLIST

Matters to be considered in filing motion to
furnish security under Code Civ. Proc., §§ 391
to 391.6

FORMS

Notice of motion and motion for order requiring
plaintiff to furnish security [Code Civ. Proc.,
§ 391.1]

Declaration in support of motion for order
requiring plaintiff to furnish security [Code Civ.
Proc., § 391.1]

Order requiring plaintiff to furnish security
[Code Civ. Proc., § 391.1]

Prefiling order—Vexatious litigant [Judicial
Council Form VL-100]

Notice of motion and supporting declaration for
prefiling order preventing filing by vexatious
litigant [Code Civ. Proc., § 391.7, subd. (a)]

Notice that vexatious litigant is subject to
prefiling order [Code Civ. Proc., § 391.7, subd.
(©)]

Request and order to file new litigation by
vexatious litigant [Judicial Council Form
VL-110]

Order to File New Litigation by Vexatious
Litigant [Judicial Council Form VL-115]

Application for Order to Vacate Prefiling and
Remove Name from Statewide Vexatious
Litigant List [Judicial Council Form VL-120]
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§ 15:64 Order on Application for Order to Vacate
Prefiling and Remove Plaintiff/Petitioner from
Judicial Council [Judicial Council Form
VL-125]

CHAPTER 16. PROVISIONAL
REMEDIES; BONDS AND
UNDERTAKINGS

I. ATTACHMENT
A. LEGAL PRINCIPLES
1. Nature of Remedy

§ 16:1 Attachment compared with other provisional
remedies

§ 16:2 Strategy for choosing attachment

§ 16:3 Overview of attachment procedure

§ 16:4 Defensive strategies

§ 16:5 Actions in which attachment is authorized

§ 16:6 Election of remedies

§ 16:7 Waiver

§ 16:8 Property subject to attachment

§ 16:9 Property exempt from attachment

§ 16:10 Amount secured by attachment

§ 16:11 Use of Judicial Council forms

2. Noticed Hearing Procedure for Attachment

§ 16:12 Plaintiff’s application for writ of attachment

§ 16:13  Showing of merits of underlying claim

§ 16:14 Plaintiff's notice of application and hearing

§ 16:15 Service on defendant

§ 16:16 Defendant’s notice of opposition and supporting
affidavit

§ 16:17 Defendant’s claim of exemption

§ 16:18 Plaintiff’s response to defendant’s opposition or
claim of exemption

§ 16:19 Continuances; effect on protective order

§ 16:20 Hearing on application

§ 16:21 Issuance of right to attach order and writ of
attachment; determination of claim of
exemption

§ 16:22 Issuance of additional writs after noticed right
to attach order
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§ 16:23

§ 16:24
§ 16:25
§ 16:26
§ 16:27
§ 16:28

§ 16:29

§ 16:30

§ 16:31
§ 16:32

§ 16:33
§ 16:34

§ 16:35
§ 16:36

§ 16:37

§ 16:38

§ 16:39
§ 16:40
§ 16:41
§ 16:42
§ 16:43

§ 16:44
§ 16:45
§ 16:46

Ex parte procedure for obtaining additional
writs

3. Ex Parte Hearing Procedure for Obtaining
Writ of Attachment

Requirement of great or irreparable injury

Application for ex parte order and writ; affidavit

Issuance of ex parte order and writ

Defendant’s claim of exemption

Setting aside ex parte right to attach order and
quashing writ

Plaintiff’s application to obtain additional writs
based on ex parte right to attach order

4. Temporary Protective Orders

Plaintiff’s application for temporary protective
order

Issuance of temporary protective order

Temporary protective order in lieu of writ of
attachment

Effect of temporary protective order on transfers

Lien created by service of temporary protective
order

Duration of temporary protective order

Modification or vacation of temporary protective
order

5. Proceedings Against Nonresident
Nonresident attachment

6. Undertakings

Security for attachment

7. Writ and Lien of Attachment

Contents of writ and notice of attachment

Enforcement procedures

Levy by process server

Additional enforcement procedures

Management and disposition of attached
property

Lien of attachment

Postlevy claim of exemption

Release of attachment and return of property
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Liability for wrongful attachment
Effect of bankruptcy or assignment to creditors

PROCEDURAL CHECKLISTS

Checklist for writ of attachment with noticed
hearing and opposition

Checklist for defendant’s claim of exemption

Checklist for application for ex parte writ of
attachment; motion to quash

Checklist for additional writs of attachment

Checklist for ex parte writ of attachment against
nonresident and motion to quash

Checklist for application for temporary
protective order; temporary protective order;
motion to modify temporary protective order

Checklist for writ of attachment; notice of
attachment; instructions to levying officer;
garnishee’s memorandum

Checklist for release of excess attached property

FORMS

1. Forms Respecting Writs of Attachment

Application for Right to Attach Order, Writ of
Attachment, and Temporary Protective Order
[Judicial Council Form AT-105; Code Civ. Proc.,
§ 482.030]

Notice of Application and Hearing for Right to
Attach Order and Writ of Attachment [Judicial
Council Form AT-115; Code Civ. Proc.,

§ 482.030]

Right to Attach Order After Hearing and Order
for Issuance of Writ of Attachment [Judicial
Council Form AT-120; Code Civ. Proc.,

§ 482.030]

Declaration regarding great or irreparable injury
in support of ex parte application for writ of
attachment [Code Civ. Proc., §§ 485.010,
485.210]

Ex Parte Right to Attach Order and Order for
Issuance of Writ of Attachment (Resident
Defendants) [Judicial Council Form AT-125]

Ex Parte Right to Attach Order and Order for
Issuance of Writ of Attachment (Nonresident
Defendants) [Judicial Council Form AT-130]
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§ 16:63

§ 16:64

§ 16:65

§ 16:66

§ 16:67

§ 16:68

§ 16:69
§ 16:70
§ 16:71

§ 16:72

§ 16:73

§ 16:74

§ 16:75

§ 16:76

Temporary Protective Order (Attachment)
[Judicial Council Form AT-140]

Application and Notice of Hearing for Order to
Terminate, Modify or Vacate Temporary
Protective Order [Judicial Council Form
AT-145]

Notice of Opposition to Right to Attach Order
and/or Claim of Exemption [Judicial Council
Form AT-155]

Declaration opposing right to attach order
and/or claim of exemption

Application to Set Aside Initial Ex Parte Right
to Attach Order and Writ of Attachment
[Judicial Council Form AT-170]

Order to Set Aside Initial Ex Parte Right to
Attach Order and Writ of Attachment [Judicial
Council Form AT-175]

2. Forms Respecting Levies on Property

Writ of Attachment [Judicial Council Form
AT-135]

Notice of Attachment [Judicial Council Form
AT-165]

Ex parte application or notice of motion re
perishable property [Code Civ. Proc., § 488.700]

Order appointing receiver or directing action-
perishable property [Code Civ. Proc., § 488.700]

3. Forms Respecting Undertakings by
Sureties

Undertaking by Personal Sureties [Judicial
Council Form AT-160]

Application to Substitute Defendant’s
Undertaking, Increase Plaintiff's Undertaking,
Determine Sufficiency of Plaintiff’'s Sureties, or
Release Attached Property [Judicial Council
Form AT-170]

Order to Substitute Defendant’s Undertaking,
Increase Plaintiff's Undertaking, Determine
Sufficiency of Plaintiff's Sureties, or Release
Attached Property [Judicial Council Form
AT-175]

4. Forms Respecting Third Parties;
Garnishees

Application and Order for Appearance and
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Examination of Third Person [Judicial Council
Form AT-138, EJ-125]

§ 16:77 Memorandum of Garnishee [Judicial Council
Form AT-167, EJ-152]

5. Forms for Liens in Pending Actions

§ 16:78 Motion for creation of lien in pending action or
proceeding [Code Civ. Proc., §§ 491.410,
491.415]

§ 16:79  Order permitting creation of lien [Code Civ.
Proc., §§ 491.410, 491.415]

§ 16:80 Notice of Lien in Pending Action or Proceeding
[Judicial Council Form AT-180]

§ 16:81 Declaration in support of defendant’s motion to
claim exemption from lien [Code Civ. Proc.,

§§ 491.415, subd. (c), 491.470]

§ 16:82 Order determining exemption and terminating
lien or attaching judgment or satisfying lien in
pending action or proceeding [Code Civ. Proc.,
§§ 491.460, 491.470]

II. CLAIM AND DELIVERY OF PERSONAL
PROPERTY

A. LEGAL PRINCIPLES

§ 16:83 Overview

§ 16:84 Application for writ; undertaking
§ 16:85 Temporary restraining order

§ 16:86 Papers to be served and filed

§ 16:87 Hearing, writ, and order

§ 16:88 Defensive strategies

§ 16:89 Levy and custody

§ 16:90 Use of Judicial Council forms

B. PROCEDURAL CHECKLISTS

§ 16:91 Checklist for application for and opposition to
writ of possession
§ 16:92  Checklist for levy of writ of possession

C. FORMS

§ 16:93 Application for Writ of Possession and
Temporary Restraining Order [Judicial
Council Form CD-100; Code Civ. Proc.,
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§§ 512.010, 512.020, 512.070, 512.090,
513.010, 513.020, 1010 to 1012]

§ 16:94 Notice of Application for Writ of Possession and
Hearing [Judicial Council Form CD-110; Code
Civ. Proc., § 512.040]

§ 16:95 Writ of Possession [Judicial Council Form CD-
130; Code Civ. Proc., §§ 512.020 to 512.120,
514.010, 514.030, 514.040, 515.010, 515.020,
1010, 1054a, 1056]

§ 16:96 Declaration for Ex Parte Writ of Possession
[Judicial Council Form CD-180; Code Civ.
Proc., §§ 512.010, 512.020]

§ 16:97 Application and Notice of Application and
Hearing for Order to Quash Ex Parte Writ of
Possession [Judicial Council Form CD-160;
Code Civ. Proc., §§ 512.020, 1005, 1010]

§ 16:98 Order for Release and Redelivery of Property
[Judicial Council Form CD-170; Code Civ.
Proc., §§ 512.020, 1005, 1010]

§ 16:99 Declaration for Temporary Restraining Order
for Claim and Delivery [Judicial Council Form
CD-190; Code Civ. Proc., §§ 513.010, 513.020]

§ 16:100 Temporary Restraining Order for Claim and
Delivery [Judicial Council Form CD-200; Code
Civ. Proc., §§ 513.010, 513.020, 515.010, 527]

§ 16:101 Undertaking by Personal Sureties [Judicial
Council Form CD-140, AT-160; Code Civ.
Proc., §§ 515.010, 515.020]

§ 16:102 Notice of Exception to Sureties and Hearing on
Justification of Sureties [Judicial Council
Form CD-150; Code Civ. Proc., §§ 512.020,
512.060, 513.010, 514.030, 515.030, subd. (d),
830, 1013al

III. INJUNCTIONS
A. LEGAL PRINCIPLES

1. Nature of Remedy

§ 16:103 Overview

§ 16:104 Types of injunctions

§ 16:105 When injunction may be granted

§ 16:106  Specific injunctions authorized by statute
§ 16:107 Alternatives to injunction

§ 16:108 Who can grant an injunction
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§ 16:109 Limitations on parties
§ 16:110 Timing of injunction

2. Temporary Restraining Orders

§ 16:111 Required papers

§ 16:112 Affidavits and declarations

§ 16:113  Certification of notice

§ 16:114  Great or irreparable harm requirement

§ 16:115 Ex parte hearing on temporary restraining
order

§ 16:116  Issuance of temporary restraining order

§ 16:117 Service after ex parte order issued

3. Preliminary Injunctions

§ 16:118 Notice

§ 16:119 Required papers

§ 16:120 Hearing on preliminary injunction

§ 16:121 Standard for grant of preliminary injunction
§ 16:122 Issuance of preliminary injunction

4. Permanent Injunction

§ 16:123  Grant of permanent injunction
5. Conditions and Enforcement

§ 16:124 Undertakings

§ 16:125 Duration of injunction

§ 16:126  Enforcement of injunction by contempt
§ 16:127 Recovery on undertaking

6. Defenses To Injunction

§ 16:128 Defensive strategies

§ 16:129 Legal defenses to injunctions

§ 16:130 Defenses specific to injunctions affecting
government or courts

§ 16:131 Equitable defenses to issuance of injunction

§ 16:132 Responses after injunction has been issued

§ 16:133 Motion to dissolve or modify

§ 16:134  Appeal from order granting or denying
injunction

B. PROCEDURAL CHECKLIST

§ 16:135 Checklist for obtaining and opposing
injunctions

cxii



TaBLE oF CONTENTS

C.

§ 16:136
§ 16:137
§ 16:138
§ 16:139

§ 16:140

§ 16:141
§ 16:142
§ 16:143
§ 16:144
§ 16:145
§ 16:146

§ 16:147

§16:148

§ 16:149

§ 16:150

§ 16:151

§ 16:152

FORMS
1. Forms for Temporary Restraining Order

Verified complaint for temporary restraining
order and injunction

Ex parte application for temporary restraining
order and order to show cause

Declaration supporting application for
temporary restraining order

Certificate regarding notice of application for
temporary restraining order

Temporary restraining order and order to show
cause why injunction should not issue

2. Forms for Preliminary Injunction

Notice of motion and motion for preliminary
injunction

Written opposition to preliminary injunction
[Code Civ. Proc., § 527]

Verified answer to complaint for preliminary
injunction

Order granting preliminary injunction

Order denying preliminary injunction and
dissolving temporary restraining order [Code
Civ. Proc., § 527]

Notice of motion and motion to vacate or
modify injunction

Order vacating or modifying injunction

3. Injunction Prohibiting Civil Harassment

Request for Civil Harassment Restraining
Orders [Judicial Council Form CH-100; Code
Civ. Proc., §§ 527.6 and 527.9]

Notice of Court Hearing [Judicial Council Form
CH-109]

Response to Request for Civil Harassment
Restraining Orders [Judicial Council Form
CH-120]

Civil Harassment Restraining Order After
Hearing [Judicial Council Form CH-130]

Reissuance temporary restraining order
[Judicial Council Form CIV-025 Code Civ.
Proc., § 527, subd. (d)(5)]
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IV. RECEIVERSHIP
A. LEGAL PRINCIPLES

§ 16:153 Overview

§ 16:154 When appointment of receiver is authorized

§ 16:155 Appointment on noticed motion

§ 16:156 Appointment on ex parte motion and order to
show cause

§ 16:157 Selection of receiver

§ 16:158 Order of appointment; undertaking

§ 16:159 Powers and duties of receiver

§ 16:160 Agents, accounts, and compensation

§ 16:161 Unclaimed funds in receiver’s hands

§ 16:162 Release of receiver and winding up receivership

§ 16:163 Defensive strategies

B. PROCEDURAL CHECKLIST
§ 16:164 Checklist to obtain or oppose receivership

C. FORMS

§ 16:165 Complaint for dissolution of partnership and
for ex parte appointment of receiver

§ 16:166  Application for ex parte appointment of
receiver, temporary restraining order, and
order to show cause

§ 16:167 Affidavit supporting application for ex parte
order appointing receiver [Cal. Rules of Court,
rule 3.1175]

§ 16:168 Order appointing receiver ex parte and order to
show cause why appointment should not be
confirmed [Cal. Rules of Court, rule 3.1176]

§ 16:169 Order confirming appointment of receiver [Cal.
Rules of Court, rule 3.1176]

§ 16:170 Notice of motion and motion for order
appointing receiver

§ 16:171 Declaration in opposition to appointment of
receiver [Code Civ. Proc., § 564; Cal. Rules of
Court, rule 3.1176]

§ 16:172  Order appointing receiver on noticed motion
[Code Civ. Proc., § 564; Cal. Rules of Court,
rule 3.1177]

§ 16:173 Receiver’s Oath and Undertaking [Code Civ.
Proc., § 567]
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§16:174

§ 16:175

§ 16:176
§ 16:177
§ 16:178

§ 16:179

§ 16:180
§ 16:181

§ 16:182

Petition for order to show cause re contempt
for failure to deliver property to receiver
[Code Civ. Proc., §§ 568, 1209]

Order to show cause re contempt for failure to
deliver property to receiver [Code Civ. Proc.,
§§ 570, 1209]

Notice of motion and motion for discharge of
receiver and substitution of another receiver
Declaration supporting motion for discharge of

receiver

Petition reporting unclaimed funds [Code Civ.
Proc., § 570]

Order directing payment of unclaimed funds to
state treasury and allowing receiver costs
[Code Civ. Proc., § 570]

Final account and report and petition for
discharge [Cal. Rules of Court, rule 3.1177]
Notice of hearing on final account [Cal. Rules

of Court, rule 3.1177]

Order settling final account and discharging

receiver [Cal. Rules of Court, rule 3.1177]

V. DEPOSITS INTO COURT

A.

§ 16:183
§ 16:184
§ 16:185

B.

§ 16:186
§ 16:187
§ 16:188
§ 16:189
§ 16:190
§ 16:191
§ 16:192

C.

§ 16:193
§ 16:194

D.
§ 16:195

DEPOSITS NOT IN LIEU OF BOND

Overview
Deposit procedure
Delivery and possession

DEPOSITS IN LIEU OF BOND

Overview

Types of property deposited
Amount and value of property
Interest on deposit

Obligation of principal
Enforcement against deposit
Return of deposit

PROCEDURAL CHECKLISTS

Checklist for deposits not in lieu of bond
Checklist for deposits in lieu of bond

FORMS

Notice of motion and motion for order requiring

CxXv



CALIFORNIA C1viL PRACTICE

deposit or delivery of property [Code Civ.
Proc., § 572]

§ 16:196  Order requiring deposit in court or delivery to
another

§ 16:197 Order directing sheriff to enforce order for
deposit [Code Civ. Proc., § 574]

§ 16:198 Motion for order directing auditor or controller
to issue warrant and for county treasurer to
pay money on deposit in court [Code Civ.
Proc., § 573; Gov. Code, § 68084]

§ 16:199  Order directing auditor or controller to issue
warrant and county treasurer to pay money
on deposit in court [Code Civ. Proc., § 573;
Gov. Code, § 68084]

VI. BONDS AND UNDERTAKINGS
A. LEGAL PRINCIPLES

§ 16:200 Definitions

§ 16:201 State as beneficiary

§ 16:202 Sureties on bond

§ 16:203 Contents, filing, and service

§ 16:204 Approval and duration

§ 16:205 Objections to bonds

§ 16:206 Hearing on objection

§ 16:207 Increasing or decreasing amount of bond

§ 16:208 Release or substitution of sureties on litigation
bond

§ 16:209 New, additional, and supplemental bonds
§ 16:210 Enforcement of liability on bond

§ 16:211 Enforcement liens for benefit of state

§ 16:212 Defensive strategies

B. PROCEDURAL CHECKLISTS

§ 16:213  Checklist relating to sureties
§ 16:214  Checklist relating to bonds

C. FORM
§ 16:215 Bond [Code Civ. Proc., § 995.330]
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CHAPTER 17. DECLARATORY RELIEF

I. NATURE AND PURPOSE

§ 17:1  General statutory authority

§ 17:2 Purpose of action

§ 17:3 Declaratory relief treated as civil action;
demurrer to declaratory relief action

§ 17:4 Classification as equitable or sui generis

§ 17:5 Cumulative nature of action

II. SUBJECTS OF DECLARATORY RELIEF

A. UNDER CODE CIV. PROC., § 1060 AND GOV.
CODE, § 11350

§17:6 Overview

§ 17:7 Contracts

§17:8 Insurance contracts

§17:9 Deeds, covenants, and servitudes

§ 17:10 Challenges to government bodies

§ 17:11 Challenges to administrative agencies
§ 17:12 Statutes, ordinances, and regulations
§ 17:13 Taxation

§ 17:14 Declarations on criminal liability

B. UNDER OTHER STATUTES
§ 17:15  Specific statutes authorizing relief

III. REQUIREMENTS TO BRING ACTION

§ 17:16  Existence of actual controversy

§ 17:17  Effect of past controversy

§ 17:18 Effect of future controversy

§ 17:19 Standing; interest in controversy

IV. GROUNDS FOR DENIAL OF RELIEF

§ 17:20 Discretion of trial court

§ 17:21  Availability of alternative remedy

§ 17:22  Availability of specific statutory remedy

§ 17:23 Circumvention of statutory right

§ 17:24  Circumvention of statutory prohibition on
mandamus and injunction
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§ 17:25 Failure to exhaust administrative remedies
§ 17:26  Statute of limitations and laches

§ 17:27 Pending action

§ 17:28 Moot case

§17:29 Res judicata

V. PROCEDURE
A. JURISDICTION AND VENUE

§ 17:30  General jurisdictional rules apply

§ 17:31 Jurisdictional provisions of Code Civ. Proc.,
§ 1060

§ 17:32  Abuse of Code Civ. Proc., § 1060 jurisdiction

§ 17:33 Venue

§ 17:34 Federal jurisdiction

B. INDISPENSABLE PARTIES
§ 17:35 Requirement of joinder

C. PLEADINGS AND MOTIONS

§17:36  Complaint

§ 17:37 Demurrer

§ 17:38 Answer

§17:39 Cross-complaint

§ 17:40 Motion for judgment on the pleadings
§ 17:41 Motion for summary judgment

D. TRIAL
§ 17:42 Statutory precedence
§ 17:43 Right to jury trial

E. JUDGMENT

§ 17:44 Judgment should be conclusive and complete
§ 17:45 Form and contents

§ 17:46  Procedure where plaintiff state cause of action
but is not entitled to declaratory relief

VI. PROCEDURAL CHECKLIST

§ 17:47 Checklist of matters to be considered when
bringing action for declaratory relief
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VII. FORMS

§ 17:48 Complaint for declaratory relief on contract

§ 17:49 Complaint for declarator relief regarding
validity or interpretation of statute or
ordinance

§ 17:50 Answer to complaint for declaratory relief
regarding validity or interpretation of
ordinance

§ 17:51 Judgment for declaratory relief on contract

§ 17:52 Sample paragraph ordering declaratory relief
regarding statute or ordinance

CHAPTER 18. DEFAULT AND DEFAULT
JUDGMENT

I. ENTRY OF DEFAULT
A. LEGAL PRINCIPLES

1. General Considerations

§ 18:1 Overview

§ 18:2 Effects of entry of default

§ 18:3 Waiver of right to default

§ 18:4 Default of less than all defendants

§ 18:5 Default as discovery sanction

§ 18:6 Ethical considerations

§ 18:7 Effect of Trial Court Delay Reduction Act

2. What Constitutes Default

§ 18:8 Failure of defendant to file proper response

§ 18:9 Failure of defendant to further respond after
initial response

§ 18:10 Failure to respond to cross-complaint

§ 18:11 Amendment of complaint after entry of default

3. Requirements and Procedures for Entry of
Default

§ 18:12 Overview
§ 18:13  Service of process

§ 18:14 Notice to defaulting party of application for
entry of default

§ 18:15 Expiration of time in which to respond

cxix



CALIFORNIA C1viL PRACTICE

§ 18:16 Statement of damages
§ 18:17 Nature of clerk’s duties
§ 18:18 Use of Judicial Council form

B. PROCEDURAL CHECKLIST
§ 18:19 Entry of default

C. FORMS

§ 18:20 Request for entry of default [Judicial Council
Form CIV-100]

§ 18:21 Stipulation that defendant’s answer to plaintiff’s
original complaint is answer to amended
complaint

II. JUDGMENT ON DEFAULT
A. LEGAL PRINCIPLES

1. Restrictions and Limitations on Default
Judgments

§ 18:22 Particular proceedings

§ 18:23 Particular defendants

§ 18:24 Defendant’s military status
§ 18:25 Extent of relief available

2. Entry of Default Judgment by Clerk

§ 18:26 When clerk may act

§ 18:27 Attorney’s fees

§ 18:28 When complaint states multiple causes of action
§ 18:29 When defendant’s liability is several

§ 18:30 Procedures

3. Entry of Default Judgment by Court

§ 18:31 When court must act

§ 18:32 Procedures and documentation for court’s entry
of default judgment

§ 18:33 Hearing on default
§ 18:34 When defendant served by publication

B. PROCEDURAL CHECKLIST
§ 18:35 Entry of default judgment
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C. FORMS

§ 18:36  Declaration in lieu of testimony [Code Civ. Proc,
§ 585, subd. (d)]
§ 18:37 Default judgment by clerk

§ 18:38  Default judgment by court; when service other
than by publication

§ 18:39 Default judgment by court; when service by
publication

§ 18:40 Court’s judgment when plaintiff lacks proof of
defendant’s military status [50 App. U.S.C.A.
§ 520(1)]

§ 18:41 Default judgment by court; on cross-complaint

§ 18:42 Notice shortening time for relief in real or
personal property action [Code Civ. Proc, § 473,
subd. (b)]

§ 18:43 Request to fix attorney’s fees

§ 18:44 Declaration regarding military status

§ 18:45 Ex parte application for order appointing
attorney for defendant under Soldiers’ and
Sailors’ Civil Relief Act [50 App. U.S.C.A.
§ 5201

CHAPTER 19. SUBMISSION OF
AGREED CASE

I. LEGAL PRINCIPLES
A. OVERVIEW OF REMEDY

§ 19:1 Nature and purpose

§ 19:2 Settlement in public interest

§ 19:3 Agreed case and declaratory relief distinguished

§19:4 Agreed case and summary judgment
distinguished

B. SUBMISSION BEFORE ACTION FILED

1. Requirements of Agreed Statement

§ 19:5 Question in difference
§ 19:6 Affidavit

2. Procedure
§19:7 Filing
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§ 19:8 Hearing, judgment, and enforcement
§19:9 Appeal

C. SUBMISSION AFTER ACTION FILED
§ 19:10 Procedure

II. PROCEDURAL CHECKLIST

§ 19:11 Checklist of matters to be considered when
submitting an agreed case before action is filed

III. FORMS
§ 19:12 Submission of agreed case [Code Civ. Proc.,
§ 1138]

§ 19:13 Declaration of attorneys in support of
submission of agreed case
§ 19:14 Stipulation to agreed facts

§ 19:15 Judgment on submitted controversy [Code Civ.
Proc., § 1139]

CHAPTER 20. JUDGMENT PURSUANT
TO STIPULATION

I. LEGAL PRINCIPLES

A. OVERVIEW

§ 20:1 Definitions

§ 20:2 Former practice

§ 20:3 Statutory procedure: Code Civ. Proc., § 664.6

§ 20:4 Modernization of Code Civ. Proc., § 664.6

§ 20:5 Effect of stipulated judgment

§20:6 Judgment as judicial determination of liability
§ 20:7 Summary judgment distinguished

§ 20:8 Offer to compromise distinguished

§ 20:9 Confession of judgment distinguished

B. WHO MAY STIPULATE TO JUDGMENT

§ 20:10 Parties to pending litigation
§ 20:11  Attorney’s authority to bind client

C. FORMAL REQUIREMENTS
§ 20:12 Format for statutory procedure
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§ 20:13 Oral agreement before the court
§ 20:14  Written stipulation
§ 20:15 Enforcement procedures for formally deficient
stipulation
D. DRAFTING THE SETTLEMENT
AGREEMENT
§ 20:16  Settlement allowing immediate entry of
judgment
§ 20:17 Settlement conditioning entry of judgment
§ 20:18 Discretion of court in construction of stipulation
§ 20:19 Construction of stipulated judgment
E. PROCEDURE
§ 20:20 Judgment may be entered on motion
§ 20:21 Discretion of court
§ 20:22  Jurisdiction
§ 20:23 Judgment to be entered
F. ATTACKING THE STIPULATED
JUDGMENT
§ 20:24 Opposing the motion
§ 20:25 Challenging the judgment
§ 20:26  Appeal
II. FORMS
§ 20:27 Stipulation allowing immediate entry of
judgment
§ 20:28 Stipulation for conditional entry of judgment
§ 20:29 Notice of motion for entry of judgment pursuant
to stipulation
§ 20:30 Order granting motion for entry of judgment
§ 20:31 Judgment pursuant to stipulation
§ 20:32 Judgement [Form JUD-100]
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CHAPTER 21. SUMMARY JUDGMENT
I. SUMMARY JUDGMENT

§ 21:1 Nature and purpose of summary judgment;
summary adjudication distinguished

§ 21:2 Materiality
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§ 26:35

§ 26:36

§ 26:37

§ 26:38

§ 26:39
§ 26:40
§ 26:41
§ 26:42
§ 26:43

General and special references
2. Reference

a. Overview

Referee’s role

Types of reference
Procedure

Referee’s report
Challenging referee’s report

b. Reference by Agreement

Reference by agreement; proposed order for
reference

Objections to appointment; referee’s disclosure
or prior relationships with parties

Use of court facilities and court personnel; order
for appropriate hearing site

Motion to withdraw stipulation or to seal
records; complaint for intervention

c. Reference by Order

Reference by order; motion for reference order
Selecting referee; objection to reference

Use of court facilities

Discovery referees

Report of Referee (ADR-111)
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3. Temporary Judge
§ 26:44  Stipulating to judge pro tempore
§ 26:45 Disqualification of privately compensated judge
§ 26:46  Use of court facilities, court personnel, and
jurors; order for appropriate hearing site
§ 26:47 Motion to withdraw stipulation or to seal
records; complaint for intervention

D. ARBITRATION

1. Overview

§ 26:48 ADR features of arbitration
§ 26:49 Regulation of arbitration
§ 26:50 Judicial and contractual arbitration compared

2. Judicial Arbitration

§ 26:51 Cases subject to judicial arbitration
§ 26:52 Cases exempt from judicial arbitration
§ 26:53 Establishing amount in controversy
§ 26:54 Choosing the arbitrator

§ 26:55 Scheduling arbitration hearing

§ 26:56 Preparing for hearing

§ 26:57  Special rules of evidence

§ 26:58 Conducting arbitration hearing

§ 26:59  Arbitrator’s award

§ 26:60 Judgment on award

§ 26:61 Requesting trial de novo

§ 26:62 Consequences of requesting trial

3. Contractual Arbitration

(a) Contractual Arbitration Generally

§ 26:63 Overview of California contractual
arbitrations
§ 26:64 Preemption under the Federal Arbitration Act

(FAA), 9 US.CA.§1)
§ 26:64.10 Ending Forced Arbitration of Sexual Assault
and Sexual Harassment Act of 2021

§ 26:65 Congressional control of arbitration
§ 26:66 Enforceable arbitration agreements
§ 26:67 Mass filings for arbitration

§ 26:68 SB 707: Sanctions against drafters of
employment and consumer arbitration
agreements
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§ 26:69

§ 26:70
§ 26:71
§ 26:72
§ 26:73
§ 26:74
§ 26:75
§ 26:76
§ 26:77

§ 26:78
§ 26:79
§ 26:80

§ 26:81
§ 26:82

§ 26:83
§ 26:84
§ 26:85
§ 26:86

§ 26:87

§ 26:88
§ 26:89

§ 26:90
§ 26:91

§ 26:92

AB 51: Restricting an employer’s mandated
predispute arbitration agreement

Arbitration and associated proceedings

Procedure to compel arbitration

Determining arbitrability

Defenses to petition to compel arbitration

Choice-of-law re procedural rules

Choice-of-law re substantive rules

Choice of venue

Preventing conflicting awards when there is a
pending court action

Medical services arbitrations
Arbitrator fees and arbitration costs

(b) Unconscionability

Denying petition to compel arbitration based
upon unconscionability

Court’s duties in deciding unconscionability

Unconscionability of the entire contract or
merely the arbitration provision in the contract

Procedural unconscionability

Substantive unconscionability

Unconscionability and class actions

Arbitration and the Private Attorney General
Act (PAGA)

What the parties must show when
unconscionability is claimed

(¢) Waiver

Waiver of arbitration rights generally

Factors considered in deciding whether or not
arbitration was waived

(d) Selection of Arbitrator

When the parties agree on selection of arbitrator
Petitioning the court for appointment of
arbitrator

(e) Powers of the Superior Court During
Arbitration

Limited powers of the superior court after
matter ordered to arbitration pursuant to
contract
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§ 26:94
§ 26:95

§ 26:96
§ 26:97
§ 26:98
§ 26:99

§ 26:100

§26:101
§ 26:102
§ 26:103

§ 26:104
§ 26:105

§ 26:106
§ 26:107
§ 26:108

§ 26:109

§ 26:110
§ 26:111
§ 26:112
§26:113
§26:114
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Powers retained by the superior court after
matter ordered to arbitration pursuant to
contract

(f) The Five Year Rule

The five year rule generally
Power to dismiss under five year rule when case
in arbitration

(g) Party Arbitrators

When contract requires three arbitrators
Party arbitrator need not be neutral

(h) Nonsignatories

Basic rule regarding nonsignatories to an
arbitration agreement

Numerous exceptions to basic
rule-nonsignatories are held to arbitrate

Court’s statutory powers under Code of Civ.
Proc., § 1281(c), when dealing with
nonsignatories to an arbitration agreement

Arbitrator has no power to order nonsignatory/
nonparty to arbitration

Non parties consenting to join arbitration
proceedings

Equitable estoppel allows nonparty to join
arbitration

Medical care nonsignatories

Nonsignatories held to arbitrate medical
negligence issues, based upon contract signed
by another

Wrongful death of an adult

Elder care actions and nonsignatories

Code requirements regarding elder care
arbitrations

Can a person entering a residential care
facility bind a nonsignatory child to an
arbitration agreement executed at time of
admission?

Power of attorney

Patients Bill of Rights

Nonsignatory minors and Guardians ad Litem

Medical care arbitrations and minors

Loss of consortium action by a nonsignatory



TaBLE oF CONTENTS

§ 26:115  Dillon v. Legg allegations by a nonsignatory
§ 26:116 Non consumer nonsignatories
§ 26:117 Incorporation of a non party by reference

(1) Provisional Remedies

§ 26:118 Court ordering provisional remedies
§ 26:119 Provisional remedies

() Uninsured Motorist Arbitrations

§ 26:120 Uninsured and underinsured motorist
arbitrations

§ 26:121 —Discovery

§ 26:122 —Arbitrator’s limited powers

§ 26:123 Costs and attorney fee arbitration awards in
uninsured and underinsured motorist cases

(k) Arbitration Discovery
§ 26:124  Arbitration discovery rights

(1) Arbitration Hearing

§ 26:125 Commencing the hearing process
§ 26:126  Arbitrator’s powers

§ 26:127 Prearbitration motions

§ 26:128 [Reserved]

§ 26:129 Subpoenas

§ 26:130 Arbitration hearing

§ 26:131 Arbitration award requirements
§ 26:132 Interim awards

§ 26:133 [Reserved]
§ 26:134 [Reserved]

(m) Neutral Arbitrator’s Ethical Conflict

§ 26:135 Neutral arbitrator’s ethical conflict disclosures

§ 26:136  Party’s waiver of arbitrator’s conflict for failure
to object

§ 26:137 Conflict disclosure in construction cases

§ 26:138 [Reserved]

§ 26:139 Communications with arbitrator

§ 26:140 [Reserved]

§ 26:141 When a private arbitration company [PAC] is
involved with the arbitration

(n) Post Arbitration Issues
§ 26:142  Correction of the award by the arbitrator
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§ 26:143 Vacating an arbitration award

§ 26:144 Correcting an arbitration award

§ 26:145 Confirming an arbitration award

§§ 26:146 to 26:147 [Reserved]

§ 26:148 Appealable orders regarding contractual
arbitration

II. PROCEDURAL CHECKLISTS
A. MEDIATION

§ 26:149 Procedural matters to be considered in
mediation proceedings

B. PRIVATE JUDGING

§ 26:150 References
§ 26:151 Procedural matters to be considered in
selecting judge pro tempore

C. ARBITRATION

§ 26:152  Procedural matters to be considered in judicial
arbitration proceeding

§ 26:153 Procedural matters to be considered in
contractual arbitration proceeding

§ 26:154 Procedural matters to be considered when
seeking to confirm arbitration award issued
following contractual arbitration proceeding

§ 26:155 Procedural matters to be considered when
seeking to vacate arbitration award issued
following contractual arbitration proceeding

§ 26:156  Procedural matters to be considered when
seeking to correct arbitration award issued
following contractual arbitration proceeding

§ 26:157 Mediation Disclosure Notification and
Acknowledgement (ADR-200)

III. FORMS

A. MEDIATION
§8§ 26:158 to 26:161 [Reserved]
B. PRIVATE JUDGING

§ 26:162  Stipulation or Motion for Order Appointing
Referee (ADR-109)
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§ 26:163
§ 26:164
§ 26:165
§ 26:166
§ 26:167
§ 26:168

§ 26:169

§ 26:170

§26:171

§26:172

§26:173

§ 26:174

§ 26:175

§ 26:176
§ 26:177

§ 26:178

Order Appointing Referee (ADR-110)

Report of Referee (ADR-111)

Stipulation to general reference [Code Civ.
Proc., § 638; Cal. Rules of Court, rule 3.901]

Order referring matter to general reference
[Code Civ. Proc., § 638; Cal. Rules of Court,
rule 3.902]

Notice of motion to withdraw stipulation for
appointment of referee [Cal. Rules of Court,
rule 3.906]

Declaration in support of motion to withdraw
stipulation for appointment of referee [Cal.
Rules of Court, rule 3.906(a)(4)]

Notice of motion to seal records in cause
pending before privately compensated referee
[Cal. Rules of Court, rule 2.834(a)]

Declaration in support of motion to seal records
in cause pending before privately
compensated referee [Cal. Rules of Court, rule
2.834]

Notice of motion by third party for leave to file
complaint in intervention in cause pending
before privately compensated referee [Cal.
Rules of Court, rule 2.834(b)]

Declaration in support of motion by third party
for leave to file complaint in intervention in
cause pending before privately compensated
referee [Cal. Rules of Court, rule 2.834(b)]

Notice of motion for order directing reference
when trial requires examination of long
account [Code Civ. Proc., § 639; Cal. Rules of
Court, rule 3.921(a)]

Declaration objecting to appointment of referee
[Code Civ. Proc., §§ 641, 642; Cal. Rules of
Court, rule 3.925]

Notice of motion for order vacating
appointment of referee and appointing new
referee

Notice of motion for order confirming and
adopting special referee’s report

Notice of motion for order setting aside
referee’s report and for new trial

Stipulation and order appointing temporary
judge

§ 26:179 [Reserved]
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C. ARBITRATION

1. Judicial Arbitration

§ 26:180 Stipulation to judicial arbitration

§ 26:181 Plaintiff’'s election to submit action to judicial
arbitration

§ 26:182  Stipulation that amount in controversy exceeds
$50,000

§ 26:183 Notice of motion and supporting declaration by
cross-complainant to remove action from
arbitration hearing list [Cal. Rules of Court,
rule 3.811(b)(8), 3.812(c)]

§ 26:184 Order removing action from arbitration hearing
list [Cal. Rules of Court, rule 3.811(b)(8),
3.812(c)]

§ 26:185 Notice of motion and supporting declaration to
delay arbitration hearing [Code Civ. Proc.,
§ 1141.16, subd. (c); Cal. Rules of Court, rule
3.818(b)]

§ 26:186 Order delaying arbitration hearing [Code Civ.
Proc., § 1141.16, subd. (c); Cal. Rules of Court,
rule 3.818(b)]

§ 26:187  Stipulation for continuance of arbitration
hearing [Cal. Rules of Court, rule 3.818(a)]

§ 26:188 Notice of motion and supporting declaration to
continue arbitration hearing [Cal. Rules of
Court, rule 3.818(b)]

§ 26:189  Order continuing arbitration hearing [Cal.
Rules of Court, rule 3.818(b)]

§ 26:190 Stipulation as to arbitrator [Code Civ. Proc.,
§ 1141.18, subd. (a); Cal. Rules of Court, rule
3.815(a)]

§ 26:191 Letter rejecting arbitrator

§ 26:192 Demand for disqualification of arbitrator [Code
Civ. Proc., § 1141.18, subd. (d)]

§ 26:193 Notice of settlement of case in arbitration [Cal.
Rules of Court, rule 3.829]

§26:194 Letter of intent to introduce documentary
evidence

§ 26:195 Request for trial de novo after judicial
arbitration [Judicial Council Form ADR 102]

2. Contractual Arbitration

§ 26:196 Notice of motion and supporting declaration for
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costs when trial de novo judgment is less
favorable [Code Civ. Proc., § 1141.21]

§ 26:197 Order granting costs [Code Civ. Proc.,
§ 1141.21]

§ 26:198 Notice of motion and supporting declaration to
vacate judgment based on arbitrator’s award
[Code Civ. Proc., §§ 1141.22, 1141.23; Cal.
Rules of Court, rule 3.828]

§ 26:199 Order vacating judgment [Code Civ. Proc.,
§§ 1141.22, 1141.23; Cal. Rules of Court, rule
3.828]

§ 26:200 Self-executing arbitration provision

§ 26:201  Petition to compel arbitration and to appoint
neutral arbitrator

§ 26:202 Notice of motion for order staying proceedings

§ 26:203  Petition to confirm, correct, or vacate
contractual arbitration award (alternative

dispute resolution) [Judicial Council Form
ADR 106

§ 26:204 [Reserved]

§ 26:205 Petition to the court to expedite arbitration
proceedings

§ 26:206 Petition to set a completion date for arbitration
proceedings

§§ 26:207 to 26:243 [Reserved]

Volume PRC5

CHAPTER 27. SETTLEMENT

I. OVERVIEW
A. PRACTICAL CONSIDERATIONS

§ 27:1 Policy favoring settlement

§ 27:2 Regulation of certain settlements

§ 27:3 Relief from settlement

§ 27:4 Tax consequences

§ 27:5 Confidentiality provisions and other restrictions

B. ROLE OF THE ATTORNEY

§ 27:6  Duties to clients
§ 27:7 Authority to settle
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§ 27:8 Conflicts of interest

C. TYPES OF SETTLEMENTS

§ 279 Lump-sum payment

§ 27:10  Structured settlement

§ 27:11  Settlement with less than all parties; offset
§ 27:12  Sliding scale settlement

D. SETTLEMENT FRAMEWORK
1. Contract Theories

a. Settlement Extinguishing Obligation

§ 27:13 Overview
§ 27:14 Compromise

b. Settlement Creating Substitute
Obligation

§ 27:15 Overview of accord and satisfaction
§ 27:16  Application of contract principles

§ 27:17 Legal effect

§ 27:18 Tender of check as “payment in full”

2. Statutory Offer of Settlement

a. Procedure

§ 27:19 Overview

§ 27:20 Reasonable offer requirement

§ 27:21 Penalties for failing to accept reasonable offer
§ 27:22 Format of offer

§ 27:23 Time when offer may be made; revocation

§ 27:24 Time for acceptance; form and format

§ 27:25 Response: accept, counter, or reject

§ 27:26  Legal effect of judgment

b. Determining “More Favorable
Judgment”

§ 27:27 Evaluating the offer and judgment
§ 27:28 Calculation
§ 27:29 Burden of proof

E. COMMON SETTLEMENT TERMS
§ 27:30 Identification of parties
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§27:31
§ 27:32
§27:33
§27:34
§ 27:35

F.

§ 27:36

§ 27:37
§ 27:38

G.

§ 27:39

§ 27:40
§ 27:41

Identification of dispute
Parties’ obligations
Release

Other considerations
Common recitals

SETTLEMENT CONFERENCES

Voluntary and mandatory settlement
conferences

Preparation: settlement conference statement

Conduct of mandatory conference

POST-AGREEMENT PROCEDURES

Duty to notify court or arbitrator; request for
dismissal

Enforcing settlement

Challenging settlement

II. GOOD FAITH SETTLEMENT

A.

§ 27:42

B.

§ 27:43
§ 27:44
§ 27:45
§ 27:46

§ 27:47

§ 27:48
§ 27:49

§ 27:50

§ 27:51

EFFECT OF GOOD FAITH SETTLEMENT

Generally

DETERMINATION OF WHETHER
SETTLEMENT IS IN GOOD FAITH

“Reasonable range” test and factors considered

“Sliding scale” settlement agreements

Allocations in settlement agreements

Effect of Proposition 51 [Civ. Code, §§ 1431 et
seq.]

Conduct of nonsettling defendants

PROCEDURE FOR GOOD FAITH
SETTLEMENT DETERMINATION

Timing of good faith settlement determination

Who may seek good faith settlement
determination

Application procedure appropriate where no
opposition expected

Motion procedure for determination settlement
is in good faith
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§ 27:52 Evidentiary burdens

§ 27:53 Court determination

§ 27:54 Need for separate motion to discharge or bar
indemnity claims

D. APPELLATE REVIEW
§ 27:55 Procedure and scope

III. COMPROMISE OF MINORS OR
INCOMPETENT’S CLAIM

A. OVERVIEW
§ 27:56  Court approval required

B. PROCEDURE FOR OBTAINING COURT
APPROVAL

§ 27:57  Jurisdiction

§ 27:58 Appointment of guardian ad litem or conservator
§ 27:59 Petition for compromise of claim

§ 27:60 Court hearing

§ 27:61 Distribution of Funds

IV. FORMS

A. GENERAL FORMS

§ 27:62 Mandatory Settlement Conference Statement
[Cal. Rules of Court, rule 3.1380]

§ 27:63 Notice of motion to inform jury of sliding scale
settlement

§ 27:64 Compromise agreement

§ 27:65  Accord: collection of promissory note

§ 27:66  Offer to compromise and proof of acceptance
[Code Civ. Proc., § 998]

§ 27:67 Release

B. GOOD FAITH SETTLEMENT
DETERMINATION

1. Noticed Motion Procedure

§ 27:68 Notice of motion and motion for determination of
good faith settlement [Code Civ. Proc., § 877.6,
subd. (a)(1)]
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§ 27:69

§ 27:70

§27:71

§ 27:72

§ 27:73

§ 27:74

§ 27:75

§ 27:76

C.

§ 2777

§ 27:78

Declaration in support of motion for
determination of good faith settlement [Code
Civ. Proc., §§ 877.6, subd. (b)(1), 2015.5]

Order determining that settlement was made in
good faith [Code Civ. Proc., § 877.6]

2. Ex Parte Procedure

Notice of settlement [Code Civ. Proc., § 877.6,
subd. (a)(2)]

Application for determination of good faith
settlement [Code Civ. Proc., § 877.6, subd.
(a)(2)]

Proposed order determining that settlement was
made in good faith [Code Civ. Proc., § 877.6,
subd. (a)(2)]

Notice of motion and motion to contest the good
faith of a settlement [Code Civ. Proc., § 877.6,
subd. (a)(2)]

Declaration in support of motion to contest the
good faith of a settlement [Code Civ. Proc.,

§ 877.6, subd. (a)(2)]

Order determining that settlement was not
made in good faith [Code Civ. Proc., § 877.6,
subd. (a)(2)]

COMPROMISE OF MINOR’S OR
INCOMPETENT’S CLAIM

Petition for order approving compromise of claim
of minor

Order approving compromise of claim of minor

CHAPTER 28. JUDGMENTS
I. DEFINITION OF JUDGMENT; PARTIES

AFFECTED
§ 28:1 What constitutes judgment
§ 28:2 Judgment distinguished from order
§ 28:3 Contingent, alternative, and conditional
judgments
§ 28:4 Parties affected by judgment
§ 28:5 Finality of judgment
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II. FORM AND CONTENT OF JUDGMENT

A.

§ 28:6
§ 28:7
§ 28:8
§ 28:9
§ 28:10
§28:11
§ 28:12
§ 28:13

§ 28:14

B.

§ 28:15

§ 28:16
§ 28:17

§ 28:18

LEGAL PRINCIPLES

No specific form required

Required elements of judgment, generally

Money judgment

Judgment affecting real property

Judgment for recovery of personal property

Installment judgment

Incorporation of documents into judgment

Conformity of default judgment to pleadings or
statement of damages

Conformity of judgment to pleadings or
statement of damages in contested case

FORMS

Money judgment on general verdict [Code Civ.
Proc., § 664]

Judgment for defendant on special verdict

Judgment for return of personal property [Code
Civ. Proc., § 667]
Judgment [Judicial Council Form JUD-100]

III. RENDITION AND ENTRY OF JUDGMENT

A.

§ 28:19
§ 28:20
§ 28:21
§ 28:22

§ 28:23

§ 28:24

§ 28:25
§ 28:26
§ 28:27
§ 28:28
§ 28:29
§ 28:30

clvi

LEGAL PRINCIPLES

Announcement of intended decision
Request for statement of decision
Proposed statement of decision and judgment

Proposed judgment when statement of decision
is not requested

Tentative decision, proposed statement of
decision, and proposed judgment following
bifurcated trial

Objections to proposed statement of decision or
proposed judgment; hearing

Extension of time; relief from noncompliance

Filing of judgment

Rendition of judgment

Entry of judgment

Entry of judgment nunc pro tunc

Notice of entry of judgment in superior court
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§ 28:31

B.

§ 28:32

C.

§ 28:33
§ 28:34

§ 28:35
§ 28:36

Requirements for notice of entry of judgment

PROCEDURAL CHECKLIST

Procedures after trial by court

FORMS

Request for statement of decision [Code Civ.
Proc., § 632]

Proposed statement of decision [Cal. Rules of
Court, rule 3.1590(e)]

Notice of entry of judgment or order

Notice of entry of judgment [Judicial Council
Form SC-130]

IV. CORRECTION AND AMENDMENT OF

JUDGMENT

A. LEGAL PRINCIPLES
§ 28:37  Clerical error
§ 28:38 Judicial error
§ 28:39  Addition of judgment debtors

B. FORMS
§ 28:40 Notice of motion for order to correct clerical

error [Code Civ. Proc., § 473, subd. (d)]

§ 28:41 Order correcting clerical error and amending

judgment nunc pro tunc [ Code Civ. Proc.,
§ 473, subd. (d)]

V. SATISFACTION OF JUDGMENT;

ACKNOWLEDGMENT OF SATISFACTION
A.

§ 28:42
§ 28:43

§ 28:44

LEGAL PRINCIPLES
1. Satisfaction of Judgment

Amount required to satisfy judgment
Order of application of money received

2. Acknowledgment of Full Satisfaction of

Judgment

Judgment creditor’s obligations on satisfaction of

judgment
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§ 28:45 Contents and execution of acknowledgment of
satisfaction of judgment

§ 28:46  Certificate of satisfaction of judgment

§ 28:47 Right to demand acknowledgment of satisfaction
of judgment

§ 28:48 Form and contents of demand for
acknowledgment of satisfaction of judgment

§ 28:49 Penalties for failure to comply with demand for
acknowledgment of satisfaction of judgment

§ 28:50 Judgment creditor’s liability for requiring
additional performance or payment for
acknowledgment of satisfaction of judgment

§ 28:51 Other remedies; attorney’s fees

3. Acknowledgment of Partial Satisfaction of
Judgment

§ 28:52 Demand for acknowledgment of partial
satisfaction of judgment

§ 28:53 Contents and execution of acknowledgment of
partial satisfaction of judgment

4. Acknowledgment of Satisfaction of
Matured Installments Under Installment
Judgment

§ 28:54 Definitions

§ 28:55 Demand for acknowledgment of satisfaction of
matured installments

§ 28:56 Form and contents of demand for
acknowledgment of matured installments

§ 28:57 Penalties for failure to comply with demand for
acknowledgment of satisfaction of matured
installments

§ 28:58 Contents and manner of execution of
acknowledgment of satisfaction of matured
installments

§ 28:59 Proceeding to compel compliance with demand
for acknowledgment of satisfaction of matured
installments

B. FORMS

§ 28:60 Demand for acknowledgment of full or partial
satisfaction of money judgment [Code Civ.
Proc., §§ 724.050, 724.110]

§ 28:61 Demand for acknowledgment of satisfaction of
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matured installments under installment
judgment [Code Civ. Proc., § 724.220]

§ 28:62 Acknowledgment of satisfaction of judgment
[Judicial Council Form EJ-100]

§ 28:63 Notice of motion to compel acknowledgment of
satisfaction [Code Civ. Proc., § 724.050, subd.

(d)]

VI. CONFESSION OF JUDGMENT WITHOUT
ACTION

A. LEGAL PRINCIPLES

§ 28:64 Overview

§ 28:65 Defendant’s statement [Code Civ. Proc., § 1133]

§ 28:66  Attorney’s certificate [Code Civ. Proc., § 1132,
subd. (b)]

§ 28:67 Procedure for obtaining judgment [Code Civ.
Proc., § 1134]

B. PROCEDURAL CHECKLIST

§ 28:68 Procedural matters to be considered when
obtaining judgment by confession

C. FORMS

§ 28:69 Defendant’s statement [Code Civ. Proc., § 1133]

§ 28:70  Attorney’s certificate [Code Civ. Proc., § 1132,
subd. (b)]

§ 28:71 Judgment [Code Civ. Proc., § 1134]

CHAPTER 29. ATTACKING THE
JUDGMENT

I. MOTION FOR NEW TRIAL
A. LEGAL PRINCIPLES

1. Definition and Grounds

§ 29:1 Definition

§ 29:2 New trial on less than all issues
§ 29:3 Irregularity in proceedings
§29:4 Misconduct of the jury

§ 29:5 Accident or surprise
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§ 29:6 Newly discovered evidence

§ 29:7 Excessive or inadequate damages

§ 29:8 Insufficiency of the evidence

§29:9 Verdict against the law

§ 29:10 Error in law

§ 29:11 Impossibility of transcription

§ 29:12 Loss of bill of exceptions or statement of case

2. Application for New Trial

§ 29:13 Overview of new trial motion procedure; effect of
local rules

§ 29:14 Time limits

§ 29:15 Application on affidavits or on minutes of court

§29:16 Memoradum of points and authorities

3. Hearing on Motion

§ 29:17 Precedence over other matters
§ 29:18 Time limitation on court’s power to hear motion

§ 29:19 What constitutes determination of motion under
Code Civ. Proc., § 660

§ 29:20 Reference to record

§ 29:21 Judge to hear motion; time and notice of
argument or submission of motion

§ 29:22 Powers of court in causes tried without jury
4. Order Determining Motion

§ 29:23  Specification of grounds
§ 29:24  Specification of reasons

5. Review of Order

§ 29:25 Appealability; standard of review

§29:26  Appeal from order granting new trial

§ 29:27  Order denying motion for new trial on ground of
jury misconduct

B. PROCEDURAL CHECKLIST

§ 29:28  Checklist of matters to be considered in moving
for a new trial

C. FORMS

§ 29:29 Notice of intention to move for new trial
§ 29:30 Declaration in support of motion for a new trial
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II. MOTION FOR JUDGMENT
NOTWITHSTANDING VERDICT

A.

§ 29:31
§ 29:32
§ 29:33

§ 29:34
§ 29:35
§ 29:36
§ 29:37
§ 29:38

§ 29:39

§ 29:40

§ 29:41

§ 29:42

§ 29:43
§ 29:44
§ 29:45

§ 29:46

LEGAL PRINCIPLES
1. Overview

Authority for motion
Power of court to grant motion

Judgment notwithstanding verdict as to some
issues

2. Procedure

Motion by court
Motion by party
When court may rule on motion

3. Review of Order

Order denying judgment notwithstanding
verdict

Order granting judgment notwithstanding
verdict

Order granting partial judgment
notwithstanding verdict

Scope of review

PROCEDURAL CHECKLISTS

Procedural matters to be considered when
moving for judgment notwithstanding verdict

Procedural matters to be considered when
opposing motion for judgment notwithstanding
verdict

FORMS

Notice by court that court may render judgment
notwithstanding verdict on court’s own motion

Motion by party for judgment notwithstanding
verdict

Declaration in support of motion by party for
judgment notwithstanding verdict

Order after hearing on motion for judgment
notwithstanding verdict
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III. MOTION TO VACATE JUDGMENT AND
ENTER DIFFERENT JUDGMENT

A. LEGAL PRINCIPLES

§ 29:47 Grounds

§ 29:48 Notice of intention to move to vacate judgment;
time for filing and service

§29:49 Appeal of decision on motion

§ 29:50 Motion and appeal by non-party aggrieved by
judgment

B. FORMS

§ 29:51 Notice of intention to move to set aside and
vacate judgment and enter another and
different judgment

IV. RELIEF FROM JUDGMENT ON GROUNDS
OF MISTAKE, INADVERTENCE, SURPRISE,
OR EXCUSABLE NEGLECT

A. LEGAL PRINCIPLES

1. Overview

§ 29:52  Authority to grant relief
§ 29:53 Party’s mistake of fact
§ 29:54 Time limit for relief

§ 29:55  Special time limitation in actions involving
ownership or possession of property

2. Relief From Default Judgment

§ 29:56 Overview
§ 29:57 Excessive damages
§ 29:58 Party’s surprise

§ 29:59  Attorney’s mistake, inadvertence, surprise or
neglect

§ 29:60 Necessary accompanying papers
§ 29:61 Penalties
§ 29:62 Conditional relief
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B.

§ 29:63

§ 29:64
§ 29:65

§ 29:66

§ 29:67

PROCEDURAL CHECKLIST

Checklist of matters to be considered in
requesting relief on grounds of mistake,
inadvertence, surprise, or excusable neglect

FORMS

Notice of motion and motion to set aside default

Attorney’s affidavit of fault in support of motion
to set aside default and default judgment

Declaration in support of motion to set aside
default and default judgment

Order setting aside default and default
judgment and imposing sanctions [Code Civ.
Proc., § 473, subd. (¢)(1)]

V. RELIEF FROM DEFAULT FOR LACK OF

ACTUAL NOTICE
A. LEGAL PRINCIPLES
§ 29:68 Availability of relief for lack of actual notice
§ 29:69 Time for service of notice
§ 29:70  Procedural requirements for notice of motion
§29:71  Authority to grant relief
B. PROCEDURAL CHECKLIST
§ 29:72  Checklist of matters to be considered in
requesting relief from default on the ground of
lack of actual notice
C. FORMS
§ 29:73 Notice of motion to set aside default or default
judgment for lack of actual notice
§ 29:74 Affidavit in support of motion to set aside
default or default judgment for lack of actual
notice
§ 29:75 Declaration by attorney in support of motion to
set aside default or default judgment for lack of
actual notice
§ 29:76  Order setting aside default and judgment

because defendant did not receive actual notice
[Code Civ. Proc., § 473.5]
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VI. MOTION TO SET ASIDE VOID JUDGMENT
OR ORDER

A. LEGAL PRINCIPLES

§ 29:77 Setting aside void judgment; appealability of
order
§ 29:78 Examples of void judgments

B. FORMS

§ 29:79 Notice of motion to set aside void judgment

§ 29:80 Declaration in support of motion to set aside
void judgment

§ 29:81 Order on motion to set aside void judgment

VII. EQUITABLE RELIEF FROM JUDGMENT
A. LEGAL PRINCIPLES

§ 29:82  Availability of relief
§ 29:83 Extrinsic fraud

§ 29:84 Intrinsic fraud

§ 29:85 Extrinsic mistake

§ 29:86 Conditions of relief

B. FORMS

§ 29:87 Equitable motion to set aside default judgment
entered through extrinsic fraud or extrinsic
mistake

§ 29:88 Declaration in support of equitable motion to set
aside default judgment entered through
extrinsic fraud or extrinsic mistake

§ 29:89  Order on equitable motion to set aside default
judgment

§29:90 Complaint for equitable relief from default and
default judgment

§29:91 Judgment granting equitable relief from default
and default judgment
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CHAPTER 30. ENFORCEMENT OF
JUDGMENTS

I. ENFORCEMENT OF JUDGMENTS,
GENERALLY

A. LEGAL PRINCIPLES

§ 30:1 Initial steps

§ 30:2 Time for enforcement; renewal of judgment

§ 30:3 Property subject to enforcement

§ 30:4 Interest and costs

§ 30:5 Discovery and examination of judgment debtor
§ 30:6 Subpoena of third party records

B. PROCEDURAL CHECKLISTS

§ 30:7 Matters to consider in seeking renewal of
judgment

§ 30:8 Matters to consider in claiming costs of
enforcement of judgment

C. FORMS

§30:9  Application for renewal of judgment [Judicial
Council Form EJ-190]

§ 30:10 Notice of renewal of judgment [Judicial Council
Form EJ-195]

§ 30:11 Notice of motion for order vacating renewal of
judgment [Code Civ. Proc., § 683.170, subd. (b)]

§ 30:12 Notice of motion for order allowing costs of
enforcing judgment [Code Civ. Proc., § 685.080]

§ 30:13 Declaration in support of motion for order
allowing costs of enforcing judgment [Code Civ.
Proc., § 2015.5]

§ 30:14 Order allowing judgment creditor’s costs of
enforcing judgment [Code Civ. Proc., § 685.080]

§ 30:15 Memorandum of costs after judgment,
acknowledgment of credit, and declaration of
accrued interest [Judicial Council Form
MC-012]

II. JUDGMENT LIENS

A. LEGAL PRINCIPLES
§ 30:16 Judgment lien on real property
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§ 30:18
§ 30:19

B.

§ 30:20

C.

§ 30:21
§ 30:22

§ 30:23

CALIFORNIA C1viL PRACTICE

Release or subordination of lien on real property

Judgment lien on personal property

Property affected by judgment lien on personal
property

PROCEDURAL CHECKLIST

Matters to consider in creating judgment lien

FORMS

Abstract of judgment—Civil and small claims
[Judicial Council Form EJ-001]

Release of judgment lien [Code Civ. Proc.,
§ 697.370]

Notice of judgment lien on personal property
[Secretary of State Form J-1]

III. EXECUTION AND LEVY

A.

§ 30:24
§ 30:25
§ 30:26

§ 30:27
§ 30:28
§ 30:29
§ 30:30
§ 30:31

§ 30:32
§ 30:33
§ 30:34
§ 30:35
§ 30:36

B.

§ 30:37

§ 30:38

C.

§ 30:39

clxvi

LEGAL PRINCIPLES

Issuance of writ of execution

Instructions to levying officer

Delivery, execution, service, and return of writ of
execution

Levy by registered process server

Notice of levy

Levy on real property

Levy on tangible personal property

Levy on tangible personal property of going
business

Execution lien created by levy

Duties and liabilities of third persons after levy

Claim of exemption

Opposition to claim of exemption

Hearing to determine claim of exemption

PROCEDURAL CHECKLISTS

Matters to consider in claiming exemption from
enforcement of judgment

Matters to consider in submitting opposition to
claim of exemption

FORMS

Application and order for appearance and
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§ 30:40
§ 30:41

§ 30:42
§ 30:43

§ 30:44
§ 30:45

§ 30:46

§ 30:47

§ 30:48

§ 30:49

§ 30:50

§ 30:51

examination (Attachment—Enforcement of
judgment) [Judicial Council Form AT-138,
EJ-125]

Application for writ of execution after entry of
money judgment [Code Civ. Proc., § 699.510]

Writ of execution of money judgment [Judicial
Council Form EJ-130]

Notice of Levy

Exemptions from the enforcement of judgments
[Judicial Council Form EJ-155]

Current dollar amounts of exceptions from
enforcements of judgments

Ex Parte Application for Order on Deposit
Account Exemption (EJ-157)

Declaration Regarding Notice and Service for Ex
Parte Application for Order on Deposit Account
Exemption (EJ-158)

Order on Application for Designation of Deposit
Account Exemption (EJ-159)

Claim of exemption from enforcement of
judgment other than wage garnishment [Code
Civ. Proc., § 703.030, subd. (a)]

Notice of opposition to claim of exemption
[Judicial Council Form EJ-170]

Notice of motion for order determining claim of
exemption [Code Civ. Proc., §§ 703.550,
706.105, subd. (e)]

Memorandum of garnishee [Judicial Council
Form EdJ-152]

IV. COLLECTION AND SALE

A.

§ 30:52

§ 30:53
§ 30:54

B.

§ 30:55

C.

§ 30:56

LEGAL PRINCIPLES

Generally; types of property to be collected or
sold

Notices of sale

Place, time, and manner of sale

PROCEDURAL CHECKLIST

Matters to consider in providing notice of sale

FORMS

Request for special notice of sale [Code Civ.
Proc., § 701.550]
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Notice of sale of personal or real property [Code
Civ. Proc., §§ 701.530, 701.540]

V. WAGE GARNISHMENT

A.

§ 30:58
§ 30:59
§ 30:60

§ 30:61

B.

§ 30:62
§ 30:63

C.

§ 30:64
§ 30:65
§ 30:66
§ 30:67

§ 30:68
§ 30:69
§ 30:70
§ 30:71
§ 30:72

§ 30:73
§30:74
§ 30:75

LEGAL PRINCIPLES

Procedure for garnishment

Duties and liabilities of employer

Judgment debtor’s claim of exemption from
wage garnishment

Judgment creditor’s opposition to claim of
exemption

PROCEDURAL CHECKLISTS

Matters to consider in seeking wage
garnishment

Matters to consider in claiming exemption from
wage garnishment and opposing claim of
exemption

FORMS

Application for earnings withholding order

Earnings withholding order

Employee instructions (Wage Garnishment)

Earnings withholding order for support (Wage
Garnishment)

Employer’s return (Wage Garnishment)

Claim of exemption (Wage Garnishment)

Financial statement (Wage Garnishment—
Enforcement of Judgment)

Notice of filing claim of exemption (wage
garnishment)

Notice of opposition to claim of exemption (Wage
Garnishment)

Notice of hearing on claim of exemption

Order determining claim of exemption

Notice of termination or modification of earnings
withholding order (Wage Garnishment)

VI. MISCELLANEOUS ENFORCEMENT
PROCEDURES

A.

§ 30:76
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§ 30:77 Creditor’s suit against third party in possession
or control of debtor’s property
§ 30:78 Other enforcement procedures

B. PROCEDURAL CHECKLIST

§ 30:79 Matters to consider in instituting creditor’s suit

C. FORMS

§ 30:80 Ex parte application for transfer order in aid of
execution of judgment [Code Civ. Proc.,
§ 699.040]

§ 30:81 Transfer order in aid of execution of judgment
[Code Civ. Proc., § 699.040]

VII. ENFORCEMENT OF NONMONEY
JUDGMENTS BY CONTEMPT

A. LEGAL PRINCIPLES

1. Overview

§ 30:82  Authority to enforce judgments by contempt
§ 30:83 Types of judgments and orders enforceable by
contempt

2. Procedure

§ 30:84 Commencing action; filing affidavit or statement
of facts

§ 30:85 Order to show cause; service of order to show
cause

§ 30:86 Hearing; scope and burden of proof

§ 30:87 Defenses

§ 30:88 Punishment for contempt

§ 30:89 Recovery of attorney’s fees and costs incurred in
connection with contempt proceedings

§ 30:90 Review of contempt judgments

B. CHECKLISTS
§ 30:91 Procedural steps for enforcing judgment by

contempt
§ 30:92 Procedural steps for opposing contempt
proceeding
C. FORMS

§ 30:93 Declaration to initiate contempt proceedings to
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enforce judgment not otherwise enforceable
under Enforcement of Judgments Law [Code
Civ. Proc., §§ 717.010, 1209 et seq.]

§ 30:94 Order to show cause commanding defendant to
appear and show cause why defendant should
not be adjudged in contempt for disobeying
judgment [Code Civ. Proc., § 1212]

§ 30:95 Declaration of defendant in opposition to
contempt proceedings to enforce judgment

§ 30:96 Defense that judgment is invalid

§ 30:97 Defense that defendant had no notice or
knowledge of judgment sought to be enforced

§ 30:98 Defense that defendant is unable to comply
with judgment sought to be enforced

§ 30:99 Defense that failure to obey judgment was in
good faith and that defendant is willing to
comply

§ 30:100 Judgment finding that defendant did not
willfully disobey judgment [Code Civ. Proc.,

§ 1218]
§ 30:101 Judgment finding that defendant willfully
disobeyed judgment and imposing punishment
for contempt [Code Civ. Proc., §§ 1218, 1219]

0:102 [Reserved]

0:103 [Reserved]

0:104 /[Reserved]

0:105 [Reserved]

30:106 [Reserved]

§ 30:107 [Reserved]

VIII. ENFORCEMENT OF SISTER-STATE,
FOREIGN COUNTRY AND TRIBAL
COURT MONETARY JUDGMENTS

A. LEGAL PRINCIPLES

§ 30:108 General
§ 30:109 [Reserved]

B. ENFORCEMENT OF SISTER-STATE
MONETARY JUDGMENTS UNDER CODE
OF CIV. PROC. SECTIONS 1710.10-1710.65
[SISTER STATE AND FOREIGN MONEY—
JUDGMENTS ACT; SSFMJA]

§ 30:110  Sister state judgments

§3
§3
§3
§3
§
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§ 30:111
§ 30:112
§ 30:113
§ 30:114
§ 30:115
§ 30:116
§ 30:117
§ 30:118
§ 30:119

§ 30:120

Full faith and credit

Procedure for obtaining entry of a sister state
judgment in California by judgment creditor
against judgment debtor

Obtaining an enforceable California judgment
based on a sister state judgment

Notice of entry of sister state monetary
judgment

Judgment debtor’s Code of Civ. Proc. § 1710.40
motion to vacate a sister state judgment
entered in California

Attorney fees, interest, and cost awards

Writ of execution

Stay of enforcement of execution on sister state
judgments

Application for Entry of Judgment on Sister-
State Judgment

Notice of Entry of Judgment on Sister-State
Judgment

§§ 30:121 to 30:127 /[Reserved]

C.

§ 30:128
§ 30:129

§ 30:130
§ 30:131

§ 30:132
§30:133
§ 30:134

§ 30:135
§ 30:136

§ 30:137
§ 30:138

§ 30:139

ENFORCEMENT OF FOREIGN COUNTRY
JUDGMENTS UNDER CODE OF CIV. PROC.
SECTIONS 1713-1725 [UNIFORM FOREIGN-
COUNTRY MONEY JUDGMENTS
RECOGNITION ACT; UFCMJRA]

Introduction
UFMJRA, UFCMJRA and the 2018 changes to
UFCCMJRA

Definitions

Requirements for recognition of foreign country
judgments in California

Comity and the UFCMJR

Summons and complaint required

Burden of proof

Appeal of the judgment in the foreign country

Effect of recognition of foreign country
judgment

Standards for recognition of a foreign country
judgment

Mandatory refusal to recognize a foreign
country judgment

Mandatory reasons for nonrecognition of a
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§ 30:140
§ 30:141

§ 30:142

§ 30:143
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foreign judgment unless good reason for
recognition is demonstrated

The foreign country must have personal
jurisdiction over the defendant

The foreign tribunal must have provided the
defendant with due process of law

A fine or penalty ordered by a foreign court is
not recoverable under the UFCMJRA as a
foreign monetary judgment

Interest rate on judgment

§§ 30:144 to 30:207 [Reserved]

D.

§ 30:208
§ 30:209
§ 30:210

§ 30:211
§ 30:212
§ 30:213
§ 30:214
§ 30:215
§ 30:216
§ 30:217
§ 30:218
§ 30:219

§ 30:220

§ 30:221
§ 30:222

§ 30:223

ENFORCEMENT OF TRIBAL COURT CIVIL
MONEY JUDGMENTS UNDER CODE CIV.
PROC., § 1730-1741 [TRIBAL COURT CIVIL
MONEY JUDGMENT ACT: TCCMJA]

Tribal court judgments—Introduction

Definitions

Tribal court money judgments excluded from
recovery under the TCCMJA

Filing an application in superior court

Contents of the application

Notice to respondent of application

Respondent’s objections

Mandatory grounds for nonrecognition

Permissive grounds for nonrecognition

Burden of proof

Statute of limitations

Communication and cooperation with tribal
court judge

Entry of judgment to enforce tribal court
judgment

Stay of enforcement

Form for application to recognize and enter a
tribal court money judgment

Notice of Application for Recognition and Entry
of Tribal Court Money Judgment

CHAPTER 31. EXTRAORDINARY WRITS
I. OVERVIEW OF WRIT PROCEEDINGS

§ 31:1
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§ 31:2
§ 31:3
§31:4
§ 31:5

§ 31:6
§ 31:7

When to seek writ; chance of success

Irreparable injury

Importance of local rules and practices

Summary denial of petition by reviewing court
and law of the case doctrine

Real party in interest

Appeal treated as petition for extraordinary relief

II. MANDAMUS

A.

§ 31:8
§ 31:9
§ 31:10

§ 31:11
§ 31:12
§ 31:13
§ 31:14

§ 31:15
§ 31:16
§ 31:17

§ 31:18
§ 31:19
§ 31:20
§ 31:21
§ 31:22
§ 31:23
§ 31:24
§ 31:25
§ 31:26
§ 31:27
§ 31:28
§ 31:29
§ 31:30

§ 31:31

LEGAL PRINCIPLES

1. Overview

Purpose of writ; when writ will issue
Adequacy of alternative remedy
Administrative mandamus

2. Defenses

Statute of limitations

Mootness

Another action pending

Failure to exhaust statutory administrative
remedies

Failure to make objection below

Laches

Unclean hands

3. Procedure

Jurisdiction and venue

Parties

Time for commencing proceeding

Petition

Documents supporting petition

Petition and documents filed in reviewing court

Service of petition

Preliminary objection to issuance of writ

Alternative writ; service of writ

Motion to quash alternative writ

Return to alternative writ

Replication

Optional noticed procedure for obtaining
peremptory writ in first instance

Answer to petition seeking peremptory writ in
first instance
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§ 31:32 Hearing and judgment in proceedings for
traditional mandamus

§ 31:33 Hearing and judgment in proceedings for
administrative mandamus

§ 31:34 Peremptory writ; service of writ

§ 31:35 Recovery of damages and costs

§ 31:36  Motion for new trial; appeal

§ 31:37 Enforcing peremptory writ; penalty for
disobedience

B. CHECKLISTS

§ 31:38 Procedural steps for obtaining peremptory writ
where alternative writ is first sought

§ 31:39  Procedural steps for obtaining peremptory writ
in first instance

§ 31:40 Procedural steps for objecting to issuance of writ

C. FORMS

1. Petitioner’s Forms

§ 31:41 Notice of application for peremptory writ [Code
Civ. Proc., § 1088]

§ 31:42 Petition for writ of mandamus [Code Civ. Proc.,
§ 1085]

§ 31:43 Petition for writ of administrative mandamus
[Code Civ. Proc., § 1094.5]

2. Respondent’s Forms

§ 31:44 Notice of motion to quash alternative writ

§ 31:45 Defense that proceeding is barred by statute of
limitations

§ 31:46 Defense that issues are moot

§ 31:47 Defense that there is another action pending

§ 31:48 Defense that petitioner failed to exhaust
administrative remedies

§ 31:49 Defense that petitioner failed to make objection
below

§ 31:50 Defense that proceeding is barred by laches

§ 31:51 Defense that petitioner has not come to court
with “clean hands”

3. Orders, Judgments, and Writs
§ 31:52  Alternative writ [Code Civ. Proc., § 1087]
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§ 31:53

§ 31:54
§ 31:55
§ 31:56

Order for jury trial of question of fact [Code Civ.
Proc., § 1090]

Judgment granting peremptory writ

Peremptory writ [Code Civ. Proc., § 1087]

Judgment denying peremptory writ

III. PROHIBITION

A.

§ 31:57
§ 31:58

§ 31:59
§ 31:60
§ 31:61
§ 31:62
§ 31:63

§ 31:64
§ 31:65
§ 31:66
§ 31:67
§ 31:68
§ 31:69
§ 31:70
§ 31:71
§ 31:72
§ 31:73
§ 31:74
§ 31:75
§ 31:76

§ 31:77

§ 31:78
§ 31:79
§ 31:80
§ 31:81

LEGAL PRINCIPLES

1. Overview

Purpose of writ; when writ will issue
Adequacy of remedy by appeal

2. Defenses

Mootness

Failure to exhaust administrative remedies
Failure to make objection below

Laches

Unclean hands

3. Procedure

Applicability of mandamus procedure

Jurisdiction and venue

Parties

Time for commencing proceeding

Petition

Documents supporting petition

Petition and documents filed in reviewing court

Service of petition

Preliminary objection to issuance of writ

Alternative writ; service of writ

Return to alternative writ

Replication

Optional noticed procedure for obtaining
peremptory writ in first instance

Answer to petition seeking peremptory writ in
first instance

Hearing and judgment
Peremptory writ; service of writ
Recovery of damages and costs
Motion for new trial; appeal
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§ 31:82 Enforcing peremptory writ; penalty for
disobedience

B. CHECKLISTS

§ 31:83 Procedural steps for obtaining peremptory writ
where alternative writ is first sought

§ 31:84 Procedural steps for obtaining peremptory writ
in first instance

§ 31:85 Procedural steps for objecting to issuance of writ

C. FORMS

1. Petitioner’s forms

§ 31:86  Notice of application for peremptory writ [Code
Civ. Proc., §§ 1105, 1088]

§ 31:87 Petition for writ [Code Civ. Proc., § 1104]
2. Respondent’s Forms

§ 31:88 Defense that issues are moot

§ 31:89 Defense that petitioner failed to exhaust
administrative remedies

§ 31:90 Defense that petitioner failed to make objection
below

§ 31:91 Defense that proceeding is barred by laches

§ 31:92 Defense that petitioner has not come to court
with “clean hands”

3. Writs and judgments

§ 31:93 Alternative writ [Code Civ. Proc., § 1104]
§ 31:94 Judgment granting peremptory writ
§ 31:95 Peremptory writ [Code Civ. Proc., § 1104]
§ 31:96 Judgment denying peremptory writ

IV. CERTIORARI
A. LEGAL PRINCIPLES

1. Overview

§ 31:97 Purpose of writ; when writ will issue
§ 31:98 Requirement that there be no appeal or other
adequate remedy
§ 31:99 Scope of review under writ
2. Defenses

§ 31:100 Laches; delay in commencing proceeding
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§ 31:101
§ 31:102

§ 31:103
§ 31:104
§ 31:105
$ 31:106
$ 31:107
$31:108
§ 31:109
§ 31:110
§ 31:111
§ 31:112
§ 31:113

B.
§31:114

§ 31:115

C.

§ 31:116
§ 31:117
§ 31:118

§ 31:119
§ 31:120

§ 31:121
§ 31:122

Mootness
Unclean hands

3. Procedure

Jurisdiction and venue

Parties

Time for commencing proceeding

Petition and supporting documents
Petition and documents filed in reviewing court
Notice and service of petition
Preliminary opposition to issuance of writ
Writ; service of writ

Return

Hearing and judgment

Motion for new trial; appeal

CHECKLISTS

Procedural steps followed by petitioner in writ
proceeding

Procedural steps followed by respondent or real
party in interest in writ proceeding

FORMS

Petition for writ [Code Civ. Proc., § 1071]
Order to show cause [Code Civ. Proc., § 1069]

Defense that proceeding was not timely
commenced

Defense that issues are moot

Defense that petitioner has not come to court
with “clean hands”

Writ [Code Civ. Proc., § 1071]

Judgment after hearing [Code Civ. Proc.,
§ 1075]

V. QUO WARRANTO

A.

§ 31:123
§ 31:124

§ 31:125

LEGAL PRINCIPLES

Purpose of action; who may sue

Application for leave to sue; service and notice
of application

Proposed defendant’s appearance; relator’s
reply
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§ 31:126  Undertaking; issuance of leave to sue

§ 31:127 Attorney general’s retention of control over
action

§ 31:128 Judgment

B. CHECKLIST

§ 31:129  Procedural steps followed by plaintiff in
obtaining permission to prosecute quo
warranto action

C. FORMS

§ 31:130 Notice of application for leave to sue [Cal. Code
Reg., tit. 11, § 2, subd. (c)]

§ 31:131 Application for leave to sue [Cal. Code Reg., tit.
11, § 2]

§ 31:132 Complaint [Code Civ. Proc., § 803]

VI. STATUTORY WRITS
A. LEGAL PRINCIPLES

§ 31:133 Differences between statutory and non
statutory writs

§ 31:134 Common statutes which permit writs of
mandate

CHAPTER 32. MAINTENANCE OF
CLASS ACTIONS

I. LEGAL PRINCIPLES

§ 32:1 Law governing class actions
§ 32:2 Venue

§ 32:2.50 Statute of limitations

§ 32:2.70  Five year rule

§ 32:3 Bifurcation of liability issues

§ 32:4 Provisional relief

§ 32:5 Communication with class members

§ 32:6 Pleadings

§ 32:7 Case conferences

§ 32:8 Motion to certify, amend, or modify a class

§ 32:8.50 Evidence requirements to obtain class
certification
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§ 32:9 Form and content of notice

§ 32:10 Class action order

§ 32:11 Manner of notice

§ 32:12 Duties and costs associated with notice

§ 32:13 Right to opt in or out of class

§ 32:14 Discovery

§ 32:15 Settlement

§ 32:16 Notice of settlement

§ 32:17 Final approval hearing and judgment

§ 32:18 Dismissal

§ 32:19 Motion to decertify a class and hearing

thereon

§ 32:20 Attorney’s fees; costs

§ 32:21 Distribution of recovery

II. FORMS

§ 32:22 Notice of motion, supporting declaration, and
points and authorities for certification of class
action

§ 32:23  Order granting or denying class certification

§ 32:24 Notice of pendency of class action, proposed
settlement, and settlement hearing

§ 32:25 Notice of motion and supporting declaration to
decertify class

§ 32:26  Order decertifying class

§ 32:27 Amended judgment directing payment of unpaid

residue [Code Civ. Proc., § 384, subd. (b)]

CHAPTER 33. COSTS AND ATTORNEY’S

FEES

I. RECOVERY OF COSTS

A.

§33:1
§ 33:2
§ 33:3
§ 33:4
§ 33:5

§ 33:6
§ 33:7

LEGAL PRINCIPLES

Discretionary costs by order

Mandatory award of costs to prevailing party
Memorandum of costs by prevailing party
Amending memorandum of costs

Relief from untimely filing of memorandum of
costs

Basis for objecting to costs
Notice of motion to tax costs
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§ 33:8  Relief from failure to object on time

§ 33:9 Burden of proof

§ 33:10 Cost items not covered by Code Civ. Proc.,
§ 1033.5

§ 33:11 Prejudgment interest, costs and other expenses
recoverable under Code of Civ. Proc. § 998

§ 33:12 Time-limited demands, Code Civ. Proc. §§ 999,
999.1, 999.2, 999.3, 999.4, and 999.5

§ 33:13 Joinder of parties

§ 33:14 Statutes affecting award of costs in specific
circumstances

B. PROCEDURAL CHECKLISTS

§ 33:15 Matters to be considered when award of costs is
discretionary

§ 33:16 Matters to be considered by party filing
memorandum of costs

§ 33:17 Matters to be considered by party filing motion
to strike or to tax costs

§ 33:18 Matters to be considered by party opposing
motion to strike or to tax costs

C. FORMS

§ 33:19 Memorandum of costs (summary) and proof of
service [Judicial Council Form MC-010]

§ 33:20 Memorandum of costs (worksheet) [Judicial
Council Form MC-011]

§ 33:21 Notice of motion for order taxing costs [Cal.
Rules of Court, rule 3.1700(b)]

§ 33:22  Supporting declaration for order taxing costs
[Cal. Rules of Court, rule 3.1700(b)]

§ 33:23  Order granting motion for taxing costs and
striking or reducing items of costs [Cal. Rules
of Court, rule 3.1700(b)]

§ 33:24 Notice of motion for order granting relief from

failure to file timely memorandum of costs
[Code Civ. Proc., § 473, subd. (b)]

§ 33:25 Notice of motion for order striking memorandum
of costs, permitting filing of amended
memorandum, vacating judgment for costs and
entering new judgment [Code Civ. Proc., § 473]

clxxx



TaBLE oF CONTENTS

II. RECOVERY OF ATTORNEY’S FEES
A. LEGAL PRINCIPLES

1. Recovery Pursuant To Statute or Contract

§ 33:26  Overview

§ 33:27 Statutes pertaining to specific types of actions

§ 33:28 Award of attorney fees as damages
(noncontractual)

§ 33:29 Lodestar attorney fee calculation

§ 33:30 Recovery of contingent attorney fees

§ 33:31 Attorney’s fees pursuant to contract under Civ.
Code, § 1717

§ 33:32 Determination of prevailing party under Civ.
Code, § 1717

§ 33:33  Recovery under Civ. Code, § 1717 by party who
was not signatory to contract

§ 33:34  Procedure for obtaining contractual fees

§ 33:35 Amount of award under Civ. Code, § 1717

§ 33:36  Recoverability of attorney’s fees after offer to
compromise is made

2. Recovery In Actions Based On Common
Fund, Substantial Benefit, or Private
Attorney General Theories

§ 33:37 Overview

§ 33:38 Common fund theory

§ 33:39 Substantial benefit theory

§ 33:40 Elements of private attorney general rule

§ 33:41 Determination of “successful party” under Code
Civ. Proc., § 1021.5

§ 33:42 Importance of right and significance of benefit
under Code Civ. Proc., § 1021.5

§ 33:43 Necessity and financial burden of private
enforcement supporting award under Code Civ.
Proc., § 1021.5

§ 33:44 Attorney fee recovery as a private attorney
general

§ 33:45 Procedure for obtaining award under Code Civ.
Proc., § 1021.5

§ 33:46 Determining an attorney fee award based on
common fund recovery, substantial benefit
recovery, or private attorney general theories—
Lodestar and enhancements
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3. Forms

Notice of motion for order awarding attorney’s
fees based on common fund or substantial
benefit theory

Supporting declaration for order awarding
attorney’s fees based on substantial benefit or
common fund theory

Notice of motion for order awarding attorney’s
fees based on private attorney general theory
[Code Civ. Proc., § 1021.5]

Notice of motion to determine prevailing party
and to fix amount of attorney’s fees as costs in
contract action [Civ. Code, § 1717, subd. (b);
Code Civ. Proc., § 1033.5, subd. (a)(10)(A); Cal.
Rules of Court, rule 3.1702]

CHAPTER 34. LIMITED JURISDICTION
CASES IN THE TRIAL COURT

I. AUTHORITY

§ 34:1 Sources of authority

§ 34:2 Actions classified as limited civil cases
II. FILING

§ 34:3 Filing requirements

III. PLEADING

§ 34:4
§ 34:5

§ 34:6

§ 34:7

Content of pleading

Judicial Council approved pleading for personal
injury, property damage and wrongful death
[Form PLD-PI-001]

Judicial Council approved pleading for personal
injury, property damage and wrongful death
[Form PLD-PI-002]

Judicial Council mandatory CIVIL CASE COVER
SHEET [Form CM-010]

IV. RECLASSIFICATION

§ 34:8
§ 34:9
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§ 34:10 Reclassification pursuant to stipulation

§ 34:11 Reclassification pursuant to court order

§ 34:12  Stipulation to reclassify case from [unlimited to
limited or limited to unlimited]

§ 34:13 Reclassification pursuant to motion of a party or
the court

§ 34:14 Motion to reclassify

§ 34:15  Opposition to motion to reclassify

§ 34:16  Order to reclassify

V. CASE MANAGEMENT

§ 34:17 Disposition time goals for limited civil cases

§ 34:18 Case management of limited civil cases

§ 34:19 Related cases

§ 34:20  Judicial Council approved form, NOTICE OF
RELATED CASE [Form CM-015]

§ 34:21 Case questionnaire

§ 34:22  Judicial Council approved form, CASE
QUESTIONNAIRE-FOR LIMITED CIVIL
CASES [Form DISC-010]

§ 34:23  Judicial Arbitration for limited civil cases

VI. DISCOVERY

§ 34:24 Discovery in limited civil cases

§ 34:25 Judicial Council approved form, FORM
INTERROGATORIES-LIMITED CIVIL CASES
[Form DISC-004]

§ 34:26  Additional discovery

§ 34:27 Motion requesting additional discovery

VII. TRIAL

§ 34:28 Statement of witnesses and evidence

§ 34:29  Judicial Council mandatory form, REQUEST
FOR STATEMENT OF WITNESSES AND
EVIDENCE—FOR LIMITED CIVIL CASES
(UNDER $35,000) [Form DISC-015]

§ 34:30 Calling witnesses not identified in response to
Code Civ. Proc. § 96 request

§ 34:31 Alternative to direct testimony

VIII. EXPEDITED JURY TRIAL

§ 34:32 Expedited jury trial mandatory in most cases
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§ 34:33 Mandatory expedited jury trial process
§ 34:34  Opt out of expedited jury trial under some
circumstances

IX. JUDGMENT

§ 34:35 Effect of judgment
§ 34:36 Payment of judgment

X. COSTS AND FEES

§ 34:37 Costs and fees in limited jurisdiction cases

§ 34:38 Petition to opt out of mandatory expedited jury
trial

§ 34:39  Opposition to request to opt out of mandatory
expedited jury trial

§ 34:40 Agreement of parties (mandatory expedited jury
trial procedures)

CHAPTER 35. APPEAL FROM
SUPERIOR COURT

I. AUTHORITY FOR APPELLATE REVIEW

§ 35:1 Jurisdiction
§ 35:2 Methods of review

II. WHAT IS APPEALABLE

§ 35:3 Statutory basis for appealability

§ 35:4 One final judgment rule

§ 35:5 Judgments not appealable under statute

§ 35:6 Appealable interlocutory judgments

§ 35:7 Judicial exceptions to one final judgment rule
§ 35:8 Special proceedings

§ 35:9 Private judgments/arbitration

§ 35:10 Orders

§ 35:11 Remedying improper appeal

III. WHO MAY APPEAL
A. AGGRIEVED PARTIES

§ 35:12 Statutory rule
§ 35:13  Definition of party

clxxxiv



TaBLE oF CONTENTS

§ 35:14 Definition of “aggrieved”

B. PARTIES WHO MAY NOT APPEAL

§ 35:15 Parties to consent judgments

§ 35:16  Prevailing parties

§ 35:17 Coparties

§ 35:18 Parties in representative capacity
§ 35:19 Respondents

§ 35:20 Parties waiving right

IV. MOTIONS AND APPLICATIONS FOR
ORDERS

§ 35:21 Noticed motions and routine applications

§ 35:22 Format

§ 35:23  Procedure for noticed motions

§ 35:24  Procedure for routine applications

§ 35:25  Applications for extension or shortening of time
§ 35:26  Filing and service

§ 35:27 Opposition

§ 35:28 Disposition

V. ELECTRONIC SERVICE

§ 35:29  Service of documents; electronic service; proof of
service

§ 35:30  Electronic service by or on court

VI. SPECIAL RULES FOR APPEALING FROM
AN ORDER DISMISSING OR DENYING A
PETITION TO COMPEL ARBITRATION
INVOLVING ELDER ABUSE AND
DEPENDENT ADULT CIVIL PROTECTION
ACT WHERE TRIAL COURT PREFERENCE
HAS BEEN GRANTED

§ 35:31 Applicability

§ 35:32 Notice of appeal; time to appeal
§ 35:33 Filing and service

§ 35:34 Record on appeal

§ 35:35 Briefing and argument
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CHAPTER 36. STAY OF ENFORCEMENT
I. APPLICATION AND EFFECT OF STAY

§ 36:1

§ 36:2
§ 36:3
§ 36:4
§ 36:5

Overview of methods to obtain stay; stipulated
stay; effect of bankruptcy

Actions that may be stayed
Effect of stay on trial court’s jurisdiction
Matters on which trial court may proceed

Matters in which the trial court jurisdiction is
limited

II. METHODS FOR OBTAINING STAY

A.

§ 36:6

B.

§ 36:7
§ 36:8
§ 36:9
§ 36:10
§ 36:11
§ 36:12

§ 36:13
§ 36:14

§ 36:15

§ 36:16
§ 36:17

clxxxvi

TEMPORARY STAY
Before notice of appeal filed

STAY BY APPEAL ALONE

Statutory rule
Mandatory injunctions
Writs of mandate
Partition judgments
Probate proceedings
Judgments for costs

STAY BY POSTING SECURITY
1. Security by Posting Bond or Undertaking

Overview
Sureties; deposit in lieu of bond or undertaking

2. Judgments and Orders Stayed By Posting
Security

a. Judgments and Orders For Payment of
Money

Money judgments or orders; conditions of
security

Amount of security
Money judgments not requiring security
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§ 36:18

§ 36:19

§ 36:20

§ 36:21

§ 36:22

§ 36:23

§ 36:24

§ 36:25

§ 36:26

§ 36:27
§ 36:28

§ 36:29
§ 36:30
§ 36:31
§ 36:32
§ 36:33

§ 36:34

b. Judgments and Orders For
Assignment or Delivery of Personal
Property

Judgments or orders for assignments/delivery of
personal property; conditions of security
Amount of security

c. Judgments and Orders Directing
Disposition of Real Property

Conditions and amount of security

d. Judgments and Orders For
Appointment of Receiver

Conditions and amount of security

e. Judgments and Orders Requiring Two
or More Acts

Conditions and amount of security

f. Attachment Orders

Attachment order conditions and amount of
security
Where appellant has already levied attachment

g. Undertaking In Discretion of Trial
Court

Discretionary stay conditions and amount of
security
Limitations on discretionary stay

3. Procedure For Obtaining Stay By Security
Trial court order fixing amount of security

Filing and service of security

4. Objections To Sufficiency of Security

Grounds for objection

Time for objections

Response to objections

Hearing and order on objections
Modification after setting security

5. Enforcement of Liability On Security
Against appellant and sureties
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§ 36:35  Surety’s rights
§ 36:36 Time for enforcement

6. Exemptions From Security Requirements

§ 36:37 Parties acting in another’s right
§ 36:38  Public entities and officers
§ 36:39 Indigents

D. STAY BY DISCRETIONARY COURT ORDER

§ 36:40 Child custody cases

§ 36:41 Usurpation of office; inspection of corporate
records; nuisance

§ 36:42 Pending second action against judgment creditor

§ 36:43 Forcible entry, detainer, and unlawful detainer

E. STAY BY WRIT OF SUPERSEDEAS

1. Nature and Application of Supersedeas

§ 36:44 Definition and authority

§ 36:45 Temporary stay pending action on supersedeas
request

§ 36:46 Right to supersedeas to enforce automatic stay

§ 36:47 Supersedeas where stay conditioned on security

§ 36:48 Supersedeas where trial court refuses
discretionary stay

§ 36:49 Supersedeas where no statutory provision for
stay

2. Procedure For Obtaining Supersedeas

§ 36:50 Prerequisites to seeking supersedeas
§ 36:51 Format, filing and service of petition
§ 36:52  Opposition to petition

§ 36:53 Hearing, determination, and review

III. PROCEDURAL CHECKLISTS

§ 36:54  Obtaining stay from trial court
§ 36:55 Objecting to security
§ 36:56  Obtaining stay by supersedeas

IV. FORMS
§ 36:57 Application for temporary stay [Code Civ. Proc.,
§ 918]
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§ 36:58

§ 36:59
§ 36:60

§ 36:61
§ 36:62
§ 36:63

§ 36:64
§ 36:65

§ 36:66
§ 36:67

§ 36:68
§ 36:69

§ 36:70
§ 36:71

§ 36:72
§ 36:73
§ 36:74
§ 36:75

§ 36:76
§36:77

§ 36:78

§ 36:79
§ 36:80
§ 36:81
§ 36:82

§ 36:83

Declaration in support of application for
temporary stay

Stipulation of the parties to temporary stay

Notice of motion and supporting declaration for
temporary stay

Opposition to motion for temporary stay

Order on motion for temporary stay

Bond on appeal to stay execution—Personal
sureties

Declaration of qualifications of personal surety

Consent to security in amount less than
required by statute

Waiver of security

Notice of motion and supporting declaration for
order waiving security

Order on motion for waiver of security

Notice of motion for order fixing security on
appeal

Order fixing amount of security

Notice of motion for order requiring appellant to
provide security on appeal

Notice of motion for order dispensing with or
limiting security

Notice of motion for order staying enforcement
of judgment or order affecting custody of minor

Notice of motion for order requiring additional
security on attachment after judgment

Notice of motion for order that security is
insufficient

Deposit in lieu of bond or undertaking

Stipulation of the parties to market value of
bearer bonds or notes

Application for order determining market value
of bearer bonds or notes and fixing amount to
be deposited

Order determining market value of bearer bonds
or notes and fixing amount to be deposited

Notice of motion and supporting declaration for
discretionary stay

Notice of motion and supporting declaration for
discretionary stay

Notice of motion and supporting declaration for
discretionary stay

Petition for writ of supersedeas
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§ 36:84 Writ of supersedeas

Volume PRC6

CHAPTER 37. INITIATION AND
ABANDONMENT OF APPEAL FROM
SUPERIOR COURT

I. INITIATION OF APPEAL
A. NOTICE OF APPEAL
1. Time For Filing Notice of Appeal

a. In General

§ 37:1 Overview

§ 37:2 Normal time limits

§ 37:3 Calculating time to file notice of appeal
§ 37:4 Form of notice; date of entry

§ 37:5 Effect of amendment of judgment on time to file
notice of appeal

§ 37:6 Premature filing of notice of appeal
b. Extensions In Time For Filing Notice

§ 37:7 Motion for new trial

§ 37:8 Motion to vacate judgment
§37:9 Motion for JNOV

§ 37:10 Motion for reconsideration

2. Form and Filing of Notice of Appeal

§ 37:11 Form of notice of appeal
§ 37:12 Notice of appeal liberally construed

§ 37:13 Filing notice of appeal with superior court clerk;
notification and transmittal

§ 37:14  Service of notice of appeal

§ 37:15 Filing fees

§ 37:16  Exceptions from filing fee requirement
§ 37:17 Civil Case Information Statement

B. NOTICE OF CROSS-APPEAL
§ 37:18 Similarity to appeal
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§37:19
§ 37:20

C.

§ 37:21

D.

§ 37:22

§ 37:23

Format and filing of notice of cross-appeal
Time for filing notice of cross-appeal

PROCEDURAL CHECKLIST

Matters to consider in filing notice of appeal or
cross-appeal

FORMS
Notice of appeal/cross appeal [Judicial Council

Form APP-002]

Civil case information statement [Judicial
Council Form APP-004]

II. VOLUNTARY ABANDONMENT OR
DISMISSAL OF APPEAL

A.

§ 37:24
§ 37:25

§ 37:26
§ 37:27

§ 37:28
§ 37:29

§ 37:30

§37:31

§ 37:32

OBTAINING VOLUNTARY ABANDONMENT
OR DISMISSAL

Overview

Voluntary abandonment prior to filing of
appellate record

Vacating abandonment

Voluntary dismissal after filing of appellate
record

Vacating dismissal

Recovering costs after abandonment or
dismissal; sanctions

PROCEDURAL CHECKLISTS

Matters to consider in see king voluntary
abandonment of appeal

Matter to consider in seeking voluntary
abandonment of appeal

FORMS

Abandonment of appeal [Judicial Council form
APP-005]
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CHAPTER 38. RECORD ON APPEAL
FROM SUPERIOR COURT

I. LEGAL PRINCIPLES

A. OVERVIEW

§ 38:1 Duty to furnish record; sealed and confidential
records

§ 38:2 Effect of inadequate or partial record

§ 38:3 Types of materials used in record

§ 38:4 Cost of record

§ 38:5 Format requirements

§ 38:6 Time limits and extensions

§ 38:7 Sanctions relating to production of record; delay

§ 38:8 Effect of lost records

B. PREPARATION OF RECORD

1. Reporter’s Transcript
§ 38:9 Contents and format
§ 38:10 Procedure
§ 38:11 Transcription of electronic recording
§ 38:12 Payment for reporter’s transcript
§ 38:13 Unavailable transcript

2. Clerk’s Transcript

§ 38:14 Contents and format

§ 38:15 Clerk’s record on appeal

§ 38:16 Procedure

§ 38:17 Costs

§ 38:18 Appeal on judgment roll as variation

3. Appendix In Lieu of Clerk’s Transcript
§ 38:19 When permitted
§ 38:20 Contents and format
§ 38:21 Procedure
§ 38:22 Costs
§ 38:23 Augmentation of appendix with reporter’s
transcript
§ 38:24 Sanctions for improper use

4. Superior Court File In Lieu of Clerk’s
Transcript

§ 38:25 When permitted

cxcii



TaBLE oF CONTENTS

§ 38:26
§ 38:27
§ 38:28

§ 38:29
§ 38:30

§ 38:31
§ 38:32
§ 38:33
§ 38:34
§ 38:35

§ 38:36
§ 38:37

C.

§ 38:38
§ 38:39
§ 38:40

D.

§ 38:41
§ 38:42
§ 38:43

E.

§ 38:44
§ 38:45

Contents and format
Procedure
Costs

5. Agreed Statement

Contents and format
Procedure

6. Settled Statement

When permitted

Motion procedure

Ruling on motion

Preparation process and filing
Format

7. Record In Multiple Appeals

Cross-appeals
Successive appeals

TRANSMISSION OF RECORD

Filing procedure
Copy of record for parties
Transmission of exhibits

CHANGES IN RECORD AFTER
TRANSMITTAL

Correction of record
Grounds for augmentation
Procedure for augmentation

AVOIDING DEFAULT

Dismissal for failure to file record
Methods of avoiding, and remedies for, dismissal

II. PROCEDURAL CHECKLISTS

§ 38:46
§ 38:47

§ 38:48
§ 38:49
§ 38:50

Obtaining reporter’s transcript

Obtaining clerk’s transcript and exhibits,
appendix, or superior court file

Matters relating to agreed statement

Matters relating to settled statement

Matters relating to parties’ copy of record
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§ 38:51 Matters after initial transmission
§ 38:52 Matters relating to default for failure to provide
record

III. FORMS

A. TRANSCRIPTS

§ 38:53 Notice of appeal and to prepare complete clerk’s
transcript on appeal

§ 38:54 Designation of record on appeal

§ 38:55 Notice of appeal AND to prepare partial clerk’s
transcript

§ 38:56 Notice to prepare complete clerk’s and reporter’s
transcripts on appeal

§ 38:57 Notice to prepare partial clerk’s transcript and
partial reporter’s transcript on appeal

§ 38:58 Notice to prepare reporter’s transcript on appeal
in multiple-reporter case

§ 38:59 Respondent’s counterdesignation of reporter’s
transcript on appeal

§ 38:60 Stipulation to omit portions of oral proceedings
from reporter’s transcript on appeal

§ 38:61 Notice designating additions to clerk’s transcript
on appeal

§ 38:62 Cover letter for notice of appeal and notice to
prepare clerk’s and reporter’s transcripts

§ 38:63 Application and order to delay deposit of
reporter’s estimate for reporter’s transcript on
appeal

§ 38:64 Application for order to show cause re reporter’s
failure to timely file transcript on appeal

B. APPENDICES

§ 38:65 Notice of appeal and election to proceed with
appendix in lieu of clerk’s transcript

§ 38:66 Notice of election to proceed with appendix in
lieu of clerk’s transcript on appeal

§ 38:67 Notice of motion to prohibit proceeding on
appendix in lieu of clerk’s transcript on appeal

§ 38:68 Order prohibiting proceeding on appendix in lieu
of clerk’s transcript on appeal

§ 38:69  Stipulation for joint appendix on appeal

§ 38:70  Stipulation to proceed on superior court file in
lieu of clerk’s transcript on appeal
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§ 38:71

C.

§ 38:72
§ 38:73
§ 38:74

§ 38:75

§ 38:76
§ 38:77
§ 38:78
§ 38:79
§ 38:80
§ 38:81
§ 38:82
§ 38:83

§ 38:84

§ 38:85

§ 38:86

§ 38:87
§ 38:88
§ 38:89

Reporter’s waiver of deposit for preparation of
reporter’s transcript on appeal

AGREED STATEMENTS

Notice of appeal and election to proceed with
agreed statement on appeal

Notice of election to proceed with agreed
statement on appeal

Stipulation to attempt to prepare agreed
statement on appeal

Agreed statement

SETTLED STATEMENTS

Notice of intention to file settled statement on
appeal

Notice of motion to file settled statement on
appeal

Order granting leave to file settled statement on
appeal

Proposed condensed narrative statement for
settled statement on appeal

Respondent’s proposed amendments to proposed
condensed narrative statement for settled
statement on appeal

Order settling statement on appeal

Respondent’s objections to engrossed settled
statement on appeal

Certification of engrossed settled statement on
appeal

Stipulation settled statement is correct in lieu of
certification on appeal

EXHIBITS

Notice specifying exhibits to be transmitted to
appellate court on appeal

AUGMENTATION OR CORRECTION

Notice specifying exhibits to be transmitted to
appellate court on appeal

Motion to augment record on appeal

Stipulation to augment record on appeal

Order granting motion to augment record on
appeal
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§ 38:90 Respondent’s notice of request for delivery of
additional copy of record on appeal

§ 38:91 Notice to prepare and transmit items
inadvertently omitted from record on appeal

§ 38:92 Motion to correct record on appeal
§ 38:93  Opposition to motion to correct record on appeal

G. PRIOR RECORDS ON APPEAL

§ 38:94 Notice of request to copy prior record on appeal

§ 38:95 Notice of request that clerk obtain prior record
on appeal

H. RELIEF FROM DEFAULT

§ 38:96 Motion for relief from default in depositing
clerk’s estimate for record on appeal

§ 38:97 Motion for relief from default in depositing
reporter’ estimate for record on appeal

CHAPTER 39. INVOLUNTARY
DISMISSAL OF APPEAL FROM
SUPERIOR COURT

I. LEGAL PRINCIPLES
A. JURISDICTION

§ 39:1 Reviewing court’s inherent power
§ 39:2 Premature and late appeals

B. GROUNDS FOR DISMISSAL

1. Lack of Jurisdiction and Other Basic
Defects

§ 39:3 Appellate jurisdiction
§ 39:4 Lack of standing
§ 39:5 Waiver of right to appeal

2. Procedural Defaults

§ 39:6 Failure to pay fee or file record
§ 39:7 Failure to file opening brief
§ 39:8 Noncompliance with local appellate court rules
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§ 39:9
§ 39:10

§ 39:11
§ 39:12
§ 39:13
§ 39:14
§ 39:15

§ 39:16
§ 39:17

§ 39:18
§ 39:19

§ 39:20
§ 39:21

§ 39:22
§ 39:23
§ 39:24

C.

§ 39:25
§ 39:26
§ 39:27
§ 39:28
§ 39:29

3. Mootness

a. Overview

Justiciable controversy requirement
Procedure

b. Grounds For Granting Dismissal

Controversy extinguished by subsequent events

Cessation of challenged conduct

Settlement or compromise

Performance of act appellant sought to prevent

Controversy determined by intervening
judgment

Change of law

Death or emancipation

c. Grounds For Denying Dismissal

Material question remaining

Public interest issues; likelihood that conflict
will recur

Appeal to exonerate appellant’s name

Original action moot

4. Frivolous Appeals

Early dismissal
Objective and subjective criteria
Monetary sanctions

PROCEDURE ON MOTION TO DISMISS
APPEAL

Before record filed

Motion practice

Motion requiring examination of record
Vacating order of dismissal

Effect of dismissal

II. PROCEDURAL CHECKLISTS

§ 39:30 Matters to be considered by respondent
§ 39:31 Matters to be considered by appellant
III. FORMS

§ 39:32 Motion to dismiss late-filed appeal
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§ 39:33 Declaration supporting motion to dismiss late
appeal

§ 39:34 Declaration opposing motion to dismiss late
appeal

§ 39:35 Motion to dismiss frivolous appeal and request
for sanctions

§ 39:36  Declaration supporting motion to dismiss
frivolous appeal and request for sanctions

§ 39:37 Letter to appellant’s counsel requesting
dismissal of appeal

§ 39:38 Declaration opposing motion to dismiss frivolous
appeal and request for sanctions

§ 39:39 Motion to dismiss appeal for default in
procuring record

§ 39:40 Opposition to motion to dismiss appeal for
default in procuring record

§ 39:41 Motion to set aside dismissal and reinstate
appeal

CHAPTER 40. BRIEFS

I. LEGAL PRINCIPLES
A. OVERVIEW

§40:1 Definition

§ 40:2 Parties’ briefs

§40:3 Amicus curiae briefs

§ 40:4 Required contents

§ 40:5 Legal argument

§ 40:6 Citation of authority and reference to record

§ 40:7 Effect of admissions

§ 40:8 Waiver of issues

§ 40:9 Change of theory

§ 40:10 Issues or authority arising after briefing
completed

B. FORMAT OF BRIEFS

§ 40:11 Required components

§ 40:12 Formatting requirements for electronically filed
briefs

§ 40:13 Formatting requirements for briefs filed in paper
form
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C. PROCEDURE

§ 40:14 Time for filing

§40:15 Extension of time

§ 40:16 Filing and service

§ 40:17 Application and filing rules for amicus curiae
§ 40:18 Appellant’s failure to file brief

§ 40:19 Respondent’s failure to file brief

§ 40:20 Penalties for defective briefs

II. PROCEDURAL CHECKLISTS

§40:21 Matters to be considered by appellant
§ 40:22 Matters to be considered by respondent

III. FORMS

§ 40:23 Application to file brief exceeding length limit

§ 40:24  Stipulation extending time for filing brief

§ 40:25 Application for extension of time to file brief
[Judicial Council form APP-006]

§40:26  Brief cover

§ 40:27 Table of Contents

§ 40:28 Table of authorities

CHAPTER 41. HEARING AND
DETERMINATION OF APPEAL FROM
SUPERIOR COURT

I. SCOPE AND LIMITS OF APPELLATE
REVIEW

§ 41:1 Nature and function of appellate court

§ 41:2 Presumptions in favor of judgment

§ 41:3 Standards of review

§41:4 Substantial evidence standard of review

§ 41:5 Abuse of discretion standard of review

§ 41:6 Independent or “de novo” standard of review
§ 41:7 Nonreviewable issues

§ 41:8 Reversible or prejudicial error rule

II. PREHEARING SETTLEMENT CONFERENCE

§41:9 General rules governing settlement conference
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§41:10 Local rules governing settlement conferences
§41:11 Disposition after settlement

III. DETERMINATION AND JUDGMENT
A. LEGAL PRINCIPLES

§ 41:12 Appellate authority to make factual findings and
take additional evidence

§ 41:13  Judicial notice on appeal

§ 41:14 Consolidation of cases

§41:15 Oral argument

§41:16 Submission for decision

§ 41:17 Decision and opinion

§ 41:18 Finality of decision

B. FORMS

§ 41:19 Motion for calendar preference

§41:20 Declaration in support of motion for calendar
preference

§ 41:21 Motion to advance cause on calendar

§ 41:22 Declaration in support of motion to advance
cause on calendar

§ 41:23 Motion for recusal of appellate justice

§41:24 Motion to consolidate appeals

§ 41:25 Declaration in support of motion to consolidate
appeals

§ 41:26  Stipulation by counsel to consolidate appeals

§ 41:27 Request for assignment of appeal to specified
division

§ 41:28 Request for transfer of appeal

§ 41:29 Petition for transfer of appeal to supreme court

§41:30 Answer to petition for transfer of appeal to
supreme court

§ 41:31 Motion for factual determination on appeal

§ 41:32 Declaration in support of motion to make factual
determination on appeal

§ 41:33 Motion for leave to produce additional evidence
on appeal

§ 41:34 Declaration in support of motion for leave to
produce additional evidence on appeal

§ 41:35 Opposition to motion and declaration for
production of additional evidence on appeal

§ 41:36 Motion to take judicial notice on appeal
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§41:37
§41:38

§41:39

Motion for new trial (reporter’s lost notes)

Stipulation of parties regarding disposition of
settlement conference

Stipulation for dismissal

IV. DISPOSITION

A.

§ 41:40
§ 41:41

§41:42
§41:43

§41:44
§41:45
§41:46
§ 41:47

§41:48
§41:49

§ 41:50

LEGAL PRINCIPLES
1. Affirmance of Judgment

General or unqualified affirmance
Affirmance with directions

2. Modification of Judgment

Modification

Types of errors and erroneous judgments
modified

3. Reversal of Judgment

General or unqualified reversal
Partial reversal

Reversal with directions
Restitution

FORMS

Consent to modification of judgment

Joint application and stipulation for reversal of
judgment

Joint declaration of counsel for stipulation for
reversal of judgment [if required by local
appellate rules]

V. REMITTITUR

A.

§ 41:51
§ 41:52
§ 41:53

B.

§ 41:54

C.

§ 41:55

LEGAL PRINCIPLES

Remittitur
Issuance of remittitur
Stay of remittitur

PROCEDURAL CHECKLIST

Recall of remittitur

FORMS

Stipulation for immediate issuance of remittitur
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§ 41:56  Motion for order staying issuance of remittitur

§ 41:57 Declaration in support of motion for stay of
issuance of remittitur

§ 41:58 Stipulation for stay of issuance of remittitur

§ 41:59 Motion to recall remittitur

§ 41:60 Declaration in support of motion to recall
remittitur
§41:61 Stipulation for recall of remittitur

VI. COSTS, SANCTIONS, AND ATTORNEY’S
FEES

A. LEGAL PRINCIPLES

1. Costs On Appeal

§ 41:62 Statutory basis
§ 41:63 Items recoverable
§ 41:64 Procedure to recover costs

2. Attorney’s Fees

§ 41:65 When awarded
§ 41:66 Procedure for recovery

3. Sanctions

§ 41:67 Basis
§ 41:68 Standards for imposition
§ 41:69 Procedure, amount, order

B. PROCEDURAL CHECKLISTS

§ 41:70 Matters to consider when seeking costs
§ 41:71 Matters to consider when seeking attorney’s fees
§ 41:72 Matters to consider when seeking sanctions

C. FORMS

§ 41:73 Motion for order to show cause re sanctions

VII. AUTHORITY

§ 41:74 Precedential effect of appellate opinions
§41:75 Publication of opinions

§ 41:76  Publication of unpublished opinions

§ 41:77 Depublication of published opinions
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CHAPTER 42. REHEARING IN COURT

OF APPEAL

I. LEGAL PRINCIPLES

A. AUTHORITY AND GROUNDS FOR
REHEARING

§ 42:1 Authority to grant rehearing
§ 42:2  Grounds for rehearing, generally

§ 42:3 Omission or misstatement of issue or fact;
petition for rehearing as condition of supreme
court review

§ 42:4 New or unbriefed issues

B. PROCEDURE

§ 42:5 Who may seek rehearing

§ 42:6 Time for filing petition

§ 42:7 Form and contents of petition

§ 42:8 Request for depublication of opinion
§42:9  Answer to petition; time for filing

§ 42:10 Form and contents of answer

§ 42:11 Reply to answer

§42:12 Number of copies; filing and service

§ 42:13 Determination; subsequent proceedings

II. PROCEDURAL CHECKLISTS

§42:14  Checklist for party seeking rehearing
§ 42:15  Checklist for party opposing rehearing

III. FORMS

§ 42:16  General form of petition for rehearing

§ 42:17 Motion for relief from default for failure to file
timely petition for rehearing

§ 42:18 General form of answer to petition for rehearing

§ 42:19 Motion for relief from default for failure to file
timely answer to petition for rehearing
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CHAPTER 43. REVIEW AND
REHEARING IN THE CALIFORNIA
SUPREME COURT

I. THE SUPREME COURT
§43:1 Overview
§ 43:2 Filing papers; addresses

II. TRANSFER FROM COURT OF APPEAL
BEFORE DECISION

A. LEGAL PRINCIPLES

§ 43:3 Overview; authority; grounds
§ 43:4 Procedure

B. PROCEDURAL CHECKLIST

§ 43:5 Matters to be considered on transfer from court of
appeal before decision

C. FORM

§ 43:6  Petition for transfer from court of appeal before
decision

III. REVIEW
A. LEGAL PRINCIPLES

1. Overview

§ 43:7 Authority

§ 43:8 Review on court’s own motion
2. Petition for Review

§ 43:9 Petition format

§ 43:10 Statement of issues

§ 43:11 Time considerations; filing; proof of service
§ 43:12 Answer

§ 43:13 Reply

§ 43:14 Amicus curiae letters

3. Scope of Review

§ 43:15 Grounds for review
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§ 43:16

§ 43:17
§ 43:18

§43:19

§ 43:20
§ 43:21
§ 43:22

§ 43:23
§43:24
§ 43:25
§ 43:26

B.

§ 43:27
§ 43:28

§ 43:29

C.

§ 43:30
§ 43:31
§ 43:32
§ 43:33

Limitations on review
4. Grant or Denial of Review

Grant of petition
Denial of petition

5. Briefs and Arguments on Merits

Overview; time considerations; filing; proof of
service

Brief format

Content

Hearing; oral argument

6. Disposition

Affirmance, modification, or reversal
Dismissal of review

Transfer or retransfer to the court of appeal
Finality of supreme court opinion; remittitur

PROCEDURAL CHECKLISTS

Matters to be considered by petitioner for review

Matters to be considered by party opposing
review

Matters to be considered by party briefing on
merits

FORMS

Cover

Index of contents

Petition for review

Notice of intent to rely on court of appeal brief

IV. REHEARING

A.

§ 43:34
§ 43:35

B.

§ 43:36

LEGAL PRINCIPLES

Authority; grounds
Procedure

PROCEDURAL CHECKLIST

Matters to be considered on petitioning for or
opposing rehearing
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V. STATE BAR COURT REVIEW
A. LEGAL PRINCIPLES
1. Overview
§ 43:37  Authority
2. Petition for Review

§ 43:38 Papers

§ 43:39 Time considerations for disciplined attorney
petitions

§ 43:40 Time considerations for state bar counsel
petitions

§ 43:41 Filing and service

3. Supplemental Briefing

§ 43:42 Mandatory supplemental briefing; reply
§ 43:43 When supplemental briefing not required
§ 43:44 Permissive supplemental briefing; reply

4. Scope of Review

§ 43:45 Grounds
§ 43:46 Burden of proof
§ 43:47 Oral argument

5. Disposition

§ 43:48 Remand or denial
§ 43:49 Decision and finality

B. PROCEDURAL CHECKLISTS

§ 43:50 Procedural matters to be considered by
disciplined attorney seeking review of State
Bar Court decision

§ 43:51 Procedural matters to be considered by State
Bar when opposing review

§ 43:52  Procedural matters to be considered by State
Bar’s Chief Trial Counsel when seeking review
of State Bar Court decision

§ 43:53 Procedural matters to be considered regarding
supplemental briefing

§ 43:54  Procedural matters to be considered regarding
review by Supreme Court
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CHAPTER 44. REVIEW BY UNITED
STATES SUPREME COURT

I. LEGAL PRINCIPLES OF PRACTICE BEFORE
UNITED STATES SUPREME COURT

§ 44:1 Jurisdiction; Supreme Court Rules and term,;
justices necessary for decision

§ 44:2 Filing and service of papers; time considerations

§ 44:3 Printing and format requirements

§ 44:4  Appearance of counsel; parties

§ 44:5 Motions and applications

§ 44:6 Admission to practice before Court

II. REVIEW OF STATE COURT DECISIONS BY
CERTIORARI

A. LEGAL PRINCIPLES

1. Jurisdiction

§ 44:7 Overview
§ 44:8 State court rendering judgment; exhaustion of
state remedies

§ 44:9 Independent and adequate state grounds for
decision

2. Procedure

a. Certiorari

§ 44:10 Petition for certiorari

§ 44:11 Time considerations for filing petition

§ 44:12 Contents of petition

§ 44:13 Cross-petition

§ 44:14 Transmission of record

§ 44:15 Brief in opposition

§44:16 Reply

§ 44:17 Supplemental brief

§ 44:18 Stay of enforcement pending review

§ 44:19 Disposition of petition; dismissal as
improvidently granted

§ 44:20 Rehearing of denial of petition for writ of
certiorari

b. Proceedings on Merits
§ 44:21 Requirements for briefs; appendices
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§ 44:22  Petitioner’s brief

§ 44:23 Respondent’s brief

§ 44:24 Reply brief

§ 44:25 Amicus curiae

§ 44:26  Supplemental brief

§ 44:27 Joint appendix

§ 44:28 Oral argument

§ 44:29 Dismissal; disposition
§ 44:30 Costs; interest
§44:31 Rehearing

B. PROCEDURAL CHECKLISTS

§ 44:32 Matters to consider in presenting papers to
court

§ 44:33 Matters to consider in petitioning United States
Supreme Court for certiorari

§ 44:34 Matters to consider in opposing petition for

certiorari
§ 44:35 Matters to consider in submitting brief on
merits
C. FORMS

§ 44:36  Cover for petition for writ of certiorari
§ 44:37 Table of contents to petition for writ of certiorari
§ 44:38 Cover for certiorari brief on the merits
§ 44:39 Table of contents to certiorari brief on the merits

CHAPTER 45. APPEALS AND WRITS IN
LIMITED JURISDICTION CASES

I. FUNDAMENTALS FOR APPEALS TO THE
APPELLATE DIVISION

§ 45:1 Right to appeal
§ 45:2 What may be appealed to the appellate division

§ 45:3 Different rules for appealing limited civil and
unlimited civil cases

§ 45:4 Entry of judgment or appealable order
§ 45:5 Transfer to a Court of Appeal
§ 45:6 No right to appeal to a Court of Appeal

§ 45:7 Judicial Council optional Proof of Service
(Appellate Division) [Form APP-109]
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§ 45:8 Proof of electronic service

II. TIME TO APPEAL TO THE APPELLATE
DIVISION

§ 45:9 Time to appeal
§ 45:10 Extended times to appeal
§ 45:11 Premature or late notices of appeal

III. FILING THE APPEAL IN THE APPELLATE

DIVISION

§ 45:12 Filing the notice of appeal

§ 45:13 Contact information

§ 45:14  Judicial Council optional Information on Appeal
Procedures for Limited Civil Cases [Form
APP-101-INFO]

§ 45:15 Judicial Council optional Notice of Appeal/Cross-
Appeal (Limited Civil Case) [Form APP-102]

§45:16  Filing fee

§ 45:17 Judicial Council mandatory INFORMATION
SHEET ON WAIVER OF APPELLATE COURT
FEES [Form APP-015/FW-015-INFO]

IV. RECORD ON APPEAL FOR THE
APPELLATE DIVISION RECORD

§ 45:18 Record on appeal

§ 45:19 Clerk’s transcript

§ 45:20 Payment for clerk’s transcript

§ 45:21  Trial court file instead of clerk’s transcript

§ 45:22 Reporter’s transcript

§ 45:23 Payment for reporter’s transcript

§ 45:24  Electronically recorded record

§ 45:25 Agreed statement instead of a clerk’s and/or
reporter’s transcript

§ 45:26  Statement on appeal instead of a reporter’s
transcript

§ 45:27  Election to use an appendix designating the
record on appeal

§ 45:28 Failure to procure a record

§ 45:29 Filing the record

§ 45:30 Judicial Council optional Appellant’s Notice
Designating Record on Appeal (Limited Civil
Case) [Form APP-103]
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§ 45:31 Judicial Council optional Proposed Statement on
Appeal (Limited Civil Case) [Form APP-104]

§ 45:32  Judicial Council optional Order Concerning
Appellant’s Proposed Statement on Appeal
(Limited Civil Case) [Form APP-105]

§ 45:33  Judicial Council optional form Respondent’s
Notice Designating Record on Appeal (Limited
Civil Case) [Form APP-110]

V. APPELLATE BRIEFS

§ 45:34 When the briefs are due

§ 45:35 Form of briefs

§ 45:36  Contents of briefs

§ 45:37 Filing and serving briefs

§ 45:38 Failure to file a brief

§ 45:39 Extension of time to file a brief

§ 45:40 Judicial Council optional Application for
Extension of Time to File Brief (Limited Civil
Case) [Form APP-106]

VI. MOTIONS IN THE APPELLATE DIVISION

§ 45:41 Motions and requests for extensions of time
§ 45:42 Motions and orders to augment the appellate
record

VII. ORAL ARGUMENT AND SUBMISSION OF
CAUSE

§ 45:43 Calendaring
§ 45:44 Oral argument by videoconference
§ 45:45 Conduct of argument

VIII. SETTLEMENT AND/OR ABANDONMENT
OF APPEAL IN APPELLATE DIVISION

§ 45:46  Settlement of action and/or abandonment of
appeal

§ 45:47 Judicial Council optional Abandonment of
Appeal (Limited Civil Case) [Form APP-107]

IX. SUBMISSION OF CAUSE, DECISION OF
THE COURT AND REHEARINGS

§ 45:48 Submission
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§ 45:49 Decision
§ 45:50 Finality
§ 45:51 Rehearing

X. COSTS, ATTORNEY FEES AND SANCTIONS
IN APPEALS

§ 45:52 Award of costs

§ 45:563 Claiming costs

§ 45:54  Recoverable costs
§ 45:55  Attorney Fees

§ 45:56  Sanctions

XI. WRITS IN THE APPELLATE DIVISION

§ 45:57 Extraordinary relief granted by appellate
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§ 45:58 Petition
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thereto
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§ 45:65 Costs
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APP-150-INFO]

§ 45:67 Judicial Council optional Petition for Writ [Form
APP-151]
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§ 45:69 Opposition to stay of Enforcement of judgment
pending appeal
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SMALL CLAIMS ACTIONS
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§ 46:2 Time to appeal

§ 46:3 Notice of appeal

§ 46:4 Filing fee for a notice of appeal

§ 46:5 Judicial Council optional Notice of Appeal (Small
Claims) [Form SC-140]

§ 46:6 Record on appeal
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§46:8  Appellate hearing also known as a trial de novo

§ 46:9 Costs and fees
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§ 46:12 Defendant’s motion to vacate judgment
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§46:16 Right of defendant’s insurer to appeal

§46:17 Limitation of small claims appeals court
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