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§ 11:165

Narrow policy interpretation (first-party claims)

Failure to comply with industry custom and practice

Assertion of untested legal theory

Failure to preserve evidence and insured’s rights
against others

Health insurance cost containment practices

Federal preemption

Insurer’s pursuit of contribution from other insurers

Premium disputes

Bad faith based on failure to recognize coverage
under policy different from policy under which
claim submitted

H. DUTY TO INVESTIGATE

§ 11:166
§ 11:167
§ 11:168
§ 11:169
§ 11:170
§ 11:171
§ 11:172
§ 11:173
§ 11:174
§ 11:175
§ 11:176
§ 11:177

Bad faith based on inadequate investigation
When duty begins

Constructive vs. actual notice

When duty to investigate ends

Delegability of insurer’s duty to investigate
Effect of insured’s lack of cooperation
When fraud is suspected

To whom duty to investigate is owed
First-party claims

Computerized claims evaluation
Third-party claims

Insurer’s willingness to reconsider denial

I. DUTY TO SETTLE CLAIMS AGAINST INSURED

§ 11:178
§ 11:179
§ 11:180
§ 11:181

§ 11:182

§ 11:183
§11:184

§ 11:185
§ 11:186

Duty to settle liability claims against insured

Necessity of proving duty to indemnify

Failure to settle liability claims based on belief that
policy does not provide coverage

Obligation to accept “reasonable” offers to settle
claims against insured

Obligation to accept “reasonable” offers to settle
claims against insured: Scope of permissible
evidence in bad faith failure to settle suits

Bad faith failure to settle: One or two
reasonableness inquiries?

One or two reasonableness inquiries: CACI’s No.
2334’s changing focus

Should there be a second reasonableness inquiry?

Does focusing on the reasonableness of the insurer’s
decision raise the specter of summary judgment in
bad faith failure to settle cases?
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§ 11:187 Insurers’ duty not to make unreasonably low
settlement offer

§ 11:188 Insurers’ duty not to make unreasonably low
settlement offer: Insurers’ unreasonable conditions
to settlement offer as evidence of bad faith

§ 11:189 Relevance of insured’s insolvency to reasonableness
of settlement offer

§ 11:190 Relevance of uncovered claims and punitive
damages to reasonableness of settlement offer

§ 11:191 Insurer’s duty when settlement demand exceeds
policy limits

§ 11:192 Insurer’s duty when settlement demand exceeds
policy limits: Determining when settlement
demand exceeds policy limits

§ 11:193 Requirement that insurer have opportunity to settle

§ 11:194 Requirement that insurer have opportunity to settle:
Insured’s objection to settlement

§ 11:195 Requirement that insurer have opportunity to settle:
Lienholder’s or subrogee’s refusal to release
insured from liability

§ 11:196 Requirement that insurer have opportunity to settle:
Claimant’s refusal to release insured from liability

§ 11:197  Liability for settling without obtaining release of
insured’s liability

§ 11:198 Time limited settlement offers

§ 11:199 Time limited settlement offers, statutory rules

§ 11:200 Insurer’s belated willingness to settle

§ 11:201 Insurer’s inadequate investigation of claim

§ 11:202 Insurer’s duty to evaluate settlement offer and
negotiate

§ 11:203 Insurer’s duty to evaluate settlement offer and
negotiate: Insurer’s duty to initiate settlement
negotiations

§ 11:204 Insurer’s duty to evaluate settlement offer and
negotiate: Delegability of insurer’s duty to evaluate
settlement offer and negotiate

§ 11:205  Failure to keep insured informed about settlement
negotiations

§ 11:206  Requirement of judgment in excess of policy limits

§ 11:207 Requirement of judgment in excess of policy limits:
Excess insurer’s equitable subrogation against
primary insurer

§ 11:208 Requirement of judgment in excess of policy limits:
Insured need not pay excess verdict

§ 11:209 Requirement of judgment in excess of policy limits:
Effect of reductions in verdict for prior settlements
with other defendants
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§ 11:210 Requirement of judgment in excess of policy limits:
Liability where verdict exceeds settlement demand

§ 11:211  Insurer’s duty to settle when there are multiple
claimants and insufficient policy limits

§ 11:212 Insurer’s duty to settle when there are multiple
claimants and insufficient policy limits: No duty to
inquire about other claimants before paying policy
limits

§ 11:213  Insurer’s duty to settle when there are multiple
insureds and insufficient policy limits

§ 11:214  Effect of self-consuming policy limits on insurer’s
duty to settle

§ 11:215  Obligation to consider insured’s rights against
others

§ 11:216  Settlement over insured’s objections

§ 11:217  Settlement over insured’s objections: Settlements
within insured’s deductible

§ 11:218  Settlement over insured’s objections: Settlement
over objection of insured who is not defendant in
case

§ 11:219  Settlement over insured’s objections: Refusal to
settle based on objection of insured

§ 11:220 Insurer’s duty to consider effect of settlement on
retrospective premium obligations

§ 11:221 Insured’s duty to contribute self-insured retention

§ 11:222  Insured’s duty to contribute self-insured retention:
Insurer’s liability for coercing insured to contribute
to settlement

§ 11:223  Effect of insurer’s tender of policy limits

§ 11:224  Effect of insurer’s waiver of policy limits

§ 11:225 Sanctions for failure to settle

§ 11:226  Insured’s option to settle with third-party when
insurer refuses to settle

§ 11:227  Insured’s option to settle with third-party when
insurer refuses to settle: Insurers not obligated to
pay settlements entered into by insured’s
independent counsel

§ 11:228 Insured’s option to settle with third-party when
insurer refuses to settle: Estoppel to contest
collusiveness of stipulated judgment

§ 11:229  Insured’s option to settle with third-party when
insurer refuses to settle or defend: Insurer’s right
to intervene

§ 11:230  Voidability of settlements of bad faith failure to
settle claims

J. PLAINTIFFS
§ 11:231  Plaintiffs
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§ 11:239
§ 11:240
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§ 11:246
§ 11:247
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Third party plaintiffs: Breach of implied covenant of
good faith and fair dealing

Third party plaintiffs: Traditional tort and statutory
theories

Judgment creditors

Express beneficiaries

Additional or unnamed insureds

Standing to sue for denial of benefits to another
insured

Insured’s spouse

Shareholders in or members of insured

Organization’s standing to sue for members’ injury

Insured’s estate

Special rules applicable to non-admitted insurers

Bankruptcy trustees

Excess insurers

Reinsurers

Agents and brokers

Standing of clients of employee leasing company to
sue leasing company’s workers’ compensation
insurer

K. DEFENDANTS

§ 11:248
§ 11:249
§ 11:250
§ 11:251

§ 11:252
§ 11:253
§ 11:254
§ 11:255

§ 11:256
§ 11:257
§ 11:258

§ 11:259
§ 11:260
§ 11:261
§ 11:262
§ 11:263
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Adjusters

Parent companies

Representatives of insurance companies

Insurance company employees’ liability for violation
of implied covenant

Conspiracy to violate implied covenant

Conspiracy to commit independent tort

Other theories

Attorneys—Insurance defence counsel: Liability for
insurance bad faith

No liability for conspiracy to violate covenant of
good faith and fair dealing

Liability for breaching duties owed directly to
insured

Attorney—Insured’s independent counsel: Liability
to insurer for insurance bad faith

Independent management companies

Independent adjusters and investigators

Duty to Insurer

Defense medical examiners

Finance companies arranging coverage for
independent insurers
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§ 11:264  California Insurance Guarantee Association (CIGA)

§ 11:265 Excess insurers

§ 11:266  Medicare carriers

§ 11:267  Policyholders (reverse bad faith)

§ 11:268 Reinsurer’s liability to reinsured for breach of
covenant of good faith and fair dealing

§ 11:269  Reinsurer’s liability to original insured for breach of
covenant of good faith and fair dealing

§ 11:270  Reinsurer’s liability to third-party claimants against
original insured for breach of covenant of good
faith and fair dealing

§ 11:271  Sureties

§ 11:272  Federal preemption of claims against sureties

§ 11:273  Uninsured motorist carriers

§ 11:274 Necessity of obtaining an arbitration award against
uninsured motorist carrier

§ 11:275  Vehicle service contractors

§ 11:276  Workers’ compensation carriers: Duty to employee

§ 11:277 Workers’ compensation carriers: Liability of
insurer’s agents

§ 11:278 Workers’ compensation carriers: Duty to employer

§ 11:279  Workers’ compensation carriers: Duty to health care
providers

§ 11:280 Workers’ compensation insurance: Liability of state
compensation insurance fund

§ 11:281 Liability for violation of workers’ compensation rate
making law: Insurance Code § 11758

§ 11:282  Liability of workers’ compensation insurer for
insured’s attorney fees

§ 11:283  Cross defendants for contribution and indemnity

§ 11:284 Co-insurers

§ 11:285 Insured’s attorney

§ 11:286  Third-party claimant’s attorney

§ 11:287 Insured’s codefendant

§ 11:288 Home protection companies

L. PRACTICE AND PROCEDURE

§ 11:289  Collateral estoppel
§ 11:290 Discovery
§ 11:291 Psychiatric examinations

M. EVIDENCE ISSUES

§ 11:292 Relevance generally
§ 11:293 Relevance of settlement offers
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§ 11:294  Relevance of litigation tactics

§ 11:295 Inferences justifying award of punitive damages

§ 11:296 Inferences: Excess judgment as evidence of
“reasonableness” of settlement offer

§ 11:297 Inferences: Settlements as evidence of
reasonableness of settlement offer

§ 11:298 Industry custom and practice

§ 11:299 Expert testimony

§ 11:300 Insurer’s pattern and practice

§ 11:301 Role of judge and jury in deciding bad faith issues

§ 11:302 Cases finding bad faith as matter of law

§ 11:303 Cases finding no bad faith as matter of law

§ 11:304 Discovery sanctions

N. PRE-CONTRACT DEALINGS
§ 11:305  Pre-contract dealings, liability for

O. POSTJUDGMENT ACTIVITY
§ 11:306  Postjudgment activity, liability for

P. STANDARD OF LIABILITY

§ 11:307  First-party claims

§ 11:308  Effect of insured’s representation by counsel on
insurer’s standard of care

§ 11:309  Effect of prior trial court ruling erroneously denying
coverage

§ 11:310 Bad faith refusal to defend

§ 11:311 Bad faith delay in settling third-party claims

§ 11:312  Refusal to settle third-party claims

§ 11:313  Applicability of genuine dispute defense to bad faith
failure to settle liability claims

CHAPTER 12. BAD FAITH: TRADITIONAL
TORT AND STATUTORY THEORIES

A. INTRODUCTION
§ 12:1 Introduction and background

B. TRADITIONAL TORT THEORIES

§12:2 Conspiracy
§12:3 Fiduciary duty
§12:4 Fraud in inducement
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§ 12:5 Fraud in resolution of claims

§ 12:6 Immunity

§ 12:7  Assignability

§12:8 Liability of insurer’s agents

§12:9 Fraud, justifiable reliance, and insured’s duty to read
policy

§ 12:10 Interference with contractual relations

§ 12:11 Malicious defense

§ 12:12 Malicious prosecution and abuse of process

§ 12:13 Intentional infliction of emotional distress

§ 12:14 Negligent infliction of emotional distress

§ 12:15 Negligent misrepresentation

§ 12:16 Comparative fault inapplicable

§ 12:17 Liability of insured’s insurance broker

§ 12:18 Negligence

§ 12:19  Spoliation of evidence

§ 12:20 Defamation

C. STATUTES

§ 12:21 Fair Insurance Responsibility Act of 2000—
Third—party bad faith

§ 12:22 Insurance Code § 1280.7

§ 12:23 Business and Professions Code theories

§ 12:24 Business and professions code theories: standing

§ 12:25 Code of Civil Procedure theories: Sanctions

§ 12:26  Other sanctions

§ 12:27 Racketeer Influenced Corrupt Organizations Act
(RICO)

§ 12:28 Unruh Civil Rights Act—Underwriting discrimination
claims

§ 12:29 California Earthquake Insurance Act
§ 12:30 Elder abuse

CHAPTER 13. UNFAIR CLAIMS PRACTICES
REGULATIONS AND STATUTORY
DISCLOSURE REQUIREMENTS

A. IN GENERAL

§13:1 Generally

§13:2 History and background

§13:3 Scope of regulations

§13:4 File and document retention rules
§13:5 Reporting requirements
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§ 13:6 Time deadlines imposed on insurers

§ 13:7  Acknowledgment of claims

§13:8 Send necessary claim forms and instructions to
claimants

§13:9 Respond to communications from claimant

§ 13:10 Respond to inquiries from the department of
insurance

§ 13:11 Investigation of claim

§ 13:12  Accept or deny claim

§ 13:13 Payment of claim

§ 13:14 Waiver of deadlines in “extraordinary circumstances”

§ 13:15 Insurers’ duty not to make unreasonably low
settlement offer

§ 13:16 Insurers’ duties when denying claim

§ 13:17 Prohibitions on discriminatory claims handling

§ 13:18 Special rules regarding releases

§ 13:19 Training requirements

B. STANDARDS APPLICABLE TO SPECIFIC TYPES
OF INSURERS

§ 13:20 Personal and commercial automobile insurance
§ 13:21 Replacement cost coverage
§ 13:22 Sureties

C. VIOLATIONS OF THE REGULATIONS

§ 13:23  Single incident trigger

§ 13:24  Vicarious liability

§ 13:25 Penalties

§ 13:26  Effect of regulations on common law bad faith
litigation

§ 13:27 Statutory disclosure requirements

§ 13:28 Disclosure requirements

D. ENFORCEMENT

§ 13:29 Insurance commissioner’s duties

CHAPTER 14. BINDERS AND INTERIM
CONTRACTS

A. IN GENERAL

§ 14:1  Agent’s authority to bind insurer
§ 14:2 Renewals
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B. BINDERS

§ 14:3 Binders or interim insurance

§ 14:4 Necessity of insurer’s reliance on or knowledge of
binders

§ 14:5 Oral insurance contracts

§ 14:6 Effect of provisions in policy application or
conditional receipt of premium form making
acceptance condition precedent to coverage

§ 14:7 Insurer’s right to deny interim coverage based on
policy exclusions

§ 14:8 Effective dates of binder or interim policy

§ 14:9 Duration

§ 14:10 Cancellation: Insured’s right

§ 14:11  Cancellation of binder or rejection of application

before applicant’s death or injury: Insurer’s right

CHAPTER 15. CANCELLATION
A. IN GENERAL

§ 15:1
§ 15:2
§ 15:3
§ 15:4
§ 15:5
§ 15:6
§ 15:7

Bad faith cancellation

Insured’s right

Insurer’s right

Effect of insured’s bankruptcy

Loss in progress

Premium finance company’s right
Fraudulent premium financing transaction

B. STATUTORY RESTRICTIONS

§ 15:8
§ 15:9

§ 15:10
§ 15:11
§ 15:12
§ 15:13
§ 15:14
§ 15:15

Automobile insurance

Local government restrictions on renewals and
cancellations

Common carrier insurance

Noncommercial aircraft

Health insurance

Life insurance

Noncommercial policies

Commercial policies

C. CANCELLATION PROCEDURE

§ 15:16
§ 15:17
§ 15:18
§ 15:19

Cancellation procedure

Necessity of premium refund

Proof requirements

Notice not required upon expiration of policy
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§ 15:20 Notice to additional insureds

D. GRACE PERIODS
§ 15:21  Grace periods

CHAPTER 16. CAUSATION

A. BACKGROUND AND INTRODUCTION
§ 16:1 Background and introduction

B. EARTHQUAKES

§ 16:2 First-party claims
§ 16:3 Earthquake losses

C. THIRD-PARTY CLAIMS

§ 16:4 Third-party claims
§ 16:5 Policy language designed to restrict causation analysis

D. BURDEN OF PROOF
§ 16:6 Burden of proof

E. POLICY LANGUAGE

§ 16:7 Restrictions on efficient proximate cause standard

§ 16:8 Coverage broader than efficient proximate cause
standard

§ 16:9 Ensuing loss clause

CHAPTER 17. CHOICE OF LAW

§ 17:1 Introduction and background

§ 17:2 California choice of law rules

§ 17:3 —A dissenting view

§ 17:4 Insurance cases applying California Choice of Law
Rules

§ 17:5 Choice of law and collateral estoppel

§ 17:6  Contractual choice of law provisions

§ 17:7 Impact of service of suit clauses

CHAPTER 18. CLAIMS MADE COVERAGE

A. BACKGROUND AND INTRODUCTION
§ 18:1 Background and introduction
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§ 18:2 Insurer’s duty to inform insured of limited nature of
claims-made coverage

§ 18:3  Policies interpreted to provide both claims made and
occurrence coverages

B. CLAIMS

§ 18:4 Claims defined
§ 18:5 Time claim is made
§ 18:6 Number of claims

C. “POTENTIAL” CLAIMS

§ 18:7 Coverage for “potential” claims reported during policy
period

§ 18:8 Duty to provide notice of claim after providing notice
of “potential” claim

D. REPORTED CLAIMS

§ 189  Requirement that claim be both made and reported
during the policy period: Relevance of Prejudice

§ 18:10 Adequacy of notice under claims made and reported
policy

§ 18:11 Notice-prejudice rule applicable where policy does not
require claim be reported during policy period

E. POLICY LIMITS

§ 18:12 Aggregate limits
§ 18:13 “Per claim” limits
§ 18:14 Stacking of per claim limits

F. COVERAGE OF POLICY

§ 18:15 Trigger of coverage

§ 18:16 Claims related to wrongful acts reported during the
policy period

§ 18:17 Subsequent claims related to claims made during
policy period

§ 18:18 Retroactive coverage, prior acts

§ 18:19 Extension of coverage upon cancellation or
nonrenewal

CHAPTER 19. CONTRACTUAL LIABILITY
ENDORSEMENT
§ 19:1 Background
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§19:2 Scope
§ 19:3 Duty to defend

CHAPTER 20. CONTRACTUAL
LIMITATIONS PERIODS

A. VALIDITY
§ 20:1 Validity

B. COMMENCEMENT AND TOLLING

§ 20:2 Property insurance claims

§ 20:3 Question of fact and burden of proof

§ 20:4 Effect of type of coverage on when appreciable harm
occurs

§ 20:5 Tolling
§ 20:6 Health and disability claims
§ 20:7 Prejudice

C. EARTHQUAKES CLAIMS
§ 20:8 Earthquake claims

D. ENFORCEABILITY

§ 20:9 Enforceability: waiver and estoppel

§ 20:10 Waiver and estoppel of limitations period on
earthquake claims

§ 20:11 Estoppel to assert limitations period based on failure
to comply with regulations

§ 20:12 Civil Code § 1962 “wrongful rescission” actions

E. IN GENERAL

§ 20:13 Against insurer

§ 20:14 Bad faith claims

§ 20:15 Unfair Competition Law claims
§ 20:16  Contribution claims

§20:17 ERISA

§ 20:18 RICO claims

CHAPTER 21. CONTRIBUTION AND
INDEMNITY

A. INTRODUCTION AND BACKGROUND
§ 21:1 Introduction and background
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B. ASSIGNMENTS

§ 21:2  Assignment of contribution and indemnity claims

C. BAD FAITH AND EXTRA-CONTRACTUAL
LIABILITY CLAIMS

§ 21:3 Cross complaints against insured’s attorney
§ 21:4 Contribution or indemnity from other insurers

D. DEFENSES TO CONTRIBUTION CLAIMS

§ 21:5 Contractual limitations period

§ 21:6 Effect of good faith settlement

§ 21:7 Insurer’s breach of duty to insured: Unclean hands

§ 21:8 Insolvency

§ 21:9 No covered loss

§ 21:10 Requirement that parties to contribution action cover
same risk

§ 21:11  Volunteers

§ 21:12  Statute of limitations

§ 21:13 Lack of notice

§ 21:14 Post-claims underwriting

§ 21:15 Other insurance clauses

§ 21:16  Prohibition on seeking contribution from employees

E. DEFENSE COSTS

§ 21:17 Post-tender defense costs: Contribution actions
between insurers

§ 21:18 Pre-tender defense costs: Contribution actions
between insurers

§ 21:19 Effect of insurer insolvency
§ 21:20 Insured’s obligation to contribute
§ 21:21 Indemnity

F. IN GENERAL

§ 21:22 Burdens of proof

§ 21:23  Settlement on behalf of named insured does not make
insurer a “participating” or “settling” insurer for
purposes of assigning burdens of proof in the
contribution action brought by additional insured’s
own insurer

§ 21:24 Burdens of proof—Measure of recovery

§ 21:25 Disputes between excess insurers and primary
insurers
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§ 21:26  Insurers for disputes between lessors and lessees

§ 21:27 Disputes between automobile insurers

§ 21:28 Reservation of rights to seek contribution from other
insurers

§ 21:29  Securities laws
§ 21:30  Effect of other insurance clauses

G. ARBITRATION
§ 21:31 Arbitration

H. TIME LIMITS
§ 21:32  Statute of limitations

CHAPTER 22. DIRECT ACTIONS

A. INTRODUCTION AND BACKGROUND

§ 22:1 Introduction and background
§ 22:2  Validity of policy language qualifying Insurance Code
§ 11580(b)(2)

B. ACCRUAL OF CAUSE OF ACTION

§ 22:3  Accrual of direct cause of action by third-party
claimant against insured’s liability carrier: Effect of
policy’s no action clause

§ 22:4  Accrual of direct cause of action by insured: Effect of
policy’s no action clause

§ 22:5  Accrual of direct cause of action by third-party
claimant against California Insurance Guarantee
Association (CIGA)

C. SCOPE OF LIABILITY

§ 22:6  Scope of third-party claimant’s rights against insurer

§ 22:7 Supplemental payments

§ 22:8 Extra-contractual liability for failure to pay judgment
against insured

D. DEFENSES

§ 22:9 Defenses

§ 22:10 Lack of notice to insurer

§ 22:11 Rescission or reformation

§ 22:12  Collateral estoppel effect of underlying action
§ 22:13  Third-party beneficiaries
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CHAPTER 23. DIRECTORS AND OFFICERS

A. BACKGROUND

§ 23:1 Background
§ 23:2 The A, B, Cs of D&O insurance
§ 23:3  Wrongful acts and cyber claims

B. ALLOCATION

§ 23:4 Allocation between covered and uncovered claims and
parties

§ 23:5 Burden of proof

§ 23:6 Effect on “best efforts” clause on allocation

§ 23:7 Effect of allocation of defense costs on attorney-client
privilege

C. DUTY TO DEFEND AND DEFENSE COSTS

§ 23:8 Duty to defend v. Duty to pay defense costs

§ 23:9 Duty to pay as incurred

§ 23:10 Reduction of policy limits

§ 23:11  Insurer’s right to obtain reimbursement of defense
costs advanced

D. DISCOVERY CLAUSE

§ 23:12 Discovery clause: Extension of coverage on
cancellation or nonrenewal

E. EXCLUSIONS

§ 23:13 Insured versus insured exclusion from both executive
liability and corporate reimbursement coverages

§ 23:14 Regulatory exclusion from both executive liability and
corporate reimbursement coverages

§ 23:15 Dishonesty exclusion from executive liability coverage

§ 23:16  Personal profit or gain exclusion from executive
liability coverage

§ 23:17 Conduct exclusions and the subprime mortgage crisis

§ 23:18 Pollution

§ 23:19 Greenmail or securities acquisition

§ 23:20  Securities law violations

§ 23:21  Prior litigation

§ 23:22  Prior acts

§ 23:23 Known claims

§ 23:24  Statutory prohibition against coverage for “wilful”
acts: Insurance Code § 533
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§ 23:25  Contractual liability exclusion
§ 23:26 Insured capacity exclusion

§ 23:27 Major security holder exclusion
§ 23:28 Restitutionary damages

F. NO ACTION
§ 23:29 No action clause

G. POLICY LIMITS

§ 23:30  Policy limits and deductibles: Number of losses or
claims

H. RESCISSION

§ 23:31 Rescission, misrepresentation, innocent co-insureds

I. SCOPE OF COVERAGE

§ 23:32  Scope of coverage

§ 23:33 Claims made coverage

§ 23:34 Claims made and reported requirement, no need to
prove prejudice resulting from late reporting

§ 23:35 Adequacy of notice to insurer under claims made and
reported policy

§ 23:36  Requirement that wrongful act be committed in
capacity as director or officer

§ 23:37 Requirement that wrongful act be committed by
director or officer

§ 23:38 Requirement that wrongful act cause loss

§ 23:39  Corporate Reimbursement coverage: Requirement
that indemnification be permitted or required

CHAPTER 24. DISABILITY INSURANCE

A. INTRODUCTION
§ 24:1 Introduction

B. DAMAGES
§ 24:2 Damages for breach of disability contract

C. DISABILITY—DEATH
§ 24:3 Disability—Death

D. DISABILITY—TOTAL DISABILITY

§24:4 Defined as inability to perform “any” occupation
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§ 24:5 Disability defined as inability to engage in insured’s
“usual” or “regular” occupation

§ 24:6 Defined as inability to perform “every duty” of
occupation

§ 24:7 Requirement that insured be house confined

§ 24:8 Distinction between factual and legal disability
(requirement that insured’s inability to work result
from accident, sickness or disease)

§ 24:9 Expert evidence to prove disability

§ 24:10 Bad faith liability for narrowly construing disability

E. LIMITATIONS ON BENEFITS

§ 24:11 Mental illness limitation

§ 24:12 Disability resulting from sickness versus disability
resulting from accidental injury

§ 24:13 Bad faith assertion that injury results from sickness,
rather than accident

§ 24:14 Coordination of benefits or other income clauses

§ 24:15 Preexisting conditions exclusion

§ 24:16 Workers’ compensation exclusion

§ 24:17  Proof of loss

§ 24:18 Reimbursement from tortfeasors

§ 24:19 Calculation of benefits

F. TERMINATION OF COVERAGE

§ 24:20  Vesting of benefits
§ 24:21 Rescission
§ 24:22 Bad faith rescission of disability policy

G. TIME OF DISABILITY

§ 24:23  Generally
§ 24:24  Process of nature rule
§ 24:25 Federal preemption

H. IN GENERAL

§ 24:26  Policy interpretation

§ 24:27 Time limits disability clauses

§ 24:28  Arbitration

§ 24:29 Regulatory review of policy forms

CHAPTER 25. DISCOVERY
A. CLAIMS FILES AND CLAIMS MANUALS

§ 25:1 Insured’s claims files
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§ 25:2  Other insureds’ claims files

§ 25:3 Privacy issues

§ 25:4 Claims manuals

§ 25:5 Excess insurer’s right to obtain pretrial discovery of
policyholder’s settlements with primary insurer’s

B. INSURANCE POLICIES

§ 25:6 Contents
§ 25:7 Drafting history

C. IN GENERAL

§ 25:8 Privilege for attorney-client communications

§ 25:9 Attorney fee bills and waiver of the attorney-client
privilege

§ 25:10 Effect of asserting advice of counsel defense

§ 25:11  Effect of failure to assert privilege

§ 25:12 Psychiatric examinations

§ 25:13 Reinsurance information

§ 25:14 Reserves

§ 25:15 Sanctions

CHAPTER 26. DUTY TO ADVISE

§26:1 Adequacy of or restrictions on coverage

§ 26:2 Insured’s policy rights

§ 26:3 Reasons for denial of claim

§ 26:4 Duty to advise additional insureds

§ 26:5 Duty to advise loss payees

§ 26:6 Duty to advise about reductions in coverage in renewal
policies

§ 26:7 Duty to advise about anticipated material changes in
policy

§ 26:8 Duty to advise about premiums

§ 26:9 Duty to advise about suitability of coverage for insured

CHAPTER 27. DUTY TO COOPERATE

A. BACKGROUND
§ 27:1 Background

B. IN GENERAL

§ 27:2 Breach of duty to cooperate
§ 27:3 Defense to bad faith
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§ 27:4 Defense to duty to defend or provide coverage

§ 27:5 Defense to direct action after judgment against
insured

§ 27:6  Declaratory relief to establish lack of cooperation

§ 27:7  Effect of insured’s bankruptcy

C. PREJUDICE REQUIREMENT

§ 27:8 First-party claims
§27:9 Liability claims
§ 27:10 Waiver and estoppel

CHAPTER 28. DUTY TO INVESTIGATE

INSURABILITY

§ 28:1 Generally

§ 28:2 Liability to insured

§ 28:3 Liability to third-parties

CHAPTER 29. EMPLOYEE RETIREMENT
INCOME SECURITY ACT OF 1974 (ERISA)

A. INTRODUCTION AND BACKGROUND

§ 29:1 Introduction and background: ERISA’s preemption of
state laws

B. ANALYTICAL FRAMEWORK

§ 29:2  Analytical framework

§ 29:3 Requirement that employer be engaged in interstate
commerce

§ 29:4 ERISA’s preemption provisions

§ 29:5 “Deemer” clause: Exemption of selffunded plans from
state insurance regulation

§29:6 Employee benefit plans
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§ 44:35 Accidental from whose perspective

M. 1966 AND 1986 OCCURRENCE POLICIES
§44:36  Accident requirement
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§ 44:37
§ 44:38
§ 44:39
§ 44:40

§ 44:41
§ 44:42

§44:43
§ 44:44
§ 44:45
§ 44:46
§ 44:47
§ 44:48
§ 44:49
§ 44:50
§ 44:51

§ 44:52
§ 44:53
§ 44:54
§ 44:55
§ 44:56
§ 44:57
§ 44:58
§ 44:59

§ 44:60
§ 44:61

Effect of insured’s mental incapacity

Accidental event requirement

Accident or event requirement

Requirement that injury or damage be neither
expected nor intended

Accident requirement in specialized brand protection
coverage

Subjective standard for determining expectation or
intent

Kinds and degrees of damage

Corporate expectation or intent

Insurance Code § 533 compared

Intentional acts taken in self-defense

Local government self-insuring pools

Burden of proof

Number of occurrences

Bodily injury

Bodily injury resulting from economic loss is not
covered

Bodily injury “sustained by a person”

Future bodily injury

Property damage

Tangible property qualification: No coverage for
purely economic loss

Incorporation of defective product or work as property
damage

Incorporation of defective product or work as property
damage: Significance of physical injury qualification

Property damage need not occur while claimant owns
property

Requirement that insured be liable for damage when
damage occurs

Cost of preventing property damage

Loss of use

N. NO ACTION CLAUSES

§ 44:62

No action clauses

O. NOTICE REQUIREMENTS

§ 44:63

Notice requirements

P. POLICY LIMITS

§ 44:64
§ 44:65

Aggregate v. per occurrence or per claim limits
Defense costs within policy limits
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Stacking of per occurrence limits

Noncumulation clause

Deductibles, obligation to pay

Stacking of “per occurrence” deductibles and self
insured retentions

Stacking of coverage under policy covering “acts,
errors or omissions during the policy period”

Stacking of per claim limits

Q. REFORMATION

§ 44:72

Reformation

R. TRIGGER OF COVERAGE

§ 44:73
§ 44:74

§ 44:75

§ 44:76

§ 44:77

§ 44:78
§ 44:79

§ 44:80
§ 44:81
§ 44:82
§ 44:83
§ 44:84
§ 44:85
§ 44:86
§ 44:87
§ 44:88

§ 44:89
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Montrose Chemical Co. v. Admiral Insurance Co.: The
California Supreme Court’s continuous trigger
ruling

Montrose Chemical Co. v. Admiral Insurance Co.:
Applicability of Montrose continuous trigger to duty
to indemnify

Montrose Chemical Co. v. Admiral Insurance Co.:
Applicability of Montrose continuous trigger to
disputes between insurers

Montrose Chemical Co. v. Admiral Insurance Co.:
Non-standard policy language

Anti-Montrose policy language

Montrose Chemical Co. v. Admiral Insurance Co.:
Bodily injury cases decided prior to Montrose

Montrose Chemical Co. v. Admiral Insurance Co.:
Property damage cases decided prior to Montrose

Property damage that occurs when claimant does not
own property

Separate and distinct damage or injury

Malicious prosecution claims

Professional malpractice claims

Loss-in-progress: California Supreme Court’s holding
in Montrose Chemical v. Admiral Insurance Co.

Loss-in-progress: Cases prior to Montrose Chemical v.
Admiral Insurance Co.

Apportionment of indemnity obligation among
multiple policies in multiple policy years

Apportionment of coverage between primary and
excess layers of insurance

The role of “other insurance” clauses in the
apportionment of liability among multiple triggered
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§ 44:90 Apportionment of indemnity obligation among
multiple policies in multiple policy years: Effect of
settlement by one insurer on liability of remaining
nonsettling insurers

§44:91 Apportionment of indemnity obligation among
multiple policies in multiple policy years: Effect of
insurer insolvency

S. IN GENERAL

§ 44:92  Vicarious liability of innocent coinsureds
§ 44:93 Supplementary payments clause
§ 44:94 Voluntary payments clause

CHAPTER 45. LIABILITY INSURANCE,

EXCLUSIONS

§ 45:1 Aircraft

§45:2  Alienated premises

§ 45:3 Automobile

§ 45:4 Asbestos exclusion

§ 45:5 Assault and battery

§ 45:6 Business pursuits

§ 45:7 Business pursuits: Ordinarily incident exception

§ 45:8 Business operations

§ 45:9 Business risk exclusions (insured’s product, insured’s
work or work performed, product recall, design
defect)

§ 45:10 Condemnation or inverse condemnation

§ 45:11 Contractual liability exclusion

§ 45:12 Contractor Exclusion

§ 45:13 “Liability assumed under contract”

§ 45:14 Criminal acts

§ 45:15 Condominium exclusion

§45:16  Cross suits exclusion

§ 45:17 Dram shop

§ 45:18 Employee exclusion: Bodily injury

§ 45:19 Employment-related practices

§ 45:20 Employment practices exclusion limited to insured’s
own employees

§ 45:21 Employee dishonesty exclusion

§ 45:22 Family or household: Scope

§ 45:23 Bodily injury to insured: Application to wrongful
death claims

§ 45:24  Firearms

§ 45:25 Intentional or willful act: Public policy [Insurance
Code § 533]
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§ 45:26 Illegal acts

§ 45:27 Illegal activity

§ 45:28 Insured versus insured

§ 45:29  Other premises or residence

§ 45:30  Public livery exclusion

§ 45:31 Property in care, custody, and control of insured

§ 45:32  Property owned, used, or controlled by the insured

§ 45:33 Design defect exclusion

§ 45:34 Named insured’s products or own products

§ 45:35 Joint venture

§ 45:36 1986 “absolute” pollution exclusion

§ 45:37 “Absolute” exclusion is not always absolute

§ 45:38  Application of absolute pollution exclusion to
workplace injuries and products liability claims

§ 45:39  Application of Pollution Exclusion to Fire Debris

§ 45:40 Pollution Exclusion “Buy Back” Provisions

§ 45:41 Application of absolute pollution exclusion to products
liability claims

§ 45:42 1973 “Limited” pollution exclusion

§ 45:43 No distinction between active and passive polluters

§ 45:44  Significance of preventative measures

§ 45:45 Policyholder has burden of proving applicability of
“sudden and accidental” exception to pollution
exclusion

§ 45:46  Product recall or sistership

§ 45:47 Insured’s product and insured’s work or work
performed exclusions

§ 45:48 Loss of use resulting from delay/failure to perform
exclusion

§ 45:49 Loss of use resulting from quality, fitness or
durability of named insured’s product exclusion

§ 45:50 Impaired property exclusion

§ 45:51 Sudden and accident exception

§ 45:52  Property on which operations are being performed
exclusion

§ 45:53 Faulty workmanship exclusion

§ 45:54 Incorrectly performed work exclusion

§ 45:55  Professional services exclusion

§ 45:56  Regulatory exclusion

§ 45:57 Sexual behavior or intimacy

§ 45:58 Subsidence

§ 45:59 Claims unreported during term of occurrence policy
when insured obtains similar insurance after
termination of policy

§ 45:60 War
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§ 45:61 Watercraft

§ 45:62 Watercourse exclusion

§ 45:63 Workers’ compensation exclusion

§ 45:64 Sale or transfer of real property

§ 45:65 Land subsidence

§ 45:66 Total prior work exclusion

§ 45:67 Intellectual property rights exclusion
§ 45:68 Privacy exclusion

§ 45:69 Mold exclusion

§ 45:70 Montrose continuous trigger exclusion

CHAPTER 46. LIABILITY INSURANCE,
DUTY TO DEFEND

A. INTRODUCTION AND BACKGROUND
§46:1 Introduction and background

B. ALLOCATION AND APPORTIONMENT OF
DEFENSE COST

§ 46:2 Allocation of defense costs between covered and
uncovered claims or uncovered portions of a claim

§ 46:3 Attempts to contract around the obligation to defend
“mixed lawsuits” in their entirety

§ 46:4 Apportionment of defense costs among multiple
insurers

§ 46:5 Insured’s obligation to contribute

§ 46:6 Illustrative cases permitting contribution of defense
costs

§ 46:7 Special rules applicable to automobile insurers

§ 46:8 Effect of insurer insolvency

§ 46:9 Effect of breach of duty to defend

§ 46:10 Apportionment of pre-tender defense costs among
multiple insurers

C. BAD FAITH

§ 46:11 Bad faith (extra-contractual liability for breach of
duty to defend)

D. CIGA
§ 46:12 California Insurance Guaranty Association (CIGA)

E. CONFLICT OF INTEREST
§ 46:13 Insurer’s duty to provide independent adjusters
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§46:14 Civil Code § 2860

§46:15 Civil Code § 2860: Retroactive applications of Civil
Code § 2860

§46:16  Civil Code § 2860: Insurer’s burden of establishing
absence of conflict requiring independent counsel

§ 46:17 Conflicts of interest requiring insurer to pay for
independent counsel

§46:18 Conflicts of interest requiring insurer to pay for
independent counsel: Insurer’s right to investigate
conflict before agreeing to pay for Cumis counsel

§ 46:19 Insurers can end conflict and terminate insured’s
right to independent counsel by withdrawing
reservation of rights

§ 46:20 Defense counsel’s duty to inform insured of conflict

§ 46:21 Defense counsel’s duty to inform insured of conflict:
When providing a courtesy defense

§ 46:22 Declaratory relief to determine rights and liabilities
under Civil Code § 2860

§ 46:23 Declaratory relief to determine rights and liabilities
under Civil Code § 2860: Evidentiary issues

§ 46:24  Arbitration of disputes over amount of independent
counsel’s fees

§ 46:25  Applicability of Civil Code § 2860 to insurer/insurer
fee disputes

§ 46:26  Insurer’s right to seek reimbursement of
unreasonable independent counsel fees

§ 46:27 Insurer’s right to determine independent counsel’s
qualifications

§ 46:28 Insurer’s right to interfere with independent counsel’s
handling of defense

§ 46:29 One attorney representing multiple insureds

§ 46:30 Insurance company house counsel

§46:31 Do “outside counsel guidelines” impair the
independence of defense counsel?

§ 46:32 Insurer’s duty when providing a courtesy defense

§ 46:33 Compensatory damages for insurer’s breach of its
duty to provide a conflict-free defense

F. REMEDIES

§ 46:34 Compensatory damages for inadequate defense

§ 46:35 Trial within a trial requirement

§ 46:36 Compensatory damages for refusal to defend

§ 46:37 Excess judgment or settlement

§ 46:38 Effect of defense by same insurer under another
policy
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§ 46:39

§ 46:40
§ 46:41
§ 46:42
§ 46:43
§ 46:44

§ 46:45
§ 46:46
§ 46:47
§ 46:48
§ 46:49

§ 46:50
§ 46:51
§ 46:52

§ 46:53

California Insurance Guarantee Association’s liability
for settlement within statutory limits

Damages excluded from coverage

Consequential damages

Defense costs

Defense costs: Allocable to noncovered claims

Defense costs: Contingency fees as part of defense
costs

Defense costs: When insured is state agency

Effect of no policy limits

Effect of insured’s insolvency

Effect of defense by other insurers

Loss of right to obtain relief from judgment based on
“mistake, inadvertence, surprise or excusable
neglect”

Failure to defend and refusal to settle

Punitive damages

Insured’s burden of proving damages resulting from
failure to defend or from inadequate defense

Equitable remedies against insurer for breach of duty
to defend

G. EXCESS INSURERS

§ 46:54
§ 46:55

Excess insurers’ duty to defend
Reservation of rights

H. FIRST-PARTY COVERAGE

§ 46:56

First-party coverage: duty to contribute to defense
costs under “sue and labor” clause

I. INDEMNITY COVERAGE

§ 46:57
§ 46:58
§ 46:59

No duty to defend
Duty to advance costs
Effect of self-consuming policy limits

J. INSURANCE DEFENSE COUNSEL

§ 46:60
§ 46:61
§ 46:62
§ 46:63

§ 46:64

Insurance defense counsel
Disqualification
Ethical duties

Liability of insurer-appointed defense counsel for
insurance bad faith

No liability for conspiracy to violate covenant of good
faith and fair dealing
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§ 46:65 Liability of insurer-appointed defense counsel for
breaching duties owed directly to insured

§ 46:66 —Right to seek indemnity from independent counsel

§ 46:67 —Insurer’s vicarious liability for malpractice of
insurer-appointed attorney

§ 46:68 Legal malpractice liability to insurer

§ 46:69  Assignability of insurer’s malpractice claims

§ 46:70 Liability to insurer for insurance bad faith

§46:71 House counsel

§ 46:72 Duties of defense counsel when providing courtesy
defense

§ 46:73 Coverage counsel’s liability to third party claimants
for misrepresenting scope of coverage
§ 46:74  Applicability of anti-SLAPP statute

K. PROCEDURAL ISSUES

§ 46:75 Declaratory relief to determine duty to defend

§ 46:76  Appeal of order compelling insurer to defend

§ 46:77 Interpleader

§ 46:78 Intervention to defend suspended corporate insured
§ 46:79 Standing to sue for failure to defend

§ 46:80 Effect of another insurer assuming insured’s defense

§ 46:81 Statute of limitations on action for breach of duty to
defend

L. REIMBURSEMENT OF DEFENSE COSTS

§46:82 Reimbursement of defense costs: Insurer’s right to
recover after absence of coverage established

§ 46:83 Equitable restitution

§ 46:84 Reservation of rights to seek reimbursement
§ 46:85 Reimbursement under an indemnity policy
§ 46:86 Right to jury trial

M. RESERVATION OF RIGHTS TO DENY
COVERAGE AFTER DEFENDING INSURED

§ 46:87 Adequacy of reservation of rights

§ 46:88 Effect of reservation of rights

§ 46:89 Nonwaiver agreements distinguished

§46:90 Defense without reservation of rights

§ 46:91 Burden of proof

§ 46:92 Waiver of or estoppel to assert defenses asserted

§ 46:93 Waiver of or estoppel to assert defenses not asserted
§46:94 Waiver and estoppel cases decided prior to Waller
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§ 46:95 Sufficiency of defense under reservation of rights
§46:96 Excess insurer’s duty to reserve rights

§ 46:97 Reservation of rights to seek contribution from other
insurers

N. SCOPE OF DUTY TO DEFEND

§ 46:98 Scope of duty to defend

§ 46:99 Insurer’s duty to provide adequate defense

§ 46:100 Insurer’s duty to provide adequate defense: Duty to
pursue counterclaims

§ 46:101 Duty to appeal

§ 46:102 Allegations not covered by the policy

§ 46:103 Allegations not covered by the policy: Allegations in
underlying action when covered claims are in
cross-complaint

§46:104 Allegations not covered by the policy: Insurer’s
continuing duty to defend uncovered claims after
covered claims are resolved

§ 46:105 Allegations not covered by the policy: Duty of title
insurers to defend allegations not covered by policy

§ 46:106 Time duty to defend is determined

§ 46:107 Insurer’s duty to determine whether defense is owed

§46:108 Insurer’s duty to determine whether defense is
owed: Insurer’s continuing duty to investigate
whether duty to defend exists

§ 46:109 Insurer’s duty to determine whether defense is
owed: Insurer’s duty to pay insured’s
investigational costs

O. INCEPTION OF DUTY TO DEFEND

§ 46:110 Upon tender of insured’s defense

§ 46:111  Effect of insurer’s denial of coverage on insured’s
duty to tender defense

§46:112 Upon exhaustion of self-insured retention

§ 46:113  Effect of insured’s late notice on insurer’s duty to
defend

§ 46:114 Insurer’s liability for pre-tender defense costs
§ 46:115 Insurer’s duty to defend pre-litigation claims
§ 46:116  Duty to defend “suits”

§ 46:117 Duty to defend “actions” and “arbitrations”

P. TERMINATION OF DUTY TO DEFEND

§ 46:118  Judicial determination that policy does not provide
coverage
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Permissibility of multiple motions for summary
adjudication of duty to defend

Judicial determination that potentially covered
claims in underlying action are “sham” claims

Effect of judicial determination eliminating
potentially covered claims

Judicial determination unnecessary where insurer
never had duty to defend

Effect of settlement of potentially covered claims

Termination of insurer’s duty to defend upon
exhaustion of policy limits

Payment of policy limits on behalf of one insured
terminates insurer’s duty to defend other insureds

Effect of insured’s refusal to cooperate on insurer’s
duty to defend

Insured’s right to terminate defense by withdrawing
tender of defense

Q. DUTY TO DEFEND POTENTIALLY COVERED

CLAIMS

§ 46:128 Duty extends only to insureds

§ 46:129 Duty extends to additional insureds

§ 46:130 Duty to defend based on insured’s reasonable
expectations

§ 46:131 Duty to defend any potentially covered claim

§ 46:132 Illustrative cases finding potential for coverage

§ 46:133 Illustrative cases finding no potential for coverage

§ 46:134 Potential for coverage based on evidence extrinsic to
complaint

§ 46:135 Potential for coverage based on facts unrelated to
liability

§ 46:136  Potential for coverage based on unresolved questions
of law

§ 46:137 Potential for coverage based on unpled claims

§ 46:138 Potential for coverage based on conduct independent
of or separable from inherently wrongful conduct

§46:139 No potential for coverage based on nature of wrong
alleged

§ 46:140 No potential coverage where no coverage as matter
of law

§ 46:141 No potential for coverage based on statutory
prohibition against indemnification

§ 46:142 Criminal proceedings

§ 46:143 Disciplinary hearings

§ 46:144 Related proceedings
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§ 46:145 Duty to defend against equitable claims

§ 46:146 Duty to defend frivolous or unmeritorious claims

§ 46:147 Duty to defend where statute of limitations bars
underlying claim

§ 46:148 Cross claims and affirmative defenses against
insured in suit brought by insured

R. PRE-TENDER DEFENSE COSTS

§46:149 Indemnity policies

§ 46:150 General liability policies

§ 46:151 Contribution actions between insurers
§ 46:152  Policy language negating duty

§ 46:153 Pre-litigation claims expenses

CHAPTER 47. LIABILITY INSURANCE,
ADVERTISING INJURY COVERAGE

A. BACKGROUND
§47:1 Background

B. PREDICATE OFFENSES: 1976 BROAD FORM
ENDORSEMENT

§ 47:2 Business and Professions Code § 17200, fall within
coverage for “unfair competition”

§47:3 Cases examining whether consumer fraud and/or
negligent misrepresentation claims fall within
coverage for “unfair competition”

§ 47:4 Cases examining whether interference with economic
relations claims fall within coverage for “unfair
competition”

§47:5 Cases examining whether patent infringement claims
fall within coverage or “unfair competition,” “piracy”
or “infringement of title”

§47:6 Cases examining whether misappropriation of trade
name claims fall within coverage for infringement of
title or slogan

C. PREDICATE OFFENSES: 1986 BROAD FORM
ENDORSEMENT

§47:7 1986 Policy

§47:8 Patent infringement

§47:9 Patent infringement when patent itself is an
advertising idea
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§47:10 Trade dress and trademark infringement
§47:11 Trade secret misappropriation

§ 47:12 Business torts

§47:13 Product disparagement

D. CAUSATION

§ 47:14 Causal connection to injury requirement

E. ADVERTISING
§ 47:15 Advertising activity

F. TRIGGER OF COVERAGE
§47:16 Offense committed during policy period

CHAPTER 48. LIABILITY INSURANCE,
PERSONAL INJURY COVERAGE

A. INTRODUCTION
§ 48:1 Introduction and background

B. EMOTIONAL DISTRESS CLAIMS

§ 48:2 Emotional distress claims

C. INVASIONS OF RIGHTS OF PRIVATE
OCCUPANCY

§ 48:3 Environmental claims

§48:4 Limited to interference with real property

§ 48:5 Invasion of real property need not be physical

§ 48:6 Future interests in property

§ 48:7 May not apply to claims brought by organizations
§ 48:8 Breach of contract and misrepresentation claims
§ 48:9 Breach of fiduciary duty claims

§ 48:10 Housing discrimination claims

D. DISPARAGEMENT, DEFAMATION, AND
SLANDER CLAIMS

§ 48:11 Patent infringement claims

§ 48:12 Product disparagement, trade libel, and
disparagement of title claims
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E. MALICIOUS PROSECUTION AND ABUSE OF
PROCESS CLAIMS

§ 48:13 Malicious prosecution claims
§ 48:14  Abuse of process claims

F. MISCELLANEOUS CLAIMS

§ 48:15 Sex discrimination claims

§ 48:16  Violation of privacy

§48:17 Wrongful termination claims

§ 48:18 Liability for promissory fraud based on sale of
personal injury coverage

G. EXCLUSIONS

§ 48:19  Prior publication exclusion

§ 48:20 Slander

§ 48:21 Intellectual property exclusion
§ 48:22  Breach of contract exclusion

CHAPTER 49. LIABILITY INSURANCE,
PRODUCTS, COMPLETED OPERATIONS
AND PREMISES LIABILITY COVERAGES

§ 49:1 Premises operations, completed operations, and
products liability coverages compared and
contrasted

§ 49:2 Premises operations coverage: Scope

§ 49:3 Products—Completed operations hazard coverage:
Scope

§49:4 Products hazard coverage: Named insured’s products

§ 49:5 Products hazard exclusion

§ 49:6 Products-completed operations exclusion

§ 49:7 Other relevant exclusions

§ 49:8 Vendor’s endorsement

§49:9 Labeling and relabeling exclusion

§ 49:10 Product alteration exclusion

§49:11  Applicability of predecessor corporation’s products
liability insurance to cover liability of successor
corporation

§ 49:12  Applicability of corporation’s products liability
insurance to liability of corporation acquired after
expiration of policy

§49:13 Property damage

§49:14 'Trigger of coverage
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CHAPTER 50. LIABILITY INSURANCE,
COVERAGE FOR INTENTIONAL AND
CRIMINAL ACTS

A. POLICY LANGUAGE

§ 50:1 Policies: Background and policy language

§ 50:2 Comprehensive business liability policies

§ 50:3 Comprehensive business liability policies: Pre-1966
accident policies

§ 50:4 Comprehensive business liability policies: 1966
Occurrence policy

§ 50:5 Personal liability policies

§ 50:6 Statutory exclusions

§ 50:7 Judicial interpretation of policy language

B. OCCURRENCE DEFINITION

§ 50:8 Accident requirement

§ 50:9 Requirement that injury be neither expected nor
intended from the standpoint of the insured

§ 50:10 Innocent coinsureds

C. STATUTORY PROHIBITIONS AGAINST
COVERAGE FOR INTENTIONAL OR WILLFUL
ACTS

§ 50:11 Insurance Code § 533

§ 50:12 Local government self-insuring pools
§ 50:13  Vicarious liability

§ 50:14 Estoppel to deny coverage

§ 50:15 Duty to defend

§ 50:16 Insurance Code § 533.5

§ 50:17 Civil Code § 1668

§ 50:18 Civil Code § 2773

D. EFFECT OF INSURED’S LACK OF CAPACITY
§ 50:19 Effect of insured’s insanity
§ 50:20 Effect of insured’s intoxication

CHAPTER 51. LIABILITY INSURANCE,
CONSTRUCTION DISPUTES

§ 51:1 Requirement that injury or damage result from an
“accident” or “occurrence”
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§ 51:2 Requirement that injury or damage occur during policy
period (trigger of coverage)

§ 51:3 Additional insured issues

§ 51:4 Completed operations coverage (trigger of coverage)

§ 51:5 Policy limits and deductibles (number of occurrences)

§ 51:6 Relevant exclusions

§ 51:7 Subrogation issues

§ 51:8 Coverage conditioned on insured obtaining additional
liability coverage from subcontractors

CHAPTER 52. LIABILITY INSURANCE,
EMPLOYMENT LIABILITY

A. BACKGROUND AND INTRODUCTION
§ 52:1 Background and introduction

B. BREACH OF CONTRACT

§ 52:2 Breach of contract claims

C. EMOTIONAL DISTRESS

§ 52:3 Emotional distress claims

D. EMPLOYMENT DISCRIMINATION CLAIMS

§ 52:4 CGL coverage

§ 52:5 Personal injury coverage

§ 52:6 Coverage under employer’s liability portion of workers’
compensation policy

§ 52:7 Directors and officers liability coverage

§ 52:8 Sexual harassment claims

E. WRONGFUL TERMINATION CLAIMS

§ 52:9 CGL coverage

§ 52:10 Complaint alleging negligent conduct

§ 52:11  Personal injury coverage

§ 52:12 Professional liability insurance

§ 52:13 Workers’ compensation coverage

§ 52:14 Coverage for equitable indemnity claims under
employers liability portion of workers’ compensation
policy

F. EXCLUSIONS

§ 52:15 Business pursuits
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§52:16 Employee

§ 52:17 Employment-related practices

§ 52:18 Employment practices exclusion limited to insured’s
own employees

§ 52:19 Wage & hours

§ 52:20 Workers’ compensation

CHAPTER 53. LIABILITY INSURANCE,
ENVIRONMENTAL CLAIMS

A. DUTY TO PAY “DAMAGES”

§ 53:1 Costs of complying with government order

§ 53:2 Costs of reimbursing government for clean-up costs

§ 53:3 Requirement that insured be “legally obligated” to pay
damages—No coverage for compliance with
administrative orders

§ 53:4 Coverage for compliance with administrative orders
under excess/umbrella policies

§ 53:5 Funds paid to settle lawsuit are not “damages” within
meaning of liability policy insurer has no duty to
indemnify

§ 53:6 Diminished value of property in eminent domain
proceeding due to environmental contamination

§ 53:7 No coverage when pollution damage is expected or
intended

§ 53:8 Policy limits and deductibles (number of occurrences)
§ 53:9 Requirement that injury or damage occur during policy
period (trigger of coverage)

B. DUTY TO DEFEND

§ 53:10 Scope

§ 53:11 Duty to defend “suits”

§ 53:12 Duty to defend “actions” and “arbitrations”

§ 53:13 Characterization of investigational/feasibility costs as
defense costs

C. ABSOLUTE POLLUTION EXCLUSION

§ 53:14 1986 “Absolute” pollution exclusion
§ 53:15  “Absolute” exclusion is not always absolute

§ 53:16  Application of absolute pollution exclusion to
workplace injuries

§ 53:17 Application of absolute pollution exclusion to products
liability claims
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D. LIMITED POLLUTION EXCLUSION

§ 53:18 1973 “Limited” pollution exclusion
§53:19 No distinction between active and passive polluters
§ 53:20 Significance of preventative measures

E. OWN PROPERTY EXCLUSION
§ 53:21 Own property exclusion

F. PERSONAL INJURY COVERAGE

§ 53:22  Trespass or other invasion of private occupancy

G. ENVIRONMENTAL IMPAIRMENT INSURANCE

§ 53:23  Accident requirement

§ 53:24 Preexisting condition exclusion

§ 53:25 Compliance with financial responsibility of
requirement

H. TITLE INSURANCE
§ 53:26 Title insurance

CHAPTER 54. LIABILITY INSURANCE,
MISCELLANEOUS COVERAGE QUESTIONS
§ 54:1 Generally

§ 54:2 Abuse of process

§ 54:3 Airwave piracy

§ 54:4 Antitrust

§ 54:5 Arson

§ 54:6 Asbestos

§ 54:7 Assault and battery

§ 54:8 Attorney fees

§ 54:9 Child care

§ 54:10 Civil rights violations

§ 54:11  Collateral estoppel

§ 54:12 Completed operations coverage
§ 54:13 Contractual obligations

§ 54:14 Conversion

§ 54:15  Copyright infringement

§ 54:16  Criminal proceedings

§ 54:17 Defamation

§ 54:18 Disability discrimination

§ 54:19 Disciplinary hearings
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Disparagement of title claims

Drugs

Economic loss

Emotional distress

Employment discrimination

Equitable relief

Fraud and fraudulent concealment

Hazardous waste

Injunctive relief

Interference with economic advantage or contractual
relations

Invasions of rights of private occupancy

Investment loss

Malicious prosecution

Murder

Negligent entrustment

Negligent hiring and supervision

Negligent misrepresentation

On-premises liability

Palimony

Patent infringement

Prejudgment interest

Pre-natal injuries

Property damage

Property owned by insured
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