Index

ADEQUATE ASSURANCE OF

PERFORMANCE
Executory Contracts (this index)

ADEQUATE PROTECTION

Generally, 1:30 to 1:33, 10:1 to
10:12
Administrative priority claims, 10:11
Burden of proof, depreciation of
value, 10:7
Cash payments, 1:31
Depreciation of value
generally, 10:6
burden of proof, 10:7
opportunity costs, 10:8
Equity cushion, 10:5, 10:12
Form of
generally, 10:9 to 10:12
additional or replacement lien,
10:9
administrative priority claims,
10:11
existence of equity cushion, 10:12
indubitable equivalent, 1:33, 10:10
Indubitable equivalent, 1:33, 10:10
Introduction, 10:1
Lack of, grounds for relief from stay,
5:43
Lien, additional or replacement, 1:32,
10:9
Need for, determining
generally, 10:3 to 10:8
Depreciation of value, above
equity cushion, 10:5
valuation, 10:4
Opportunity costs, 10:8
Purpose, 10:2
Valuation, 10:4

ADMINISTRATIVE EXPENSES

Generally, 8:1 to 8:14
Acts benefiting the estate, 8:2

ADMINISTRATIVE EXPENSES

—Cont’d
Allowed expenses under Section 503
generally, 8:3 to 8:10
attorneys’ fees incurred by credi-
tors’ committee members, 8:3
break-up fees, 8:7
debtor’s receipt of goods, 8:9
environmental expenses, 8:4
goods, value of, 8:8, 8:9
involuntary petition expenses, 8:6
preference payments, 8:10
taxes, 8:5
value of goods, 8:8
Analyzing claims under Section
506(c), 8:13
Attorneys’ fees incurred by creditors’
committee members, 8:3
Benefiting the estate, acts, 8:2
Break-up fees, 8:7
Charging debtor’s secured collateral
under Section 506(c)
generally, 8:11
analyzing claims, 8:13
standing to bring claim, 8:12
Collective bargaining agreement,
rejection claim, 17:24
Conclusion, 8:14
Debtor’s receipt of goods, 8:9
Environmental expenses, 8:4, 19:24
Goods, allowed expenses under Sec-
tion 503, 8:8, 8:9
Introduction, 8:1
Involuntary petition expenses, 8:6
Preference payments, allowed
expenses under Section 503,
8:10
Standing to bring claim under Section
506(c), 8:12
Taxes, 8:5

Value of goods, allowed expenses
under Section 503, 8:8
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APPEALS
Automatic Stay (this index)
Plan or reorganization, corporate
counsel’s primer, 1:79

ARBITRATION
Generally, 23:1 to 23:9
Automatic stay, 23:7
Collateral attack, 23:9
Collective bargaining agreements,
17:22
Commercial transactions, enforce-
ability, 23:2 to 23:4
Enforceability
generally, 23:2 to 23:5
commercial transactions, 23:2 to
23:4
enforceable, 23:3
labor claims, 23:5
unenforceable, 23:4
Executory contracts, 23:6
Insurance, effect of bankruptcy filing
on continuation of arbitration,
21:4
Introduction, 23:1
Labor claims, enforceability, 23:5
Waiver, 23:8

ASSIGNMENT
Distributorship or franchise agree-
ment, 16:11
Executory contract. Executory
Contracts (this index)

Intellectual property licensing agree-
ments, 18:17
Trademark, prepetition assignment

ineffective if debtor continues to
use mark, 18:23

ASSUMPTION OF CONTRACT

Distributorship and Franchise
Agreements as Executory
Contracts (this index)

Executory Contracts (this index)

Nonresidential Real Property
Leases (this index)

ATTORNEYS’ FEES

Creditors’ committee members, fees
incurred by, 8:3
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ATTORNEYS’ FEES—Cont’d
Employment contract, terminated,

limitation of bankruptcy claims,
24:17
Involuntary petition, reimbursement

of creditors’ attorneys’ fees,
12:35

AUTHORITY

Collective bargaining agreements,
authority of bankruptcy court,
17:2

Creditors’ committees, right to initi-
ate suit, 7:2 to 7:7

Petition, authority to file, 1:8

Proof of claims, 11:7, 11:8

AUTOMATIC STAY
Generally, 1:18 to 1:34, 5:1 to 5:53
Activities affected by stay
generally, 1:19 to 1:27
lien against property of debtor, acts
to create, perfect or enforce,
1:24, 5:20
lien against property of estate, acts
to create, perfect or enforce,
1:23, 5:17 to 5:19
Possession of property, attempts to
obtain, below

prepetition claims, acts to collect,
assess, or recover, 1:25

prepetition debts, commencement
or continuation of proceeding,
1:20, 5:4

prepetition judgment, enforcement,
1:21

proceedings covered, 5:5

setoff, 1:26

Tax Court proceedings, 1:27

Adequate protection. Adequate
Protection (this index)

Administration of stay, 5:3
Administrative hold, bank’s, 5:25
Appeals

prohibited acts, 5:6

relief from stay, 5:49
Arbitration clauses, 23:7
Competitive acts, 5:16
Conclusion, 5:53
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AUTOMATIC STAY—Cont’d

Consumer protection laws, govern-
ment action exception (Section
362(b)(4)), 5:38

Criminal proceedings, exception for
(Section 362(b)(1)), 5:29

Criminal restitution, 5:40

Critical vendor status (Section 362),
9:6

Debtor’s estate, attempts to obtain
property in possession of, 5:10

Environment. Environmental Issues
(this index)

Equitable considerations, relief from
stay, 5:45

Exceptions

generally, 1:28, 5:28 to 5:31

criminal proceedings (Section
362(b)(1)), 5:29

Government action, below

relation-back statute, perfection of
interest under (Section
362(b)(3)), 5:30

Executory contracts, 5:13

Foreign insolvency proceedings, 5:41

Government action exception (Sec-
tion 362(b)(4))

generally, 5:31 to 5:38

civil forfeiture, 5:37

consumer protection laws, 5:38

court-imposed sanctions, 5:34

environmental laws, 5:36

governmental capacity, 5:32

labor laws, 5:33

licensing, 5:35

real property tax, 5:39

types of governmental powers
generally, 5:31 to 5:38
civil forfeiture, 5:37
consumer protection laws, 5:38
court-imposed sanctions, 5:34
environmental laws, 5:36
labor laws, 5:33
licensing, 5:35

Introduction, 5:1

Labor laws, government action
exception (Section 362(b)(4)),
5:31

AUTOMATIC STAY—Cont’d

Letters of credit
attempts to obtain possession, 5:11
insolvent account party, 14:9
lien against property of estate, acts
to create, perfect, or enforce,
5:19
License agreements, attempts to
obtain possession of property,
5:9
Licensing, government action excep-
tion (Section 362(b)(4)), 5:35
Lien against property of debtor, acts
to create, perfect, or enforce,
1:24, 5:20
Lien against property of estate, acts
to create, perfect, or enforce
(Section 362(a)(4))
generally, 1:23, 5:17
letter of credit, 5:17
timing, 5:18
Multiple filings, grounds for relief
from stay, 5:46
Parties who may file for relief, 5:47
Possession of property, attempts to
obtain (Section 362(a)(3))
generally, 1:22, 5:8 to 5:15
competitive acts, 5:16
debtor’s estate, property in posses-
sion of, 5:10
executory contracts, 5:13
letters of credit, 5:11
license agreements, 5:9
security interest, perfection of,
5:12
setoff, right of, 5:14
tax status, 5:15
Postpetition debts, proceedings on,
5:4
Prepetition claims, acts to collect,
assess, or recover (Section
362(a)(6)), 1:25, 5:22
Prepetition debts, commencement or
continuation of proceedings
(Section 362(a)(1)), 1:20, 5:4
Prepetition judgment, enforcement of
(Section 362(a)(2)), 1:21, 5:7
Prohibited acts
generally, 5:4 to 5:22
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AUTOMATIC STAY—Cont’d

Prohibited acts—Cont’d

appeals, 5:6

lien against property of debtor, acts
to create, perfect, or enforce,
5:21

Lien against property of estate,
above

Possession of property, attempts to
obtain, above

postpetition debts, proceedings on,

prepetition claims, acts to collect,
assess, or recover (Section
362(a)(6)), 5:22
prepetition debts, commencement
or continuation of proceed-
ings (Section 362(a)(1)), 5:4,
5:6
prepetition judgment, enforcement
of (Section 362(a)(2)), 5:7
proceedings covered (Section
362(a)(1)), 5:6
Setoff rights, below
Purpose, 1:18
Recoupment, 5:27
Relation-back statute, perfection of
interest under, exception for
(Section 362(b)(3)), 5:30
Relief from stay
generally, 1:29, 5:42 to 5:46
adequate protection, lack of, 5:44
appeals, 5:49
effects of relief from stay, 5:50
equitable considerations, 5:45
grounds for relief
generally, 5:43 to 5:46
adequate protection, lack of,
5:44
appeals, 5:49
effects of relief from stay, 5:50
equitable considerations, 5:45
multiple filings, 5:46
parties who may file for relief,
5:47
timing, 5:48
multiple filings, 5:46
parties who may file for relief,
5:47
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AUTOMATIC STAY—Cont’d

Relief from stay—Cont’d
timing, 5:48
Restitution, criminal, 5:40
Sanctions
court-imposed, government action
exception (Section 362(b)(4)),
5:34
violating stay, 5:52
Scope of stay, 5:2
Security interest, perfection of, 5:12
Setoff rights
generally, 1:26, 5:23, 5:24
bank’s administrative hold, 5:25
possession of property, attempts to
obtain, 5:14
recoupment, 5:27
withholding payment, 5:26
Tax Court proceedings, 1:27
Tax status, 5:15
Termination, 1:34, 5:51
Third part property, construction lien
against, 5:21
Timing
acts to create, perfect, or enforce
lien against property of estate,
5:18
relief from stay, 5:48
Withholding payment, 5:26

AVOIDANCE OF FRAUDULENT

TRANSFERS (SECTION 548)
Generally, 15:1 to 15:21
Acts constituting transfers, 15:2
Debtor’s interest in property, 15:5
Defenses and other considerations
generally, 15:17 to 15:21
holder in due course, 15:17
mere conduit or control test, 15:20
preliminary injunction, 15:21
safe harbor, 15:18
sole actor exception, 15:19
Employment contracts with insiders,
15:14
Holder in due course defense, 15:17
Insolvency of debtor, 15:13
Intent of debtor, 15:4
Introduction, 15:1
Mere conduit or control test, 15:20
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AVOIDANCE OF FRAUDULENT
TRANSFERS (SECTION 548)
—Cont’d

Preliminary injunction, 15:21
Reasonably equivalent value
generally, 15:6 to 15:12
antecedent debt, 15:11
forced sales, 15:10
forms of equivalent value
generally, 15:8 to 15:12
antecedent debt, 15:11
forced sales, 15:10
indirect payments, 15:9
surrender of interest in property,
15:12
indirect payments, 15:9
surrender of interest in property,
15:12
trustee’s burden, 15:7
Safe harbor, 15:18
Sale of avoidance claim, 15:16
Sole actor exception, 15:19
State fraudulent transfer laws, effect
of, 15:15
Timing of transfer, 15:3
Trustee’s burden, reasonably equiva-
lent value, 15:7

BAD FAITH
Good or Bad Faith (this index)

BIDDING

Sale of Property and Collusive Bid-
ding (this index)

BOARD OF DIRECTORS

Corporate Counsel’s Primer (this
index)

BREAK-UP FEES
Administrative expenses, 8:7

BRIBERY
Fraud crimes, 13:8

BURDEN OF PROOF
Depreciation of value, 10:7

CAUSES OF ACTION

Proof of claims, debtor’s cause of
action, 11:6

CHAPTER 7
Trustees, appointment, 2:6, 2:8

CHAPTER 11

Involuntary petitions, chapter 11 plan
claims, 12:17
Trustees, appointment, 2:5, 2:9

CHARACTER OF OFFENSE

Fraud crimes, sentencing guidelines,
13:17

CLAIMS

Distributorship and franchise agree-
ments as executory contracts,
16:20

Environment. Environmental Issues
(this index)

False claims, 13:6

Filing claim, 1:64

Joint claims, 12:16

Leases. Nonresidential Real Prop-
erty Leases (this index)

Petitions. Involuntary Petitions (this
index)

Proof. Proof of Claims (this index)

Terminated employees. Terminated
Employment Contracts,
Limitation of Bankruptcy
Claims (this index)

CLASS ACTION
Proof of claims, 11:8

COLLATERALATTACK
Arbitration decision, 23:9

COLLECTIVE BARGAINING
AGREEMENTS

Generally, 1:58, 17:1 to 17:27

Administrative expense status, rejec-
tion claim, 17:23

Arbitration, post-petition modifica-
tions, 17:22

Authority of bankruptcy court, scope,
17:2

Balance of equities, 17:14

Bankruptcy court’s authority, scope,
17:2

Bargaining in good faith, 17:10

Conclusion, 17:27
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COLLECTIVE BARGAINING
AGREEMENTS—Cont’d
Confirmation order, modification
under terms of, 17:21

Contents of proposal, 17:15
Debtor’s assets, sale of, 17:26
Debtor’s obligations, 17:4
Determination by the court, 17:5
Effective date, rejection claim, 17:25
Expired agreements, 17:6
Factors considered
generally, 17:7 to 17:14
balance of equities, 17:14
bargaining in good faith, 17:10
fair and equitable, 17:13

good cause, rejection without,
17:11
meeting at reasonable times, 17:12
necessary modifications, 17:9
relevant information, 17:7
Fair and equitable, 17:13
Good cause, rejection without, 17:11
Introduction, 17:1
Meeting at reasonable times, 17:12
Necessary modifications, 17:9
Ordinary course of business, post-
petition modifications, 17:20
Post-petition modifications
generally, 17:16 to 17:22
application of Section 1113 to pre-
and post-petition modifica-
tions, 17:17
arbitration, 17:22
confirmation order, modification
under terms of, 17:21
ordinary course of business, 17:20
relationship between Sections 1113
and 363(b), 17:19
Rejection claim
generally, 17:23 to 17:25

administrative expense status,
17:23

effective date, 17:25

Rejection of agreements, generally,
17:3 to 17:22

Relevant information, 17:8
Sale of debtor’s assets, 17:26
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COLLECTIVE BARGAINING
AGREEMENTS—Cont’d
Scope of bankruptcy court’s author-
ity, 17:2
Section 1113, application to pre- and
post-petition modifications,
17:17

Sections 1113 and 363(b), relation-
ship between, 17:19

Status of bargaining agreement,
17:18

COLLUSIVE BIDDING

Sale of Property and Collusive Bid-
ding (this index)

COMPENSATION
Trustees, 2:14

CONSIGNMENTS
Generally, 1:66

CONSTITUTIONAL LAW
Trustees, Fourth Amendment, 2:16

CONSUMER PROTECTION LAWS

Automatic stay, government action
exception (Section 362(b)(4)),
5:38

CONTRACTS
Collective Bargaining Agreements
(this index)
Executory Contracts (this index)
Terminated Employment Contracts
(this index)

CONVERSION
Corporate counsel’s primer, 1:93

COPYRIGHTS
Perfecting security interests, 18:4

CORPORATE COUNSEL’S
PRIMER

Generally, 1:1 to 1:93

Adequate protection. Adequate
Protection (this index)

Administration issues, 1:16, 1:17

Appeals, the reorganization plan,
1:79

Assets of company, offers to buy,
1:15
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CORPORATE COUNSEL’S
PRIMER—Cont’d
Authority to file petition, 1:8
Automatic stay. Automatic Stays
(this index)

Board of directors, advising
generally, 1:9 to 1:17
administration issues

getting house in order before
filing, 1:17
what if books are not very good,
1:16
assets of company, offers to buy,
1:15
change of control, is there potential
for, 1:11
conflicts between individuals and
company, 1:12
getting house in order before filing,
1:17
management issues
generally, 1:10 to 1:12
change of control, is there
potential for, 1:11
conflicts between individuals
and company, 1:12
who will be running the business
after Chapter 11 filing, 1:10
operation issues
generally, 1:13 to 1:15
maximizing return to sharehold-
ers after filing, 1:14
offers to buy company’s assets,
1:15
trade credit, must company stop
incurring, 1:13
shareholders, maximizing return
after filing, 1:14
trade credit, must company stop
incurring, 1:13
what if books are not very good,
1:16
who will be running the business
after Chapter 11 filing, 1:10
Change of control, is there potential
for, 1:11
Checklist for representing company
when supplier/customer files for
Chapter 11 protection, App. 1-A

CORPORATE COUNSEL’S
PRIMER—Cont’d
Confirmation process, 1:77
parties affected, 1:78
Conflicts between individuals and
company, 1:12
Consignments, 1:66
Contracts. Executory Contracts
(this index)
Conversion, 1:93
Cramdown, 1:80
solvent-debtor exception, 1:84
Creditors’ committees
formation, 1:4
right to initiate suit, 1:70
Debtor-in-possession, assuming
status, 1:3
Discharge, exceptions to, 1:91
Disclosure process, 1:74
Discrimination, 1:94
Dismissal, 1:93
Exculpatory clause, 1:88
Expedited process for small busi-
nesses, 1:89
Filing claim, 1:64
Initial considerations, 1:7
Insider trading, 1:86
Introduction
generally, 1:1 to 1:5
creditors’ committees, formation,
1:4
debtor-in-possession, assuming
status, 1:3
reorganization plan, negotiation
and preparation, 1:5
stay of actions against debtor and
its assets, 1:2
Liens and interests, 1:82
Management issues. Board of direc-
tors, advising, above
Modifications, 1:75
Monitoring bankruptcy case, tips on,
App. 1-B
Operation issues. Board of directors,
advising, above
Preferences. Preferential Transfers
(this index)
Preliminary issues, 1:6 et seq.
Prepackaged plans, 1:85
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CORPORATE COUNSEL’S

PRIMER—Cont’d
Rate of interest, 1:83
Reclamation rights, 1:65
Records, 1:92
Releases, 1:87
Reorganization plan
generally, 1:71 to 1:78
appeals, 1:79
confirmation process, 1:77
parties affected, 1:78
disclosure process, 1:74
impairment, 1:73
modifications, 1:75
plan provisions, 1:72
voting, 1:76
who can propose plan, 1:71
Secured claim, 1:68
Secured creditors, rights of, 1:67
Shareholders, maximizing return
after filing, 1:14
Small businesses, expedited process,
1:89
Solvent-debtor exception, 1:84
Stay of actions against debtor and its
assets
generally, 1:2
automatic stay. Automatic Stays
(this index)
Successor products liability actions in
bankruptcy, 1:90
Trade credit, must company stop
incurring, 1:13
Unexpired leases. Executory
Contracts (this index)
Voting on plan, 1:76
Who will be running the business
after Chapter 11 filing, 1:10

CORPORATIONS

Dissolved corporations, involuntary
petitions, 12:5

Not-for-profit corporations, involun-
tary petitions, 12:7

COUNSEL

Corporate Counsel’s Primer (this
index)
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COVENANTS NOT TO COMPETE
Distributorship and franchise agree-
ments, 16:14

COVERAGE CLAIMS
Insurance policies, 21:10

CRAMDOWN
Generally, 1:80
Liens and interests, 1:82
Rate of interest, 1:83
Solvent-debtor exception, 1:84
Unfair discrimination, 1:81

CREDITORS’ COMMITTEES
Application, contents of, right to ini-
tiate suit, 7:7
Attorneys’ fees incurred by commit-
tee members, 8:3
Composition of committee, 7:10
Formation, 1:4
Former management, standing, 7:13
Implied power to initiate suit, 7:2
Intervention rights, 7:12
No right to initiate suit, 7:11
Nunc pro tunc approval, right to initi-
ate suit, 7:6
Prior court approval to initiate suit,
7:5
Right to initiate suit
generally, 1:70, 7:1 to 7:15
application, contents of, 7:7
conclusion, 7:15
debtor’s unjustifiable failure to sue,
7:8
determination of right to proceed,
7:8,7:9
grant of authority, 7:5 to 7:7
implied power, 7:2
intervention rights, 7:12
no right to initiate suit, 7:11
nunc pro tunc approval, 7:6
prior court approval, 7:5
Section 1103(c)(5), 7:3
Section 1109(b), 7:4
source of authority, 7:2 to 7:4
standard of proof, right to proceed,
7:9
Standard of proof, right to initiate
suit, 7:9
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CREDITORS’ COMMITTEES
—Cont’d
Standing
former management, 7:13
single creditor, 7:14

CRIMES
Fraud Crimes (this index)

CRITICAL VENDOR STATUS
Generally, 9:1 to 9:19
Alternatives to paying prepetition
debts, 9:12
Authorization for payments
generally, 9:2 to 9:6
automatic stay (Section 362), 9:6
court’s power (Section 105), 9:3
debtor-in-possession, rights, pow-
ers, and duties (Section 1107),
9:4
use, sale, or lease of property (Sec-
tion 363), 9:5
Automatic stay (Section 362), 9:6
Conclusion, 9:19
Considerations
generally, 9:10 to 9:13
alternatives to paying prepetition
debts, 9:12
identifying creditors to be assigned
critical vendor status, 9:11
terms of obligation to be assumed
by critical vendor, specifying,
9:13
Court’s power, authorization for pay-
ments (Section 105), 9:3
Effect of
generally, 9:14
performance, 9:16
preferences, 9:15
setoff, 9:17
Elements of claim
generally, 9:7
case law, 9:8
court rules, 9:9
Essential trade creditor, acknowledg-
ment by, App. 9-B
Identifying creditors to be assigned
critical vendor status, 9:11
Letter stating terms of payment (UAL
Corporation), App. 9-A

CRITICAL VENDOR STATUS
—Cont’d

Necessity, doctrine of, 9:1

Payments, recovery of, 9:18

Performance, 9:16

Preferences, 9:15

Recovery of critical vendor pay-
ments, 9:18

Setoff, 9:17

Terms of obligation to be assumed by
critical vendor, specifying, 9:13

Use, sale, or lease of property (Sec-
tion 363), 9:5

DAMAGES
Nonresidential real property leases,
20:24
Rejection of distributorship or
franchise agreement, 16:15
Terminated employees. Terminated
Employment Contracts (this
index)
DEBTOR-IN-POSSESSION
Assuming status, 1:3
Critical vendor status, 9:4

DEBTOR’S CAUSE OF ACTION
Proof of claims, 11:6

DEBTOR’S RECEIPT OF GOODS
Administrative expenses, 8:9

DELIVERY
Proof of claims, 11:4

DISCRIMINATION
Corporate counsel’s primer, 1:94
Cramdown, 1:81

DISMISSAL
Corporate counsel’s primer, 1:93
Petitions. Involuntary Petitions (this
index)
DISTRIBUTION CENTER LEASES
Distributorship and franchise agree-
ments as executory contracts,
4:19
DISTRIBUTORSHIP AND
FRANCHISE AGREEMENTS
AS EXECUTORY
CONTRACTS
Generally, 16:1 to 16:21
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DISTRIBUTORSHIP AND
FRANCHISE AGREEMENTS
AS EXECUTORY
CONTRACTS—Cont’d

Assign contract, 16:11
Assumption of contract
generally, 16:9 to 16:12
assign contract, 16:11
retain contract, 16:10
sell contract, 16:12
Claims, 16:20
Conclusion, 16:21
Covenants not to compete, 16:14
Damages, 16:15
Debtor’s rejection of distribution
center leases, 4:19
Determining whether contract is
executory, 16:2
Disposition of contract by debtor
generally, 16:8 to 16:16
Assumption of contract, above
Rejection of contract, below
Distribution center leases, 4:19
Expiration of agreement, 16:4
Franchises
generally, 4:33
operations, failure to maintain,
4:18
Nondebtor party, rights of, 16:19
Post-petition actions
cure provisions, 16:7
intervening events, 16:6
Procedural requirements, 16:17,
16:18
Rejection of contract
generally, 16:13 to 16:16
covenants not to compete, 16:14
damages, 16:15
timing, 16:16
Retain contract, 16:10
Sell contract, 16:12
Supply contracts, 4:19
Termination
generally, 16:3 to 16:7
expiration of agreement, 16:4
post-petition actions, 16:6, 16:7
pre-petition actions, 16:5
Time limits, 16:17
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DISTRIBUTORSHIP AND
FRANCHISE AGREEMENTS
AS EXECUTORY
CONTRACTS—Cont’d

Timing, rejection of contract, 16:16
Treatment of executory contracts
generally, 16:8 to 16:19
Assumption of contract, above
court approval, 16:18
disposition of contract by debtor,
16:8 to 16:16
nondebtor party, rights of, 16:19
procedural requirements, 16:17,
16:18
Rejection of contract, above
time limits, 16:17

EMPLOYMENT CONTRACTS
Avoidance of fraudulent transfers
(section 548), employment
contracts with insiders, 15:14
Terminated Employment Contracts
(this index)

ENVIRONMENTAL ISSUES
Generally, 19:1 to 19:30
Abandonment of property

generally, 19:9 to 19:11
conflicting applications of excep-
tion, 19:11
exception to abandonment power,
19:10
health and safety, protection of,
19:10
Administrative expense, 8:4, 19:24
Affirmative action, application of
automatic stay, 19:5
Automatic stay
generally, 19:3 to 19:8
affirmative action, 19:5
government action exception
generally, 5:36, 19:5
affirmative action, 19:5
evaluating government action,
19:5to 19:8
money judgments, 19:6
public policy, advancement of,
19:7
superlien, perfection of, 19:8
money judgments, 19:6
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ENVIRONMENTAL ISSUES

—Cont’d
Automatic stay—Cont’d
public policy, advancement of,
19:7
regulatory power exception, 19:4
superlien, perfection of, 19:8
Claims

classification and priority, 19:23 to
19:25

contribution, 19:28

laws enacted after discharge,
claims for, 19:21

ongoing contamination, claim for,
19:19

prepetition contamination, claims
for, 19:14 to 19:18

Classification and priority of claims
generally, 19:23 to 19:25
administrative expense, 19:24
unsecured, 19:25

Conclusion, 19:30

Conflicting applications of exception
to abandonment power, 19:11

Constructive knowledge, prepetition
contamination, 19:18

Contemplated claims, prepetition
contamination, 19:17

Contribution, claims for, 19:28
Direct action provisions, 19:29
Discharge of environmental liabilities
generally, 19:12 to 19:22
excusable neglect, 19:20
fines and penalties, 19:22
injunctive relief, 19:13
laws enacted after discharge,
claims under, 19:21

ongoing contamination, claims for,
19:19

Prepetition contamination, below

EPA participation in bankruptcy
cases, App. 19-A

Exception to abandonment power,
19:10

Excusable neglect, 19:20

Fines and penalties, discharge of
environmental liabilities, 19:22

ENVIRONMENTAL ISSUES

—Cont’d
Health and safety, protection of,
exception to abandonment
power, 19:10

Injunctive relief, discharge of
environmental liabilities, 19:13

Introduction, 19:1

Known claims, prepetition
contamination, 19:15

Laws enacted after discharge, claims
under, 19:21

Money judgments, application of
automatic stay, 19:6

Neglect, excusable, 19:20
Ongoing contamination, claims for,
19:19
Preemption, 19:27
Prepetition contamination, claims for
generally, 19:14 to 19:18
constructive knowledge, 19:18
contemplated by claimant, 19:17
known claims, 19:15
unknown claims, 19:16
Public policy, advancement of,
application of automatic stay,
19:7
Reference, withdrawal, 19:2
Setoff, 19:26

Superlien, perfection of, application
of automatic stay, 19:8

Unknown claims, prepetition
contamination, 19:16

Unsecured claims, 19:25
Withdrawal of reference, 19:2

EQUIPMENT LEASES

Executory contracts, 4:31

EQUITY CUSHIONS

Adequate protection, 10:5, 10:12

ESTOPPEL

Nonresidential real property leases,
20:33

EVIDENCE

Sufficiency of evidence, sale of prop-
erty and collusive bidding, 22:9
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EXECUTORY CONTRACTS

Generally, 1:50 to 1:63, 4:1 to 4:40
Adequate assurance of performance,
4:8
generally, 4:8 to 4:19
assumption of lease not approved
by court, 4:17
current financial statement,
assignee’s refusal to provide,
4:14
debtor’s rejection of distribution
center leases, 4:19
deposit of three months’ rent, 4:10
distribution center leases, debtor’s
rejection of, 4:19
franchise operations, failure to
maintain, 4:18
lease assignment to financially
sound company continuing
established course of dealing,
4:15
profitability projections, 4:16
rent, deposit of, 4:10
supply contracts, 4:19
tenant’s right of setoff if debtor
assumes lease and gives ade-
quate assurance, 4:11
trademark license, proposed
assignment, substantial
changes in performance called
for, 4:12
use clause, compliance with, as
prerequisite for finding, 4:13
Arbitration clauses, 23:6
Assets, purchase of, 4:34
Assignment
generally, 4:26
anti-assignment provisions, 1:63,
4:29
conditions, 4:27
entire contract, 4:28
lease, assignment to financially
sound company continuing
established course of dealing,
4:15
Assumption of contract
generally, 1:54, 4:4, 4:5
Adequate assurance of perfor-
mance, above

Index-12
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EXECUTORY CONTRACTS

—Cont’d
Assumption of contract—Cont’d
duty to cure, 4:6
entire contract, 4:7
nonassumable contracts, 1:55
Automatic stay, attempts to obtain
possession of property (Section
362(a)(3)), 5:13
Bankruptcy termination clause, 1:62
Claim for breach, rejection of
contract, 4:22
Collective bargaining. Collective
Bargaining Agreements (this
index)
Conclusion, 4:40
Consumer contracts
generally, 4:36
leases, 4:39
rent-to-own contract, 4:38
retail installment sales contract,
4:36
retirement agreement, 4:37
Contract provisions
generally, 1:61
anti-assignment clause, 1:63
bankruptcy termination clause,
1:62
Court approval, purported assump-
tion of lease without, 4:17
Debtor’s rejection of distribution
center leases, 4:19
Definition, 1:51
Determining whether a contract is
executory, 4:2
Disposition of executory contracts
generally, 1:52 to 1:54, 4:3 to 4:22
Adequate assurance of perfor-
mance, above
Assumption of contract, above
contract performance, 4:24
Rejection of contract, below
timing, 4:23
Distribution center leases, debtor’s
rejection of, 4:19
Distributorships. Distributorship
and Franchise Agreements as
Executory Contracts (this
index)
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EXECUTORY CONTRACTS

—Cont’d
Equipment leases, 4:31
Financial statement, assignee’s
refusal to provide, 4:14
Franchises. Distributorship and
Franchise Agreements as
Executory Contracts (this
index)
Insurance policies, 21:2
Intellectual property licenses,
assumption or rejection, 18:9
Introduction, 4:1
Ipso facto clause, 4:25
Leases
generally, 4:39
assignment to financially sound
company continuing
established course of dealing,
4:15
assumption of lease not approved
by court, 4:17
deposit of three months’ rent, 4:10
equipment leases, 4:31
nonresidential property.
Nonresidential Real Prop-
erty Leases (this index)
shopping center leases, 1:60
sublease, proposed, in conflict with
master lease, 4:9
tenant’s right of setoff if debtor
assumes lease and gives ade-
quate assurance, 4:11
Licenses, 1:59, 4:32
Limited partnership agreement, 4:35
Nonassumable contracts, 1:55
Performance of contract
generally, 4:24
ipso facto clause, 4:25
Profitability projections, 4:16
Rejection of contract
generally, 1:53, 4:4, 4:20
claim for breach, 4:22
effect, 4:21
entire contract, assumption of
contract, 4:7
Rent, deposit of, 4:10
Rent-to-own contract, 4:38
Retail installment sales contract, 4:36

EXECUTORY CONTRACTS
—Cont’d
Retirement agreement, 4:37
Setoff, tenant’s rights, if debtor
assumes lease and gives ade-
quate assurance, 4:11
Shopping center leases, 1:60
Specific contracts, rules governing,
1:57 to 1:60
Sublease, proposed, in conflict with
master lease, 4:9
Supply contracts, debtor’s rejection
of distribution center lease
prohibited assumption of, 4:19
Time limits, 1:56
Timing, disposition of executory
contracts, 4:23
Trademark license, proposed assign-
ment, substantial changes in
performance called for, 4:12
Types of contracts
generally, 4:30 to 4:36
assets, purchase of, 4:34
Consumer contracts, above
determining whether a contract is
executory, 4:2
equipment leases, 4:31
franchises, 4:33
licenses, 4:32
limited partnership agreement,
4:35
Use clause, compliance with, as pre-
requisite for finding adequate
assurance of future performance,
4:13

FINES AND PENALTIES
Discharge of environmental

liabilities, 19:22
FORFEITURE
Automatic stay, government action
exception for civil forfeiture
(Section 362(b)(4)), 5:37
FOURTH AMENDMENT
Trustees, 2:16

FRANCHISES

Distributorship and Franchise
Agreements as Executory
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FRANCHISES—Cont’d
Contracts (this index)

FRAUD CRIMES

Generally, 13:1 to 13:20

Bankruptcy case, 13:3

Bankruptcy fraud, 13:10

Bribery, 13:8

Character of offense, sentencing
guidelines, 13:17

Collusive bidding, fraudulent misrep-
resentation of bid, 22:6

Concealment, 13:5
Conclusion, 13:19
Dischargeability, 13:11
Elements
generally, 13:2
bankruptcy case, 13:3
knowledge and intent, 13:2
property of debtor’s estate, 13:4
False accounts and declarations, 13:7
False claims, 13:6
Intent element, 13:2
Introduction, 13:1
Knowledge element, 13:2
Multiplicity, 13:12
Property of debtor’s estate element,
13:4
Records fraud, 13:9
Restitution, 13:18
Sentencing guidelines
generally, 13:13 to 13:17
amendments, 13:16
amount of loss, 13:15
character of offense, 13:17
grouping, 13:14
Text of statute, 13:20
Types of fraud
generally, 13:5, 13:5 to 13:11
bankruptcy fraud, 13:10
bribery, 13:8
concealment, 13:5
dischargeability, 13:11
false accounts and declarations,
13:7
false claims, 13:6
records fraud, 13:9
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FRAUDULENT TRANSFERS

Avoidance of Fraudulent Transfers
(this index)

GARNISHMENT
Preferential transfers, 3:11

GOOD OR BAD FAITH
Collective bargaining agreements,
bargaining in good faith, 17:10
Collusive bidding, lack of good faith,
22:5
Involuntary bankruptcy petitions,
dismissal and withdrawal, 12:30

GOODS, VALUE OF
Administrative expenses, 8:8, 8:9

GUARANTIES
Preferential transfers, insider guaran-
ties, 3:12
Terminated employment contracts,

limitation of bankruptcy claims,
24:12

HOLDER IN DUE COURSE

Avoidance of fraudulent transfers,
holder in due course defense,
15:17

IMMUNITY

Sovereign immunity, strategic use of
informal proofs of claim, 11:18

Trustees, qualified immunity, 2:13,
20:29

INDEPENDENT CONTRACTORS

Terminated employment contracts,
limitation of bankruptcy claims,
24:14

INJUNCTIONS
Avoidance of fraudulent transfer,
preliminary injunction, 15:21
Environmental liabilities, discharge
of, injunctive relief, 19:13

INSIDERS
Avoidance of fraudulent transfers
(section 548), employment
contracts with insiders, 15:14

Corporate counsel’s primer, insider
trading, 1:86
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INSIDERS—Cont’d

Preferential transfers, insider guaran-
ties, 3:12

INSURANCE POLICIES

Generally, 21:1 to 21:19
Agent’s right to commissions
generally, 21:18
recoupment, 21:19
setoff, 21:18
Bankruptcy estate, policies as assets
of, 21:1
Bankruptcy filing, effect of
generally, 21:3 to 21:8
cancellation of policy, 21:5, 21:6
coverage claim under policy,
pursuing, 21:10
governing law, 21:9
letters of credit, 21:8
litigation or arbitration, continua-
tion of, 21:4
policy terms, 21:3
pursuing coverage claim under
policy, 21:10
retiree insurance benefits, 21:6
third-party rights, 21:7
Cancellation of policy, effect of bank-
ruptcy filing, 21:5, 21:6
Commissions. Agent’s right to com-
missions, above
Coverage claim under policy, pursu-
ing, 21:10
Discharge of obligations, policy
premiums, 21:13
Executory contracts, 21:2
Governing law, effect of bankruptcy
filing, 21:9
Letters of credit, effect of bankruptcy
filing, 21:8
Litigation or arbitration, continuation
of, effect of bankruptcy filing,
21:4
Post-petition coverage, 21:17
Preferential transfers, policy
premiums, 21:11
Premiums
generally, 21:11, 21:11 to 21:15
discharge of obligations, 21:13
preferential transfers, 21:11

INSURANCE POLICIES—Cont’d

Premiums—Cont’d
priority status, 21:14
reclamation rights, 21:12
unauthorized transfers, 21:15
Priority status, policy premiums,
21:14
Pursuing coverage claim under
policy, 21:10
Reclamation rights, policy premiums,
21:12
Recovery of bankruptcy claims under
policy, 21:16
Retiree insurance benefits, effect of
bankruptcy filing, 21:6
Terms of policy, effect of bankruptcy
filing, 21:3
Third-party rights, effect of bank-
ruptcy filing, 21:7
Unauthorized transfers, policy
premiums, 21:15

INTELLECTUAL PROPERTY

Generally, 18:1 to 18:25

Assignment of licensing agreements,
18:17

Assumption of license. Licenses,
assumption or rejection, below

Competing interests, 18:19

Copyrights, perfecting security
interests, 18:4

Election by licensee, 18:13

Filing Section 8 petition does not
violate automatic stay, 18:22

Future data, sale of intellectual prop-
erty does not require purchaser
to provider to licensee, 18:24

Intellectual Property Bankruptcy
Protection Act, 18:11

Licenses, assumption or rejection
debtor, rejection by, 18:12
election by licensee, 18:13
executory contracts, 18:8

Intellectual Property Bankruptcy
Protection Act, 18:11

Lubrizol case, 18:10
post-petition interests, 18:15
royalties, 18:14
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INTELLECTUAL PROPERTY
—Cont’d
Licenses, assumption or rejection
—Cont’d
source code escrow accounts,
18:16
Licensing agreements, assignment of,
18:17
Patents, perfecting security interests,
18:6
Perfecting security interests
generally, 18:3 to 18:7
copyrights, 18:4
patents, 18:6
revised UCC Article 9, 18:7
trade secrets, 18:6
trademarks, 18:5

Perpetual royalties following sale,
18:26

Post-petition interests, 18:15
Post-petition sale of software, 18:20
Property of estate, 18:2
Reclamation of goods, 18:18

Rejection of license. Licenses,
assumption or rejection, above

Royalties, 18:14
Software, post-petition sale, 18:20
Source code escrow accounts, 18:16

Surcharge expenses to preserve intel-
lectual property, 18:21

Trade secrets, 18:6, 18:25
Trademarks (this index)

UCC Article 9 (revised), perfecting
security interests, 18:7

INTENT

Avoidance of fraudulent transfers
(Section 548), intent of debtor,
15:4

Fraud crimes, intent element, 13:2

INTERVENTION
Creditors’ committees, 7:12

INVOLUNTARY PETITIONS
Generally, 12:1 to 12:35
Administrative expenses, 8:6
Appointment of custodian, 12:28
Chapter 11 plan claims, 12:17
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INVOLUNTARY PETITIONS

—Cont’d
Claims
generally, 12:12 to 12:18
amount, 12:12
chapter 11 plan claims, 12:17
contingent, 12:13
disputed, 12:14
joint, 12:16
transferred, 12:15
types, 12:13 to 12:18
waiver of secured claims, 12:18
Contingent claims, 12:13
Creditors
generally, 12:9 to 12:11
attorneys’ fees, reimbursement of,
12:35
identity, 12:10
joinder, 12:20
number, 12:9
withdrawal, 12:11
Custodian, appointment of, 12:28
Debtors subject to
generally, 12:3 to 12:7
dissolved corporations, 12:5
not-for-profit corporation, 12:7
partnerships, 12:6
trusts, 12:4
Dismissal and withdrawal
generally, 12:29 to 12:33
bad faith, 12:30
creditors’ attorneys’ fees,
reimbursement of, 12:35
fees on fees, 12:34
Sanctions, below
Disputed claims, 12:14
Dissolved corporations as subject to,
12:5
Gap period, 12:23
Grounds for relief
generally, 12:24 to 12:28
appointment of custodian, 12:28
not paying debts
generally, 12:25
amount and number of debts,
12:26
source of payments, 12:27
Introduction, 12:1
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INVOLUNTARY PETITIONS
—Cont’d
Joinder of creditors, 12:20
Joint claims, 12:16
Jurisdiction of bankruptcy court,
12:22
Not paying debts. Grounds for relief,
above
Not-for-profit corporation as subject
to, 12:7
Partnerships as subject to, 12:6
Pleadings, 12:21
Proceedings
generally, 12:21 to 12:27
gap period, 12:23
Grounds for relief, above
jurisdiction of bankruptcy court,
12:22
pleadings, 12:21
Reasons for filing, 12:2
Requirements
generally, 12:8 to 12:19
Claims, above
Creditors, above
Sanctions
generally, 12:31
grounds, 12:32
standards, 12:33
Secured claims, waiver of, 12:18
Transferred claims, 12:15
Trusts as subject to, 12:4
Waiver
requirements for petition, 12:19
secured claims, 12:18
Withdrawal. Dismissal and with-
drawal, above

JOINDER
Creditors, joinder of, 12:20

JUDGMENTS
Prepetition judgment, enforcement of
(Section 362(a)(2)), 1:21, 5:7
Terminated employment contracts,

limitation of bankruptcy claims,
24:10

JURISDICTION
Involuntary petitions, 12:22
Letters of credit, 14:3

JURISDICTION—Cont’d
Proof of claims, 11:5

JURY TRIAL
Strategic use of informal proofs of
claim, 11:19

LABOR LAW

Automatic stay, government action
exception (Section 362(b)(4)),
5:31

Collective bargaining. Collective
Bargaining Agreements (this
index)

Employment contracts. Terminated
Employment Contracts (this
index)

LEASES
Executory Contracts (this index)

Nonresidential Real Property
Leases (this index)

LETTERS OF CREDIT
Generally, 14:1 to 14:18
Background, 14:2
Beneficiary, insolvency of, 14:16
Codebtors and subrogation rights,

14:17
Conclusion, 14:18
Default terms, 14:10
Insolvent account party
generally, 14:4, 14:4 to 14:8
automatic stay, 14:9
default terms, 14:10
excess funds, 14:11
post-discharge, 14:12
Preferential transfers, below
Insolvent beneficiary, 14:16
Insolvent issuer
generally, 14:13 to 14:15
insured deposit, 14:14
provable claim, 14:15
Insurance, effect of bankruptcy filing,
21:8
Introduction, 14:1
Issues raised, 14:1
Jurisdiction, 14:3
Preferential transfers
generally, 3:24, 14:5
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LETTERS OF CREDIT—Cont’d

Preferential transfers—Cont’d
antecedent debt, 14:5
earmarking doctrine, 14:8
new value exception, 14:7
secured claims, 14:6

Stay. Automatic Stay (this index)

Subrogation rights, 14:17

LICENSES

Executory contracts, 4:32

Intellectual property. Intellectual
Property (this index)

Stays. Automatic Stay (this index)

Trademark license, proposed assign-
ment calling for substantial
changes in performance, 4:12

LIENS
Adequate protection, additional or
replacement lien, 1:32, 10:9
Preferences. Preferential Transfers
(this index)
Stay. Automatic Stay (this index)

LIMITED PARTNERSHIP
AGREEMENT

Executory contracts, 4:35

LITIGATION
Insurance, effect of bankruptcy filing
on continuation of litigation,
21:4
MINIMUM DOLLAR THRESHOLD
Preferential transfers, 3:6

NEGLIGENCE

Discharge of environmental
liabilities, excusable neglect,
19:20

Trustee’s liability for negligence,
2:12
NONPROFIT CORPORATIONS
Involuntary petitions, 12:7

NONRESIDENTIAL REAL
PROPERTY LEASES
Generally, 20:1 to 20:34
Adequate assurance, 20:8
Administrative claims, 20:19
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NONRESIDENTIAL REAL
PROPERTY LEASES—Cont’d
Assumption
generally, 20:7
adequate assurance, 20:8
base period and extensions, 20:5,
20:6
communicating, 20:13
effectiveness, 20:12
Attornment, rejection, 20:11
Base period, assumption, 20:5
Claims. Lease claims, below
Communicating acceptance or rejec-
tion, 20:13
Conclusion, 20:34
Cure, 20:9
Damages, 20:24
Effectiveness of assumption or rejec-
tion
generally, 20:12 to 20:14
communicating acceptance or
rejection, 20:13
effective date, 20:14
Estoppel, 20:33
Extensions, 20:6
Introduction, 20:1
Lease agreements, 20:2
Lease claims
generally, 20:15
administrative claims, 20:19
amount of post-petition claim
generally, 20:16 to 20:18
accruing post-petition, 20:18
accruing pre-petition, 20:17
damages, 20:24
limits, 20:20
recoupment, 20:22
security deposit, 20:21
types of damages, 20:24
waiver, 20:23
Obligations of parties, 20:3
Possessory rights
generally, 20:28 to 20:32
debtor as lessor, 20:28
qualified immunity of trustee,
20:29
sale of property, 20:31
state law, 20:32



INDEX

NONRESIDENTIAL REAL
PROPERTY LEASES—Cont’d
Possessory rights—Cont’d
subleases, 20:30
Post-petition claims, amount of,
20:16 to 20:18
Post-petition leases
generally, 20:25
Section 365, 20:26
Section 502(b)(6), 20:27
Qualified immunity of trustee, 20:29
Recoupment, lease claims, 20:22
Rejection
generally, 20:10
attornment, 20:11
communicating, 20:13
effectiveness, 20:12 to 20:14
Sale of property, possessory rights,

Security deposit, lease claims, 20:21
State law, possessory rights, 20:32
Subleases, possessory rights, 20:30
Termination, 20:4

Timing, 20:4 to 20:6

Types of damages, 20:24

Waiver, 20:23, 20:33

OPPORTUNITY COSTS
Depreciation of value, 10:8

PARTNERSHIPS
Involuntary petitions, 12:6
Limited partnership agreement, 4:35

PATENTS
Perfecting security interests, 18:6

PERFECTION OF SECURITY
INTERESTS

Security Interests (this index)

PETITIONS
Authority to file petition, 1:8
Involuntary Petitions (this index)

POLICY PREMIUMS

Insurance Policies (this index),
21:11

PREEMPTION
Environmental issues, 19:27

PREEMPTION—Cont’d
Preferential transfers, 3:27

PREFERENCE PAYMENTS

Administrative expenses, allowed
expenses under Section 503,
8:10

PREFERENTIAL TRANSFERS
Generally, 1:35 to 1:49, 3:1 to 3:28
Antecedent debt, 3:4
Avoiding transfer, 1:43
Check, payment by, 3:10
Contemporaneous exchange, 1:44,

3:14
Creditor to receive more than in
liquidation, 1:42
Debtor’s insolvency (Section
547(b)(3)), 3:7
Debtor’s interest in property, transfer
of, 1:37, 3:2
Debtor’s property, 3:5
Definition, 1:36
Earmarking doctrine, 3:20
Elements
generally, 1:36 to 1:42, 3:1 to 3:6
antecedent debt, 3:4
debtor’s insolvency (Section
547(b)(3)), 1:40, 3:7
debtor’s property, 3:5
improvement of creditor’s position
(Section 547(b)(5)), 1:38, 3:8
transaction as transfer, 3:3
transfer of debtor’s interest in
property
generally, 1:37, 3:2
antecedent debt, 3:4
debtor’s property, 3:5
transaction as transfer, 3:3
Exceptions
generally, 1:44 to 1:48, 3:13 to
3:22
contemporaneous exchange, 1:44,
3:14
earmarking doctrine, 3:20
floating liens, 1:48, 3:18
new value, 1:47, 3:17
ordinary course of business, pay-
ment in, 1:45, 3:15
right of setoff, 3:19
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PREFERENTIAL TRANSFERS
—Cont’d
Exceptions—Cont’d
security interest in new property,
grant of, 1:46, 3:16
statutory lien, 3:21
Exempted transactions, 3:23
Floating liens, 1:48, 3:18
Forward contracts, 3:22
Garnishment, 3:11
Improvement of creditor’s position
(Section 547(b)(5)), 1:38, 3:8
Insider guaranties, 3:12
Insider time requirements, 1:41
Insurance policy premiums, 21:11
Jurisdictional limitations, 3:26
Letters of Credit (this index)
Liens
floating liens, 1:48, 3:18
statutory lien, 3:21
Minimum dollar threshold, 3:6
New value, 1:47, 3:17
Ninety-day time requirement, 1:41
Ordinary course of business, payment
in, 1:45, 3:15
Parties in interest, 3:25
Perfection of security interests, 3:9
Preemption, 3:27
Right of setoff, 3:19
Sale of preference claim, 3:28
Security interests
new property, grant of security
interest in, 1:46, 3:16
perfection of, 3:9
Statutory lien, 3:21
Threshold, minimum dollar thresh-
old, 3:6
Time of transfer
generally, 3:9 to 3:11
check, payment by, 3:10
garnishment, 3:11
perfection of security interests, 3:9
Time requirements, 1:41
Transaction as transfer, 3:3
Who can recover transfer, 1:49

PREMIUMS

Insurance Policies (this index),
21:11
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PREPACKAGED PLANS
Corporate counsel’s primer, 1:85

PRIMER

Corporate Counsel’s Primer (this
index)

PRIORITY OF CLAIM

Terminated employment contracts,
limitation of bankruptcy claims,
24:25

PRODUCTS LIABILITY

Successor products liability actions in
bankruptcy, 1:90

PROFESSIONALS
Employment of, 2:15

PROOF OF CLAIMS
Generally, 11:1 to 11:29
Adversary proceeding, informal
proofs, 11:15

Amended claims, filing after bar date,
11:24
Amendment of informal proof, 11:20
Authority, 11:7, 11:8
Bar date
generally, 11:3
Claims filed after bar date, below
Basis for claim, 11:9
Claims filed after bar date
generally, 11:21 to 11:25
amended claims, 11:24
contingent claims, 11:23
excusable neglect, 11:22
no-asset cases, 11:25
Class action, 11:8
Conclusion, 11:29
Contingent claims, 11:23
Correspondence, 11:16
Debtor’s cause of action, revival,
11:6
Delivery method, 11:4
Disclosure statements, informal
proofs, 11:13
Excusable neglect, claims filed after
bar date, 11:22
Filing, act of
generally, 11:2
bar date, 11:3
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PROOF OF CLAIMS—Cont’d
Filing, act of—Cont’d
debtor’s cause of action, revival,
11:6
delivery method, 11:4
jurisdiction, 11:5
method of delivery, 11:4
revival of debtor’s cause of action,
11:6
Informal proofs
generally, 11:10 to 11:20
amendment, 11:20
correspondence, 11:16
documents submitted
generally, 11:11
correspondence, 11:16
Pleadings, below
strategic use
generally, 11:17
jury trial, right to, 11:19
sovereign immunity, 11:18
Introduction, 11:1
Jurisdiction, 11:5
Jury trial, right to, strategic use of
informal proofs, 11:19

Liability based on proof of claim,
11:28

Method of delivery, 11:4

Motion for relief from stay, informal
proofs, 11:14

No-asset cases, 11:25

Objections to confirmation, informal
proofs, 11:12

Pleadings, informal proofs
generally, 11:12
adversary proceeding, 11:15
disclosure statements, 11:13
motion for relief from stay, 11:14
objections to confirmation, 11:12
Relief from stay, motion, 11:14
Revival of debtor’s cause of action,
11:6
Sovereign immunity, strategic use of
informal proofs, 11:18
Transferred claims, 11:26
Withdrawal, 11:27

PROPERTY
Nonresidential Real Property
Leases (this index)
Sale of Property and Collusive Bid-
ding (this index)

PROTECTION
Adequate Protection (this index)

REAL PROPERTY
Nonresidential Real Property
Leases (this index)
Sale of Property and Collusive Bid-
ding (this index)

RECLAMATION OF GOODS
Generally, 1:65, 6:1 to 6:30
Administrative expense status, 6:28
Amount of claim, valuation, 6:29
Bankruptcy Code Section 546(e)

generally, 6:1
cash sales, 6:11
elements of demand, 6:17
exclusivity of Bankruptcy Code,
6:8
form of demand, 6:17
scope
generally, 6:9
cash sales, 6:11
types of sellers, 6:10
Timing of demand, below
types of sellers, 6:10
Cash sales, 6:11
Competing interests in goods, rights
of, 6:24
Computing demand time period, 6:20
Definitions
identifiable, 6:16
possession, 6:15
Demand, form of, 6:18
Elements of demand under Section
546(c)
generally, 6:17 to 6:22
form of demand, 6:18
Timing of demand, below
Entitlement to relief
generally, 6:25 to 6:29
procedural requirements, satisfac-
tion of, 6:26
valuation, 6:27 to 6:29
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RECLAMATION OF GOODS
—Cont’d
Identifiable goods, buyer’s posses-
sion of

generally, 6:14
defining ““identifiable goods,” 6:16
defining ““possession,” 6:15
Insolvency as precondition, 6:13
Intellectual property, 18:18
Possession, defined, 6:15
Preconditions to right of reclamation
generally, 6:12 to 6:16
Identifiable goods, above
Procedural requirements, satisfaction
of, 6:26
Procedures, 6:23
Receipt of goods, determining, 6:21
Reclamation procedures, 6:23
Section 503(b)(9), 6:30
Sellers, types of, 6:10
Timing of demand
generally, 6:19 to 6:22
computing demand time period,
6:20
debtor’s receipt of goods,
determining, 6:21

time when service was completed,
determining, 6:22

UCC Article 2, reclamation under
generally, 6:2 to 6:6
after delivery, 6:7
during delivery
generally, 6:4
notices, 6:6
redirection of goods, 6:5
exclusivity of Bankruptcy Code,
6:8
prior to delivery, 6:3
redirection of goods, 6:5
Valuation
generally, 6:27 to 6:29
administrative expense status, 6:28
amount of claim, 6:29

RECORDS FRAUD
Generally, 13:9
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RECOUPMENT

Nonresidential real property leases,
20:22

REFERENCES
Environmental issues, 19:2

RELEASES
Corporate counsel’s primer, 1:87
Exculpatory clause, 1:88

REMOVAL
Trustee, 2:11

REORGANIZATION PLAN
Corporate Counsel’s Primer (this
index)

RESTITUTION
Automatic stay, criminal restitution,
5:40
Fraud crimes, 13:18

RETAIL INSTALLMENT SALES
CONTRACT
Executory contracts, 4:36

ROYALTIES
Generally, 18:14

Perpetual royalties following sale,
18:26

SALE OF PROPERTY AND
COLLUSIVE BIDDING
Generally, 22:1 to 22:11
Concealment element of collusive
bidding, 22:7
Conclusion, 22:12
Elements of collusive bidding
generally, 22:5 to 22:7
concealment, 22:7
fraudulent misrepresentation of
bid, 22:6
good faith, lack of, 22:5
restraint on bidding, 22:8
Estate property, sale of, 22:2
jurisdiction, 22:3
Evidence, sufficiency of, 22:9
Filing action, time for, 22:4
Fraudulent misrepresentation of bid,
22:6
Good faith, lack of, 22:5
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SALE OF PROPERTY AND
COLLUSIVE BIDDING
—Cont’d

Introduction, 22:1
Misrepresentation of bid, fraudulent,
22:6
Objections, time for, 22:10
Procedural issues
generally, 22:9 to 22:10
standing, 22:11
sufficiency of evidence, 22:9
time for objections, 22:10
Restraint on bidding, 22:8
Standing, 22:11
Sufficiency of evidence, 22:9
Time for filing action, 22:4
Time for objections, 22:10

SANCTIONS

Petitions. Involuntary Petitions (this
index)
Stay. Automatic Stay (this index)

SECURITY DEPOSIT

Nonresidential real property leases,
lease claims, 20:21

SECURITY INTERESTS
Perfection of
automatic stay, attempts to obtain
possession of property (Sec-
tion 362(a)(3)), 5:12
intellectual property. Intellectual
Property (this index)
Preferences. Preferential Transfers
(this index)
Rights of secured creditors, 1:67
Secured claim, 1:68

SENTENCING GUIDELINES
Fraud Crimes (this index)

SETOFF

Critical vendor status, 9:17

Environmental issues, 19:26

Insurance agent’s right to commis-
sions, 21:18

Stay. Automatic Stay (this index)

Tenant’s rights, if debtor assumes
lease and gives adequate assur-
ance, 4:11

SETOFF—Cont’d
Terminated employment contracts,
calculation of cap, 24:22

SHOPPING CENTER LEASES
Executory contracts, 1:60

SMALL BUSINESSES
Expedited process, 1:89

SOFTWARE
Post-petition sale, 18:20

SOLVENT-DEBTOR EXCEPTION
Cramdown, 1:84

SOURCE CODE
Escrow accounts, 18:16

SOVEREIGN IMMUNITY

Strategic use of informal proofs of
claim, 11:18

STANDING
Creditors’ committees
former management, 7:13
single creditor, standing of, 7:14
Sale of property and collusive bid-

ding, 22:11
STAY
Automatic Stay (this index)

SUBROGATION RIGHTS
Letters of credit, 14:17

SUPPLY CONTRACTS

Distributorship and franchise agree-
ments as executory contracts,
4:19
TAXES
Allowable administrative expenses,
8:5
Automatic stay, possession of prop-

erty, attempts to obtain (Section
362(a)(3)), tax status, 5:15

TERMINATED EMPLOYMENT
CONTRACTS, LIMITATION
OF BANKRUPTCY CLAIMS
Generally, 24:1 to 24:26
Attorneys’ fees, 24:17
At-will employees, 24:7
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TERMINATED EMPLOYMENT
CONTRACTS, LIMITATION
OF BANKRUPTCY CLAIMS
—Cont’d

Cap, calculation of
generally, 24:20 to 24:24
legally required payments made on
behalf of employee, 24:21
prepetition payments, 24:23
setoff, 24:22
third parties, payments by, 24:24
Claim priority, 24:25
Conclusion, 24:26
Consultants, 24:8
Damages resulting from termination
generally, 24:15 to 24:19
attorneys’ fees, 24:17
notice damages, 24:18
tort claims, 24:19
vested accounts, 24:16
Existence of employment contract
generally, 24:5 to 24:8
at-will employees, 24:7
consultants, 24:8
shareholders, 24:6
Guaranty, 24:12
Independent contractors, 24:14
Introduction, 24:1
Judgment, 24:10
Legally required payments made on
behalf of employee, calculation
of cap, 24:21
Nexus between bankruptcy and
termination
not required, 24:4
required, 24:3
Notice damages, 24:18
Prepetition payments, calculation of
cap, 24:23
Priority of claim, 24:25
Relationship of parties
generally, 24:9 to 24:14
guaranty, 24:12
independent contractors, 24:14
judgment, 24:10
resignation, 24:11
retirement, 24:13
Resignation, 24:11
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TERMINATED EMPLOYMENT
CONTRACTS, LIMITATION
OF BANKRUPTCY CLAIMS
—Cont’d

Retirement, 24:13

Section 502(b)(7), 24:2

Setoff, calculation of cap, 24:22

Shareholders, 24:6

Third parties, payments by, calcula-
tion of cap, 24:24

Tort claims, 24:19

Vested accounts, damages resulting
from termination, 24:16

TORT CLAIMS

Terminated employment contracts,
limitation of bankruptcy claims,
24:19

TRADE SECRETS

Intellectual property and bankruptcy
law, 18:6, 18:25

TRADEMARKS

Adequate assurance of performance,
proposed assignment of license
calling for substantial changes in
performance, 4:12

Prepetition assignment ineffective if
debtor continues to use mark,
18:23

Security interest, perfecting, 18:5

TRANSFERS

Antecedent debt, for or on account
of, 1:39

Fraudulent transfers. Avoidance of
Fraudulent Transfers (Section
548) (this index)

Preferential. Preferential Transfers
(this index)

Proof of claims, transferred claims,
11:26

TRUSTEES
Generally, 2:1 to 2:17
Appointment
generally, 2:4
Chapter 7 trustees, 2:6
Chapter 11 trustees, 2:5
interim trustees, 2:7
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TRUSTEES—Cont’d
Appointment—Cont’d
U.S. trustee, 2:4
Bibliography, App. 2-A
Breach of duty, 2:11
Chapter 7 trustees, 2:6
Chapter 11 trustees, 2:5
Compensation, 2:14
Conclusion, 2:17
Constitutional law, Fourth Amend-
ment, 2:16
Creditors, selection by
generally, 2:8
Chapter 7, 2:8
Chapter 11, 2:9
Duties
generally, 2:10
breach of duty, 2:11
Eligibility, 2:3
Employment of professionals, 2:15
Fourth Amendment, 2:16
Immunity, qualified, 2:13, 20:29
Interim trustees, 2:7
Introduction, 2:1
Negligence, liability for, 2:12
Obligations, 2:10
Professionals, employment of, 2:15
Qualifications, 2:3
Qualified immunity, 2:13, 20:29
Removal, 2:11
U.S. trustee program
generally, 2:2

TRUSTEES—Cont’d
U.S. trustee program—Cont’d
appointment, 2:4

TRUSTS
Involuntary petitions, 12:4

UNAUTHORIZED TRANSFERS
Insurance policy premiums, 21:15

UNIFORM COMMERCIAL CODE
Perfecting security interests in intel-
lectual property, revised Article
9, 18:7
Reclamation. Reclamation of Goods
(this index)
VALUE AND VALUATION
Administrative expenses, value of
goods, 8:8, 8:9
Depreciation of value. Adequate
Protection (this index)
Reasonably equivalent value. Avoid-
ance of Fraudulent Transfers
(this index)
Secured creditors, valuation of collat-
eral, 1:69
VENDORS
Critical Vendor Status (this index)
WAIVER
Arbitration, 23:8
Nonresidential real property leases,
20:23, 20:33
Petitions. Involuntary Petitions (this
index)
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