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§ 10:40 Dismissal for failure to pay costs or post bond

§ 10:41 Voluntary dismissals (§ 581)

V. IS MOTION NECESSARY?

§ 10:42 Inverse relationship to fast track

§ 10:43 Mandatory motions

§ 10:44 Risk of helping opponent

§ 10:45 Limitation period open

§ 10:46  Other early motions

§ 10:47 “Thin” showing under statute and rules
§ 10:48 Appellate risk

§ 10:49 Different purpose of Rule 3.1340

VI. THE JUDGE’S PERSPECTIVE

§ 10:50 Appellate treatment
§ 10:51 Attorney fault and client detriment
§ 10:52 Motions often brought by the court

VII. MAKING THE MOTION

§ 10:53 Moving papers—Regular noticed motion
§ 10:54 —Discretionary motions

§ 10:55 —Demonstration of prejudice

§ 10:56 —Consideration of other factors

§ 10:57 Timing—Normal notice provisions

§ 10:58 —Special rule for two-year motions

§ 10:59 Court’s Own Motion

VIII. OPPOSING THE MOTION

§ 10:60 Mandatory dismissal motions
§ 10:61 Issue of attorney fault
§ 10:62 Policy favoring disposition on the merits

IX. CHALLENGE CHECKLIST

§ 10:63 Trial court challenges—By moving party after motion
denied
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§ 10:64
§ 10:65

§ 10:66

CHAPTER 11. MOTION TO DETERMINE

—By opposing party after motion granted

Appellate challenges—By moving party after motion

denied
—By opposing party after motion granted

GOOD FAITH SETTLEMENT

I. WHAT IS A MOTION TO DETERMINE GOOD

FAITH SETTLEMENT?

§ 11:1
§ 11:2

Purpose to encourage settlements
Effect of successful motion

§ 11:3 [Reserved]

§11:4
§ 11:5
§ 11:6
§ 11:7
§ 11:8
§ 11:9
§ 11:10

Included settlements

Traditional motion—Notice

—Burden of proof

—DMoving party

Simplified procedure with section 877.6
Elements of good faith settlement—Factors
—Other issues in good faith motions

II. WHEN IS MOTION NECESSARY

§ 11:11
§ 11:12

Any chance of challenge to the settlement
When challenge is certain

III. THE JUDGE’S PERSPECTIVE

§11:13
§ 11:14
§ 11:15
§ 11:16

Popular motions

Not onerous to decide

Policy limits settlements

Identity of the judge deciding motion

IV. MAKING THE MOTION

§ 11:17
§ 11:18
§ 11:19
§ 11:20
§ 11:21
§ 11:22
§ 11:23
§ 11:24
§ 11:25
§ 11:26

Timing—Traditional motion faster

—No time limit

Traditional motion—Standard notice
—Memorandum of points and authorities
—Evidence

—Oral testimony

Streamlined procedure under section 877.6(a)(2)
—What to file

—Procedure when contested

—Procedure when not contested
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§ 11:27 Determination does not dismiss cross-complaints
§ 11:28 —Motion to dismiss

§ 11:29 —Summary judgment

§ 11:30 —Judgment on the pleadings or demurrer

§ 11:31 Anti-settlement motion

V. OPPOSING THE MOTION

§ 11:32  Should you oppose?

§ 11:33 Reevaluate settlement

§ 11:34 Drafting opposition

§ 11:35  Right to continuance and discovery
§ 11:36  Contesting economic analysis

VI. CHALLENGE CHECKLIST

§ 11:37  If good faith motion granted—Trial court challenges
§ 11:38 —Appellate challenges include appeal and writ relief
§ 11:39  If motion denied—Trial court challenges

§ 11:40 —Appellate challenges

CHAPTER 12. MOTION TO ENFORCE
SETTLEMENT

I. WHAT IS A MOTION TO ENFORCE
SETTLEMENT?

§12:1 Statutory basis
§12:2 “Pending litigation”
§12:3 “Writing signed by the parties”—General rule

§12:4 —Insurance exception

§12:5 —Residential construction defect exception
§12:6 —“Outside the presence of the court”

§12:7 —Preliminary written agreement

§12:8 “Orally before the court”—General requirement
§12:9 —Attorney presence not sufficient (except

construction defect cases)
§ 12:10 —Definition of “court”
§ 12:11 —Definition of “orally”
§ 12:12  Arbitration award as alternative
§ 12:13  Oral stipulation regarding later written agreement
§ 12:14 Hybrid settlement
§ 12:15 Elements of settlement
§ 12:16  Resolution of factual disputes—Trier of fact
§ 12:17 —Evidence
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§ 12:18 —Evidence from the judge
§ 12:19 Continuing jurisdiction of court
§ 12:20 Discretionary motion?

II. IS THE MOTION NECESSARY?

§ 12:21  Enforcement of settlement—Benefits of procedure
§ 12:22 —Judicial discretion

§ 12:23 Settlement no longer desirable—In general

§ 12:24 —Defendant’s financial condition

§ 12:25 Settlement does not qualify—In general

§ 12:26 —Other options when motion inapplicable

§ 12:27 —Summary judgment unsatisfactory

§ 12:28 —Illegal subject matter

III. THE JUDGE’S PERSPECTIVE

§ 12:29 Comfortable motions
§ 12:30 Context of motion

IV. MAKING OR OPPOSING THE MOTION

§ 12:31 New order to show cause provision

§ 12:32 Timing—Notice

§ 12:33 —Five-year statute

§ 12:34 Moving papers—Standard documentation

§ 12:35 —Evidentiary material

§ 12:36 —Declarations

§ 12:37 Effective opposition—Statutory requirements unmet
§ 12:38 —Uncertain agreement

§ 12:39 —Dismiss the case?

V. CHALLENGE CHECKLIST

§ 12:40 Trial court challenges—Reconsideration
§ 12:41 —Section 473 relief

§ 12:42  Appellate challenges—Appeal

§12:43 —Writ

§ 12:44 —Waiver

CHAPTER 13. ENTRY OF DEFAULT AND
DEFAULT JUDGMENT

I. WHAT ARE DEFAULTS AND DEFAULT
JUDGMENTS?

§ 13:1 Statutory bases
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§ 13:2
§13:3
§13:4
§ 13:5
§ 13:6
§ 13:7
§ 13:8
§ 13:9

CALIFORNIA MOTIONS

The default concept

Entry of default

Obtaining a default judgment—By clerk or court
—dJudgment on the merits

—Res judicata and collateral estoppel effects
—Not true motions

Why defaults occur

Default as sanction

II. PROCESS OF ENTERING DEFAULT JUDGMENT

§ 13:10
§13:11
§ 13:12
§ 13:13

Entry by clerk on register of actions

Clerk’s power and functions

Judgments—Clerk’s judgment in limited situations
—dJudgment by the court

III. WHEN IS DEFAULT JUDGMENT DESIRABLE?

§ 13:14
§ 13:15
§ 13:16
§ 13:17

§ 13:18
§ 13:19
§ 13:20
§ 13:21
§ 13:22
§ 13:23
§ 13:24

Sufficiency and collectability of judgment

Obstacles to keeping judgment—Motion to set aside

—Bankruptcy and the threat of bankruptcy

Economic analysis—Evaluation of defendant’s
position

—Careful tactical balancing

—“Wronged” and vindictive plaintiffs

Acts as a security device—Default judgment

—Entry of default

Pitfalls—Overreaching

—“Sneaky” notice

—No warning of intent

IV. THE JUDGE’S PERSPECTIVE

§ 13:25 Odd variety of views—The cavalier school

§ 13:26 —The default druids

§ 13:27 —Notice issues

§ 13:28 Importance of defaults in limited civil cases

V. SEEKING THE DEFAULT AND DEFAULT
JUDGMENT

§ 13:29 Timing—Expiration of time to respond

§ 13:30 —Regular cases

§ 13:31 —Unlawful detainers

§ 13:32 Papers—Opportunity to correct errors

§ 13:33

XXXV
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§ 13:34 —No memorandum of points and authorities
§ 13:35 —Request for entry of default

§ 13:36 —Statement of damages

§ 13:37 —Punitive damages in statement

§ 13:38 —Proof of service

§ 13:39  Clerk’s judgment—Contractual cases

§ 13:40 —dJudicial council form

§ 13:41 —The instrument

§ 13:42 —Dismissal of other defendants

§ 13:43 —Judgment

§ 13:44 —Attorney fees

§ 13:45 Hearing and judgment by the court—In general
§ 13:46 —dJudicial council form

§ 13:47 —Setting the hearing

§ 13:48 —Prove-up by declarations

§ 13:49 —Other documents

§ 13:50 —When service of summons by publication

§ 13:51  Opposition not allowed

VI. CHALLENGE CHECKLIST

§ 13:52  Trial court challenges—Party who sought a default

§ 13:563 —Party against whom default or default judgment
has been entered

§ 13:54  Appellate challenges—Party who sought a default

§ 13:55 —Party against whom default or default judgment
has been entered

PART III. MOTIONS TO DETERMINE
SCOPE OF CASE

CHAPTER 14. MOTION TO STRIKE
PLEADINGS

I. WHAT IS A MOTION TO STRIKE?

§ 14:1  General description
§ 14:2  Statutory authority

II. MOTION TO STRIKE COMPLAINT

§ 14:3  Similarity to demurrer
§ 14:4 Distinction from demurrer—Striking part of a pleading
§ 14:5 Use with demurrer
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§ 14:6 Answer allowed after denial
§ 14:7 Dismissal if motion granted without leave to amend

III. MOTION TO STRIKE PLEADINGS OTHER
THAN COMPLAINT

§ 14:8 All or part of any pleading
§ 14:9 Motion to strike defendant’s demurrer

IV. OTHER STATUTORY MOTIONS TO STRIKE

§ 14:10 Evidence

§ 14:11  Sanction for violation of local rules

§ 14:12 Sanction for discovery abuses

§ 14:13 Anti-SLAPP lawsuits

§ 14:14  The “principal thrust” of a case

§ 14:15  Availability of anti-SLAPP motion in federal court

§ 14:16 Dramatic increase in complexity and the
“SLAPPback” lawsuit

§ 14:17 Attempted legislative limitation

V. ON COURT’S OWN MOTION

§ 14:18 Court’s power without party’s motion
§ 14:19 No time limits

VI. LIMITATIONS IN PARTICULAR ACTIONS
§ 14:20 Limited civil cases

VII. SUBJECTS OF MOTIONS TO STRIKE

§ 14:21 Punitive damages

§ 14:22 —Unsupported prayers

§ 14:23 —Excising particular party

§ 14:24 —Amount impermissibly alleged

§ 14:25 —Awards against certain types of parties

§ 14:26  Attorney fees and interest

§ 14:27 Impermissible in propria persona representation
§ 14:28 Sham complaint

§ 14:29 Lack of verification

VIII. THE JUDGE’S PERSPECTIVE

§ 14:30 Unnecessary motions
§ 14:31 Damage scope and settlement
§ 14:32  Appellate scrutiny

XXXVIil



TaBLE oF CONTENTS

§ 14:33  Overall performance weighed

IX. MAKING THE MOTION

§ 14:34 Papers—Notice

§ 14:35 —Points and authorities

§ 14:36 —dJudicial notice materials

§ 14:37 —Declarations

§ 14:38 —Proposed order

§ 14:39 Use with demurrer—Concurrent filing

§ 14:40 —Court ruling on demurrer or motion to strike
§ 14:41 Timing—Attacking complaints
§ 14:42 —Attacking answers and demurrers

§ 14:43 —Other situations with no time limits

X. OPPOSING THE MOTION

§ 14:44 Ts opposition necessary?

§ 14:45 Defending punitive damages and attorney fees claims

§ 14:46 —Effect on settlement

§ 14:47 —Issues more subjective than in opposition to
demurrer

§ 14:48 Pleadings to be construed liberally

§ 14:49 Affirmative request for relief

§ 14:50 Opposing anti-SLAPP motions

XI. AMENDMENT OF PLEADING IF MOTION
GRANTED

§ 14:51 Formal amendment
§ 14:52 Minor amendments by interlineation

XII. CHALLENGE CHECKLIST

§ 14:53 Plaintiff’s trial court challenges if motion granted

§ 14:54  Plaintiff’s appellate challenges if motion granted

§ 14:55 Defendant’s challenges if motion denied

§ 14:56 Defendant’s challenges if motion to strike answer
granted

CHAPTER 15. MOTION TO AMEND OR
SUPPLEMENT PLEADINGS

I. WHAT IS A MOTION TO AMEND?
§ 15:1 Statutory basis
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§ 15:2
§ 15:3
§ 15:4
§ 15:5
§ 15:6

§ 15:7
§ 15:8
§ 15:9

CALIFORNIA MOTIONS

Practice—Liberal amendment policies

—Lack of prejudice

—Promptness important

—Legal validity

Amendment to complaint distinguished—Allowing a
saving amendment

—Not a new pleading

—Inked change or separate document

—For very minor matters

II. WHAT IS A MOTION TO SUPPLEMENT?

§ 15:10
§ 15:11
§ 15:12
§ 15:13
§ 15:14

Statutory basis

Supplementing versus amending—Pretrial settlement
—Events during suit

—Confusion of terms

—Liberal supplementation policies

III. RELATED PROCEDURES

§ 15:15
§ 15:16
§ 15:17
§ 15:18
§ 15:19
§ 15:20
§ 15:21

§ 15:22
§ 15:23
§ 15:24
§ 15:25
§ 15:26

Other forms of amendment
Amendment “of course”

—Types of amendment
—Procedure if demurrer filed
—Filing, service, and opposition
—Amending an answer

Amendment to substitute true name of “Doe”
defendant

Amendment to correct, add, or delete party
Amendment to meet sustained demurrer
Amendment to “conform pleading to proof”
Limitations on amendments—Substantive changes
—Relation back

IV. IS THE MOTION NECESSARY?

§ 15:27
§ 15:28
§ 15:29
§ 15:30

Effect of timing

Call opposing counsel

Potential for demurrer

Amendment after defendant defaults

V. THE JUDGE’S PERSPECTIVE

§ 15:31
§ 15:32
§ 15:33

x1

Motions not legally difficult
Delay reduction problems
The “consolidation gotcha”
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VI. MAKING OR OPPOSING THE MOTION

§ 15:34 Timing
§ 15:35 Moving papers—Notice of motion
§ 15:36 —Copy of proposed pleading

§ 15:37 —Memorandum of points and authorities
§ 15:38 —Declaration
§ 15:39 —Service of amendment

§ 15:40 Stipulating to amendment

§ 15:41 Conditional opposition

§ 15:42 Answer to amended complaint
§ 15:43 Opposition to motion

§ 15:44 Caution regarding sanctions

VII. CHALLENGE CHECKLIST

§ 15:45 Trial court challenges
§ 15:46  Appellate challenges—Appeal
§ 15:47 —Writ

CHAPTER 16. MOTION FOR SUMMARY
ADJUDICATION OF ISSUES

I. WHAT IS A MOTION FOR SUMMARY

ADJUDICATION?

§ 16:1 Statutory basis
§ 16:2 Nature of motion—Summary judgment contrasted

§ 16:3 —“Partial summary judgment”

§ 16:4 —Alternative motions

§ 16:5 —Issues common to summary judgment motion
§ 16:6 Meaning of statutory terms—“No merit”

§ 16:7 —“Cause of action”

§ 16:8 —“Affirmative defense”

§ 16:9 —Claim for punitive damages

§ 16:10 —Defendant’s duty

§ 16:11 Varieties of summary adjudication motions—Paring
down the case

§ 16:12 —The shield
§ 16:13 —The sword
§ 16:14 —The fallback

II. IS SUMMARY ADJUDICATION NECESSARY?

§ 16:15  Stipulated Adjudication of Less than Entire Cause of
Action
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§ 16:16
§ 16:17
§ 16:18

§ 16:19
§ 16:20
§ 16:21
§ 16:22
§ 16:23

CALIFORNIA MOTIONS

Presence of weak issues

Advantages of avoiding motion

Alternative to eliminate weak issues—Motion in
limine

—Informal request

—Discovery

When to avoid motion—No collateral benefit

—Risk of negative impression

—Loss of trial fodder

III. THE JUDGE’S PERSPECTIVE

§ 16:24
§ 16:25
§ 16:26
§ 16:27
§ 16:28

Not popular motions

Work-benefit ratio

Trial made more difficult

Appellate risks

Dealing with negative judicial attitude

IV. MAKING THE MOTION

§ 16:29
§ 16:30
§ 16:31
§ 16:32
§ 16:33
§ 16:34

Special notice requirements

Documentation requirements

—Separate statement of undisputed material facts
—Memorandum of points and authorities
—Preparation of order

Timing

V. OPPOSING THE MOTION

§ 16:35
$ 16:36
§ 16:37
§ 16:38
§ 16:39
§ 16:40
§ 16:41

Importance of cause of action
Removal of weak causes of action
Advise court of nonopposition
Opposing portions of motion
Opposition technique

Opposition documents
Continuance request

VI. CHALLENGE CHECKLIST

§ 16:42

§ 16:43
§ 16:44

§ 16:45

§ 16:46
§ 16:47

xlii

Trial court challenges—Party who made unsuccessful
motion

—Party who opposed successful motion

Appellate challenges—Party who made unsuccessful
motion

—Party who opposed successful motion

No need to seek writ

Appellate challenges—Cross motions
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PART IV. MOTIONS RELATING TO
PARTIES AND COUNSEL

CHAPTER 17. MOTION TO WITHDRAW OR
BE RELIEVED AS COUNSEL

I. NATURE OF MOTION TO WITHDRAW

§ 17:1 Motion brought against own client
§ 17:2 Statutory authority

II. GROUNDS FOR MOTION

§ 17:3 Mandatory withdrawal—“Malicious, illegal or
meritless” case

§ 17:4 —Inability to proceed

§ 17:5 —The missing client

§ 17:6 Permissive withdrawal—Meritless claim

§ 17:7 —Nonpayment of fees or expenses

§ 17:.8 —Breakdown in relationship

III. IS MOTION AVAILABLE OR NECESSARY?

§17:9 Consensual substitution of counsel

§ 17:10 —Absolute right?

§17:11 —Limitation for guardians ad litem

§ 17:12 —Abandonment

§ 17:13 Removal of attorney on client’s motion
§ 17:14 Motion as last resort

IV. THE JUDGE’S PERSPECTIVE

§ 17:15 Motion contested by client
§ 17:16  Judicial considerations

V. MAKING THE MOTION

§ 17:17 Required papers

§ 17:18 —Notice

§ 17:19 —Declaration

§ 17:20 —Exhibits

§ 17:21 Service

§ 17:22 —Service by mail

§ 17:23 —Address confirmation

§ 17:24 —Explanation of efforts to notify client of motion
§ 17:25 Order relieving counsel
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§ 17:26 —Corporate clients and others
§ 17:27 —Effectiveness

§ 17:28 Timing—Early motion

§ 17:29 —Proceeding ex parte?

§ 17:30 —Late motions

§ 17:31 —Service

VI. OPPOSING THE MOTION
§ 17:32  Client opposition

§ 17:33  Other party opposition

VII. CHALLENGE CHECKLIST

§ 17:34  Trial court challenges
§ 17:35 Appellate challenges

CHAPTER 18. MOTION TO DISQUALIFY OR
RECUSE OPPOSING COUNSEL

I. WHAT IS A MOTION TO DISQUALIFY?

§ 18:1 Nature of motion

§ 18:2 Statutory basis

§ 18:3 Case law

§ 18:4 Rules of professional conduct

II. BASES FOR MOTION

§ 18:5 Attorney conflict of interest—Confidential information

§ 18:6  —“Substantial relationship”

§ 18:7  —Information without relationship

§ 18:8 —Purely personal relationships

§ 18:9 —Information obtained through mediation

§ 18:10 —Other clients and potential clients

§ 18:11 —Information obtained through inadvertent discovery

§ 18:12 —Vicarious disqualification
§ 18:13 —Consent

§ 18:14 Contact with represented party—Transmittal of
information required

§ 18:15 —Current employees

§ 18:16 —Any employee?

§ 18:17 —Contact with experts

§ 18:18 —Social and political communications

§ 18:19 Attorney as witness—Traditional prohibition
§ 18:20 —Change in rules
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III. CASE LAW ON DISQUALIFICATION OF
OPPOSING COUNSEL

§ 18:21 Inconsistencies
§ 18:22 Key cases

IV. ADVISABILITY OF MAKING MOTION

§ 18:23  Actual confidential information
§ 18:24  Substantial relationship
§ 18:25  Trial tactic

V. THE JUDGE’S PERSPECTIVE

§ 18:26 Motion viewed unfavorably
§ 18:27 Right to counsel

§ 18:28 Economics

§ 18:29 Change in direction

VI. MAKING THE MOTION

§ 18:30 Papers—Notice of motion

§ 18:31 —Declaration of client

§ 18:32 —Declaration of counsel

§ 18:33 —Memorandum of points and authorities
§ 18:34 Timing—Normal notice period

§ 18:35 —Late motion risks

VII. OPPOSING THE MOTION

§ 18:36  Should you oppose?

§ 18:37 Potential opposition arguments—Character of the
information

§ 18:38 —Nature of relationships

§ 18:39 —Passage of time

§ 18:40 —Bad faith of moving party

§ 18:41 —Expense

VIII. CHALLENGE CHECKLIST

§ 18:42 Trial court challenges
§ 18:43 Appellate challenges—Appeal
§18:44 —Writ

CHAPTER 19. APPLICATION FOR
PERMISSION TO APPEAR PRO HAC VICE

I. WHAT IS A PRO HAC VICE APPLICATION?

§ 19:1 Permission to appear
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§ 19:2 Interjurisdictional practice
§ 19:3  Out-of-state lawyers—Legitimate “visitors”

§ 19:4 —Business activities
§ 19:5 —Appellate matters
§19:6 —Extent of foreign attorney’s involvement in case

§ 19:7 Registered foreign legal consultant

II. IS AN APPLICATION NECESSARY?

§19:8 Advantages

§ 19:9 Conferences
§19:10 Responsibility
§19:11  Getting Paid

ITII. THE JUDGE’S PERSPECTIVE
§ 19:12 Favorable view

IV. MAKING AND OPPOSING THE APPLICATION
§ 19:13 Papers—Notice of hearing

§19:14 —Application

§ 19:15 —Proof of service

§19:16 Whom to serve

§19:17 Timing

§ 19:18 Opposition rare

V. CHALLENGE CHECKLIST

§19:19 Trial court challenges
§ 19:20 Appellate challenges

PART V. MOTIONS RELATING TO
CASE MANAGEMENT

CHAPTER 20. MOTION FOR CHANGE OF
VENUE

I. WHAT IS A MOTION FOR CHANGE OF VENUE?

§ 20:1 Statutory basis

§ 20:2 Rarity

§ 20:3 Importance

§ 20:4 Issues often confused with venue—dJurisdiction
§ 20:5 —Forum non conveniens
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§ 20:6

—Branch courts

II. DETERMINING PROPER COUNTY

§ 20:7
§ 20:8
§ 20:9
§20:10
§ 20:11
§20:12
§20:13
§ 20:14

§ 20:15
§ 20:16
§ 20:17
§20:18
§ 20:19
§ 20:20
§ 20:21
§ 20:22
§ 20:23

In general

Local actions

—Other specific actions or proceedings
Transitory actions

—Multiple defendants

—Contract actions or consumer obligations
—Tort actions

Specialized venue provisions—Governmental entity
defendants

—Corporations or partnership defendants

—Employment discrimination actions

—PForeign corporation defendants

—Sham defendants disregarded

—Miscellaneous venue statutes

Exceptions

—“Mixed action” rule

—“Main relief” rule

Rule against contractual venue selection clauses now
in question

III. PROCEDURE TO TRANSFER CASE

§ 20:24
§ 20:25
§ 20:26

§ 20:27
§ 20:28
§ 20:29

“Proper court” not always proper
Grounds for transfer

Discretionary transfer for witness convenience and
interests of justice

Mandatory or discretionary
Timing of venue challenge
Burden of proof

IV. IS MOTION NECESSARY?

§ 20:30
§ 20:31
§ 20:32

Economics
Tactical advantage
Delay

V. THE JUDGE’S PERSPECTIVE

§ 20:33
§ 20:34
§20:35
§20:36

In general

Witness convenience motions
Knowing the judge

Caseload issues

xlvii
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VI. MAKING OR OPPOSING THE MOTION

§ 20:37 Timing—“Proper court” motion

§ 20:38 —“Convenience of witnesses” motion

§ 20:39 —Standard notice

§ 20:40 Moving papers—Notice of motion

§ 20:41 —Posting transfer fees

§ 20:42 —Points and authorities and declarations
§ 20:43 —Use of pleadings

§ 20:44 Opposition—In general

§ 20:45 —Party versus nonparty witnesses

VII. CHALLENGE CHECKLIST

§ 20:46  Trial court challenges—Reconsideration
§ 20:47 —Section 473 relief
§ 20:48 Appellate challenges

CHAPTER 21. MOTIONS TO RECLASSIFY
CASES

I. WHAT ARE MOTIONS TO RECLASSIFY?

§ 21:1 Unification of trial courts
§ 21:2 OId transfer motion and new reclassification motion—
How is reclassification different?

§ 21:3 —New and sometimes confusing language

II. RECLASSIFICATION MOTION IN UNIFIED
COUNTIES

§21:4 Changing the “classification”—In general

§ 21:5 Changing the “jurisdictional classification”—dJudicial
assignment issues

§21:6  —Differing civil procedure

§ 21:7 Where will motions arise?

§ 21:8 Limited jurisdiction—The $25,000 ceiling

§ 21:9 —Sham injunction?
§21:10 Calculating the $25,000—Prayer traditionally
determinative

§ 21:11 —Multiple parties

§ 21:12 —Interest, attorney fees, and costs

§ 21:13 —Punitive damages

§ 21:14 Indicia of “value” outside of pleadings—Settlement
discussions

§ 21:15 —Judicial arbitration results
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§ 21:16  Close calls

§ 21:17 Events likely to necessitate reclassification—Damages
increase during case

§ 21:18 —Cross-complaint

§ 21:19 —Reality sets in

III. IS THE MOTION NECESSARY?

§ 21:20 Invasion of the court’s province
§ 21:21 The conference alternative
§ 21:22 Remitting claimed damages

IV. THE JUDGE’S PERSPECTIVE

§ 21:23 Clearing the calendar
§ 21:24  Punishing overfiling

V. MAKING THE MOTION

§ 21:25 Standard documentation

§ 21:26  Reclassification and transfer statutes almost identical

§ 21:27 Reclassification motions—Differences not what they
used to be

§ 21:28 —Points and authorities and evidence
§ 21:29 Timing
§ 21:30 —Required notice

VI. OPPOSING MOTIONS

§ 21:31 Motion to reclassify downward—Is opposition wise?
§ 21:32 —Comparison to other cases
§ 21:33  Reclassify upward

VII. CHALLENGE CHECKLIST
§ 21:34  Trial court challenges
§ 21:35 Appellate challenges

CHAPTER 22. MOTIONS TO CONSOLIDATE
AND SEVER

I. WHAT IS A MOTION TO CONSOLIDATE?

§ 22:1 Statutory authority—State statute
§ 22:2 —Identical federal rule

§ 22:3 —Other consolidation statutes

§ 22:4 Different degrees of consolidation
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§ 22:5
§ 22:6
§ 22:7
§ 22:8
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Stipulations

Consolidation when cases not equally mature
Challenge to assigned judge

Challenge to opposing counsel

II. WHAT IS A MOTION TO SEVER?

§ 22:9

§ 22:10
§22:11
§22:12
§ 22:13

Statutory authority—State statute

—Identical federal rule

Unusual severance situations—Mandatory severance
—Special defenses under § 597

—Severance for appeal of underlying cases

III. RELATED PROCEDURES

§ 22:14
§ 22:15
§ 22:16

§ 22:17
§ 22:18
§ 22:19
§ 22:20
§ 22:21
§ 22:22

Coordination

Bifurcation

Consolidation and severance of arbitrations—In
general

—Uninsured motorists

Joinder

“Related” cases

Conference alternatives—Informal motion

—Notification

Global settlement

IV. THE JUDGE’S PERSPECTIVE

§ 22:23 Judge’s management style

§ 22:24 Calendaring

§ 22:25 Global settlement

§ 22:26  Consolidation favored

V. MAKING THE MOTION TO CONSOLIDATE OR
SEVER

§ 22:27 Points common to both motions—Timing

§ 22:28 —Discretionary motions

§ 22:29 —Ex parte applications

§ 22:30 Making consolidation motion—Notice

§ 22:31 —Points and authorities

§ 22:32 —Evidentiary declarations

§ 22:33 Making severance motion—Notice

§ 22:34 —Points and authorities

§ 22:35 —Evidentiary declarations
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VI. OPPOSING THE MOTION TO CONSOLIDATE
OR SEVER

§ 22:36  Reciprocal character of consolidation and severance
§ 22:37 Oppose consolidation with severance arguments
§ 22:38 Oppose severance with consolidation arguments
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