Table of Contents

Volume 4

CHAPTER 1. SPECIAL INTRODUCTION—TAX
REFORM ACT OF 1986

I. INTRODUCTION
§ 1:1 Generally

II. BUSINESS AND CAPITAL INVESTMENT
§ 1:2 [Reserved]

§1:3 Depreciation; overview

§ 1:4  —Classification of assets and recovery period
§1:5 —Averaging conventions

§1:6  —Excluded property

§ 1:7  —Alternate depreciation system (ADR)

§ 1:8  —No basis increase for inflation

§1:9 —Expensing in lieu of depreciation

§ 1:10 Investment tax credit
§ 1:11 Rehabilitation tax credit
§ 1:12 Low income housing

III. TAX SHELTERS; INTEREST EXPENSE
§ 1:13 /Reserved]

§ 1:14 Passive loss limitations; overview
§ 1:15 —Rental activities

§ 1:16 —Transition rules

§ 1:17 —The 1993 Act

§ 1:18 At risk applies to real estate
§ 1:19 Nonbusiness interest limitations

IV. ALTERNATIVE MINIMUM TAX
§ 1:20 Individuals

§ 1:21 Corporations

V. CAPITAL GAINS AND LOSSES

§ 1:22 Individuals
§ 1:23  Corporations
§ 1:24 Incentive stock options

XXV



§ 1:25

VL

§ 1:26
§ 1:27
§ 1:28
§ 1:29
§ 1:30
§1:31
§1:32
§ 1:33
§1:34
§ 1:35
§ 1:36
§ 1:37
§1:38
§1:39
§ 1:40
§1:41

VII.

§ 1:42
§ 1:43
§ 1:44
§ 1:45
§ 1:46

VIII.

§ 1:47
§ 1:48
§ 1:49
§ 1:50
§ 1:51
§ 1:52
§ 1:53
§ 1:54

TAX-ADVANTAGED SECURITIES

Exclusion for gain from certain small business stock

REAL ESTATE INVESTMENT TRUSTS (REITS)

Generally

Shareholder test

No pre-REIT earnings and profits
Permissive change to calendar year
REIT subsidiaries

Temporary investments
Independent contractor

Mortgage participations based on gain
Distribution requirement

Capital gain dividends

Prohibited transaction rules
Deficiency dividends

Percentage rents

Administrative expenses

Effective dates

1993 Act

REAL ESTATE MORTGAGE INVESTMENT
CONDUITS (REMICS)

Generally

REMIC defined

REMIC assets

Taxation of interest holders
Taxable mortgage pools

CORPORATE INCOME TAX

Rate changes

Dividends received deduction
Redemption

Limitations on net operating losses
Corporate liquidations

Allocation of purchase price

Trademark and trade name expenditures
Amortization of intangibles

IX. INDIVIDUAL INCOME TAX

§ 1:55
§ 1:56
§ 1:57
§ 1:58

Rate changes

Limitation on itemized deductions

Standard deduction and personal exemptions
State and local taxes; medical expenses

§ 1:59 [Reserved]

§ 1:60

XXV

Business and investment expenses; limitations on
deductions for meals, travel, and entertainment



TaBLE oF CONTENTS

§ 1:61 —Deductibility of investment expenses and other
miscellaneous itemized deductions

§ 1:62 —Changes in treatment of hobby losses

§ 1:63 —Changes in deduction for business use of the home

X. ACCOUNTING PROVISIONS

§ 1:64 Installment sales

§ 1:65 Use of cash method of accounting

§ 1:66 Taxable years of partnerships, S corporations and personal
service corporations

§ 1:67 Capitalization of inventory, construction, and development
costs

§ 1:68 Bad debts

§ 1:69 Cancellation of indebtedness for solvent taxpayers

§ 1:70 Real estate indebtedness

§ 1:71  Stock-for-debt exception

XI. OIL AND GAS

§ 1:72 Depletion
§ 1:73 Intangible drilling costs

XII. RESEARCH AND DEVELOPMENT

§ 1:74 Generally
§ 1:75 Classification of assets

CHAPTER 1A. THE 2017 TAX ACT—
PROVISIONS APPLICABLE TO TAX

ADVANTAGED SECURITIES

§ 1A:1 Introduction

§ 1A:2 Summary of key provisions of the Tax Act affecting real
estate

§ 1A:3 Carried interest provision of the Tax Act

§ 1A:4 Limitation on deductibility of interest

§ 1A:5 100 percent expensing of assets

§ 1A:6 $1 million deduction limit on executive pay of REITS

§ 1A:7 Accelerated revenue recognition pursuant to Tax Act

§ 1A:8 Impact of the Tax Act on energy

§ 1A:9 Tax Act provisions applicable to tax exempt investors

§ 1A:10 Tax Act provisions applicable to non-U.S. investors in tax
advantaged securities

§ 1A:11  Proposed and final regulation on Section 199A pass-
through business income deduction

§ 1A:12 Proposed and final regulations on Section 163(j) interest
deduction limitation

§ 1A:13 Proposed and final regulations on Section 1061 carried
interest provisions

§ 1A:14 Tax provisions of the American Families Plan

XXVil



TAX-ADVANTAGED SECURITIES

§ 1A:15 President Biden’s 2024 tax proposals
§ 1A:16  Recent legislative proposals and IRS guidance on the
taxation of digital assets

Appendix 1A-1. Comparison of Certain Provisions of the Tax Act
and Prior Law

Appendix 1A-2. Comparison Chart for Ordinary Income Tax Rates
Before and After Tax Act

Appendix 1A-3. Excerpts from Committee Reports re. “Pass-
through Deduction”

CHAPTER 1B. INFLATION REDUCTION ACT

OF 2022

§ 1B:1 Main tax provisions of the Inflation Reduction Act
§ 1B:2 Inflation Reduction Act’s main energy tax provisions

CHAPTER 2. INTRODUCTION

§2:1 Scope of treatise

§2:2 Perspective

§2:3 Leveraged investments

§2:4 Due diligence

§2:5 Fragile structure of shelters

§ 2:6 Investment value—Pre- and post-Tax Reform Act of 1986
§ 2:7 Calculating the return

§2:8  —Traditional methods of calculating the return
§2:9  —Accounting return method

§ 2:10 —Payback method

§ 2:11 —Time/value of money

§ 2:12 —Risk premium
§ 2:13 —Net present value
§ 2:14 —Present value and the courts

§ 2:15 —Pre- and post-Tax Reform Act of 1986 examples—Pre-act
return examples

§ 2:16 — —Post-act return example

§ 2:17 Role of sponsor-manager

§ 2:18 Current volume of financings in limited partnership format
§ 2:19 Various types of partnership investment opportunities

§ 2:20 —Real estate partnerships

§ 2:21 — —Commercial real estate
§ 2:22 — —Residential real estate

§ 2:23 — —Mortgage pool programs
§ 2:24 — —Historical renovation

§ 2:25 —Oil and gas partnerships

§ 2:26 —Equipment leasing partnerships

§ 2:27 —Cable television and entertainment partnerships
§ 2:28 —Research and development partnerships

§ 2:29 —Venture capital partnerships

§ 2:30 —Agriculture partnerships

XXViii



TaBLE oF CONTENTS

§ 2:31 —Other partnerships
§ 2:32 Overview: Background and present law relating to tax
shelters

CHAPTER 3. APPLICATION OF THE AT-RISK
PROVISIONS

I. INVESTMENT LIMITED PARTNERSHIPS

§3:1 The at-risk rules—Introduction

§3:2 —Statutory background

§3:3 At-risk rules: Overview

§ 3:4 [Reserved]

§3:5  Activities covered by Section 465—Activities specifically
covered under the original act

§ 3:6 — —Later-included activities

§ 3:7 Separate activities

§ 3:8  —Holding of real property rules before the 1986 TRA
§3:9 —Holding of real property rules under the 1986 Act

§ 3:10 Amounts considered at risk

§ 3:11 Amounts contributed to activity

§ 3:12 [Reserved]

§ 3:13  Amounts borrowed for use in activity—Introduction

§ 3:14 — —Convertible notes

§ 3:15 Recapture under Section 465(e)

§ 3:16 “Qualified nonrecourse financing” as increasing amounts at

risk

§ 3:17 —Definitions—Qualified nonrecourse financing

§ 3:18 — —Holding real property

§ 3:19 — —Borrowed from a qualified person

§ 3:20 — —Seller financing

§ 3:21 — —Government financing

§ 3:22 —Aggregation

§ 3:23 —Special rules for partnerships—Coordination with
Sections 752 and 704(b)

§ 3:24 — —Application at partnership and partner level

§ 3:25 —Coordination with passive loss rules

§ 3:26  Borrowings from interested or related persons—Section
465(b)(3)

§ 3:27  Undistributed profits
§ 3:28 Guarantees and other risk limiting arrangements—Section

465(b)(4)
§ 3:29 —Larsen v. Commissioner
§ 3:30 —Capek v. Commissioner
§ 3:31 —Van Roekel v. Commissioner
§ 3:32 —Melvin v. Commissioner
§ 3:33 —Emershaw v. Commissioner
§ 3:3¢ —Section 7701(1)—Conduit arrangements
§ 3:35 —Revenue rulings

XXIX



TAX-ADVANTAGED SECURITIES

§ 3:36 Treatment of disallowed losses

§ 3:37 —Rules governing pre-effective date losses

§ 3:38  At-risk rules for the investment tax credit before repeal by
the 1986 Act

§ 3:39 Comparison between Sections 465 and 46(c)(8)

§ 3:40 General at risk—Section 704(d)—Repealed by the 1978 Act

§ 3:41 Real property exclusion—Repealed by the 1986 Act

CHAPTER 4. THE PASSIVE LOSS
PROVISIONS

I. BACKGROUND AND OVERVIEW OF WORKINGS OF
PASSIVE LOSS RULES

§4:1 Introduction

§ 4:2 Overview of passive loss rules

§4:3 Passive loss regulatory and legislative activity subsequent
to 1986

§4:4 Taxpayers subject to passive loss rules

§4:5 Examples of the workings of the passive loss rules

§ 4:6 What is a passive activity?

§ 4:7 —Material participation legislative history

§4:8 —Material participation by certain corporations

§4:9  —Special rules for rental activities and limited partnerships
§ 4:10 — —Service versus rental activity

§ 4:11 — —Dealer issues

§ 4:12 — —Active participation standard

§4:13 — —Low income housing credit and rehabilitation credit

§ 414 — —Calculating the $25,000 allowance

§ 4:15 Condominium hotels

§ 4:16  Securities trading partnerships

§ 4:17 Service partnership income

§ 4:18 Guaranteed payments to a partner
§4:19 Preferred and guaranteed returns

§ 4:20 Research and development activities
§ 4:21  Publicly traded partnerships

II. HOW THE PASSIVE LOSS RULES WORK

§ 4:22  Generally
§ 4:23 Treatment of portfolio income

III. THE MATERIAL PARTICIPATION PASSIVE LOSS
REGULATIONS (1988 REGULATIONS)

A. SCOPE
§ 4:24  Generally

B. DEFINITIONS

§ 4:25 Significant considerations in determining if participation is
“material”

XXX



TaBLE oF CONTENTS

§ 4:26
§ 4:27
§ 4:28
§ 4:29
§ 4:30
§ 4:31
§ 4:32
§ 4:33
§4:34
§ 4:35
§ 4:36
§ 4:37
§ 4:38
§ 4:39
§ 4:40
§4:41
§ 4:42
§4:43
§4:44
§ 4:45
§ 4:46
§ 4:47
§ 4:48
§ 4:49
§ 4:50
§ 4:51
§ 4:52
§ 4:53
§ 4:54
§ 4:55
§ 4:56
§ 4:57
§ 4:58
§ 4:59
§ 4:60
§ 4:61
§ 4:62
§ 4:63
§ 4:64
§ 4:65
§ 4:66
§ 4:67
§ 4:68
§ 4:69
§ 4:70
§4:71
§ 4:72
§ 4:73

Rental activity defined; Tangible property requirement
—Exceptions to rental activity status

— —Seven-day rule

— —Thirty-day-significant services rule

— —Extraordinary services rule

— —Incidental rentals

— —Nonexclusive use

— —Contributed use property

Trade or business defined

Material participation defined

—Alternative tests for material participation

— —500 hours test

— —Substantially all participation test

— —More than 100 hours—Most participation test
— —Significant participation test

— —Longstanding participation (five-year) test

— —Personal service activity (three-year) test

— —Facts and circumstances test

Participation defined

—Participation as investor

—Noncustomary owner services

—Spousal participation

Material participation for limited partners
—Limited partner participation

— —Interest as general partner

— —Certain material participation activities
Material participation of partners—Fiscal year partnerships
Material participation for limited liability companies
Definition of limited partnership

Are LLCs limited partnerships for passive loss purposes?
Decided cases on LLC status under passive loss rules
Recordkeeping

Portfolio income rules

Personal services of partners

Portfolio and service income—General rule

—Dealer investment property

—Service income

—Retirement plan distributions

Trading personal property (securities)

Royalties from intangibles; General rule

—Licensing intangibles by pass-through entity
—Owner development services for intangibles
Income recharacterization rules

—Significant participation activities

—=Sale of self-developed property

—Self-rented property

—Nondepreciable property rents

—Lending business-equity financed lending rule

XXX1



TAX-ADVANTAGED SECURITIES

C. SPECIAL DISPOSITION RULES FOR A PASSIVE
ACTIVITY

§ 4:74 Sale of passive activity—General rule

§ 4:75 —Multiple activities—Allocation required

§ 4:76 — —Twelve-month rule

§ 4:77 Substantially appreciated interest in property

§ 4:78 Sale of passive activity—Dealer property

§ 4:79 Special disposition rules—Carryover of disallowed
deductions and credits

§ 4:80 Installment sale calculations

§ 4:81 Partners and S corporation shareholders; Sale of interest

§ 4:82 —Deemed sale rule

§4:83 — —10 percent test

§ 4:84 — —Tiered entities

§ 4:85 —Retirement payments and earned income

§ 4:86 —Fiscal year entities

§ 4:87 —Limited partner material participation rules

IV. PASSIVE LOSS REGULATIONS—SELF-CHARGED

ITEMS

§ 4:88 Self-charged items—Interest and management fees—The
problem

§ 4:89 The solution—The self-charged interest regulations

§ 4:90 —Loans by owner to pass-through entity

§4:91 —Loans by pass-through entity to owner

§ 4:92 —Borrowing to make self-charged loans

§ 4:93 —Loans involving multiple activities

§4:94 —Varying the applicable percentage using special
allocations

§ 4:95 Pass-through entity loans only are recharacterized
§ 4:96 Tiered entities—Qualifying indirect interest

§ 4:97 Brother/sister pass-through entity loans

§ 4:98 Fiscal year entities/capitalized interest

§ 4:99 Election out of self-charged interest regulations

§ 4:100 Original issue discount and imputed interest

V. PASSIVE LOSS REGULATIONS DEFINING
ACTIVITY: THE ACTIVITY REGULATIONS

§4:101 Why determination of activity is important
§ 4:102 The activity regulations—An overview

§ 4:103  Activity defined

§ 4:104 Grouping rules

§ 4:105 Grouping rules for rental activities

§ 4:106  Grouping limitations

§ 4:107 Requirement of consistency

§ 4:108 Prevention of tax avoidance

§ 4:109 Real estate grouping

XXX11



TaBLE oF CONTENTS

§ 4:110
§ 4:111
§ 4:112

Partnership or S corporation activities
Dispositions
Revenue Procedure 2010-13

VI. AMENDMENT OF THE PASSIVE LOSS RULES—
THE 1993 ACT AND THE REAL ESTATE

PROFESSIONAL
§ 4:113 Overview of the 1993 Act amendments to Section 469
§ 4:114 Treatment of preexisting losses under the 1993 Act
§ 4:115  Grouping under the 1993 Act
§ 4:116  Ambiguities under the 1993 Act
§ 4:117 —Real estate industry concerns
§ 4:118 Final regulations under 1993 Act
§ 4:119 —Trades or businesses
§4:120 —Separate activities; election to aggregate
§ 4:121 —Material participation rules
§ 4:122 —Grouping of rental real estate activity and development
and construction activity
§ 4:1283 —Limited partnership interests
§4:124 —Treatment of spouses
§ 4:125 —Personal services
§4:126 —Rental real estate held by pass-through entities
§ 4:127 —Examples of the application of the 1993 Act

VII. DISPOSITION OF A PASSIVE ACTIVITY

§ 4:128 Generally
VIII. PASSIVE LOSS RULES APPLICABLE TO OIL AND
GAS, CASUALTY LOSSES AND BANKRUPTCY
ESTATES
A. PASSIVE LOSS RULES APPLICABLE TO OIL AND
GAS
§ 4:129 The working interest exception
§ 4:130 Oil and gas exception to passive loss rules
§ 4:131 The passive loss regulations and oil and gas
§ 4:132 The administration’s proposed changes to the working
interest exception
B. CASUALTY LOSSES AND BANKRUPTCY ESTATES
UNDER THE PASSIVE LOSS RULES
§ 4:133 IRS Notice 90-21 on casualty losses
§ 4:134 Bankruptcy estates
IX. IRS MARKET SEGMENT SPECIALIZATION
PROGRAM
§ 4:135 Generally

XXX1i1



TAX-ADVANTAGED SECURITIES

X. CONCLUSION

§ 4:136
§ 4:137
§ 4:138
§ 4:139
§ 4:140
§ 4:141

Generally

Structuring considerations
—Passive income activities
—Hybrid offerings
—Corporations as investors
—Operating businesses

XI. IRS FORMS

§4:142
§4:143
§ 4:144
§ 4:145
§ 4:146

IRS Form 8582—“Passive Activity Loss Limitations”
Instructions for IRS Form 8582

IRS Form 8582-CR—“Passive Activity Credit Limitations”
Instructions for IRS Form 8582-CR

IRS Publication 925—“Passive Activity and At-Risk Rules”

CHAPTER 5. LIMITED LIABILITY
COMPANIES

I. IN GENERAL

§ 5:1
§5:2
§ 5:3
§ 54
§ 5:5

Introduction

Federal securities laws

State securities laws

Types of LLC statutes—“Bulletproof” statutes
“Flexible” statutes

II. CLASSIFICATION OF THE LLC FOR FEDERAL TAX
PURPOSES

A. CHECK-THE-BOX REGULATIONS

§ 5:6

§ 5:7

§ 5:8

§5:9

§ 5:10
§ 5:11
§ 5:12
§ 5:13
§ 5:14
§ 5:15
§ 5:16
§ 5:17
§5:18
§ 5:19
§ 5:20

B.

§ 5:21

XXXIV

Generally

Final regulations—Overview of business entities
—Corporations

—VForeign corporations

—Other business entities

—Single owner entity

Elective classification of certain entities
—Domestic eligible entities

—PForeign eligible entities

—Existing eligible entities

Elections

—Limits on changes in classification by election
—Certain partnership terminations

Effective date and transition rules

Conclusion

PROPOSED AMENDMENTS TO CHECK-THE-BOX
REGULATIONS

Generally



TaBLE oF CONTENTS

§ 5:22 Characterization of elective changes in classification
§ 5:23 Change in number of members of entity

§ 5:24 Timing of elective changes in classification

§ 5:25  Special basis adjustments under Section 743

§ 5:26  Proposed effective date of proposed regulations

C. GENERAL RULES FOR ENTITY CLASSIFICATION
PRIOR TO 1997

§ 5:27  Generally

D. PRIOR TO THE CHECK-THE-BOX REGULATIONS

§ 5:28 Limited liability

§ 5:29 Continuity of life

§ 5:30 Centralization of management

§ 5:31 Free transferability of interests

§ 5:32 Additional complications—One percent ownership and
additional requirements under Revenue Procedure 95-10

III. ENTITY COMPARISON OF LLCS WITH S
CORPORATIONS AND LIMITED PARTNERSHIPS

§ 5:33 LLCs and S corporations

§ 5:34 —Advantages of an LLC

§ 5:35 —Disadvantages of an LLC

§ 5:36 LLCs and limited partnerships

§ 5:37 Tabular comparison of nontax and tax characteristics of
limited partnerships, LLCs, and S corporations

IV. BASIC CHARACTERISTICS OF LLCS

§ 5:38 Membership

§5:39 Name

§ 5:40 Nature of the business
§ 5:41 Powers

§ 5:42 Duration

V. ORGANIZATION

§ 5:43 Formation

§ 5:44  Articles of organization and operating agreement

§ 5:45 [Reserved]

§ 5:46 Managing the LLC; management by members

§ 5:47 Managing the LLC; Management by members—Managers
§ 5:48 Liability of members and managers to third parties

§ 5:49 Conversion of a partnership to an LLC

§ 5:50 Capital contributions

§ 5:51  Allocation of profits, losses, and distributions

§ 5:52 Dissolution

VI. TAXATION OF LLCS AND MEMBERS
§ 5:53 LLCs treated as partnerships

XXXV



TAX-ADVANTAGED SECURITIES

§ 5:54 [Reserved]

§ 5:55 Formation of an LLC; Contributions of property

§ 5:56 —Contributions of services

§ 5:57 LLC liabilities and member’s tax basis

§ 5:58 Allocation of gains and losses

§ 5:59 Book value/tax basis differences

§ 5:60 Distributions to LLC members

§ 5:61 Termination of an LLC

§ 5:62 Dispositions of LLC interests

§ 5:63 [Reserved]

§ 5:64 Other tax issues; methods of accounting

§ 5:65 Other tax issues; Methods of accounting—Passive loss
limitations

§ 5:66 —At-risk limitations

§ 5:67 Other tax issues—Methods of accounting—Tax matters

partner
§ 5:68 — —Self-employment taxes and retirement plans
§5:69 — —State taxation of LLCs

VII. SURVEY OF LLC INTERESTS UNDER STATE
SECURITIES LAWS

§5:70 Generally

CHAPTER 6. FEDERAL SECURITIES LAWS
AND TAX-ADVANTAGED SECURITIES

I. INTRODUCTION

§6:1 Generally
§ 6:2 COVID-19 (novel coronavirus) pandemic

II. INVESTMENT PARTICIPATIONS AS “SECURITIES”

§6:3 Generally

§6:4 Limited partners

§ 6:5 General partners

§ 6:6 —Howey’s third prong—Efforts of others

§ 6:7 First prong of Howey test—The investment of money and an
offer of sale

§6:8 Problems in the definition of a security—The Howey test
and common enterprise

§6:9 Williamson case

§ 6:10 Bright-line rule

§ 6:11 Intermediate position

§ 6:12 Multifactor approach

§ 6:13 Emphasis on terms of partnership agreement

§ 6:14 Application of Williamson

§ 6:15 Investment contracts—Howey test—Solely from efforts of
others

XXXV



TaBLE oF CONTENTS

§ 6:16 Investment contracts warranting protection under U.S.
securities laws? The reach of federal securities law in two
cases

§ 6:17 Corporate by-laws improperly used to redirect jurisdiction of
federal securities law issues from federal to state court

III. TRANSACTIONAL EXEMPTIONS FROM
REGISTRATION REQUIREMENTS OF THE 1933
ACT

A. OVERVIEW

§ 6:18 Transactional exemptions from registration requirements of
the 1933 Act—Generally

§6:19 Amendments (2020) to exempt offering framework; SEC
simplifies private offering rules

§ 6:20 Foreign and domestic parties—Cryptocurrency jurisdiction

§ 6:21 SEC Small Entity Compliance Guide for Amendments
(2020) to exempt offering framework

§ 6:22 FAQ about exempt offerings

§ 6:23 Scaled disclosure—Chart of scaled disclosure
accommodations

B. THE PRIVATE OFFERING EXEMPTION

§ 6:24 Generally

§ 6:25 Selected C&DIs concerning permitted general solicitation
under Rule 506(c) (see Appendix F1)

§ 6:26 Selected C&DIs concerning bad actor disqualification
under Rule 506(d) and disclosures under Rule 506 (e) (see
Appendix F1)

§ 6:27 Regulation D—General requirements for Rule 504, 505,
and 506 offerings

§ 6:28 Disqualification of Rule 506 offerings involving felons and
other bad actors: Rule 506(d) and (e)

§6:29  Rule 506(c) eliminates prohibition against general
solicitation in certain Rule 506 offerings

§6:30  Proposed Amendments to Regulation D and Form D

§ 6:31 Regulation D—1983 Staff Release; SEC No-Action Letters;
and C&DIs

§ 6:32 Rule 508—Substantial, good-faith compliance defense

§ 6:33 Regulation D—Prohibition of general advertising or
solicitation—Former Rule 146 rulings prior to Regulation
D

§6:34  —No general advertising or solicitation—Regulation D
(with certain exceptions)

§ 6:35 —No general advertising or solicitation under Rule
506(b)—Existence and substance of preexisting
relationships

§6:36  Regulation D—Selected C&DIs relating to existence and
substance of pre-existing relationships

XXXVil



§ 6:37

§ 6:38
§ 6:39
§ 6:40

§ 6:41
§ 6:42

§ 6:43
§ 6:44
§ 6:45

§ 6:46

§ 6:47
§ 6:48
§ 6:49

§ 6:50
§ 6:51
§ 6:52
§ 6:53
§ 6:54
§ 6:55
§ 6:56
§ 6:57
§ 6:58
§ 6:59
§ 6:60
§ 6:61
§ 6:62
§ 6:63
§ 6:64
§ 6:65
§ 6:66
§ 6:67
§ 6:68
§ 6:69
§ 6:70
§6:71
§6:72
§6:73

§ 6:74

XXXVIiil

TAX-ADVANTAGED SECURITIES

Regulation D—No general advertising or solicitation—
Issuer publicity during a Regulation D offering under
Rule 506(b)

— —“Third party” publicity under Rule 506(b)

— —Other rulings

Jobs Act (2012): Benefits & burdens for real estate
securities offering sponsors and intermediaries; general
solicitation of accredited investors; safe harbors from
broker-dealer registration

Offerings under Rule 506(b): No “general solicitation”™—
Existing staff interpretations continue to apply

Selected C&DIs relating to prohibition of general
advertising

Selected C&DIs relating to Rule 501

Selected C&DIs relating to Rule 506(c)

Regulation D—“Sophistication” under Rule 506—
Purchaser representatives

C&DIs relating to “sophistication” under Rule 506—
Purchaser representatives

Regulation D—Who is the “issuer”?

—Accredited investors

C&DIs relating to accredited investors (other than grantor
trusts)

Accredited Investors: Net Worth Standard

Amendments to the definition of “accredited investor”

Selected SEC guidance regarding accredited investors

C&DIs relating to grantor trusts

Regulation D—Aggregate offering price

C&DIs relating to aggregate offering price

Regulation D—Informational requirements

Selected C&DIs relating to informational requirements

Regulation D—Integration safe harbor

—Counting purchasers under Rule 501(e)

C&DIs relating to counting purchasers under Rule 501(e)

Regulation D—Form D filings

Selected C&DIs relating to Form D filings

Restrictions on distribution under Rule 502(d)

C&DIs relating to Rules 504, 505, and 506

Section 4(2) decisional law apart from Regulation D

Section 4(a)(5) and Rule 1001

Internet offerings

—Information requirements

—Regulation S-P compliance

—Rule 135¢ Notice

—Blue Sky—Federal pre-emption of Rule 506 offerings

—Private placements under Regulation D

Integration of “separate” private or intrastate offerings—
Basic SEC release—Five-factor test

—No-Action Letters in the 1970’s concerning limited
partnerships



TaBLE oF CONTENTS

§ 6:75
§6:76
§ 6:77
§6:78
§ 6:79
§ 6:80
§ 6:81
§ 6:82
§ 6:83

§ 6:84
§ 6:85
§ 6:86
§ 6:87
§ 6:88

§ 6:89

§ 6:90
§ 6:91
§ 6:92

§ 6:93
§ 6:94
§ 6:95
§ 6:96
§ 6:97
§ 6:98
§ 6:99
§ 6:100
§6:101
§ 6:102
§6:103
§ 6:104
§6:105
§ 6:106
§ 6:107
§6:108
§6:109
§ 6:110
§ 6:111
§6:112

§ 6:113

—dJudicial adoption of five-factor test

—1979-1985: Staff issues no No-Action Letters

—1985 forward—Where are we now?

— — —Single plan of financing

— — —Same class of security

— — —Offerings made at or about the same time

— — —Same type of consideration

— — —Offerings made for the same general purpose

— — —Integration of securities offerings—Report of the
Task Force on Integration

— — —Defining the problem

— — —Transaction exemptions from registration

— — — —Section 3(a)(9)

— — — —Section 3(a)(10)

Integration of “separate” private and intrastate offerings—

Where are we now?—Transaction exemptions from
registration—Intrastate offering exemption

Integration of “separate” private or intrastate offerings—
1985 forward—Where are we now?—Transaction
exemptions from registration—Private placements

————— Section 4(a)(5) (formerly Section 4(6))

————— Other transaction exemptions

— — —Integration as viewed by the regulatory and
judicial authorities

— — — —The Commission

— — — —Court decisions

— — — —Staff interpretations

————— Offering integration

— — —An integration proposal

— — — —Issuer safe harbor—General

————— An historical perspective

————— Proposed issuer integration safe harbor

— — — —Temporal safe harbor

————— Securities safe harbor

— — — —Purpose safe harbor

— — — —Policy safe harbors

————— Section 3(a)(9)

— — — —Section 3(a)(10)

————— Public offerings

— — — —Integration of foreign offerings

—Rules 152 and 155

— —Existing Rule 152 interpretations codified

C&DlIs relating to Rule 155

Integration of “separate” private or intrastate offerings—
Rules 152 and 155—Existing law on integration of two or
more unregistered “separate” offerings unaffected by Rule
155

Integration versus aggregation under Regulation D

XXX1X



§ 6:114
§ 6:115
§ 6:116
§ 6:117

§ 6:118
§ 6:119

§ 6:120
§ 6:121
§ 6:122
§ 6:123
§ 6:124

§ 6:125
§ 6:126
§ 6:127
§ 6:128
§ 6:129
§ 6:130
§ 6:131
§ 6:132
§6:133
§6:134
§ 6:135
§ 6:136
§ 6:137

§ 6:138

§6:139

§ 6:140
§ 6:141
§ 6:142
§ 6:143
§ 6:144
§ 6:145
§ 6:146
§ 6:147
§ 6:148
§ 6:149
§ 6:150

x1

TAX-ADVANTAGED SECURITIES

INTRASTATE OFFERING EXEMPTION

Generally

Rule 147—General provisions

Amended Rule 147—General provisions

New intrastate offering exemption under Rule 147A—
General provisions

Rule 147—General provisions—Doing business within the
state under (c)(2) generally

— —The examples in the original Rule 147 Adopting
Release

— —The (c)(2)(ii) “assets requirement”

— — —Accounts receivable

— — —Loans

— — —Accounts receivable

— — —Margin account deposits—Commodity futures
trading

— — —Lease receivables

— —The (¢)(2)(1) “gross revenues requirement”

— — —Insurance business

— — —Motion picture production and distribution

— — —Joint ventures

— — —Out-of-state investment selection

— —The (c)(2)(ii1) “net proceeds requirement”

— —The (c)(2)(iv) requirement

— —Residence of offerees and purchasers

— —Six-month resale limitation

— —Integration safe harbor

— —Other issues

Selected C&DIs relating to Rule 147, Rule 147A, and
Section 3(a)(11)

Section 3(a)(11)

REGULATION A+—LIMITED EXEMPTION
AVAILABLE FOR OFFERINGS OF $50 MILLION OR
LESS

Conditional exemption available for offerings of $50
million or less

—Eligibility

—Limitations on offering price

—Limitations on investments

—Integration

—Section 12(g) 1934 Act threshold

—Testing the waters

—Disclosure and procedural requirements; electronic filing

—Preliminary offering circular

—Final offering circular

—Informational content of offering circular

—Disclosure and procedural requirements—Form 1-A



TaBLE oF CONTENTS

§ 6:151
§ 6:152
§ 6:153
§ 6:154
§ 6:155
§ 6:156
§ 6:157
§ 6:158

§ 6:159
§ 6:160
§ 6:161
§ 6:162

§ 6:163

E.

§ 6:164
§ 6:165
§ 6:166

§ 6:167
§ 6:168

§ 6:169
§ 6:170
§ 6:171
§ 6:172
§ 6:173
§ 6:174
§ 6:175
§6:176
§ 6:177
§6:178

§6:179

§ 6:180

§ 6:181

— —Financial statement requirements

—Ongoing reporting requirements

—Substantial and “good faith” compliance with regulation

—Suspension of exemption

—The “bad boy” exclusions

—Safe harbor

—Summary of amendments

—The 2018 Amendments to Regulation A make reporting
companies eligible

—Selected C&DIs regarding Regulation A

—1934 Act Rule 152¢2-11, 1933 Act Rules 144 and 144A

—Concurrent 1934 Act registration

—Termination or suspension of Tier 2 disclosure
obligations

—Section 12(a)(2) liability under the 1933 Act

CROWDFUNDING; OFFERINGS OF $5,000,000 OR
LESS

Federal rules

Final SEC Regulation Crowdfunding rules

COVID-19: Temporary amendments to Regulation
Crowdfunding

Selected C&DIs regarding Regulation Crowdfunding

SEC’s first crowdfunding crackdown

FOREIGN OFFERINGS OF U.S. LIMITED
PARTNERSHIP INTERESTS

Generally

Pre-Regulation S limited partnership No-Action Letters

Regulation S

—Basic structure of Regulation S

—Issuer and resale safe harbors

—“Offshore transactions”

—No “directed selling efforts” in U.S. allowed

—Issuer safe harbor—The three categories

—Offering restrictions

—Category 3—Reporting and nonreporting U.S. limited
partnerships

Acceptable alternative restrictions and procedures for IPOs

and secondary market trading of U.S. nonreporting
issuers

Regulation S—Resale safe harbor

EXEMPTIONS FROM REGISTRATION FOR
RESALES OF SECURITIES

Exemptions from registration under Section 4(a)(1) and
Rule 144: Resales of securities by investors

xli



§ 6:182
§ 6:183

§ 6:184
§ 6:185
§ 6:186

§ 6:187
§ 6:188
§ 6:189
§ 6:190
§ 6:191

§ 6:192

§ 6:193
§6:194
§ 6:195
§ 6:196
§ 6:197

§ 6:198
§6:199
§ 6:200

§ 6:201
§ 6:202

§ 6:203
§ 6:204

§ 6:205
§ 6:206
§ 6:207
§ 6:208

§ 6:209

§ 6:210
§ 6:211
§ 6:212

§ 6:213
§ 6:214
§ 6:215
§ 6:216
§ 6:217

xlii

TAX-ADVANTAGED SECURITIES

—December 2007 Amendments to Rule 144

—New exemption for resales to accredited investors;
Section 4(a)(7)

—Who qualifies for the exemption?

—Affiliates and persons deemed affiliates under Rule 144

—Preconditions to reliance on Rule 144—Current public
information

— —Holding period requirement

— —Manner of sale restrictions

— —Limitation on amount of securities sold

— —Notice of sale requirement

—Interpretations of the rule: An almost exclusive preserve
of the SEC staff

—Schemes to evade registration: Technical compliance
insufficient

—“Restricted securities” defined

— —Focus on the acquisition transaction

— —Gifts

— —Pledges

— —Stock issued to underwriters and finders as
compensation

— —Acquisitions violating Section 5

—“Restricted securities” defined—Employee benefit plans

—“Restricted securities” defined—Stock dividends, spin-
offs, recapitalizations, reorganizations, and class action
settlements

Selected C&DIs relating to “restricted securities” definition

Exemptions from registration under Section 4(a)(1) and
Rule 144: Resales of securities by investors—Current
public information

Selected C&DIs relating to current public information

Exemptions from registration under Section 4(a)(1) and
Rule 144: Resales of securities by investors—Holding
period for restricted securities

— —Fully paid securities

— —Employee benefit plans

— —Tracing securities—No fungibility

— —Special tacking rules for recapitalizations,
conversions, and similar transactions

— —Special tacking rules for pledges, gifts, trusts and
estates

— —Trusts

— —Estates—Special rules

— —Tacking under Rule 144(d)(3) and aggregation under
Rule 144(e)

— —Gifts and pledges of non-restricted stock by affiliates

— —“Beneficial” ownership under former Rule 144(d)(1)

— — —Marital separations and divorces

— — —Partnerships

— — —Corporations



TaBLE oF CONTENTS

§ 6:218 Selected C&DIs relating to holding period for restricted
securities

§6:219 Exemptions from registration under Section 4(a)(1) and
Rule 144: Resales of securities by investors—Limitation
on amount of securities sold

§ 6:220 — —Aggregation

§ 6:221 — — —Aggregation by the same “person” under Rule
144(a)(2)

§6:222 — — —Express aggregation under Rule 144(e)(3) because
of the special tacking provisions in Rule 144(d)(3)

§ 6:223 — — —Sales by persons agreeing to act “in concert”

§ 6:224 — —Sales excluded from volume limits

§ 6:225 Selected C&DIs relating to limitation on amount of
securities sold

§ 6:226 Miscellaneous

§ 6:227 C&DIs relating to manner of sale

§ 6:228 Treatment of securities issued by “reporting and non-
reporting shell companies”

§ 6:229 C&DIs relating to shell companies

§ 6:230 Representations required from security holders relying on
Exchange Act Rule 10b5-1(c)

§6:231 Exemptions from registration under Section 4(a)(1) and
Rule 144: Resales of securities by investors—Additional
interpretations—“Section 4(1%2)”: Sales by pledgees under
the Uniform Commercial Code

§ 6:232 — —Resales of securities registered under a currently
effective registration statement
§ 6:233 — —“Future tense” letters

§ 6:234 C&DIs relating to notice of proposed sale
IV. REGISTRATION UNDER THE 1933 ACT

§ 6:235 Summary of current requirements (including the “2005
revisions” in the SEC’s securities offering reform rules
and the JOBS Act (2012))

§ 6:236 The emerging growth company (EGC): JOBS Act (2012)
introduced EGC “issuer” category to the 1933 Act
registration process, with relaxed offering rules and
reduced disclosure and reporting requirements under
both the 1933 and 1934 Acts—Overview and cross-
references to other sections of this treatise

§ 6:237 Further relaxed registration requirements for “emerging
growth companies” (EGCs) under the FAST Act (2015)

§ 6:238 C&DIs regarding registration and disclosure requirements
affecting “emerging growth companies” (EGCs) under the
FAST Act (2015)

§ 6:239 Background to the 2005 revisions

§6:240 Well-known seasoned issuers—Other categories of issuers
under the 2005 revisions

§6:241 The 2005 communications revisions

§ 6:242  Overview of the 2005 communications revisions

xliii



§ 6:243

§ 6:244

§ 6:245
§ 6:246
§ 6:247

§ 6:248
§ 6:249
§ 6:250
§ 6:251
§ 6:252
§ 6:253
§ 6:254
§ 6:255
§ 6:256

§ 6:257
§ 6:258

§ 6:259
§ 6:260
§ 6:261
§ 6:262
§ 6:263

§ 6:264
§ 6:265

TAX-ADVANTAGED SECURITIES

Communications restrictions further eased for EGCs
only—JOBS Act (2012)

Rule 163B adopted to permit test-the-waters
communications by all issuers to certain types of
investors

Permitted continuation of ongoing communications during
an offering

30-day bright line exclusion from the prohibition on offers
prior to filing a registration statement—All issuers

Relaxation of restrictions on written offering related
communications

Permissible use of free writing prospectuses

Electronic road shows

Use of research reports

Liability issues

Prospectus delivery reforms

Risk factor disclosure

Special disclosures for Emerging Growth Companies

Overview of SPACs

CF Disclosure Guidance Topic No. 11 regarding special
purpose acquisition companies

Selected C&DIs focused on SPACs

SEC proposes new regulatory regime and disclosure rules
for SPACs

SEC adopts final disclosure rules for SPACs

Shelf offering revisions—Overview

Shelf offerings

Amendments to Rule 415

Automatic shelf registration for well-known seasoned
issuers

Unseasoned issuers and non-reporting issuers

Legality and tax opinions filed in registered offerings

V. CIVIL, ANTIFRAUD, AND CRIMINAL LIABILITIES

§ 6:266
§ 6:267
§ 6:268
§ 6:269
§ 6:270
§ 6:271
§ 6:272
§ 6:273
§6:274
§ 6:275
§ 6:276
§ 6:277

Securities Exchange Act of 1934
Rules 10b-9 and 15c-4

—The Horner letter

—Rule 10b-9

—Primary Interpretive Release (1975)
—“Fairly priced” offerings

—Change of terms during offering
—Bona fide and fully paid “sales”
—“Last day sales”

—Refunds of subscriptions
—Purchases net of commissions
—Horner letter modified—ABA Interpretative Letter

VI. BROKER-DEALER PROBLEMS

§ 6:278

xliv

Registration—Rule 3a4-1



TaBLE oF CONTENTS

§ 6:279
§ 6:280
§ 6:281

§ 6:282
§ 6:283
§ 6:284
§ 6:285
§ 6:286

§ 6:287
§ 6:288
§ 6:289
§ 6:290
§ 6:291
§ 6:292

VII.

§ 6:293
§ 6:294

§ 6:295
§ 6:296
§ 6:297
§ 6:298
§ 6:299
§ 6:300
§ 6:301
§ 6:302
§ 6:303
§ 6:304
§ 6:305

VIII.

§ 6:306
§ 6:307

§ 6:308
§ 6:309
§ 6:310
§ 6:311
§ 6:312
§ 6:313

Extension of credit—Tax shelter installment payments
—Rule 3a212-9

—Rule 3a12-5—Securities involving direct ownership of
residential realty

Liabilities for acts of employees

State requirements for registration as a broker-dealer
FINRA supervisory procedures

Contingency offerings—Rule 15¢2-4

Broker-dealer common-law duties to
customers—Introduction

—Scope of a broker’s duties under common law
—Nondiscretionary accounts

—Leib case list

—Broker’s duties to customers with discretionary accounts
—California law

SEC proposes conditional exemption for finders in private
capital raising

INVESTMENT COMPANY ACT OF 1940

Generally

SEC proposes ESG disclosure rules for investment
companies and investment advisers

Two-tier limited partnerships

—100 beneficial owners exception
—Definition of “investment company”

—Real estate exception inapplicable
—“Investment” versus “real estate” business
—Investment Company Act Release No. 8456
—No-Action Letters issued under the Release
—Applications for exemptive orders
—Section 3(b)(1) versus Section 3(b)(2)
—“Primarily engaged” in a certain business
—Rule 3a-1

INVESTMENT ADVISERS ACT OF 1940

Generally

SEC proposes ESG disclosure rules for investment
companies and investment advisers

Avoiding registration as an investment adviser
Registration of affiliates

Rule 203(b)(3)-1 repealed

Consequences of being a registered adviser

General partners as investment advisers

Required disclosure of back-dated trading strategies

xlv



TAX-ADVANTAGED SECURITIES

Volume 4A

CHAPTER 7. DISCLOSURE FOR SECURITIES
OFFERINGS

A. OVERVIEW: REGULATION S-K

§7:1 Overview
§7:2 Reduced 1933 Act Regulation S-K and other disclosures for
“emerging growth companies” (EGCs) under the JOBS Act

(2012)

§7:3 Expansion of eligibility for smaller reporting company
status

§74 Amendments to accelerated filer and large accelerated filer
definitions

§7:5  The 2018 Amendments to Regulation S-K

§7:6  The 2019 Amendments to Regulation S-K

§ 7:7  Amendments (2020) to modernize Regulation S-K Items
101, 103, and 105; transitional FAQs

§7:8 Amendments (2020) to Regulation S-K Items 301, 302, and

303

§7:9  Regulation S-K items—Item 101: Description of issuer’s
business

§ 7:10 —Item 102: Description of property

§ 7:11 —Item 303: Management’s discussion and analysis

§ 7:12 SEC guidance on management’s discussion and analysis of
financial condition and results of operations; proposed
amendments to Regulation S-K

§ 7:13 Regulation S-K items—Item 401: Directors, executive
officers, promoters and control persons

§ 7:14 —Item 402 of Regulation S-K: Executive compensation

§ 7:15 —Item 404: Certain relationships and related transactions

§ 7:16 —Item 407: Director independence and other corporate
governance matters

B. “PLAIN ENGLISH”

§ 7:17 Disclosure in “plain English”

§ 7:18 —What is a “plain English” document?
§ 7:19 —Plain English at a glance

§ 7:20 —Writing in plain English

§ 7:21 —Designing the document

§ 7:22 —Plain English examples

C. PROSPECTUS DISCLOSURE: SPECIFIC
REGULATION S-K ITEMS

§ 7:23 Introduction

§ 7:24 Front and back cover pages of prospectus

§ 7:25  Structure Therapeutics prospectus: Front and back cover
pages

xlvi



TaBLE oF CONTENTS

§ 7:26
§ 7:27
§ 7:28
§ 7:29
§ 7:30
§ 7:31

§ 7:32
§ 7:33

§ 7:34
§ 7:35
§ 7:36
§ 7:37
§ 7:38
§ 7:39

§ 7:40
§ 7:41
§ 7:42

§ 7:43
§ 7:44
§ 7:45

§ 7:46
§ 7:47
§ 7:48
§ 7:49
§ 7:50
§ 7:51
§ 7:52
§ 7:53

§ 7:54

§ 7:55

§ 7:56

§ 7:57

§ 7:58
§ 7:59

§ 7:60
§ 7:61

Prospectus summary

Structure Therapeutics prospectus: Prospectus summary

Risk factors

Structure Therapeutics prospectus: Risk factors

Forward-looking statements

Structure Therapeutics prospectus: Forward-looking
statements

Determining the offering price

Structure Therapeutics prospectus: Determining the
offering price

Use of proceeds

Structure Therapeutics prospectus: Use of proceeds

Dividend policy

Structure Therapeutics prospectus: Dividend policy

Capitalization and dilution

Structure Therapeutics prospectus: Capitalization and
dilution

Selected financial data

Structure Therapeutics prospectus: Selected financial data

Management’s discussion and analysis of financial condition
and results of operations (“MD&A”)

Structure Therapeutics prospectus: MD&A

Quantitative and qualitative disclosures about market risk

Structure Therapeutics prospectus: Quantitative and
qualitative disclosures about market risk

Business

Structure Therapeutics prospectus: Business

Management

Structure Therapeutics prospectus: Management

Executive compensation

Structure Therapeutics prospectus: Executive compensation

Transactions with related persons

Structure Therapeutics prospectus: Transactions with
related persons

Stock ownership by more than five percent beneficial
owners and stock ownership of management; selling
stockholders

Structure Therapeutics prospectus: Stock ownership by
more than 5% beneficial owners and stock ownership of
management; selling stockholders

Description of company’s securities

Structure Therapeutics prospectus: Description of
company’s securities

Shares eligible for future sale

Structure Therapeutics prospectus: Shares eligible for
future sale

Plan of distribution—Underwriting
Structure Therapeutics prospectus: Plan of distribution and
underwriting

xlvii



§ 7:62
§ 7:63

§ 7:64

§ 7:65

TAX-ADVANTAGED SECURITIES

Legal matters and experts

Structure Therapeutics prospectus: Legal matters and
experts

Other parts of Structure Therapeutics prospectus not
covered above (not mandated by a specific Item in
Regulation S-K)

Staff observations on the financial statements, observations
on Part II (not included in the prospectus) of an IPO
registration statement and general comments; disclosure
controls and procedures and internal controls of smaller
issuers

CHAPTER 8. DUE DILIGENCE AND CIVIL
LIABILITY

I. INTRODUCTION

§ 8:1

Generally

II. STATUTORY PROVISIONS ON DUE DILIGENCE
AND DECIDED CASES

§ 8:2
§ 8:3
§ 8:4
§ 8:5
§ 8:6
§ 8:7
§ 8:8
§ 8:9
§ 8:10
§8:11
§ 8:12
§ 8:13
§ 8:14
§ 8:15

§ 8:16
§ 8:17

§ 8:18
§ 8:19
§ 8:20
§ 8:21
§ 8:22

Introduction

Section 11 liability

—Standing—Direct listing

—Market manipulation

—Standard of reasonableness

—Reliance on “expertised” part

—Software Toolworks and Worlds of Wonder

—BarChris

—Leasco

—Chris-Craft

—WorldCom

—Due diligence met as a matter of law

—Rule 176

Statutory provisions on due diligence and decided cases—
Section 11 liability—Does an underwriter have a
mandatory duty to conduct a reasonable investigation or
merely a “waivable” defense to civil liability? SEC’s
position, adopted by courts: Mandatory duty under Section
17(a) of the 1933 Act and Rule 10b-5 under the 1934 Act

Section 12(a)(2) liability; generally

Section 12(a)(2) liability; Generally—Due diligence under
Section 12(a)(2)

Statements of opinion or belief

Omnicare extended to proxy statements

“Puffery”—Immateriality as a matter of law

Aspirational statements

Actionable misrepresentations of compliance

III. CONDUCTING DUE DILIGENCE INVESTIGATIONS

§ 8:23

xlviii

Generally



TaBLE oF CONTENTS

§ 8:24

Items to investigate

IV. PRACTICAL ASPECTS OF DUE DILIGENCE

§ 8:25
§ 8:26
§ 8:27
§ 8:28
§ 8:29
§ 8:30
§ 8:31
§ 8:32
§ 8:33
§ 8:34
§ 8:35
§ 8:36

INVESTIGATIONS

Generally

General concerns for underwriters
Specific steps for underwriters
—Investigating issuer’s industry
—Investigating the issuer

— —Company and its management
— —Company’s business

— —Company’s financials

Sources of information

—Sources within the issuer
—Sources outside the issuer
FINRA Guidance for Private Placements; FINRA Rule 5123

V. DUTIES OF PUBLIC COMPANIES FOR EXCHANGE
ACT OF 1934 PERIODIC FILINGS

§ 8:37
§ 8:38

§ 8:39
§ 8:40

§ 8:41
§ 8:42

§ 8:43
§ 8:44

§ 8:45

§ 8:46
§ 8:47

§ 8:48
§ 8:49
§ 8:50

§ 8:51

§ 8:52

§ 8:53

Introduction; Section 12 triggers to 1934 Act obligations

Due diligence by company’s disclosure committee and by
CEO and CFO

Disclosure controls and procedures

Suggested steps in establishing and evaluating disclosure
controls and procedures

Critical role of company’s audit committee (if any, or the
independent directors) in financial due diligence

NYSE and Nasdaq corporate governance amendments—
Independent audit committee focus

Proxy disclosures about the audit committee

Timely reporting by the auditor to the audit committee—
Audit committee’s due diligence role

PCAOB Auditing Standard No. 16: Auditor Communications
with Audit Committees

Audit committee’s role in assuring auditor independence

Due diligence concerning critical accounting policies and
practices

Management’s discussion and analysis (MD&A)

Auditor-audit committee communications

Specific accounting issues for auditor-audit committee
communications

Financial due diligence continued: Audit committee’s or
independent director’s assessment of the risks of fraud and
responses thereto; PCAOB Standards

Financial/transactional due diligence: PCAOB Standard for
related party transactions; significant unusual
transactions; relevance to due diligence counsel

PCAOB Auditing Standard AS 3101 regarding disclosure of
critical audit matters

xlix



§ 8:54
§ 8:55
§ 8:56
§ 8:57

§ 8:58
§ 8:59

§ 8:60
§ 8:61

§ 8:62

§ 8:63

§ 8:64
§ 8:65

§ 8:66

§ 8:67
§ 8:68
§ 8:69
§ 8:70
§ 8:71
§ 8:72
§ 8:73
§ 8:74
§ 8:75
§ 8:76

§ 8:77

§ 8:78

§ 8:79

VL

TAX-ADVANTAGED SECURITIES

Implementing and monitoring appropriate internal controls

Due diligence: establishing an appropriate oversight process

Standard for auditing control over financial reporting

Auditing Standard No. 5—An audit of internal control over
financial reporting that is integrated with an audit of
financial statements—Overview of changes

Overview of the audit under AS 5

Standard for auditing internal control over financial
reporting—Requirement for adverse opinion when a
material weakness exists

—SEC guidance

SEC authority under Exchange Act § 13—Failing to report
under the Exchange Act over a significant time period

Material omission to fail to disclose SEC investigation into
ICFR weaknesses and promotional paid-for public articles

Standard for auditing internal control over financial
reporting-FASB No. 154, accounting changes and error
corrections

Audit committee financial experts

Liability for inadequate internal controls: SEC enforcement
and private actions

Audit committee financial experts—SEC audit committee
disclosure rules

— —Pre-filing review of quarterly financial statements

— —Audit committee report

— —Audit committee charters

— —Audit committee members’ independence

— —Safe harbors

—Self regulatory organization audit committee rules

— —Composition and qualification

— —Independence

— —Audit committee charter

Corporate governance provisions of Dodd-Frank Act (2010)
and SEC rule-making thereunder

Whistle-blower protection for employees in employment
termination cases under Sarbanes-Oxley clarified in
unanimous U.S. Supreme Court opinion

Fraudulent accounting and Sarbanes-Oxley—Who is an
employer under the statute?

SEC administrative enforcement of whistleblower
protections under Dodd-Frank Act

CIVIL LIABILITIES UNDER FEDERAL LAW FOR
INADEQUATE OR MATERIALLY MISLEADING
DISCLOSURE

A. STATUTORY PROVISION

§ 8:80
§ 8:81

1

Securities Act of 1933
Securities Exchange Act of 1934



TaBLE oF CONTENTS

B.

§ 8:82

§ 8:83
§ 8:84

§ 8:85

§ 8:86
§ 8:87

§ 8:88

§ 8:89
§ 8:90

§ 8:91
§ 8:92

§ 8:93
§ 8:94

§ 8:95
§ 8:96

§ 8:97

§ 8:98
§ 8:99

§ 8:100

§ 8:101
§ 8:102

SECURITIES LAWS LIABILITIES OF CORPORATE
OFFICERS, PROMOTERS, ATTORNEYS, AND
ACCOUNTANTS FOR PREPARATION OF
DISCLOSURE DOCUMENTS FOR INVESTORS

1. Overview
Generally

2. Section 11—1933 Act: Do Persons Other Than
Those Specifically Named Have Disclosure Due
Diligence Duties Thereunder?

Generally

Due diligence defenses of the director-attorney and of the
accountant: BarChris and Leasco

Aiding and abetting liability under Section 11 almost
universally rejected

3. Section 12—1933 Act

Generally

Pinter v. Dahl: Who has disclosure and due diligence
duties?

Post-Pinter cases: Agents, brokers, dealers, underwriters,
and other Section 12(a)(2) “sellers”

Attorneys and accountants

Supreme Court holds Section 12(a)(2) applies only to public
offerings

Aiding and abetting

The importance or not of targeted solicitation under Section
12—The BitConnect case

4. Section 17(a) of 1933 Act

Generally; contrasted with Rule 10b-5

Sale of unregistered securities and securities fraud action
by the SEC

Negligent securities “fraud” actions by SEC: Section 17(a)(2)
misstatement liability

Negligent securities “fraud” actions by SEC; Section 17(a)(3)
“scheme” liability

The SEC sets forth its prosecutorial position on Janus and
Janus’ effect on Rule 10b-5 and § 17(a)

5. Rule 10b-5—1934 Act

Generally

SEC sets forth its prosecutorial position on materiality
under Rule 10b-5

SEC responsibility to regulate unregistered brokers under
Exchange Act § 15

Rule 10b-5 (1934 Act)—Independent duty to disclose?
—Underwriter’s duties

li



TAX-ADVANTAGED SECURITIES

§ 8:103 Professional’s duty to disclose material facts

§ 8:104 —Attorneys

§ 8:105 Financial statement “materiality”

§ 8:106 Accountants’ duty to disclosure material facts

§ 8:107  Accountants’ duty to correct v. no duty to update

§ 8:108 Transaction and loss causation

§ 8:109 Loss causation—Time delay between corrective disclosure
and share price drop

§ 8:110 —Materialization of risk

§ 8:111 —Generic misstatements—Fraud-on-the-market

§ 8:112 —Reliance—Mixed affirmative statements and omissions

§ 8:113 End-runs around no Rule 10b-5 aiding and abetting
liability in private actions? Few, if any after the Supreme
Court’s decision in Janus (2011)

§ 8:114 End-runs around no Rule 10b-5 aiding and abetting
liability in private actions?—“Making” a misstatement

§ 8:115 —Drafting, editing, reviewing, advising, or assisting in
preparation of statements made by another: “Substantial
participation” approach—Expressly rejected by the
Supreme Court in Janus

§ 8:116 —SEC Amicus approach: “Creating” the
misrepresentation—Expressly rejected by the Supreme
Court in Janus

§ 8:117 —The “bright line” approach

§ 8:118 —Statements “made” by an accountant regarding
unaudited financial information

§ 8:119 —“Primary” violations of the nonrepresentational 10b-5
subdivisions

§ 8:120 End-run around no aiding and abetting liability in private
actions?—Conspiracy

§ 8:121 Aiding and abetting actions by SEC

§ 8:122 Rule 10b-5—Standing to bring a claim restricted with
implied private right of action

6. Special Pleading Requirements for Rule 10b-5
Claims

§ 8:123 Pleading scienter

7. The Influence of Professional Standards on
Liability
§ 8:124  Generally

§ 8:125  Attorneys; applicable Model Rules and Model Code
provisions, generally

§ 8:126 —Disclosure obligations to non-clients
§ 8:127 —Opinion letters
§ 8:128 —Lawyers’ responses to auditors’ requests for information

§ 8:129 Inside general counsel’s fiduciary duties and liability for
failure to advise board concerning its monitoring duties

§ 8:130  Accountants—Generally accepted auditing standards
(GAAS)

lii



TaBLE oF CONTENTS

§ 8:131

§ 8:132
§ 8:133
§ 8:134

§ 8:135
§ 8:136
§ 8:137

§ 8:138
§ 8:139
§ 8:140

§ 8:141
§ 8:142
§ 8:143
§ 8:144
§ 8:145

§ 8:146
§ 8:147
§ 8:148
§ 8:149

§ 8:150
§ 8:151

§ 8:152
§ 8:153
§ 8:154

§ 8:155
§ 8:156

§ 8:157
§ 8:158

§ 8:159
§ 8:160
§ 8:161

§ 8:162

§ 8:163

—Section 10A of the Exchange Act: auditors’ duties
regarding illegalities and fraud

—Application of GAAS and GAAP in decided cases—GAAS

— —GAAP

—Compliance with GAAS and GAAP as evidence of
reasonableness

— —Choice of accounting method

— —Compliance with GAAS

— —Unaudited financial statements

8. Control Person Liability

Generally

Statutory provisions

Employers and principals: Respondeat superior and agency
principles

Corporate scienter—Various approaches

—Adverse interests exception

Statutory control person liability: Two-prong test

—Culpable participation requirement: Minority rule

—DMajority rule: Plaintiff must prove actual participation
in control in general; defendant must prove “good faith”

Advice of counsel defense to prove good faith under § 20(a)
of the 1934 Exchange Act

Broker-dealers as control persons

Directors and officers as control persons

Lenders

Attorneys and accountants

Other persons

9. Direct Proceedings by SEC

SEC enforcement arsenal against professionals and others

SEC injunctive authority: Cryptocurrency

SEC enforcement arsenal—Misrepresentations in
connection with the purchase or sale of a security

—Consent decrees and no-deny provisions

—Proxy and reporting violations—Misstatements about
interlocking directorates

—Sexual misconduct

SEC injunctive authority—Consent decree to enjoin future
§ 17 and related violations

SEC to circumvent Janus using 1934 Act § 20(b)?

Constitutionality of SEC’s appointment process regarding
administrative law judges

SEC administrative law judge (ALJ) enforcement
proceedings involving civil fines ruled unconstitutional
Seventh Amendment violation by U.S. Supreme Court

SEC enforcement arsenal—Supreme Court applies statute
of limitations to the SEC disgorgement remedy in Kokesh
and upholds validity of the disgorgement remedy in Liu

Chevron doctrine tossed after 40 years

liii



§ 8:164
§ 8:165

§ 8:166

§ 8:167
§ 8:168

§ 8:169

§ 8:170
§ 8:171

§ 8:172
§ 8:173
§ 8:174
§ 8:175

§ 8:176
§ 8:177

§ 8:178
§ 8:179

§ 8:180

§ 8:181
§ 8:182

§ 8:183
§ 8:184

§ 8:185
§ 8:186

§ 8:187

§ 8:188

§ 8:189

liv

TAX-ADVANTAGED SECURITIES

Attempt to label SEC injunctive remedies as punitive

Supreme Court holds that litigants may challenge the
constitutionality of SEC administrative proceedings in
federal district court parallel or collateral to
administrative proceedings before the SEC

SEC enforcement arsenal against professionals—Civil
injunctive actions

—Rule 102(e) proceedings

Private nondelegation doctrine—Constitutionality of
FINRA broker suspension prior to SEC review

Non-final SEC administrative order pertaining to FINRA
action is not subject to judicial review

SEC actions and proceedings against professionals

SEC actions and proceedings against attorneys—Negligent
issuance of formal opinions

—Drafting disclosure documents; providing disclosure and
other advice

—Section 15(c)(4) administrative proceedings against
attorneys: The Kern case

—Cease-and-desist orders against attorneys: The Feldman,
Constanza and Weiss cases

Legal/compliance officers or in-house counsel of broker-
dealers as “supervisors”

Accountants

Chamber of Commerce APA challenge to SEC proxy voting
advice business regulations

10. Disclosure Defenses

Soliciation and proxy voting advice businesses—Post-Loper

SEC enforcement authority pertaining to private funds
and private fund advisers curtailed in Fifth Circuit ruling

Using offering memorandum as a defense against
allegations of oral misrepresentation in violation of Rule
10b-5 or as Inquiry Notice Under Statutes of Limitations
or as unreasonable or “unjustifiable” reliance by plaintiff

Statutes of limitations

Enforcing no representation and no-reliance contract
provisions against Rule 10b-5 claims

Statutory safe harbors for forward-looking statements;
judicial “bespeaks caution” doctrine

—Safe harbor: Applicability and exclusions

—Meaningful cautionary statement safe harbor

Statutory safe harbors for forward-looking statements;
Judicial “bespeaks caution” doctrine—State of mind safe
harbor: Actual knowledge

Statutory safe harbors for forward-looking statements;
judicial “bespeaks caution” doctrine—Oral statements;
“immaterial” safe harbor

—Duty to update or correct?

—Companies taking advantage of the safe harbor



TaBLE oF CONTENTS

§ 8:190 —Commission’s authority to expand safe harbors

C. TAX BENEFITS AS AN OFFSET TO DAMAGES
§ 8:191 Generally

D. FUTURE PAYMENTS BY LIMITED PARTNERS:
NEW “INVESTMENT DECISIONS™?

§ 8:192 Generally

E. PROPORTIONATE LIABILITY, CONTRIBUTION,
SETTLEMENT, AND INDEMNITY

§ 8:193 Overview—1995 statutory changes

§ 8:194 Joint and several versus proportionate liability

§ 8:195 —Joint and several liability for “knowing” fraud

§ 8:196 —Modified proportionate liability for nonknowing
defendants

§ 8:197 —Bar orders

§ 8:198 —PSLRA judgment reduction formula

§ 8:199 Case law prior to PSLRA

§ 8:200 Contribution under PSLRA: Two different provisions

§ 8:201 Outside directors’ liability under Section 11 of the 1933 Act

§ 8:202 Indemnity

§ 8:203 Special procedural considerations

§ 8:204 Federal preemption of pendent state claims for
indemnification and contribution

§ 8:205 Drafting express contract provisions for contribution

VII. STATE LAW CLAIMS FOR INADEQUATE OR
MATERIALLY MISLEADING DISCLOSURE

§ 8:206  Generally
§ 8:207 State securities statutes

§ 8:208 Common law claims; negligence claims against
accountants and attorneys

§ 8:209 Ultramares—“Near privity” rule

§ 8:210 —Subsequent New York decisions

§ 8:211 Cases adopting Ultramares

§ 8:212 Second Restatement approach

§ 8:213 Cases adopting Second Restatement

§ 8:214  Raritan River case

§ 8:215 “Reasonably foreseeable” approach

§ 8:216  Any practical steps possible to limit liability under the
foreseeability or Restatement approach?

§ 8:217 Balancing test

§ 8:218 Legislation

§ 8:219 Attorneys

§ 8:220 —Goodman v. Kennedy

v



TAX-ADVANTAGED SECURITIES

§ 8:221 —Balancing test in other states

§ 8:222 —Other theories

§ 8:223 Due diligence duties of securities counsel: Scope of state
law duties

§ 8:224  In pari delicto defense

CHAPTER 8A. STATE BLUE SKY LAWS

§ 8A:1 Introduction

§ 8A:2 Offer and sale

§ 8A:3 Presence of a security

§ 8A:4  Offer or sale within a state

§ 8A:5 Changes to Uniform Act by NASAA
§ 8A:6 Uniform Securities Act (2002)

CHAPTER 9. REAL ESTATE: THE TAX
ASPECTS

I. INTRODUCTION

§ 9:1 Real estate investing after the 2017 Tax Cuts and Jobs Act
§ 9:2 Limitation on deductibility of interest

§ 9:3 The deduction for pass-through business income

§ 9:4 Passive loss provisions under Code Section 469

§ 9:5 Active business loss limitation under the 2017 Act

§ 9:6 Tax characterization of the transaction

II. DEPRECIATION
A. OVERVIEW
§ 9:7 Generally

B. DEPRECIATION AFTER THE 2017 TAX CUTS AND
JOBS ACT

§9:8 In general
§9:9 Classes of property—In general

§ 9:10 — —Three-year class

§ 9:11 — —Five-year class

§ 9:12 — —Seven-year class

§ 9:13 — —Ten-year class

§9:14 — —Fifteen-year class

§ 9:15 — —Fifteen-year class before amendments of the 2017
TCJA

§9:16 — —Twenty-year class

§ 9:17 — —Twenty-seven and one-half-year class

§ 9:18 — —Thirty-nine year class

§9:19 —Adjustment of class lives
§ 9:20 Prescribed depreciation methods

Ivi



TaBLE oF CONTENTS

§ 9:21

§ 9:22
§ 9:23
§ 9:24
§ 9:25
§ 9:26
§ 9:27
§ 9:28
§ 9:29
§9:30
§ 9:31
§ 9:32
§9:33
§9:34
§ 9:35
§9:36

§ 9:37
§ 9:38
§9:39
§ 9:40
§ 9:41
§ 9:42
§ 9:43
§ 9:44
§ 9:45
§ 9:46
§ 9:47

§ 9:48
§ 9:49
§ 9:50
§ 9:51
§ 9:52
§ 9:53
§ 9:54
§ 9:55

§ 9:56
§ 9:57

C.

§ 9:58
§ 9:59

D.

§ 9:60

Averaging conventions and short taxable year rules—
Conventions generally

—Short taxable years

— —Placed-in-service and disposition conventions

— —Recovery year versus taxable year

— —Half-year convention—Short year rule

— —Mid-quarter convention—Short year rule

— —Depreciation allowance

— —Allocation method

— —Simplified method

— —Effective dates

Component method

Cost “segregation”

Improvements

Leasehold improvements

Alternative depreciation system

—Mandatory use where election to avoid the interest
expense limitation is made

—Foreign use property

—Tax-exempt use property

—Tax-exempt bond financed property

—Imported property

—Election to use alternative system

—Computing earnings and profits

—Alternative minimum tax (AMT) computations

Anti-churning rules

Investment tax credit (ITC)

Effective dates for 1986 Act provisions—In general

—Election to use modified ACRS for certain pre-1987
property

—General transition rules

— —Binding contracts

— —Special transitional rules—Self-Constructed property

— — —Equipped buildings

— — —Plant facilities

— —Placed in service windows

— —Sale-leaseback

— —Special rules applicable to the ITC—35 percent
reduction

— — —Full basis adjustment

Depreciation recapture

PRE-1986 ACT DEPRECIATION

Introduction
Pre-1981 Act depreciation

BONUS DEPRECIATION
Additional first year depreciation—Effective for property

Ivii



§ 9:61

§ 9:62

§ 9:63

§ 9:64
§ 9:65

§ 9:66
§ 9:67
§ 9:68
§ 9:69
§ 9:70
§9:71
§9:72
§9:73
§ 9:74
§ 9:75
§9:76
§ 9:77
§9:78
§9:79
§ 9:80
§ 9:81
§ 9:82
§ 9:83
§ 9:84
§ 9:85
§ 9:86
§ 9:87
§ 9:88
§ 9:89
§ 9:90
§9:91

§ 9:92
§ 9:93
§ 9:94
§ 9:95

§ 9:96

Iviii

TAX-ADVANTAGED SECURITIES

placed in service after September 27, 2017, and before
January 1, 2026

—Effective for property placed in service before September
27, 2017, as in effect before the 2017 TCJA

Previous provisions

SECTION 179—THE EXPENSE PROVISION

Section 179 expensing of depreciable assets—Provisions
made permanent under the 2017 TCJA

—Provisions before the 2017 TCJA

Expensing in lieu of depreciation—Limitations on use of
Section 179

TAX-EXEMPT ENTITY LEASING

Overview—Current law

—Pre-1984 law

Definition of tax-exempt entity

—Publicly traded stock exception

—Effective dates

—Election out

1986 Act—Formerly tax-exempt entities

Tax-exempt use property

—Participation in tax-exempt financing

—Purchase or sale options—Fixed or determinable price

—Lease term

—Use after transfers

Improvements

Miscellaneous rules

Depreciation periods

Tax credits

Service contracts versus leases

Treatment of partnerships and other pass-through entities

Unrelated business taxable income (UBTI)—Defined

—Separate computation for each trade or business activity

—Exclusions—Interest and dividends

— —Profit on sale

— —Rents

— —Treatment of publicly traded partnership interests

—Acquisition indebtedness

—Relief from acquisition indebtedness—Law prior to 1984
Act

— —Effect of the 1984 Act

— — —Affiliate debt

— — —Partnership transactions

— —1986, 1988, and 1993 Act changes and IRS Notice
90-41

— —1986, 1987, 1988, and 1993 Act changes and IRS No-
tice 90-41—1986 Act



TaBLE oF CONTENTS

§9:97 — ——1988 Act

§ 9:98 — — —Regulations governing the “Fractions Rule”

§9:99 ——-—1993 Act

§ 9:100 —Exclusion from UBTI of gains from certain real property
dispositions

§ 9:101 IRS issues guidance on UBTI computation

G. CORPORATE TRANSPARENCY ACT

§ 9:102 Overview of the Act

§ 9:103 Summary of the Act

§ 9:104 Penalties for violations

§9:105 Proposed rules

§ 9:106 Final rules under the CTA

§ 9:107 Corporate Transparency Act: The large operating company
exemption

§ 9:108 Proposed extension of deadline for BOI reporting

§ 9:109 FinCEN Small Entity Compliance Guide for CTA

§ 9:110 FAQs regarding BOI reporting

§9:111 SEC amends Regulation 13D-G rules for beneficial
ownership reporting

§ 9:112  One district court finds the Corporate Transparency Act
(CTA) unconstitutional

III. REHABILITATION TAX CREDIT

§ 9:113 Changes made by the 2017 TCJA

§ 9:114  Applicable provisions before and after the 2017 TCJA

§ 9:115 Amendments under the 1981 Act

§ 9:116  Operation of Section 47 before and after the 2017 TCJA

§ 9:117  Section 47—Revenue Procedure 2014-12, safe harbor
provisions

§ 9:118 —Regulations under I.R.C. § 50(d)(5)

§ 9:119 —Demolition costs

§ 9:120 —Certified historic structures

§ 9:121 —Effective dates

IV. COMMERCIAL REVITALIZATION DEDUCTION

§ 9:122  Operation of Section 14001

§ 9:123 “Qualified Revitalization Building”

§ 9:124 “Qualified Revitalization Expenditure”

§ 9:125 State Commercial Revitalization Agency

V. THE NEW MARKETS TAX CREDIT—UNDER
SECTION 45D

§9:126  Overview

§ 9:127 Qualified equity investment

§ 9:128 Low-income community investment
§9:129 Qualified community development entities

lix



§ 9:130
§ 9:131

TAX-ADVANTAGED SECURITIES

Recapture of the credit
Impact of Section 469

VI. LOW-INCOME HOUSING CREDIT

§ 9:132
§9:133
§9:134
§9:135
§9:136
§ 9:137
§ 9:138
§ 9:139
§ 9:140
§ 9:141
§9:142
§9:143
§9:144
§ 9:145
§ 9:146
§ 9:147
§ 9:148
§ 9:149
§ 9:150
§ 9:151
§ 9:152
§ 9:153
§ 9:154
§ 9:155

§ 9:156
§ 9:157

§ 9:158
§ 9:159
§ 9:160

§ 9:161
§ 9:162
§9:163
§ 9:164
§9:165

VII.
§ 9:166

§ 9:167
§9:168

Ix

Current law—In general

—Credit computation—In general

— —Credit percentages

— —Election to accelerate credit

—Qualified basis—In general

— —Applicable fraction

— —LEligible basis—In general

— — —Existing buildings

— — —Effect of federal grants and subsidies
— — —Adjusted basis

— — —Time of determination

— — —Comparability

— — —Mixed use property

— — —Rehabilitation expenditures

— — —Additions to basis

— —Low-income unit

—Qualified low-income housing projects—In general
— —Limitations (including gross rent limitation)
— —Minimum set-aside election

— —Tenant qualification

—Compliance period—Recapture—In general
— —Recapture of the credit

— —1989 Act—Extended use compliance

—State low-income housing credit authority limitation—In
general

— —Allowable credit authority—In general

— — —Special set-aside for qualified nonprofit
organizations

— — —Credits subject to the credit authority limitation

— — —Allocation of credit authority

— —Determination of credit amount allocation—
Computation

— — —Transferability

—At-risk limitation

—Coordination with other 1986 Act provisions

—Effective dates

Law before 1987

LOW-INCOME HOUSING: TAX ROLLOVERS
[REPEALED BY THE 1990 Act]

Overview of law before the 1990 Act
Definitions
Basis



TaBLE oF CONTENTS

VIII. QUALIFIED OPPORTUNITY ZONES UNDER THE
2017 TAX ACT

§ 9:169 Overview of the legislation

§ 9:170 Requirements to be a QOZ

§ 9:171 Tax benefits from investing in qualified opportunity zones
§ 9:172  Qualified opportunity zone investments

§ 9:173 Proposed opportunity zone regulations

IX. NOMINEE CORPORATIONS

§ 9:174 Background
§ 9:175 Tax court position
§ 9:176  Bollinger case

X. SALE OR DISPOSITION OF REAL PROPERTY

§9:177 Capital gain provisions

§9:178 Net Section 1231 Gain

§ 9:179  Gain on disposition or foreclosure—Tax benefit rule

§ 9:180 Dealer status

§ 9:181 Operating rules of Section 453

§ 9:182 Eligible taxpayers

§ 9:183 What constitutes “payment” for installment sales purpose?

§ 9:184 Contingent payment sales

§ 9:185 Disposition of an installment obligation

§ 9:186 Section 453A interest

§ 9:187 Like-kind exchanges—Section 1031—Overview

§ 9:188 Section 1031—General rules

§ 9:189 Use in trade or business or for investment

§ 9:190 Holding period before the exchange

§ 9:191 Qualifying property

§ 9:192 Final Section 1031 regulations

§ 9:193 Non-qualifying property

§9:194 —Related party exchanges

§9:195 —Boot

§ 9:196 —Treatment of liabilities

§ 9:197 —Basis and holding period

§ 9:198 —Multi-party exchanges

§9:199 — —Case law

§ 9:200 —Deferred exchanges—Starker

§ 9:201 —Amended Section 1031(a)(3)

§ 9:202 —Final regulations on deferred exchanges

§ 9:203 Final regs—Identification procedures

§ 9:204 —Receipt of substantially the same property and
constructed property

§ 9:205 —Safe harbors in final regs

§ 9:206 —Disqualified person

§ 9:207 —Effective date of the final regs

§ 9:208 —Reporting requirements

Ixi



TAX-ADVANTAGED SECURITIES

§ 9:209 Reverse exchanges

§ 9:210 —Revenue Procedure 2000-37; safe harbor for reverse like-
kind exchanges

§ 9:211 —Parking exchanges outside the safe harbor

§9:212 —Installment sales and Section 1031

§ 9:213 —Installment obligations and deferred exchanges

§ 9:214 —IRS Notice 2000-4 and regulations issued pursuant to

the notice
§ 9:215 —Tenancies-in-common interests and Section 1031
§ 9:216 —Why tenancy-in-common (TIC) interests in real estate
§ 9:217 —Revenue Procedure 2002-22
§ 9:218 —Conditions for obtaining rulings under Revenue

Procedure 2002-22
§ 9:219 Analysis of Revenue Procedure 2002-22

§ 9:220 Analysis of Revenue Procedure 2004-86—Delaware
statutory trust as an alternative to a TIC

§ 9:221 —Tax consequences of a Delaware Statutory Trust
§ 9:222 Involuntary conversions

§ 9:223  Sale-leasebacks

§ 9:224  Final regulations on domestically controlled REITs

Volume 4B

CHAPTER 10. GENERAL PRINCIPLES OF
PARTNERSHIP TAXATION

I. INTRODUCTION

§ 10:1 Overview of partnership taxation

§ 10:2 Business considerations for use of partnership form
§ 10:3  Pitfalls in using partnership form

§ 10:4 Election out of partnership provisions

§ 10:5 Tenancy-in-common

II. THE PARTNERSHIP ANTI-ABUSE RULE
§ 10:6  Anti-abuse rule: In general

§ 10:7  —Final Regulations—Regulatory provisions
§10:8 — —Examples
§10:9 —Aggregate/entity issues

§ 10:10 —Effective dates

§ 10:11 —Administrative applications of the rule
§ 10:12 Anti-abuse rule—Conclusion

§ 10:13 IRS settlement guideline on partnerships

Ixii



TaBLE oF CONTENTS

III. PARTNERSHIP NOT TAXABLE AS AN
ASSOCIATION

A. IN GENERAL
§ 10:14 Generally

B. CHECK-THE-BOX REGULATIONS

§ 10:15 Notice 95-14

§ 10:16  Final check-the-box regulations—Overview; overview of
business entities—dJoint undertakings

§ 10:17 —Trusts or business entity

§ 10:18 —Corporations

§10:19 — —Eligible entity election form

§ 10:20 —Foreign corporations

§ 10:21 —Partnerships defined

§ 10:22 —Single owner entity

§ 10:23 Elective classification of certain entities

§ 10:24 —Default classification

§ 10:25 —Domestic eligible entities

§ 10:26 —Foreign eligible entities

§ 10:27 —Real estate investment trusts

§ 10:28 —Existing eligible entities

§ 10:29 Elections

§ 10:30 —Limits on changes in classification by election

§ 10:31 —Certain partnership terminations

§ 10:32 Effective date and transition rules

§ 10:33 Conclusion

§ 10:34 —Obsolete rulings and procedures

C. OLD RULES
§ 10:35 Partnerships

§ 10:36 LLCs
D. AMENDMENTS TO CHECK-THE-BOX
REGULATIONS

§ 10:37 Generally

§ 10:38 Characterization of elective changes in classification
§ 10:39 Change in number of members of entities

§ 10:40 Timing of elective changes in classification

§ 10:41 Effective date of amendments

§ 10:42 Revenue Ruling 99-5 and Revenue Ruling 99-6

E. OLD CLASSIFICATION REGULATIONS

§ 10:43  Generally
§ 10:44 Centralized management
§ 10:45 Continuity of life

Ixiii



TAX-ADVANTAGED SECURITIES

§ 10:46 Free transferability of interests
§ 10:47 Limited liability
§ 10:48 Other considerations

F. OLD RULES ON ADVANCE RULINGS ON
PARTNERSHIP STATUS

§ 10:49 Generally

§ 10:50 Background

§ 10:51 Limited liability characteristic: Net worth
§ 10:52 Continuity of life characteristic

§ 10:53 Centralized management characteristic
§ 10:54 Free transferability characteristic

§ 10:55 One percent interest of general partners
§ 10:56 Minimum capital

§ 10:57 Revenue Procedure 92-88

§ 10:58 —General requirements

§ 10:59 —Continuity of life

§ 10:60 —Limited liability

G. LIMITED LIABILITY COMPANIES

§ 10:61 Overview

§ 10:62 Basic characteristics; Articles of organization
§ 10:63 —Membership and transferability of interests
§ 10:64 —Limited liability

§ 10:65 —Management

§ 10:66 —Dissolution

§ 10:67 Entity comparison

§ 10:68 Federal tax treatment of an LLC; LLCs under the final
check-the-box regulations

§ 10:69 —OId rules—LLCs

§ 10:70 —Overview of business entities under check-the-box
§10:71 — —Joint undertakings
§ 10:72 — —Trusts or business entity

§ 10:783 —Partnerships under check-the-box
§ 10:74 —Single owner entity under check-the-box

§ 10:75 —Elective classification of certain entities

§ 10:76 — —Default classification

§ 10:77 — —Domestic eligible entities

§ 10:78 — —Existing eligible entities

§ 10:79 — —Elections

§ 10:80 —Limits on changes in classification by election

§ 10:81 —Effective date and transition rules
§ 10:82 —Conversion of partnership to LLC
§ 10:83 State income tax consequences

Ixiv



TaBLE oF CONTENTS

IV. ALLOCATION OF INCOME AND LOSSES

A.
§ 10:84

B.

§ 10:85
§ 10:86
§ 10:87
§ 10:88
§ 10:89
§ 10:90
§ 10:91
§ 10:92
§ 10:93
§ 10:94
§ 10:95
§ 10:96
§ 10:97
§ 10:98
§ 10:99
§ 10:100

§10:101
§ 10:102
§ 10:103
§ 10:104

C.

§ 10:105
§ 10:106
§ 10:107
§ 10:108
§ 10:109
§ 10:110
§ 10:111
§ 10:112

§10:113
§10:114
§ 10:115
§ 10:116
§ 10:117
§ 10:118

§ 10:119

OVERVIEW

General Principles

FINAL REGULATIONS ON ALLOCATION OF TAX
ITEMS

Generally

Economic effect

—Primary economic effect test

—Economic effect equivalence test

—Alternate economic effect test

— —Account reduction items

— —Qualified income offset

Partners’ interests in the partnership

Substantiality

—Present value test

—Offsetting allocation test—Transitory allocations

Capital account maintenance rules

—General requirements

—Specific requirements of capital accounts

Adjustments to reflect fair market value

—Optional one-time restatement for existing
partnerships upon effectiveness of final regulations

—Other optional restatements

—Mandatory market value adjustment

Book/tax allocations

Impact on existing and new partnerships

ALLOCATION OF NONRECOURSE DEDUCTIONS

Final nonrecourse regulations

—Determine existence of nonrecourse liabilities

— —Determining amount of minimum gain

— —Nonrecourse deduction safe harbor

— — —Requirements to be satisfied

— — —Significant item consistency requirement

— — —Minimum gain chargeback

— —Mandatory minimum gain chargeback and
exceptions

— —Decreases or increases in minimum gain

— —Computing a partner’s share of minimum gain

— —Effect of revaluation on minimum gain computation

— —Distributions of proceeds of nonrecourse financing

— —Allocating minimum gain chargeback

— —Partner funded or guaranteed liabilities—Special
allocation required

— — —Effect on capital accounts of assumptions and
indemnity arrangements

Ixv



TAX-ADVANTAGED SECURITIES

§ 10:120 — — —Effect of repayment of partner funded or
guaranteed liabilities

§ 10:121 — — —Difference between partner loan and contribution

§ 10:122 — —Effect of 1989 amendments to final 704(b)
regulations

§ 10:123 — —Permanent nonrecourse exemption for grandfathered
related party debt

§ 10:124 — —Nonrecourse debt issued before 1992

§ 10:125 — —Nonrecourse debt issued after December 27, 1991

§ 10:126  Deficit restoration obligations/qualified income offset
§ 10:127 Substantial economic effect flow chart

D. THE REVALUATION OF PARTNERSHIP ASSETS

§ 10:128  Generally

§ 10:129 Tax consequences in electing to revalue partnership
property

§ 10:130 Tax accounting for the revaluation

§ 10:131 Revaluation of property contributed to a partnership

§ 10:132 Revaluation of property distributed by a partnership

§ 10:133 Mechanics of the revaluation adjustment

§ 10:134 Overview of Section 704(c) principles

§ 10:135 Applying Section 704(c) principles to a Section 704(b)
revaluation adjustment; Nondepreciable property

§ 10:136 —The ceiling rule

§ 10:137 —704(c) Regulations

§ 10:138 — —Traditional method

§ 10:139 — —Traditional method with curative allocations
§ 10:140 — —The remedial allocation method

§ 10:141 —Examples of reverse Section 704(c) allocations

§ 10:142 —Depreciable property
§ 10:143 —Liquidating distributions
§ 10:144 —Deemed sale adjustment

E. ALLOCATION OF DEPRECIATION RECAPTURE
§ 10:145 Generally

V. CONTRIBUTIONS AND DISTRIBUTIONS

A. CONTRIBUTIONS TO PARTNERSHIPS
§ 10:146 Generally

B. DISTRIBUTIONS FROM PARTNERSHIPS

1. In General

§ 10:147 General rules
§ 10:148 Distributions of property to a partner

2. Section 731(c) Distributions
§ 10:149 Generally

Ixvi



TaBLE oF CONTENTS

§ 10:150
§ 10:151
§ 10:152
§10:153
§ 10:154
§ 10:155
§ 10:156
§ 10:157
§ 10:158
§ 10:159
§ 10:160
§ 10:161
§10:162
§10:163
§ 10:164

§ 10:165

§ 10:166
§ 10:167

§ 10:168
§ 10:169

§ 10:170

C.

§ 10:171
§ 10:172
§10:173
§10:174
§10:175

§ 10:176
§ 10:177
§ 10:178
§10:179
§ 10:180
§10:181
§10:182
§10:183
§10:184
§ 10:185
§ 10:186

Marketable securities under Section 731
Exceptions to Section 731(c)

—Prior contribution exception
—Previously nonmarketable security
—Investment partnership distributions
—Limiting the gain recognized

Basis rules

The 731(c) Regulations

—Definition of marketable security
—Actively traded security

—Security not marketable when acquired
—Coordination with Section 737
—Anti-abuse rule

—Acquisition in a nonrecognition transaction
—Investment partnerships

3. Liquidation of Partnership Interests

Recognition of gain by partnership and continuing
partners

Recognition of gain by retiring partner

Effect of negative capital account in liquidation of a
partnership interest

Closing of partnership year

Recap of differing income tax consequences of sale and
liquidation

Criteria for characterization as sale or liquidation

CONTRIBUTED PROPERTY: SECTION 704(C)

1. In General

General rules

—~Ceiling rule

1984 Act requires mandatory allocation
Section 704(c)(1)(B)

Section 737

2. Regulations Under Section 704(c)(1)(B) and Section
737

Generally

Final 704(c) regulations—Fair market value
—Section 704(c) allocation methods
—Character of the gain or loss
—Inapplicability of Section 704(c)(1)(B)
—Seven year period

—Interim depreciation

—Basis adjustments

—Anti-abuse rule

—Effective date of Final 704(c) Regulations
Final 737 Regulations

Ixvii



§ 10:187

§10:188
§10:189
§ 10:190
§ 10:191
§ 10:192
§ 10:193

§ 10:194
§ 10:195
§ 10:196

§ 10:197
§ 10:198
§10:199
§ 10:200
§ 10:201
§ 10:202

§ 10:203

§ 10:204
§ 10:205
§ 10:206
§ 10:207
§ 10:208
§ 10:209
§ 10:210
§ 10:211
§ 10:212

§ 10:213
§ 10:214
§ 10:215
§ 10:216
§ 10:217
§ 10:218

§ 10:219
§ 10:220
§ 10:221
§ 10:222
§ 10:223
§ 10:224
§ 10:225
§ 10:226
§ 10:227

Ixviii

TAX-ADVANTAGED SECURITIES

—No application of Section 707(a), Section 736(a) and
Section 751(d)

—Amount of gain

—Character of gain

—Exceptions to the application of Section 737

—Basis adjustments

—Anti-abuse rule

—Effective date of final 737 regulations

3. Section 704(c) Regulations

Generally

Background

General principles of Final 704(c) Regulations;
Applicability

—Built-in gain or loss

Reasonable methods in Final 704 Regulations

—Traditional method

—Traditional method with curative allocations

—“Remedial allocation method”

Other provisions in Final 704 Regulations—Anti-abuse
limitation

Other provisions in Final 704 Regulations; Anti-abuse
limitation—Consistency requirements

—Effect on transferees

—Nonrecognition transactions

—Accounts payable

—Tiered partnerships

—Small disparities

—Aggregation

—Securities partnership aggregation

Traditional method

—Examples of the traditional method—Reasonable use of
traditional method

— —Unreasonable use of the traditional method

Traditional method with curative allocations

—Amount of allocation permitted

—Timing of curative allocations

—Type of allocations

—Examples of the traditional method with curative
allocations—Reasonable use of curative allocation

— —Unreasonable use of curative allocation

—Drafting curative allocations

—Tax planning opportunities

Remedial allocation method

—Basis bifurcation

—Amount of allocation

—Type of income

—Example of remedial allocations

—Anti-abuse rule



TaBLE oF CONTENTS

D.

§ 10:228
§ 10:229
§ 10:230
§ 10:231
§ 10:232
§ 10:233
§ 10:234
§ 10:235
§ 10:236
§ 10:237

§ 10:238

E.

§ 10:239

§ 10:240
§ 10:241

§ 10:242
§ 10:243
§ 10:244
§ 10:245
§ 10:246
§ 10:247
§ 10:248
§ 10:249
§ 10:250
§ 10:251
§ 10:252
§ 10:253
§ 10:254
§ 10:255
§ 10:256
§ 10:257
§ 10:258
§ 10:259
§ 10:260
§ 10:261
§ 10:262
§ 10:263

PARTNERSHIP BASIS

Generally

Inside basis

Outside basis

—Loss limitation

—Tacking of holding period

—Effect of death on basis

Adjustments to inside basis; General rule
—Section 754 election

Section 351 contributions

Final regulations relating to the definition of liabilities

under Section 752
Explanation of Final Regulations

INCLUSION OF DEBT IN OUTSIDE BASIS

1. Prior Law
Generally

2. December 1988 Regulations

a. Introduction

Background
Overview

b. Recourse Liabilities

Generally

Definition of “related person”

Zero value liquidation test

Economic risk of loss

—Obligation to make capital contribution
—Guarantees and subrogation
—Deferred payments—Present value analysis
—Deficit restoration obligation
Nonrecourse loans from partners or affiliates
—Related person issues

—De minimis rule/1989 amendments
Pledge of assets

Pledge of partnership interests

Net worth of guarantor

Contingent indemnification agreements
“Bad boy” clauses

Disguised guarantees

—Master lease arrangements

—Tenant equity participation
—Construction completion guarantees
—Guarantees of interest
Bifurcation/wraparound mortgages

Ixix



§ 10:264
§ 10:265
§ 10:266
§ 10:267

§ 10:268
§ 10:269

§ 10:270
§ 10:271
§ 10:272
§ 10:273
§ 10:274
§ 10:275
§ 10:276
§ 10:277
§ 10:278
§ 10:279

§ 10:280
§ 10:281
§ 10:282
§ 10:283
§ 10:284

§ 10:285
§ 10:286
§ 10:287
§ 10:288
§ 10:289
§ 10:290
§ 10:291
§ 10:292
§ 10:293
§ 10:294
§ 10:295
§ 10:296
§ 10:297

§ 10:298
§ 10:299
§ 10:300
§ 10:301

Ixx

TAX-ADVANTAGED SECURITIES

c. Nonrecourse Liabilities

General rule—Stacking
—Minimum gain basis layering
—1704(c) Basis layering
—Residual basis layering

d. Other Issues

Shifts between recourse and nonrecourse debt
Tiered partnerships

e. Effective Date and Transition Rules

Generally

Related person loans

—Grandfathered loan basis shift election

—Effect of nonrecourse characterization

—Modifying pre-January 30, 1989 related person loans
Direct partner loans and guarantees

—Post-February 29, 1984 loans

—Pre-March 1, 1984 loans

—Direct partner loans

—Direct partner guarantees

f. November 1989 Amendments to Regulations

Generally

Effective dates

Definition of “related” person
Interest guarantee rule

De minimis rule

3. 1991 Reproposed Section 752 Regulations

Generally

Summary of changes

—Effective date election

—General anti-abuse rule

—Interest guarantees

—Valuation of pledged property

—10 percent de minimis exception

—Partners’ shares of nonrecourse liabilities

—~Clarification when DRO creates economic risk of loss

Detailed analysis

—Effective date rules—1991 Regulations

— —Temporary Regulations

— —Decision to elect into Temporary Regulations or 1991
Regulations

—General anti-abuse rule

—Interest guarantees

—Valuation of pledged property

—10 percent de minimis exception



TaBLE oF CONTENTS

§ 10:302
§ 10:303

§ 10:304
§ 10:305
§ 10:306
§ 10:307
§ 10:308
§ 10:309
§ 10:310
§ 10:311
§10:312
§10:313
§ 10:314
§ 10:315
§ 10:316
§ 10:317
§ 10:318
§10:319
§ 10:320
§ 10:321
§ 10:322
§ 10:323
§ 10:324

§ 10:325
§ 10:326
§ 10:327
§ 10:328

§ 10:329

§ 10:330
§ 10:331
§ 10:332
§ 10:333
§ 10:334
§ 10:335

§ 10:336

—Partners’ shares of nonrecourse liabilities
—Clarification when DRO creates economic risk of loss

4. Final Regulations Under Section 752

Generally

Summary of changes

—Partners’ shares of nonrecourse liabilities

—10 percent de minimis exception

—Interest guarantees

—Pledged or contributed property

—Deficit capital account restoration obligations

—General anti-abuse rule

—Effective date rules—Final 752 Regulations

— —Temporary Regulations

Detailed analysis

—Partners’ shares of nonrecourse liabilities

—10 percent de minimis exception

—Interest guarantees

—Pledged or contributed property—Pledged property

— —Contributed property

—Deficit capital account restoration obligations

—General anti-abuse rule

—Effective date rules—Final 752 Regulations

— —Temporary Regulations

— —Decision to elect into Temporary Regulations or
Final Regulations

5. Section 704(b)/752 Transition and Effective Date
Summary

Partner nonrecourse loans

Related person nonrecourse loans
Partner-guaranteed, third-party loans
Related person-guaranteed, third-party loans

6. Revenue Ruling 95-41
Generally

7. Final Regulations on Tier Three Allocations

Generally

Modifications to third-tier

—Allocation of single liability among multiple properties
—Examples of tier three allocations

“Bad boy” guarantees and recourse liabilities

Regulations on allocation of partnership liabilities
provide for restrictions on “bottom” guarantees

8. Final Regulations on Liabilities of Disregarded
Entities

Final Regulations

Ixxi



TAX-ADVANTAGED SECURITIES

§ 10:337 New regulations amend rules on allocation of partnership
liabilities

VI. RETROACTIVE ALLOCATION OF LOSSES

§ 10:338 Generally

§ 10:339 Tax Reform Act of 1976

§ 10:340 Tax Reform Act of 1984

§ 10:341 —Allocations after changes in partnership interests

VII. CANCELLATION-OF-INDEBTEDNESS INCOME
AND THE 2009 TAX ACT

§ 10:342 Proposed Regulations on permitted allocation methods

§ 10:343 The American Recovery and Reinvestment Act of 2009
and Partnership Workouts

§ 10:344 2009 Recovery Act Rules for Partnerships

§ 10:345 Revenue Procedure on election to defer cancellation-of-
debt income

VIII. ORGANIZATION EXPENSES, SYNDICATION
FEES, AND GUARANTEED PAYMENTS

§ 10:346  Generally

IX. PARTNERSHIP TAXABLE YEAR

§ 10:347 Generally
§ 10:348 Partnership termination
§ 10:349 —Amended Section 708(b) Regulations

X. SALE OF PARTNERSHIP INTERESTS

§ 10:350  Generally

§ 10:351 Character of gain or loss on disposition of contributed
property

§ 10:352 Sales and exchanges between partner and partnership

§ 10:353 —Disallowance of loss

§ 10:354 —Ordinary income treatment

§ 10:355 —Section 1239

§ 10:356  Section 754 election

§ 10:357 Regulations on basis allocation

§ 10:358 —Overview of regulations

§ 10:359 —Section 743

§ 10:360 — —Determining the amount of the basis adjustment

§ 10:361 — —Calculation of income, gain or loss

§ 10:362 — —Partnership distributions of partnership property
subject to a Section 743(b) basis adjustment

§ 10:363 — —Adjusted property distributed to transferee

§ 10:364 — —Adjusted property distributed to another partner

§ 10:365 — —Liquidating distributions

Ixxii



TaBLE oF CONTENTS

§ 10:366
§ 10:367
§ 10:368
§ 10:369
§ 10:370
§10:371
§ 10:372
§ 10:373
§ 10:374
§ 10:375
§ 10:376
§10:377
§10:378
§10:379
§ 10:380
§ 10:381
§ 10:382
§10:383
§ 10:384
§ 10:385
§ 10:386

§ 10:387
§ 10:388

§ 10:389
§ 10:390

§ 10:391
§ 10:392
§ 10:393
§ 10:394

§ 10:395

— —Coordination of Section 743 with Section 704(c)
— —Remedial allocations

— —Section 743 adjustments

— —Positive adjustments

— —Negative adjustments

— —Transferred basis transactions

— —Reporting and returns

Mandatory basis adjustments required by 2004 Act
Regulations on basis allocation—Section 751
—Section 755

—Allocating adjustments under Section 743(b)

— —Hypothetical sale

— —Two-way adjustments

— —Allocation between classes

— —Allocation within classes

—Allocating adjustments under Section 734
—Section 1017

—Section 732

—Section 732(d)

—Effective date

Proposed regulations on coordination of Section 755 and
Section 1060 relating to allocation of basis adjustments;
Background

—Application of proposed regulations

—Basis adjustments under Section 743(b) or Section
732(d)

— —Partnership gross value

— —Allocating partnership gross value among
partnership property

— —Special situations
—Basis adjustments under Section 734(b)
—Effect on Regulation § 1.755-1

Proposed Regulations on coordination of Section 755 and
Section 1060 relating to allocation of basis adjustments;
Background—Possible expansion of Proposed
Regulations

—Proposed effective date

XI. EXCHANGE OF PARTNERSHIP INTERESTS

§ 10:396
§ 10:397

Prior to the 1984 Act
The 1984 Act

XII. SALE OF CONTRIBUTED PROPERTY

§ 10:398

Generally

XIII. PARTNERSHIP MERGERS AND DIVISIONS

§ 10:399

Generally

Ixxiii



TAX-ADVANTAGED SECURITIES

§ 10:400 Partnership mergers—Current authority

§ 10:401 Forms of partnership mergers; Assets-over form
§ 10:402 —Assets-up form

§ 10:403 —Sale of partnership interest

§ 10:404 —Interest-over form

§ 10:405 Which form is preferable?

§ 10:406 Adverse tax consequences of the assets-over form
§ 10:407 —Section 752 revisions

§ 10:408 —Buyout of a partner

§ 10:409 Merger as part of a larger transaction

§ 10:410 Measurement of dollar value of assets

§ 10:411 Partnership divisions—Current authority

§ 10:412 Form of partnership divisions

§ 10:413 —Types of partnership divisions

§ 10:414 Issues under Section 704(c)(1)(B) and Section 737
§ 10:415 Division as part of a larger transaction

§ 10:416 Effective date of Final Regulations

XIV. COMPENSATION TO THE SERVICE PARTNER
A. IN GENERAL
§ 10:417 Overview

B. RECEIPT OF A PARTNERSHIP INTEREST

§ 10:418 Generally

§ 10:419 Overview of Section 83

§ 10:420 Campbell decisions—Receiving partnership profits
interests for services; Lower court decision

§10:421 —Campbell reversed

§ 10:422 —Planning alternatives—Receipt of an interest as a
taxable event—Services rendered directly to partnership

§ 10:423 — —Valuation issues

§ 10:424 — —Capital interest vs. profits interest

§ 10:425 — —Section 83(b) election

§ 10:426 —Revenue procedures dealing with receipt of profits
interest

§ 10:427 2017 Tax Act legislation on taxation of partnership
carried interests

§ 10:428 2017 Tax Act carried interests provisions

§ 10:429 Proposed and final regulations on carried interest

§ 10:430 Proposed regulations issued on compensatory partnership
interests

§ 10:431 Proposed Regulations issued on compensatory
partnership interests—Background of Proposed
Regulations

§ 10:432 —Changes to regulations to effect changes

§ 10:433 —IRS Notice 2005-43

§ 10:434 Proposed Regulations—Timing of partnership’s deduction

Ixxiv



TaBLE oF CONTENTS

§ 10:435
§ 10:436
§ 10:437

§ 10:438
§ 10:439
§ 10:440
§ 10:441
§ 10:442
§ 10:443

§ 10:444
§ 10:445
§ 10:446
§ 10:447
§ 10:448
§ 10:449
§ 10:450

§ 10:451

C.
§ 10:452
§ 10:453
§ 10:454
D.
§ 10:455
§ 10:456
E.
§ 10:457

F.

§ 10:458
§ 10:459
§ 10:460
§ 10:461
§ 10:462

§ 10:463

§ 10:464
§ 10:465

—Allocation of partnership’s deduction

—Accounting for compensatory partnership interests

Application of Section 721 to partnership on transfer of
compensatory partnership interest

—Revaluations of partnership property

—Characterization rule

—Retroactive allocations

—Information reporting to partners

—Proposed effective date of Prop. Regs

The Proposed Revenue Procedure—Election to use
liquidation value

—Conditions and limitations on safe harbor

—Mechanics of authorization to elect safe harbor

—Application of the safe harbor

—Definitions

—Examples

—What if safe harbor election is not made?

Tax treatment of nonqualified deferred compensation;
Section 409A and the service partner

Internal Revenue Service issues interim guidance under
Section 457A

MANAGEMENT FEES

Generally
Pratt v. Commissioner
IRS position

MANAGEMENT FEES UNDER THE 1984 ACT

Generally
Section 707(a)(1) and Section 707(c) comparison

CASES AND SECTION 731(a)
Generally

DISGUISED SALES—FINAL SECTION 707(a)(2)(B)
REGULATIONS

1991 Proposed Regulations/1992 Final Regulations

General rules

Effect of characterization as a disguised sale

—Present value rule

—Special allocation of imputed interest deduction
required

Presumptions relating to guaranteed payments, preferred
returns, distributions of operating cash flow, and
reimbursements of preformation expenses

—Guaranteed payments for capital and preferred returns

—Distributions of operating cash flow

Ixxv



TAX-ADVANTAGED SECURITIES

§ 10:466 —Reimbursements of preformation expenditures

§ 10:467 —Treatment of liabilities

§ 10:468 —“Qualified liabilities”

§ 10:469 —Liabilities other than “qualified liabilities”

§ 10:470 — —Share of recourse liabilities

§ 10:471 — —Share of nonrecourse liabilities

§ 10:472 —Distribution of post-contribution financing proceeds

§ 10:473 Disclosure requirements

§ 10:474 Effective dates

§ 10:475 Proposed Regulations on disguised sales of partnership
interests

§ 10:476 Regulations amend disguised sale rules

XV. INVESTMENT CREDIT
§ 10:477 Generally

XVI. PARTNERSHIP AUDIT PROVISIONS
§ 10:478 Generally

XVII. MASTER LIMITED PARTNERSHIPS
A. AN OVERVIEW

§ 10:479  Publicly Traded And Master Limited Partnerships—
Overview of the industry

B. TAX REASONS FOR A MLP

§ 10:480 Publicly Traded And Master Limited Partnerships—
Master limited partnerships

§ 10:481 —History of MLPs

§ 10:482 —Structure of PTPs

§ 10:483 —Distributions of cash flow

§ 10:484 Why MLP ownership

§ 10:485 Why partnership classification

C. TRANSFERS OF MLP INTERESTS

§ 10:486 Enactment of Section 7704

§ 10:487 What publicly traded means

§ 10:488 The final regulations on PTP status
§ 10:489  Structures for forming an MLP

§ 10:490 Capitalizing the MLP

§ 10:491 The capital account

§ 10:492  Fungibility of MLP units

§ 10:493 Section 704(c)

§ 10:494 Ceiling rule and fungibility

§ 10:495 Tax consequences in forming an MLP
§ 10:496 Section 754 election issues

§ 10:497 Constructive tax termination

Ixxvi



TaBLE oF CONTENTS

§ 10:498 Accounting conventions

§ 10:499 Characterization of MLP income or loss
§ 10:500 Portion of yield tax sheltered

§ 10:501 Recent proposals on taxation of PTPs

§ 10:502 Compliance and reporting issues

§§ 10:503 to 10:547 [Reserved]

D. TREASURY STUDY OF PUBLICLY TRADED
LIMITED PARTNERSHIPS

§ 10:548 Generally
§ 10:549 New partnership level audit rules

E. SIMPLIFIED REPORTING FOR ELECTING LARGE
PARTNERSHIPS

§ 10:550  Generally

§ 10:551 Overview of 1997 Act

§ 10:552 Qualifying large partnerships

§ 10:553 Computation of large partnership income, deductions,
and credits; Items separately stated to each partner

§ 10:554 —Computation of taxable income

§ 10:555 —Changes in treatment of items reported to partners of
large partnerships—Capital transactions

§ 10:556 — —Passive income and loss

§ 10:557 — —Deductions

§ 10:558 — —Credits

§ 10:559 — —Alternative minimum tax preferences

§ 10:560 — —Constructive termination

§ 10:561 Other tax items; Discharge of indebtedness income
§ 10:562 —Foreign tax credit

§ 10:563 —Tax-exempt interest

§ 10:564 —Unrelated business taxable income

§ 10:565 —REMICS

§ 10:566 —Allocation issues

§ 10:567 —Section 754 election

§ 10:568 —Installment sale rules

§ 10:569 Electing large oil and gas partnerships

§ 10:570 —Disqualified person’s share of oil and gas items
§ 10:571 —Disqualified persons

§ 10:572 —Intangible drilling and development costs

§ 10:573 —Alternative minimum tax adjustment
F. ELECTING LARGE PARTNERSHIP AUDIT
SYSTEMS

§ 10:574 Background

§ 10:575 Overview of TEFRA provisions; Treatment on partner’s
return

§ 10:576 —Separate assessments for partners

Ixxvii



TAX-ADVANTAGED SECURITIES

§ 10:577 —Separate refunds

§ 10:578 —Tax matters partner

§ 10:579 —Notice requirements

§ 10:580 —Appeals of adjustments

§ 10:581 1997 Act overview

§ 10:5682 —Proceedings at partnership level

§ 10:583 —Adjustments accounted for in year they take effect

§ 10:584 —Adjustments passed through to current partners or
treated as imputed underpayment

§ 10:585 —Prior-year partners and prior tax years not generally
affected

§ 10:586 —Application of TEFRA audit rules

§ 10:587 —Anticipated regulations

§ 10:588 Electing large partnership adjustments

§ 10:589 —Year in which partnership adjustment takes effect

§ 10:590 —Adjustments flow through for year adjustment takes

effect
§ 10:591 —Adjusted items treated as arising in current year
§ 10:592 —Readjustment of adjustments
§ 10:593 —Adjustment involving change in distributive shares

§ 10:594 —Change in distributive share for tiered structure

§ 10:595 —Electing large partnership that ceases to exist

§ 10:596 —Imputed underpayment for adjustments

§ 10:5697 —Calculating imputed underpayment

§ 10:598 —Offsetting adjustments

§ 10:599 —Interest on imputed underpayments

§ 10:600 —Penalties on imputed underpayment

§ 10:601 —Special 10 percent penalty for late payments

§ 10:602 —Collection of imputed underpayment and interest

§ 10:603 Electing large partnership adjustment proceedings;
Partners not involved in ELP adjustment

§ 10:604 —Partners are firmly bound by partnership treatment

§ 10:605 —Partnership representative not limited to general
partner

§ 10:606 —IRS appointed representatives

§ 10:607 —Notice of proceedings to partners not required

§ 10:608 —Notice of adjustment may be rescinded

§ 10:609 —Earliest date partnership adjustment may be made

§ 10:610 —Premature action may be enjoined
§ 10:611 —Adjustment due to math or clerical error
§ 10:612 —Waiver of restrictions on partnership adjustments

§ 10:613 —Amount of final adjustment

§ 10:614 —Partnership, but not partners, may petition for
readjustment of partnership items

§ 10:615 —Requirements for filing petition

§ 10:616 —Deposit required

§ 10:617 —Partnership items subject to review

§ 10:618 —Dismissal of action treated as acceptance of
partnership adjustment

Ixxviii



TaBLE oF CONTENTS

§ 10:619 Requests for administration adjustments

§ 10:620 —Time limit for requesting administrative adjustment

§ 10:621 —Time limit where partnership has agreed to extend
adjustment period

§ 10:622 —Appeal of disallowed adjustments

§ 10:623 —Date for filing appeal of disallowed adjustment

§ 10:624 —Appeal disallowed if IRS mails notice of adjustment

§ 10:625 —Scope of review limited to items in administrative
request

§ 10:626 Limitation periods

XVIII. DEBT VERSUS EQUITY IN THE PARTNERSHIP
FORM

§ 10:627 Importance of distinctions

§ 10:628 Contingent purchase price

§ 10:629 Participating mortgages: Equity interests
§ 10:630 Section 385

§ 10:631 IRS Notice 94-47

CHAPTER 11. TAX ACCOUNTING ISSUES
AFFECTING INVESTMENT LIMITED
PARTNERSHIPS

I. INTRODUCTION
§ 11:1  Generally

II. TREATMENT OF CURRENT EXPENSES—
DEDUCTED, AMORTIZED, CAPITALIZED, OR
DISALLOWED?

§ 11:2 Generally
§ 11:3 Pre-opening expenses and start-up expenditures—

Introduction
§ 11:4 —Section 195
§ 11:5 Activities not engaged in for profit—Section 183
§ 11:6 —Special rules applicable to low-income housing
§ 11:7 —Facts and circumstances test
§ 11:8 — —Method of operations
§ 11:9 — —Taxpayer or advisor expertise
§ 11:10 — —Time and effort
§ 11:11 — —Appreciation expectations
§ 11:12 — —Success in similar activities
§ 11:13 — —History of income or loss from activity
§ 11:14 — —Occasional profits
§ 11:15 — —Financial status of taxpayer
§11:16 — —Elements of personal pleasure or recreation

§ 11:17 Commitment or standby fees for construction and
permanent loan

Ixxix



§ 11:18
§ 11:19
§ 11:20
§11:21
§ 11:22
§ 11:23
§ 11:24

§ 11:25
§ 11:26

§ 11:27

§ 11:28

§ 11:29
§ 11:30
§11:31
§ 11:32
§11:33
§11:34
§ 11:35
§ 11:36
§ 11:37

§ 11:38
§ 11:39
§ 11:40
§ 11:41
§ 11:42
§11:43
§ 11:44
§ 11:45
§ 11:46
§ 11:47

§ 11:48
§ 11:49
§ 11:50
§ 11:51

§ 11:52
§ 11:53
§ 11:54
§ 11:55
§ 11:56

Ixxx

TAX-ADVANTAGED SECURITIES

Fifteen-year amortization for intangibles
—Effect of Section 197 on real estate

—Leases of tangible property

—Rental property

—Covenants not to compete

—Mortgaging servicing rights

Uniform capitalization rules of Section 263A—

Capitalization of costs (other than interest and taxes)
under Section 263A

—Included and excluded costs

Prepaid interest, loan “points” and processing fees—
General principles

—Timing of interest deductions prior to the Tax Reform
Act of 1984

—Timing of interest deductions pursuant to the Tax
Reform Act of 1984—Background on original issue
discount

— —Determining original issue discount

— — —Investment units

— —Application of original issue discount rules

— — —Test rate

— — —Variable rate debt instruments

— — —Potentially abusive situations

— —Contingent debt instruments

— — —Noncontingent bond method

— — —Contingent debt instruments issued for nonpublicly
traded property

— — —Tax-Exempt contingent payment obligations

— —De minimis original issue discount

— —Applicable Federal Rate (AFR)

— —Exceptions to original issue discount rules

— — —Assumptions

— — —Installment obligations

— —Modification of debt instruments

Prepayments of other expenses

—Recurring item exception

—Real estate developers’ treatment of estimated future
costs of common improvements

—Clear reflection of income

Local payroll and sales taxes

Deductible expenses for assets not acquired

Deferred payments for the use of property or services—
Section 467—Overview

—Section 467 provisions in detail
Economic accrual method
—Constant rental method
—Leaseback transactions
—Long-Term agreements



TaBLE oF CONTENTS

§ 11:57 —Tax avoidance as a principal purpose for increasing or
decreasing rents
§ 11:58 —Deemed loan provisions

§ 11:59 —Section 467 interest

§ 11:60 —Recapture

§ 11:61 —Example of Section 467

§ 11:62 Related party payments and other deferral provisions
§ 11:63 —Treatment of unfunded deferred benefits

§ 11:64 1986 Act—Required accrual accounting

§ 11:65 Limitations on miscellaneous itemized deductions

§ 11:66 Taxation of escrow accounts—Pre- 1986 Act

§ 11:67 —1986 Act and 1988 Act

III. CAPITALIZATION AND AMORTIZATION OF REAL
PROPERTY CONSTRUCTION PERIOD INTEREST
AND TAXES—THE UNIFORM CAPITALIZATION
RULES

§ 11:68 1986 Act—Section 263A
§ 11:69 Capitalization of real estate taxes and other items

§ 11:70  Section 263A final regulations—Tracing and avoided cost
rules—Traced debt

§ 11:71 —Avoided cost debt

§ 11:72 —Determination of interest

§ 11:73 —Election to avoid tracing requirement

§ 11:74 —Mechanics of interest Capitalization—Effect of
capitalizing an interest expense

§ 11:75 — —Production period
§ 11:76 — —Extent of capitalization
§ 11:77 — —Consistency required

§ 11:78 —Related party avoided cost rules and methods of
capitalization and recovery

§ 11:79 — —Definition of related party

§ 11:80 — —Methods of determining amount of additional
capitalization of related party debt

§ 11:81 — — —Deferred capitalization method

§ 11:82 — — —Substituted capitalization method

§ 11:83 —Flow-through entities

§ 11:84 — —Producing flow-through entity

§ 11:85 — —Flow-through entities owned by producing partners or
shareholders

§ 11:86 — —Modifications made by Revenue Act of 1988

IV. OTHER CAPITALIZED-AMORTIZED DEDUCTIONS

§ 11:87 Amortization of goodwill and other purchased intangibles
§ 11:88 Regulations under Section 197

§ 11:89 Exclusions from Section 197 intangible treatment

§ 11:90 Dispositions of Section 197 intangibles

Ixxxi



§ 11:91

§ 11:92
§ 11:93

§ 11:94

§ 11:95
§ 11:96
§ 11:97

§ 11:98
§ 11:99
§ 11:100
§ 11:101
§ 11:102

§ 11:103

§ 11:104
§ 11:105
§ 11:106

§ 11:107

§ 11:108
§ 11:109
§ 11:110
§ 11:111
§ 11:112
§ 11:113
§ 11:114
§ 11:115
§ 11:116
§ 11:117

TAX-ADVANTAGED SECURITIES

Treatment of Amortizable Section 197 Intangibles as
Depreciable Property

Effect on Partnership Transactions

Requirements to capitalize expenditures under Section
263

Final regulations on capitalization of costs related to
intangibles

General principal of capitalization—An overview

Separate and distinct intangible

Significant future benefits identified in published
guidance

Intangibles acquired from another

Created intangibles

Financial interests

Prepaid expenses

Amounts paid to obtain certain memberships and
privileges

Amounts paid to obtain certain rights from a
governmental agency

Amounts paid to obtain or modify contract rights

Amounts paid to terminate certain contracts

Amounts paid to acquire, produce, or improve real
property owned by another

Amounts paid to defend or perfect title to intangible
property

Transaction Costs—In general

Facilitate

Simplifying conventions applicable to transaction costs

12-Month Rule—In general

Application of 12-month rule to contract terminations

Rights of indefinite duration

Rights that are renewable

Safe Harbor Amortization

Effective date

Examples of capitalized-amortized deductions

V. LIMITATION ON DEDUCTIBILITY OF INTEREST

§ 11:118
§ 11:119
§ 11:120
§ 11:121
§ 11:122
§ 11:123
§ 11:124
§ 11:125
§ 11:126
§ 11:127
§ 11:128
§ 11:129

Ixxxii

Overview of 1986 Act restrictions
—DModification of investment interest limitation
—Passive loss rules

—Construction period interest

—Personal interest

Investment interest limitation—Introduction
—Definitions—Investment interest

— —Net investment income

—Prior law—1986 and previous years

— —General rule

— —Net leases

— — —Expense test



TaBLE oF CONTENTS

§ 11:130
§ 11:131
§ 11:132
§11:133
§11:134
§11:135
§ 11:136
§ 11:137

§ 11:138
§ 11:139
§ 11:140
§ 11:141
§ 11:142
§ 11:143
§ 11:144
§ 11:145
§ 11:146

§ 11:147
§ 11:148

§ 11:149
§ 11:150
§ 11:151
§ 11:152
§ 11:153
§ 11:154
§ 11:155
§ 11:156

§ 11:157

— — —Exclusion from 15 percent expense calculation

— — —Elections

— — —Return test

— — —Out-of-pocket expenses

Effective dates and phase-in rules

—Investment interest phase-in

—Personal interest phase-in

Proposed regulations on allocation of interest expense
among expenditures—Introduction

—Types of expenditures

—Tracing and allocation rules—General rule

— —Qualified residence interest

— —Tax-exempt securities

— —“Abuse” Cases

— —Specific allocation rules

— — —Account deposits

— — —Cash borrowings

— — —Mortgage assumptions—Direct payment
disbursements

— —Allocation rules for accrued interest

— —Allocation of borrowing used to pay debt service or
borrowing costs

— —Allocation of refinancing

— —Allocation rules for pass-through entities

— —Effect of capitalization provisions

—Reallocation rules

— —Asset sales

— —Change in use of debt-financed asset

—Repayment ordering rules

Alternative minimum tax limitations on deductibility of
interest

Interest on tax-exempt obligations

VI. ALTERNATIVE MINIMUM TAX

§ 11:158
§ 11:159

§ 11:160
§ 11:161
§ 11:162
§ 11:163
§ 11:164
§ 11:165
§ 11:166
§ 11:167
§ 11:168
§ 11:169
§ 11:170

Law prior to 1986 Act

Tax Reform Act of 1986 and subsequent amendments—
Introduction

—Specific adjustments and preferences

— —Depreciation

— —Passive activity losses (PALs)

— —Farm activity losses

— —Tax-exempt interest

— —Charitable contributions of appreciated property
— —Mining, exploration, and development costs

— —Long-term contracts

— —Alternative minimum tax net operating loss (NOL)
— —Pollution control facilities

— —Itemized deductions

Ixxxiii



TAX-ADVANTAGED SECURITIES

§ 11:171 — —Percentage depletion

§ 11:172 — —Intangible drilling costs (IDCs)

§ 11:173 — —~Circulation and research and experimental
expenditures

§ 11:174 — —Incentive stock options (ISOs)

§ 11:175 — —Prior law preferences eliminated

§ 11:176 — —Tax credits

§ 11:177 —Alternative minimum tax credit

§ 11:178 —Impact of the AMT

§ 11:179  Steps for determining whether taxpayer is subject to
AMT

CHAPTER 12. STATE SUBSTANTIVE
REGULATION OF PUBLICLY OFFERED REAL
ESTATE PROGRAMS STRUCTURED AS
LIMITED PARTNERSHIPS OR LIMITED

LIABILITY COMPANIES

§12:1 Overview of substantive regulation

§ 12:2 —Procedure to adopt a NASAA Guideline
§12:3 —Subscription Procedures

§ 12:4 [Reserved]
§12:5 Compensation to sponsor and to others; NASAA and
California rules

§ 12:6 —Promotional interest

§12:7 — —Promotional interest in mortgage loan programs

§ 12:8 —Promotional interest trade-off

§12:9 — —Comparison of NASAA and California limits on front-
end fees

§ 12:10 —Asset-based compensation

§ 12:11 —Reimbursement for program expenses

§ 12:12 —Sponsor/developer compensation

§ 12:13 Conflicts of interest

§ 12:14 [Reserved]

§ 12:15 Limited partner’s rights and protective provisions;
Financial statements and voting rights

§ 12:16 —Financial forecasts
§ 12:17 —Limitations on amount of partnership leverage
§ 12:18 —Mortgage loan program provisions

§ 12:19 —Additional substantive provisions
§ 12:20 Deferred payments

§ 12:21 Investor suitability standards

§ 12:22 Complexity of state securities laws
§ 12:23 [Reserved]

§ 12:24 Blue sky disclosure and blue sky survey; investor
suitability standards—Minimum unit purchase

§ 12:25 Form of blue sky survey: Leveraged real estate offering

Ixxxiv



TaBLE oF CONTENTS

CHAPTER 13. FINRA REGULATION OF
DIRECT PARTICIPATION PROGRAMS AND
NON-TRADED REAL ESTATE INVESTMENT
TRUSTS

I. OVERVIEW

§ 13:1  Generally
§ 13:2 Filing requirements
§ 13:3 Enforcement of FINRA rules

II. FINRA RULE 2310

§13:4 Background

§ 13:5 Rule 2310 and Rule 5121 applicability

§ 13:6 Suitability provisions

§ 13:7 Know your customer and suitability

§13:8 FINRA Notices to Members discussing examination
findings regarding the revised suitability requirements

§13:9 Suitability obligations of online brokers

§ 13:10 Underwriting compensation limits/organization and
offering expenses

§ 13:11 The current interpretation on underwriting compensation

§ 13:12 Indeterminate compensation

§ 13:13  Front-end trade-off rule

§ 13:14 Sales contests

§ 13:15 Current FINRA rules on non-cash sales incentives

§ 13:16  Due diligence

III. FINRA RULE 5110

§ 13:17 Overview of Rule 5110

§ 13:18 Underwriting compensation determined

§ 13:19 Frequently asked questions on review process
§ 13:20 Amendments to Rule 5110

IV. FINRA RULES ON SALES AND MARKETING
LITERATURE

§ 13:21 Sales literature for direct participation programs

§ 13:22 Content and standards for DPP and REIT communications
with the public; sales literature and advertisements

§ 13:23 Institutional sales literature

§ 13:24  Guidelines for FINRA members’ communications with the
public

§ 13:25 FINRA revisions to communication rules with the public

§ 13:26  Gifts and business entertainment of employees of a
customer

§ 13:27 Debt securities of limited partnerships

§ 13:28 Listing standards on Nasdaq for limited partnerships



§ 13:29

TAX-ADVANTAGED SECURITIES

“Private” securities transaction rules

V. SEC RULE 134

§ 13:30
§ 13:31
§ 13:32
§ 13:33

Overview of Rule 134

Rule 134 and direct participation offerings
SEC Rule 134 position

Amendment to Rule 134

VI. PUBLIC AND PRIVATE OFFERING ISSUES

§13:34
§ 13:35
§ 13:36
§ 13:37
§ 13:38

§ 13:39
§ 13:40
§ 13:41
§ 13:42
§ 13:43
§ 13:44
§ 13:45

§ 13:46
§ 13:47
§ 13:48

§ 13:49
§ 13:50

§ 13:51

§ 13:52

Introduction

Notice to members: 91-69

Markups and markdowns

General markup/markdown considerations

Determination of prevailing market price—Notice to
members: 92-16

FINRA proposed revisions to markup/markdown rules
Suitability determination for recommendations

Best execution of customer orders—FINRA Rule 5310
Federal and state securities law issues

Transactions by FINRA members with nonmembers
Tender offer issues

Secondary market—Matching services—Prospectus
disclosure requirement

Confirmation disclosure requirements
Secondary market transactions—Net capital

Disclosure on customer statements of DPP and non-traded
REIT securities

FINRA over-the-counter bulletin board and DPP securities

FINRA rule on member private offerings and rule on
private placements

FINRA guidance on broker-dealer obligations to conduct
investigations in private placement offerings

Federal Antifraud Securities Laws apply to Reg D
offerings—Suggested due diligence procedures

VII. FINRA ROLLUP RULES

§ 13:53

Introduction

§ 13:53.50 FINRA member obligations when selling private

§ 13:54
§ 13:55

§ 13:56

Ixxxvi

placements
Previous FINRA rules

FINRA rollup rules; Application of the FINRA rollup
rules

—Regulation of rollups under the FINRA rollup rules



TaBLE oF CONTENTS

CHAPTER 14. STATE REGULATION OF
PRIVATE REAL ESTATE SECURITIES
TRANSACTIONS

I. THE STATE APPROACH TO THE PRIVATE
OFFERING EXEMPTION

§ 14:1 Introduction

§ 14:2 Preemption of offerings of “covered securities”
§ 14:3  Uniform Securities Act provisions

§ 14:4 Section 402(b)(9)

§ 14:5 SEC Rule 1001

§ 14:6 —Qualified purchasers

§ 14:7 —Offers

§ 14:8 —Notice

§ 14:9 —Resales

II. REGULATION D, NASAA, AND STATE BLUE SKY
STATUTES

§ 14:10 Generally
§ 14:11 Summary of ULOE

§ 14:12 —Accredited and nonaccredited investors
§ 14:13 —Registration requirements

§ 14:14 —Suitability and sophistication

§ 14:15 —Disqualification provisions

§ 14:16 —Filing and undertaking requirements

§ 14:17 —ULOE defenses

§ 14:18 Conclusions

§ 14:19 Use of the Internet and the State Approach to private
offering exemption

§ 14:20 Form U-7: Small Offerings Registration Form (SCOR)

§ 14:21 Crowdfunding—SEC, FINRA, and states

CHAPTER 15. BROKER-DEALER
COMPLIANCE FOR REAL ESTATE SECURITIES
OFFERINGS

§ 15:1 Overview of the process

§ 15:2 Who must register

§ 15:3 Legal analysis

§ 154 Failure to register

§ 15:5 Registration with the SEC

§ 15:6 Issuer’s exemption (Rule 3a4-1 under the 1934 Act)
§ 15:7 Conditions of Rule 3a4-1

§ 15:8 Step by step through the registration process
§ 15:9 Preliminary—Forming the entity

§ 15:10 Broker-dealer registration requirements

§ 15:11 SEC registration

Ixxxvii



§ 15:12
§15:13
§ 15:14
§ 15:15
§ 15:16
§ 15:17
§ 15:18
§ 15:19
§ 15:20
§ 15:21
§ 15:22
§ 15:23
§ 15:24
§ 15:25
§ 15:26
§ 15:27
§ 15:28
§ 15:29
§ 15:30
§ 15:31
§ 15:32
§ 15:33
§15:34
§ 15:35
§ 15:36

§ 15:37
§ 15:38
§ 15:39
§ 15:40
§ 15:41
§ 15:42
§ 15:43
§ 15:44
§ 15:45
§ 15:46
§ 15:47
§ 15:48
§ 15:49
§ 15:50
§ 15:51
§ 15:52
§ 15:53

§ 15:54
§ 15:55
§ 15:56
§ 15:57
§ 15:58

Ixxxviii

TAX-ADVANTAGED SECURITIES

FINRA membership

State registration

Commencing business

SIPC membership

State requirements

Associated persons (Rule 15b7-1 of the 1934 Act)

FINRA membership—Key issues

Standards for admission

Funding

Simultaneous state filings

Filing and processing Form U4

Notice Queues

Membership interview

Membership agreement

Deadlines

Form U4 amendments

Membership decision

Qualifying broker-dealer personnel

Qualification and registration requirements

Exempt associated persons

Qualification hierarchy

Requirement for certain principal registrations

Registering personnel

Operating a DPP or REIT securities broker-dealer

Financial responsibility of a DPP or REIT securities
broker-dealer

Other operational requirements

“Best efforts” offerings

—Rule 15¢2-4

—Rule 10b-9

Internet offerings

Net capital requirements

—Minimum net capital requirement—Existing rule

— —1992 amendments

— —Proposed amendments to the Net Capital Rule

— —Subordination agreements

—Aggregate indebtedness/net capital ratio requirement

—Maximum debt to equity requirement

—Reporting requirements

—Computation of net capital

— —Nonallowable Assets

— —“Haircuts”

— — —Commercial paper, bankers’ acceptances, and
certificates of deposit

— — —Government securities

— — —Nonconvertible debt securities

— — —Amendments to haircut rules

— —Summary

— —Aggregate indebtedness



TaBLE oF CONTENTS

§ 15:59 Rule 15¢3-3—Customer protection rule
§ 15:60 Bonding requirements

§ 15:61 SIPC membership

§ 15:62 FINRA assessments

§ 15:63 DPBD recordkeeping requirements

§ 15:64 Reporting obligations

§ 15:65 —Rule 17a-5
§ 15:66 —Rule 17a-11
§ 15:67 —Inadequate accounting records

§ 15:68 —Rule 17a-10

§ 15:69 —Trial balance

§ 15:70  —Records, maintenance and preservation
§ 15:71 Business continuity plans

§ 15:72 Regulation S-P

§ 15:73 Supervisory matters

§ 15:74 Controlling person liability

§ 15:75 Broker-dealer due diligence

§ 15:76 —Statutory provisions and case law

§ 15:77 —FINRA due diligence requirements

§ 15:78 —General principles of due diligence investigations

§ 15:79  —Due diligence checklist for a real estate securities
offering

§ 15:80 — —Offering materials

§ 15:81 — —Investigation of sponsor

§ 15:82 — — —Profile of the sponsor organization

§ 15:83 — — —Management ability

§15:84 — — —Partnership management

§ 15:85 — —Track record

§ 15:86 — —Conflicts of interest

§ 15:87 — —Tax aspects

§ 15:88 — —Property review

§ 15:89 — —Compensation arrangements

§ 15:90 — —Mechanics of offering

§ 15:91 — — —Investors—Suitability

§ 15:92 — — —Escrow agreement/capital contributions and
subscriptions

§ 15:93 — — —Documentation review

§ 15:94 — —Selling agreement

§ 15:95 FINRA guidance on broker-dealer obligations to conduct
investigations in private placement offerings

§ 15:96 Federal antifraud securities laws apply to Reg D
offerings—Suggested due diligence procedures

§ 15:97 FINRA guidance on blogs and social networking websites
§ 15:98 Broker-dealer disciplinary procedures; overview

§ 15:99 —FINRA disciplinary structure

§ 15:100 —FINRA audit activities

§ 15:101 —Types of disciplinary actions

§ 15:102 FINRA’s general principles applicable to all sanction
determinations

Ixxxix



TAX-ADVANTAGED SECURITIES

§ 15:103 Principle considerations in imposition of sanctions

§ 15:104 Broker-dealer disciplinary procedures; overview—Types of
disciplinary actions—Informal remedial action

§ 15:105 FINRA violators not subject to Censure

§ 15:106 Broker-dealer disciplinary procedures; overview—Types of
disciplinary actions—Formal remedial action

§ 15:107 — —SEC enforcement

§ 15:108 —The disciplinary hearing

§ 15:109 —The hearing decision

§ 15:110 —Disciplinary penalties

§ 15:111 — —Censure

§ 15:112 — —Fines

§ 15:113 — —Suspension

§ 15:114 — —Expulsion, revocation, or bar

§ 15:115 —Appeal process

§ 15:116  Anti-money laundering

§ 15:117 FINRA member private offerings
§ 15:118 FINRA rule on private placements

CHAPTER 16. OIL AND GAS PROGRAMS

I. INTRODUCTION

§ 16:1 Generally

§ 16:2 Economic interest

§ 16:3 Working (or operating) interest

§ 16:4 Participating interest

§ 16:5 Carved-out interests

§ 16:6 Carried interest

§ 16:7 Royalty interest

§ 16:8 Turn-key contract

§ 16:9 Secondary and tertiary recovery

§ 16:10 Farmout

§ 16:11 Overriding royalty interest

§ 16:12 Net profits interest

§ 16:13  Production payment

§ 16:14 Royalties, overriding royalties, and carried interests

§ 16:15 Completion costs

§ 16:16 Casing point

§ 16:17 [Reserved]

§ 16:18 Benefits and negatives of oil and gas programs; Benefits—
Supply/demand fundamentals

§ 16:19 — —Lower risk activities

§ 16:20 — —Tax advantaged cash flow
§ 16:21 — —Inflation protection

§ 16:22 — —Portfolio diversification

§ 16:23 — —Investment cycle

§ 16:24 —Negatives—Depleting asset
§ 16:25 — —Declining returns

XC



TaBLE oF CONTENTS

§ 16:26

— —Uncertainty

II. TAX ASPECTS

§ 16:27
§ 16:28
§ 16:29
§ 16:30
§ 16:31
§ 16:32
§ 16:33
§16:34
§ 16:35
§ 16:36
§ 16:37
§ 16:38

§ 16:39
§ 16:40
§ 16:41
§ 16:42
§ 16:43

Summary of tax advantages

Oil programs as pass-through vehicles

Passive loss rules

—Proposed regulations

— —Well-by-well determination

— —Limited liability

— —Effect of indemnity

— —Interest as both general and limited partner

— —Change of limited liability status

— —Spouse rule

— —Income recharacterization

—General partnership and convertible partnership
interests

—Royalty interests and production payments

Intangible drilling expenses and capital items

The 100 percent write-off—The functional allocation

Special allocations in oil and gas programs

Depletion allowance

§ 16:44 [Reserved]
§ 16:45 [Reserved]

§ 16:46  After the Tax Reform Act of 1984—Cash basis taxpayers

§ 16:47 —Accrual basis taxpayers

§ 16:48 —Under the Tax Reform Act of 1986

§ 16:49  At-risk provisions

§ 16:50 Farmouts

§ 16:51 Guaranteed payments to general partner

§ 16:52 Capital gain on sale

§ 16:53 Abandonment losses

§ 16:54 Exploratory geological and geophysical work

§ 16:55 Impact of state taxes

III. FULL DISCLOSURE: ECONOMIC AND BUSINESS
BACKDROP

§ 16:56 Generally

§ 16:57 Overview of oil and gas industry

§ 16:58 Types of programs

§ 16:59 Sponsor’s track record

§ 16:60 Investment by sponsor-operator

§ 16:61 Sponsor-promoter’s compensation

§ 16:62 Additional management compensation

§ 16:63 Is the sponsor a stock seller, a middleman, or an oil

businessman?
§ 16:64 Overcalls: Additional assessments
§ 16:65 Limited liability

§ 16:66

Disclosure checklist

xci



TAX-ADVANTAGED SECURITIES

IV. DISCLOSURE DOCUMENT
§ 16:67 Generally

V. FEDERAL AND STATE SECURITIES LAWS

§ 16:68 Oil interests as securities

§ 16:69 Exemptions from registration

§ 16:70 Special registration issues

§ 16:71  Other federal securities laws—The investment company
act of 1940 and the securities exchange act of 1934

§ 16:72  State securities or blue sky laws

§ 16:73  State guidelines for registration of oil and gas drilling

programs

§ 16:74 —Oil and gas program structures

§ 16:75 —Organization and offering expenses, management fees,
and program expenses

§ 16:76 —Sponsor requirements

§ 16:77 —Suitability and minimum purchase

§ 16:78 —Conflicts of interest

§ 16:79 —Farmouts

§ 16:80 —Assessments

§ 16:81 —Limited partners’ rights

§ 16:82 —Other substantive provisions

CHAPTER 17. LIVESTOCK (INCLUDING
CATTLE AND HORSES) FEEDING, BREEDING
AND HORSE RACING PROGRAMS

I. LIVESTOCK INVESTMENT PROGRAMS: OVERVIEW
§17:1  Generally

II. TYPES OF LIVESTOCK PROGRAMS

§ 17:2 Cattle feeding programs

§ 17:3 Cattle breeding programs

§ 17:4  Other livestock breeding programs

§ 17:5 Horse breeding and racing programs
§17:6 Ranching and dairy programs

III. ORGANIZATION OF AGRICULTURAL
INVESTMENTS

§ 17:7 Generally
§ 17:8 Management contracts
§ 17:9 Limited partnerships

IV. ACTIVITY ENGAGED IN FOR PROFIT
§17:10 Generally

xcil



TaBLE oF CONTENTS

§ 17:11 —Facts and circumstances test

§17:12 — —Method of operations

§ 17:183 — —Taxpayer or advisor expertise

§ 17:14 — —Time and effort

§17:15 — —Appreciation expectations

§ 17:16 — —Success in similar activities

§ 17:17 — —History of income or loss from activity

§ 17:18 — —Occasional profits

§17:19 — —Financial status of taxpayer

§ 17:20 — —Elements of personal pleasure or recreation

§ 17:21 [Reserved]

§ 17:22 Presumption that activity is engaged in for profit; General
presumption

§ 17:23 —Postponing determination of the presumption and effect
thereof—Special presumption

§ 17:24 —Effect of presumption

§ 17:25 Expected profits cannot include anticipated tax benefits

V. LIMITATION ON LOSSES: THE PASSIVE ACTIVITY
LOSS RULES

§17:26  Generally
§ 17:27 Self-employment income

VI. LIMITATIONS ON LOSSES—PARTNERSHIPS

§ 17:28 In general
§ 17:29 Tax basis of partnership interest
§ 17:30 —Guarantee issue

VII. LIMITATIONS ON LOSSES—AT-RISK PROVISIONS

§17:31 In general
§ 17:32 Investment tax credit

VIII. ACCOUNTING RULES

§ 17:33  Generally

§ 17:34  Section 447

§ 17:35  Section 448

§ 17:36  Section 263A

§ 17:37 —Expense election

§ 17:38 —Mechanics of the election

§ 17:39 —Costs required to be capitalized
§ 17:40 —Capitalization methods

§17:41 — —Farm price method
§17:42 — —Unit livestock price method
§ 17:43 — — —Safe harbors under the unit livestock method

§ 17:44 —Deductions for expenses incurred by casualties

xciii



TAX-ADVANTAGED SECURITIES

IX. LIVESTOCK ACTIVITY DEDUCTIONS (OTHER
THAN DEPRECIATION)

§ 17:45 In general

§ 17:46 [Reserved]

§ 17:47 Breeding or stud fees; generally

§ 17:48 —Business of breeding and raising livestock
§ 17:49 Purchase of a mare in foal

§ 17:50 [Reserved]

§ 17:51 Broodmare rental; generally

§ 17:52 —Condition to deducting rent

§ 17:53 —Lease versus sale—Concern

§17:54 — —Factors

X. DEFERRAL OF INCOME

§ 17:55 Disaster payments for crops
§ 17:56  Proceeds from livestock sold because of drought

XI. PREPAYMENTS OF EXPENSES

§ 17:57 Limitations on prepayment of expenses

§ 17:58 —Exceptions

§17:59 —Farming syndicates

§ 17:60 Limitations imposed by the Tax Reform Act of 1984
§ 17:61 General limitations

XII. DEPRECIATION

§ 17:62  Accelerated cost recovery system

§ 17:63 Recovery periods

§ 17:64 —Special issues relating to horses
§ 17:65 Amount of deduction

§ 17:66 Antichurning rules

§ 17:67 Election to expense cost of property

XIII. INVESTMENT TAX CREDIT
§ 17:68 Generally

XIV. SALES AND EXCHANGES OF LIVESTOCK

§ 17:69 Capital gain treatment

§ 17:70 —Horses held for “sporting purposes”
§ 17:71 Recapture provisions: Depreciation

§ 17:72  Original issue discount rules

§ 17:73 Installment sale provisions

§ 17:74 Tax-free exchanges of livestock

§ 17:75 —Like-kind exchanges of horses

XV. BASIS ISSUES
§ 17:76 Basis of livestock

XCiv



TaBLE oF CONTENTS

§ 17:77 Purchase price in excess of fair market value

§ 17:78 Treatment of taxpayer as the owner of livestock

§ 17:79 Purchase of a mare in foal—Allocating basis

§ 17:80 —Disadvantages of allocating purchase price to foal

§17:81 —Advantages of allocating purchase price to foal

§ 17:82 —Analysis of precedent—Precedent supporting no
allocation to foal

§ 17:83 — —Precedent supporting allocation to foal

XVI. CATTLE FEEDING AND BREEDING—BUSINESS
BACKDROP

§17:84 Generally

§ 17:85 Cattle feeding and breeding programs as “securities”

§ 17:86  Full disclosure—Business backdrop to cattle feeding

§ 17:87 —Business operations involved in feeding

§ 17:88 —Economics of the cattle industry

§ 17:.89 —Use of futures trading

§ 17:90 Drafting the disclosure document for a cattle feeding or
breeding program

§ 1791 —Risk factors

XVII. BUSINESS BACKGROUND: THOROUGHBREDS
AND STANDARDBREDS

§ 17:92 [Reserved]

§ 17:93 Thoroughbreds; overview
§17:94 —Breeding

§ 17:95 —Yearling and broodmare sales
§17:96 —Racing

§ 17:97 Standardbred industry

XVIII. CONCLUSION
§17:98 Generally

CHAPTER 18. FARMLAND AND
AGRICULTURE—THE “AGRI-BUSINESS” AND
TIMBER

I. INTRODUCTION

§ 18:1 Generally

§ 18:2 [Reserved]

§ 18:3 Non-livestock farming; agricultural programs: Simple tax
deferral versus long-term objectives

§ 18:4 Non-livestock farming; Agricultural programs: Simple tax
deferral versus long-term objectives—Orchards and
vineyards

Xcv



TAX-ADVANTAGED SECURITIES

§ 18:5 —Farmland

§ 18:6 Timber

§ 18:7 Limitations on losses: The passive activity loss rules
§ 18:8 Activity not engaged in for profit

II. TAX TREATMENT OF CROPS

§ 18:9 Timing of income recognition

§ 18:10 —Deferred reporting of income on sales of farm produce
§ 18:11 Sale of land with unharvested crops

§ 18:12 Exchanges of farm property

III. FARM EXPENSES

§ 18:13 Current expenses versus capital expenditures

§ 18:14 Business expenses and cash basis accounting

§ 18:15 Land clearing and land enrichment expenses

§ 18:16  Soil and water conservation expenditures

§ 18:17 Disposition of converted wetlands or highly erodible
croplands

§ 18:18 Purchase of farm with growing crops—Deductibility of
purchase price allocable to growing crops

§ 18:19 Farming syndicate rules

§ 18:20 Discharge from farm indebtedness

§ 18:21 Alternative minimum tax

IV. DEPRECIATION DEDUCTIONS AND INVESTMENT
TAX CREDIT

§ 18:22 Depreciation of trees, plants, bushes, and vines
§ 18:23 Reforestation credit

V. COMPLEX RECAPTURE OF VARIOUS ITEMS ON
SALES OF FARMLAND

§ 18:24 Generally

VI. TIMBER (INCLUDING CHRISTMAS TREES)

§ 18:25 General

§ 18:26  Currently deductible expenditures

§ 18:27 Capitalized expenditures and depletion

§ 18:28 Capital gain on disposition

§ 18:29 —Actual sale of timber

§ 18:30 —Deemed sale (triggered by cutting of timber)

§ 18:31 —Sale of timber with retained economic interest
§ 18:32 —Capital gain on disposition of Christmas trees
§ 18:33 Reforestation expenses

§ 18:34  Exclusive of forestry cost-sharing payments

VII. BUSINESS BACKGROUND
§ 18:35 Agriculture

Xcvi



TaBLE oF CONTENTS

§ 18:36  Timber

VIII. DUE DILIGENCE AND FULL DISCLOSURE
§ 18:37 Generally

CHAPTER 19. EQUIPMENT LEASING

I. INTRODUCTION

§19:1 Background
§ 19:2 Nontax considerations

§19:3 —Overview of equipment leasing business

§19:4 —Types of equipment programs

§19:5 —Investment considerations in equipment leasing programs
§ 19:6 —Distinguishing features of equipment leasing programs

§ 19:7 Tax considerations of equipment leasing
§ 19:8 Structure of the equipment lease transaction

II. PARTNERSHIPS AND TRADITIONAL EQUIPMENT
LEASING

§ 19:9 Section 465—The at-risk provision

§ 19:10 Limitation on deductibility of investment interest
§ 19:11 —Investment interest defined

§ 19:12 —Net investment income defined

§ 19:13 —Phase-in percentages

§ 19:14 —Section 163(d) before the 1986 TRA

§ 19:15 — —15 percent expense test

§ 19:16 — —Return test: Guarantee against loss

§19:17 Alternative minimum tax: Noncorporate taxpayers
§ 19:18 Alternative minimum tax: Corporate taxpayers

§ 19:19 Depreciation and the ACRS

§ 19:20 —Pre-ERTA depreciation

§19:21 — —Class life systems of depreciation

§ 19:22 — —Modified half-year convention

§ 19:23 — —Half-year convention

§ 19:24 —Depreciation under ACRS—Introduction
§ 19:25 — —ACRS: Before the 1986 TRA

§ 19:26 —1986 TRA ACRS amendments
§ 19:27 —1986 TRA ACRS amendments—Prescribed depreciation

methods
§ 19:28 — —Averaging conventions
§19:29 — —Revenue Procedure 89-5, half-year convention
§ 19:30 — —Mid-quarter convention
§ 19:31 — —Improvements
§ 19:32 — —Alternative depreciation system
§ 19:33 — —“Placed in service”
§ 19:34 — —Short taxable year

§ 19:35 —Effective dates and transitional rules
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§ 19:36
§ 19:37
§19:38
§19:39
§ 19:40
§ 19:41
§ 19:42

TAX-ADVANTAGED SECURITIES

— —Binding contracts

— —Self constructed property
— —Equipped buildings

— —Plant facilities

— —Placed in service

— —Sale-leaseback
Depreciation recapture

§ 19:43 [Reserved]

§ 19:44
§ 19:45

§ 19:46
§ 19:47
§19:48

§ 19:49
§ 19:50
§ 19:51

Tax benefits not generally available to partnerships; the
investment tax credit

Tax benefits not generally available to partnerships; The
investment tax credit—Noncorporate lessors

—At-risk requirement

—Used property limitation

—Basis reduction for property on which the investment
tax credit has been taken

—Pass-through of credit to lessee

—Recapture

—Section 179—Election to expense certain depreciable
business assets

III. EQUIPMENT LEASE OR FINANCING

ARRANGEMENT
§ 19:52 Background
§ 19:53 Traditional leasing
§ 19:54 —Guidelines from court cases—Frank Lyon Co. v. United
States
§ 19:565 — —Rice’s Toyota World, Inc. v. Commissioner
§19:56 — —Sowerby v. Commissioner
§ 19:57 — —Belz Investment Co. v. Commissioner
§ 19:568 — —Estate of Thomas v. Commissioner
§ 19:59 — —Comdisco, Inc. v. United States
§ 19:60 — —Sanderson v. Commissioner
§ 19:61 — —Mukerji v. Commissioner
§ 19:62 — —Torres v. Commissioner
§ 19:63 — —Coleman v. Commissioner
§ 19:64 — —Bussing v. Commissioner
§ 19:65 — —Gefen v. Commissioner
§ 19:66 — —Coleman v. Commissioner
§ 19:67 — —Larsen v. Commissioner
§19:68 — —L.W. Hardy Co. v. Commissioner
§19:69 — —Levy v. Commissioner

IV. MAJOR TAX PROVISIONS AFFECTING
EQUIPMENT LEASING

§ 19:70 [Reserved]

§19:71
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§ 19:72

§19:73

§ 19:74
§ 19:75
§ 19:76
§ 19:77

Leasing to tax-exempt entities; pre-1984 Tax Reform Act
Law—Tax-exempt use property

Leasing to tax-exempt entities; Pre-1984 Tax Reform Act
Law—Tax-exempt use property—Qualified technological
equipment

— —Service contracts

— —Short-term lease exception

— —Partnership provisions

Section 467

V. OPERATING THE PARTNERSHIP

§ 19:78
§ 19:79
§ 19:80

Sales and use taxes in multistate leasing
Unloading at crossover

Status of equipment leasing investments under current
law

VI. DISCLOSURE

§ 19:81
§ 19:82
§ 19:83
§19:84
§ 19:85
§ 19:86

VII.

§ 19:87
§ 19:88
§ 19:89
§ 19:90
§ 19:91
§ 19:92

Generally

Risk factors—Sample language

—General risks of ownership and operation of aircraft
—Aircraft regulation risks

—Communications industry risks

Tax risks—Sample language

STATE GUIDELINES FOR REGISTRATION OF
EQUIPMENT PROGRAMS

Generally

General overview

Sponsor requirements and investor suitability
Sponsor compensation

Conflicts of interest and operating restrictions
Conclusion

APPENDIX 19. Equipment Leasing

Volume 4C

CHAPTER 20. MOTION PICTURES
I. BACKGROUND

§ 20:1

Generally

II. USUAL BUSINESS FORMAT

§ 20:2 Amortization transaction
§ 20:3 Production service transaction
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III. THE AMORTIZATION TRANSACTION

§ 20:4 Generally

§ 20:5 Loan

§ 20:6 License

§ 20:7 Joint venture

§ 20:8 Intangible contract right to participate in profits
§20:9  Activity not engaged in for profit—Section 183
§ 20:10 Depreciation deductions

§ 20:11 —Sham transaction

§ 20:12 —Bona fide debt

§ 20:13 —Obligation in excess of fair market value

§ 20:14 —Contingent liability

§ 20:15 Depreciation under the income forecast method
§ 20:16  Depreciation of videocassettes

IV. AT-RISK RULE: SECTION 465

§ 20:17  Generally

§ 20:18 Computation of amount
§ 20:19 —Possible avoidance

§ 20:20 Transitional rules

§ 20:21 Holding an “interest”

V. THE PRODUCTION SERVICE TRANSACTION

§ 20:22 Financing versus production
§ 20:23 Advertising and marketing costs

VI. INVESTMENT CREDIT—REPEALED

§ 20:24 Transition property

§ 20:25 [Reserved]

§ 20:26  Post-1974 films; credit only on “new” films when placed in
service

§ 20:27 —Films qualifying for the credit

§ 20:28 —Investment credit base

§ 20:29 —Computation of the credit—General rule: Two-thirds

credit
§20:30 — —90 percent method
§ 20:31 — —Taxpayers entitled to the credit
§ 20:32 —Limitations of investment credits to amounts at risk

§ 20:33 —Subsequent purchasers

§ 20:34 —Lessees

§ 20:35 —Partnerships, subchapter S corporations, estates, or
trusts

§ 20:36  Pre-January 1, 1975 films

§ 20:37 —90 percent method

§ 20:38 —40 percent method

§ 20:39 —Two-thirds credit

§ 20:40 —Use of prior law
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VII. MISCELLENEOUS ISSUES
§ 20:41 “Produced film rents”

§ 20:42 Sound recordings

VIII. CONCLUSION

§ 20:43 Generally

CHAPTER 21. RESEARCH AND
DEVELOPMENT PROGRAMS

I. INTRODUCTION
§ 21:1 Generally

II. ADVANTAGES OF THE R&D PARTNERSHIP
ARRANGEMENT

§ 21:2 Advantages to the manufacturing company
§ 21:3 Advantages to investors

III. STRUCTURING R&D PARTNERSHIPS

§21:4 Background
§ 21:5 Choosing the general partner
§ 21:6 Three types of R&D partnerships

§ 21:7 —Royalty partnerships
§ 21:8 —Equity partnerships
§ 21:9 —dJoint ventures

§ 21:10 “Trade or Business” requirement

IV. TAX ASPECTS

§ 21:11 /Reserved]

§ 21:12 Section 174; summary of tax benefits of Section 174
§ 21:183 —Section 174 regulations

§ 21:14 —Qualifying expenditures

§ 21:15 —Computer software

§ 21:16 —Reduction of Section 174 benefits where the credit is also
used

§ 21:17 Capital gain treatment

§ 21:18 —Section 1235

§ 21:19 —Section 1221

§ 21:20 —Section 1221—The technology itself—Is it property?

§21:21 — — —Is it inventory?
§ 21:22 — —Investors’ interests in R&D partnerships
§ 21:23 — —Joint venture partnerships

§ 21:24 —Section 1231
§ 21:25 —Tax benefit rule
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§ 21:26  —Corn Products issue

§ 21:27 Original issue discount rules and imputed interest under
Section 483

§ 21:28 Risk considerations

§ 21:29 Alternative minimum tax

§ 21:30 —Individuals and other noncorporate taxpayers

§ 21:31 —Corporate taxpayers

§ 21:32 [Reserved]

§ 21:33 R&D partnership issues; depreciation

§ 21:34 —Capitalization rules

§ 21:35 —Allocation of research expenses to foreign source income

§ 21:36 —Considerations applicable to all partnership investments

§ 21:37 Research and development tax credit

§ 21:38 —Qualified research

§ 21:39 — —Business component

§ 21:40 — —Is the research to discover information that is
technological in nature?

§ 21:41 — —Process-of-experimentation test

§ 21:42 — —Functional purposes

§ 21:43 —Specific exclusions from eligibility

§ 21:44 — —Post-Research activities

§ 21:45 — —Customer adaptation

§ 21:46 — —Duplication research

§ 21:47 — —Surveys, studies, and other similar activities

§ 21:48 — —Section 174 requirements

§ 21:49 — —Special rules for internal use computer software

§ 21:50 —“Start-up” or pre-operating expenses

§ 21:51 —Qualified research expenses

§ 21:52 — —“Funded” research

§ 21:58 —Basic research expenses credit—In general

§ 21:54 — —Qualifying expenditures

§ 21:55 — —Qualified organizations

§ 21:56 — —Computation rules for revised basic research credit

§ 21:57 —Calculation of the credit

§ 21:58 —Miscellaneous provisions

V. CONCLUSION
§ 21:59  Generally

CHAPTER 22. THE “S CORPORATION”—ITS
POTENTIAL AS AN INVESTMENT VEHICLE

I. INTRODUCTION

§ 22:1 Recent tax legislation

§ 22:2 The 2004 tax legislation provisions

§ 22:3 Section 199A: The deduction for pass-through business
income
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§22:4
§ 22:5
§ 22:6
§ 22:7
§ 22:8
§ 22:9
§ 22:10

§ 22:11
§ 22:12

Limitation on deductibility of business interest

Factors in determining choice of entity

Choice of entity considerations after the 2017 TCJA

Avoidance of double taxation

Utilization of corporate losses

Avoidance of the corporate alternative minimum tax

Avoidance of the personal holding company and
accumulated earnings taxes

Additional benefits of the S Corporation entity

IRS Initiative on S corporation compliance

II. SUBCHAPTER S ACT

A.

§ 22:13
§22:14
§ 22:15
§ 22:16
§ 22:17
§ 22:18
§ 22:19
§ 22:20
§ 22:21
§ 22:22

§ 22:23

§ 22:24
§ 22:25
§ 22:26
§ 22:27

B.

§ 22:28
§ 22:29
§ 22:30
§ 22:31

§ 22:32

C.

§ 22:33
§ 22:34
§ 22:35
§ 22:36

§ 22:37

ELIGIBILITY REQUIREMENTS

Generally

—Eligible corporations

—Eligible shareholders

— —Qualified subchapter S subsidiaries

— —Trusts and estates as shareholders—Introduction

— —Qualified subchapter S trust

— —Electing small business trusts

Summary of trusts as S corporation shareholders

Generally—Requirement of one class of stock

— —Redemptions, buy-sell agreements, and restrictions on
transfers

— —Other instruments, obligations, or arrangements
treated as equity

— —Straight debt safe harbor

— —Options, warrants, and similar instruments

— — —Safe harbor for certain options

— —Convertible debt

ELECTION AND TERMINATION OF ELECTION

Election mechanics

Shareholders’ consents

Termination by revocation

Termination for failure to qualify as a small business
corporation

Termination where there is excess passive investment
income

PASSIVE INVESTMENT INCOME

Generally
—Passive investment income defined
—Tax imposed on excess passive investment income

—Elections to avoid Section 1375— Section 1368(e)(3)
election
—Deemed dividend election
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§ 22:38 —“Previously taxed income” election

D. RELIEF FROM INADVERTENT TERMINATION
§ 22:39  Generally

III. TAX TREATMENT OF CERTAIN ITEMS

§ 22:40 Investment interest limitation

§ 22:41 —Treatment of interest expense in the S corporation
context

§ 22:42 — —Interest incurred by a pass-through entity and passed
through to its owners

§ 22:43 — —Interest on debt incurred to acquire an interest in a
pass-through entity

§ 22:44 — —Debt financed distributions from the pass-through
entity to its owners

§ 22:45 — —Self-charged interest

§ 22:46 — — —Direct loan to S corporation

§ 22:47 Worthless stock and worthless debt—The S corporation’s
own stock or debt

§ 22:48 —Third-party debt
§ 22:49 Discharge of indebtedness income

IV. LIMITATION ON PASSIVE LOSSES UNDER THE
1986 TAX REFORM ACT

§ 22:50 Overview

§ 22:51 Definition of passive activity

§ 22:52  Affected taxpayers

§ 22:5683 “Material participation”

§ 22:54 Impact on S corporation shareholders and limited partners

V. COMPARISON OF TAXATION OF PARTNERS
COMPARED TO TAXATION OF S CORPORATION
SHAREHOLDERS

§ 22:55 Determining basis

§ 22:56  Final Regulations on basis of indebtedness

§ 22:57 Determining basis—Case law governing basis

§ 22:58 Allocation of tax items

§ 22:59 Allowances of losses and deductions—Active business loss
limitation under the 2017 Tax Cuts and Jobs Act (TCJA)

§ 22:60 —Disposition of S stock when losses are suspended

§ 22:61 Atrisk

§ 22:62 Distribution of appreciated property—Rules before 1987

§ 22:63 —Distributions after the 1986 Act

§ 22:64 — —Repeal of the General Utilities doctrine
§ 22:65 — —Amended Section 1374
§ 22:66 — —Transition rules for C corporations electing S

corporation status
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§ 22:67 Required estimated tax payments

§ 22:68 Recapture of inventory appreciation upon conversion from
a C corporation to an S corporation

§ 22:69 Audit procedures—Under the 1996 Act

§ 22:70 —Statute of limitations

§ 22:71 Taxable year

§ 22:72 —Permissible fiscal years without a Section 444 election

§ 22:73 —Eligibility

§ 22:74 —Section 7519: Required returns

§ 22:75 —Applicable percentage

§ 22:76 —Adjusted highest Section 1 rate

§ 22:77 —Net base year income

§ 22:78 —Applicable payments

§ 22:79 —Refunds of required payments

§ 22:80 —Penalties

§ 22:81 State income tax considerations

§ 22:82  Entity classification

VI. COMPARISON OF PARTNERSHIP AND S
CORPORATION PROVISIONS SUMMARY—CHART

§ 22:83  Generally

VII. ELECTION BY A SMALL BUSINES TO BE AN S
CORPORATION

§ 22:84 Generally
§ 22:85 Instructions for Form 2553

CHAPTER 23. THE IRS AUDIT PROGRAM:
REPORTING REQUIREMENTS AND PREPARER
LIABILITIES—PENALTY PROVISIONS AND
ETHICAL CONSIDERATIONS FOR TAXPAYERS
AND THEIR ADVISORS

I. INTRODUCTION

§23:1 Generally

§ 23:2 Tax shelters generally

§ 23:3 IRS response to abusive shelters: Aggressive litigation
§ 23:3.10 Extended statute of limitations

§ 23:3.20 Increased enforcement

§ 23:3.30 Mandatory disclosure

§ 23:3.40 Codification of economic substance doctrine

II. OBLIGATIONS OF TAXPAYERS AND MATERIAL
ADVISERS

§23:4  Section 6112: List-keeping requirements of “material
advisors” concerning “reportable transactions”
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§ 23:5 Section 6111—Disclosure requirements of “reportable
transactions”

§ 23:6 Definition of “material advisor”

§ 23:7 Definition of “reportable transactions”

§ 23:8 “Listed transactions”—Introduction

§ 23:9 “Listed transactions” and “transactions of interest”—
Timing of required disclosure

§ 23:10 “Listed transactions”—Extended period of limitations on

assessments
§ 23:11 —“Confidential transactions”
§ 23:12 —Transactions with “contractual protection”
§ 23:13 —“Loss transactions”

§ 23:14 —Transactions with “significant book-tax differences”—
Before being de-listed by Notice 2006—6

§ 23:15 —Transactions involving a “brief asset holding period”—
Before being delisted by the final regulations

§ 23:16 “Listed transactions” and “transactions of interest”—Added
as “reportable transactions” under 2006 proposed
regulations

§ 23:17 Patented transactions category of reportable transactions

§ 23:18 Disclosure requirements of a taxable party to a “prohibited
tax shelter transaction”

§ 23:19  Section 4965—The excise tax on “tax-exempt entities”
engaging in “prohibited tax-shelter transactions”

III. PENALTY PROVISIONS FOR TAXPAYERS AND
MATERIAL ADVISORS AFTER THE 2004 ACT AND
THE 2006 TIPRA

§ 23:20 Section 6707A—Failure to disclose a “reportable
transaction”

§ 23:21 SEC disclosure requirements under Section 6707A

§ 23:22  Section 6707—Penalty for failure to furnish information
regarding “reportable transactions”

§ 23:283  Section 6708 penalty for failure to maintain “investor lists”

§ 23:24  Sections 6707 and 6708 penalties resolution proposal

§ 23:25 Modified accuracy-related penalty for “listed transactions’
and other “reportable transactions”

§ 23:26  “Strengthened” reasonable cause exception

§ 23:27 The reasonable cause exception

§ 23:28 “Disqualified tax advisor”

§ 23:29 Disqualified opinions

§ 23:30 [Reserved]

§ 23:31 Penalty procedural requirements

§ 23:32  Section 6662: The accuracy-related penalty

§ 23:33 —Negligence penalty

4

§ 23:34 — —Reasonable cause/good faith
§ 23:35 — —Reasonable basis
§ 23:36 — —Adequate disclosure

§ 23:37 —Substantial understatement of income tax
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§ 23:38
§23:39
§ 23:40
§ 23:41
§ 23:42
§ 23:43
§ 23:44
§ 23:45
§ 23:46
§ 23:47
§ 23:48
§ 23:49

— —Substantial authority

— —Adequate disclosure

— —Tax shelter items

— —dJudicial review

—Substantial valuation misstatement

—Substantial overstatement of pension liabilities

—Substantial estate or gift tax valuation understatement

—“Reasonable cause” exception

Fraud penalty

“Underpayment” defined

Section 6700: Promoting abusive tax shelters

Section 7408: Actions to enjoin conduct related to tax
shelters and “reportable transactions”

IV. PENALTY PROVISIONS UNDER PREVIOUS LAW

§ 23:50
§ 23:51

§ 23:52
§ 23:53

§ 23:54
§ 23:55
§ 23:56
§ 23:57
§ 23:58
§ 23:59
§ 23:60
§ 23:61
§ 23:62
§ 23:63
§ 23:64
§ 23:65
§ 23:66
§ 23:67
§ 23:68
§ 23:69
§ 23:70
§23:71
§ 23:72
§ 23:73
§ 23:74
§ 23:75

Section 6661: Substantial understatement of liability

—Avoiding the penalty: Non-tax shelter items—Disclosure
of non-shelter items

—Substantial authority

—Avoiding the penalty: Tax shelter items—Substantial
authority plus

—Effect of amended return

Section 6659: Penalty for valuation overstatements

Section 6653(a): Negligence penalty

—Fraud penalty

Section 6111: Registration of tax shelters

—“Tax shelter ratio” defined

—“Investor” defined

—What constitutes “representations”

—“Investment base” defined

—“Substantial investment” defined

—Exceptions to registration requirements

—Projected income investment

—Persons required to register tax shelters

—Designation agreement

—Registration and disclosure to investors

—Notification responsibilities

—Obligation of investors concerning filing Form 8271

—Amended tax registration filings

—Penalties

Section 6112: Maintenance of investor lists

—Persons required to maintain investor lists

—Penalties

V. PARTNERSHIP AUDIT PROVISIONS
A. THE NEW PARTNERSHIP LEVEL AUDIT RULES

§ 23:76

EFFECTIVE AFTER DECEMBER 31, 2017

Overview of the new partnership audit rules
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§ 23:76.10 Reasons for the new partnership audit rules

§ 23:76.20 Analysis of the new partnership audit rules

§ 23:76.30  Considerations when amending existing partnership
agreements

§ 23:76.40 Notice 2016-23

§ 23:76.50 Practical implications of the new partnership audit
rules

B. PARTNERSHIP AUDITS THROUGH TAXABLE YERS
ENDING DECEMBER 31, 2017

§ 23:76.80 Law prior to the 1982 Tax Equity and Fiscal
Responsibility Act (“T'EFRA”)

§ 23:77 Partnership audits after TEFRA

§ 23:78 Section 6231(b)(3) assessments

VI. INFORMATION REPORTING
§ 23:79 Background

§ 23:80 Returns relating to exchanges of partnership interests
involving unrealized receivables; background

§ 23:81 —Penalties

§ 23:82 Broker reporting exemption for publicly traded
interests

§ 23:82.50 Section 6045B; reporting of actions affecting basis

§ 23:83 Nominee reporting to partnership; the 1986
requirements

§ 23:84 —The regulations

§ 23:85 — —Information to be furnished by partnership

§ 23:86 — —Information to be furnished by nominees

§ 23:87 — — —Timing and required statements from nominee
to beneficial owner

§ 23:88 — — —Clearing agency exception

§ 23:89 — — —REMICs

§ 23:90 —Interaction between nominee reporting requirements
and Section 6050k

§ 23:91 —Information reporting by partnerships with tax-
exempt partners

§ 23:92 Reporting mortgage interest

§ 23:93 Information reporting of real estate transactions;
background

§ 23:94 —The regulations—Reportable real estate transactions

§ 23:95 —Exceptions to the reporting requirement

§ 23:96 —The “reporting person”

§ 23:97 Reporting cancellation of indebtedness income

VII. INTEREST PROVISIONS

§ 23:98 Interest paid by the taxpayer; the 1998 Act
§ 23:99 —Interest provisions—Generally
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§ 23:100

§ 23:101
§ 23:102
§ 23:103
§ 23:104
§ 23:105

—Interest on substantial underpayments attributable to
“tax motivated transactions”

—Interest on underpayments and penalties

—Interest on failure to file and penalty

Interest paid by the government

Advance payments of deficiencies and interest

Deposits made to suspend the running of interest

VIII. ETHICAL AND PRACTICAL CONSIDERATIONS

A.

§ 23:106
§ 23:107
§ 23:108

§ 23:109

§ 23:110
§ 23:111
§23:112
§23:113

§ 23:114
§ 23:115

B.

§ 23:116
§ 23:117

§ 23:118
§ 23:119
§ 23:120
§ 23:121

§ 23:122
§ 23:123
§ 23:124
§ 23:125
§ 23:126
§ 23:127
§23:128
§ 23:129

FOR THE PROFESSIONAL ADVISOR

TAX PREPARER STANDARDS OF CONDUCT,
GENERALLY

Introduction

Preparer penalties—Generally

Preparer penalties after the 2008 Act—Sections 6694(a)
and 6694(b) as amended

Preparer penalties before the 2007 Act—Section
6694(a)—Understatements due to unrealistic positions

—Section 6694(b)—Penalty for willful or reckless conduct

Section 6701: The aiding and abetting provision

Expansion of the confidentiality privilege

Formal Opinion 346: The American Bar Association’s
Standing Committee on Ethics and Responsibility;
background

—Revised ABA Opinion 346

Formal ABA Opinion 346: The American Bar As-
sociation’s standing committee on ethics and responsibil-
ity; background—Formal Opinion 85-352

TREASURY DEPARTMENT RULES OF PRACTICE—
2005 REVISION OF IRS CIRCULAR 230

Overview of IRS Circular 230

Contingent fees for services in connection with IRS
matter

Best practices for tax advisors under IRS Circular 230
Standards with respect to tax returns and other papers
“Covered opinions”

—Significant purpose of tax avoidance or evasion—
Additional factors—Reliance opinion

—Marketed opinion
—Conditions of confidentiality
—Contractual protection
—Excluded opinions

— —State or local bond opinions
—Standards of review

— —“Marketed opinions”

— —“Limited scope opinions”
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§ 23:130 —Overall conclusion

§ 23:131 — —Competence to provide an opinion and reliance on
the opinions of others

§ 23:132 —Required disclosures

§ 23:133 Compliance procedures

§ 23:134 Requirements for “other written advice”

IX. OFFERS IN COMPROMISE
§ 23:135 Generally

X. THE TAXPAYER BILL OF RIGHTS

§ 23:136 ' TAMRA provisions

§ 23:137 Taxpayer interviews

§ 23:138 Levies and liens

§ 23:139 Recovery of administrative and litigation costs
§ 23:140 Additional taxpayer protection provisions

XI. TAXPAYER BILL OF RIGHTS 2
§ 23:141 Generally

XII. TAX CODE PENALTY PROVISIONS
§ 23:142  Generally

XIII. IRS PUB. NO. 1 — “YOUR RIGHTS AS A
TAXPAYER” (REV’D MAY 2005)

§ 23:143  Generally

XIV. DEPARTMENT OF THE TREASURY FORMS

§ 23:144 Instructions for Form 8886

§ 23:145 Form 8886: Reportable Transaction Disclosure Statement
(revised December 2007)

§ 23:146 Instructions for Form 8275

§ 23:147 Form 8275: Disclosure Statement

§ 23:148 Instructions for Form 8275-R

§ 23:149 Form 8275-R: Regulation Disclosure Statement

§ 23:150 Form 13976: “Itemized Statement Component of Advisee
List” with instructions

CHAPTER 24. THE LIMITED PARTNERSHIP
AS AN INVESTMENT VEHICLE FOR TAX-
ADVANTAGED INVESTMENTS

I. THE PARTNERSHIP
§ 24:1 Introduction
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§ 24:2 [Reserved]

§ 24:3  Uniform laws governing partnerships—Uniform Limited
Partnership Act

§ 24:4 —Uniform Partnership Act

II. LIMITED PARTNERSHIP AGREEMENT

§ 24:5 Partnership name

§ 24:6 Principal place of business

§ 24:7 Term of the partnership

§ 24:8 Classification of the entity as a partnership for federal

income tax purposes
§ 24:8.50 —Classification for federal tax purposes—Historical

rules

§ 24:9 [Reserved]

§ 24:10 Limited partners—Limited partners as investors

§ 24:11 —Transferability of partnership interests—Are
partnership interests assignable?

§ 24:12 —Liabilities of assignor and assignee

§ 24:13 —Use of depositary receipts in limited partnership
transactions

§24:14 — —Initial issuance of depositary receipts

§ 24:15 — —Depositary agreement

§ 24:16 — —Transfers of depositary receipts

§ 24:17 — —Surrender of depositary receipts to become a
substituted limited partner

§ 24:18 — —Voting rights

§ 24:19 —Assessment of limited partnership interests

§ 24:20 —The issue of control: What constitutes control

§ 24:21 — —Safe harbor provisions

§ 24:22 — —Securities laws guidelines

§ 24:23 [Reserved]

§ 24:24 Financial considerations affecting the partnership;
taxable year

§ 24:25 Financial considerations affecting the partnership;
taxable year—25 percent test

§ 24:26 — —Grandfathered fiscal year

§ 24:27 — —Revenue Procedure 87-32: Guidelines for establish-
ing a natural business year

§ 24:28 — —Section 444

§ 24:29 — —Eligibility

§ 24:30 — —Section 7519

§ 24:31 —Capital contributions—Statutory Provisions

§ 24:32 —Additional contributions

§ 24:33 —Allocations of profits, losses, and distributions—
Statutory provisions

§ 24:34 —Tax considerations

§ 24:35 —Role of capital accounts

§ 24:36 —Distributions—Interim distributions

§ 24:37 —Distribution of assets upon dissolution
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§ 24:38 —Distributions in kind
§ 24:39 —Liability for return of distributions and capital
contributions

§ 24:40 [Reserved]

III. THE GENERAL PARTNER

§ 24:41 General partners; rights, powers, and obligations—
Agency
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