Index

ACCOUNTING
Cost Accounting Standards, 1:10
Cost or pricing data, accounting and
estimating methods, 4:23, 5:6

ACTUAL KNOWLEDGE
Cost or pricing data, 6:14

ADEQUATE PRICE COMPETITION
Truth in Negotiations Act, this index

APPEAL AND REVIEW
Truth in Negotiations Act, appealing
agency denials of exceptions, 3:31

ATTORNEY’S FEES
Recovery of, 14:2

AUDITS

Five points of defective pricing, audit
guidance, 13:4

Government Audit Rights, this index

Preaward audit findings, government dis-
regard, 7:8

Prime contractor’s audit of
subcontractor’s records, 10:10

BREACH OF CONTRACT
Other government remedies, 1:11

BURDEN OF PROOF
Causation of price increase, 8:2
Damages, this index
Defective data, government reliance, 7:2
False Claims Act, 16:9, 16:12
Litigation and Proof, this index

CATEGORIES OF COST DATA
Cost or Pricing Data, this index

CAUSATION OF PRICE INCREASE
Generally, 8:1 to 8:14
Actual contractor price concession, 8:5
Burden of proof, 8:2
Conflicting signals from cost data, 8:11
Countervailing errors, 8:8
Inconsistent government positions, 8:10
Intervening causes or events, 8:12
Lower government position, 8:6

CAUSATION OF PRICE INCREASE

—Cont’d

Lower known price, 8:7

No pricing alternatives, 8:14

Omission of obvious, 8:13

Overview, 8:1

Proof of causation
generally, 8:3 to 8:14
actual contractor price concession, 8:5
conflicting signals from cost data, 8:11
countervailing errors, 8:8
inconsistent government positions, 8:10
intervening causes or events, 8:12
lower government position, 8:6
lower known price, 8:7
no pricing alternatives, 8:14
omission of obvious, 8:13
unknown or unexplained effect, 8:9
unsuitable or unusable data, 8:4

Rebuttable presumption, 8:2

Unknown or unexplained effect, 8:9

Unsuitable or unusable data, 8:4

CERTIFICATION OF DATA
Generally, 9:1 to 9:6
Absence of certification, 9:5
Effective date of certificate, 9:3
Limitations on certification, 9:6
Timing of certificate, 9:2
Unauthorized certificates, 9:4
Unintended certificates, 9:4

COMMERCIAL LINE ACQUISITIONS
Truth in Negotiations Act, this index

COMPETITION

Adequate price competition. Truth in
Negotiations Act, this index

COMPUTERS

Cost or pricing data, computer runs and
models, 4:19

CONSTRUCTIVE KNOWLEDGE
Cost or pricing data, 6:15
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CONTRACT PRICES
Postaward renegotiation, 2:8

COST ACCOUNTING STANDARDS
Generally, 1:10

COST OR PRICING DATA
Generally, 4:1 to 4:27

Accounting and estimating methods, 4:23,

5:6
Availability. Reasonable availability,
below
Categories of cost data
generally, 4:12 to 4:25
accounting and estimating methods,
4:23
computer runs and models, 4:19
cost analyses and studies, vendor, 4:16
historical or actual costs, 4:13
indirect rates, 4:22
inventory, 4:20
labor hours, rates, and data, 4:21
make-buy decisions, 4:17
management decisions, 4:24
overhead rates, 4:22
production processes, changes in, 4:18
profit plans and rates, 4:25
purchase orders and history, vendor,
4:15
quotations, vendor, 4:14
Computer runs and models, 4:19
Contractor statements regarding cost data,
4:11
Cost analyses and studies, vendor, 4:16
Cost data vs. math errors, 4:10
Definition of cost or pricing data
generally, 4:2 to 4:5
decisional definitions, 4:5
key factors in defining, below
regulatory definitions, 4:4
statutory definition, 4:3
Disclosure and Government Knowledge
of Data, this index
Forward pricing rate agreements, 4:27
Government knowledge. Disclosure and
Government Knowledge of Data,
this index
Historical or actual costs, 4:13
Indirect rates, 4:22, 6:7
Inventory, 4:20
Judgments vs. facts, 4:7
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COST OR PRICING DATA—Cont’d

Key factors in defining cost or pricing
data
generally, 4:6 to 4:11
contractor statements regarding cost
data, 4:11
cost data vs. math errors, 4:10
judgments vs. facts, 4:7
proposals vs. cost data, 4:9
sound estimating vs. unreliable data,
4:8
Knowledge. Disclosure and Government
Knowledge of Data, this index
Labor hours, rates, and data, 4:21
Lag time
collecting and disclosing data, 5:4
organizational lag time, 5:5
Make-buy decisions, 4:17
Management decisions, 4:24
Math errors, cost data vs., 4:10
Negotiated price, “‘significant’ effect on,
4:26
Overhead rates, 4:22, 6:7
Overview
generally, 4:1
reasonable availability of data, 5:1
Price agreement, availability of data after
generally, 5:8
no liability for postagreement data, 5:9
relevance of postagreement data, 5:10
sweep data, postagreement, 5:11
Production processes, changes in, 4:18
Profit plans and rates, 4:25
Proposals vs. cost data, 4:9
Purchase orders and history, vendor, 4:15
Quotations, vendor, 4:14
Reasonable availability
generally, 5:1 to 5:11
accounting and estimating system
constraints, 5:6
determining reasonable availability
generally, 5:2 to 5:6
accounting and estimating system
constraints, 5:6
lag time in collecting and disclosing
data, 5:4
organizational lag time, 5:5
subcontractor data, availability, 5:7
urgency of government require-
ments, 5:3
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COST OR PRICING DATA—Cont’d
Reasonable availability—Cont’d
lag time in collecting and disclosing
data, 5:4
overview, 5:1
subcontractor data, 5:7
urgency of government requirements,

Sound estimating vs. unreliable data, 4:8

Subcontractor data, reasonable avail-
ability, 5:7

Sweep data, postagreement, 5:11

COVERAGE
Purpose, History, and Coverage, this
index

DAMAGES
Generally, 11:1 to 11:19
Baseline for defective pricing damages
generally, 11:10 to 11:14
disclosed data, removal from baseline,
11:11
evaluated baseline, 11:13
inverted baselines, 11:14
negotiated baseline, 11:13
proposed baseline, 11:12
Burden of proof
generally, 11:2 to 11:6
government’s burden and rebuttable
presumption, 11:3
undecided damages, 11:4
undisputed damages, 11:5
unproven damages, 11:6
Calculations, examples
generally, 11:7 to 11:9
labor cost damages, 11:9
material cost damages, 11:8
Contract types and calculation of dam-
ages, 11:19
Disclosed data, removal from baseline,
11:11
Evaluated baseline, 11:13
Government’s burden and rebuttable
presumption, 11:3
Inverted baselines, 11:14
Labor cost damages, examples, 11:9
Labor costs and mitigation factors, 11:17
Limiting or mitigating factors
generally, 11:15 to 11:19

contract types and calculation of dam-
ages, 11:19

DAMAGES—Cont’d
Limiting or mitigating factors—Cont’d

labor costs and mitigation factors,
11:17

material costs and mitigation factors,
11:16

overhead costs and mitigation factors,
11:18

Material cost damages, examples, 11:8

Material costs and mitigation factors,
11:16

Mitigating factors. Limiting or mitigating
factors, above

Negotiated baseline, 11:13

Overhead costs and mitigation factors,
11:18

Overview, 11:1

Proposed baseline, 11:12

Undecided damages, burden of proof,
11:4

Undisputed damages, burden of proof,
11:5

DATA

Certification of Data, this index

Cost or Pricing Data, this index

Disclosure and Government Knowledge
of Data, this index

Other data. Truth in Negotiations Act, this
index

Subcontractor Data, this index

DEFECTIVE DATA, GOVERNMENT
RELIANCE
Generally, 7:1 to 7:18
Agreement of parties on pricing
methodology, 7:9
Bottom-line negotiations, reliance and,
7:3
Burden of proof, 7:2
Cherry picking prohibited, 7:14
Conduct of parties during negotiations,
7:10
Constructive knowledge, 7:18
Data known to be defective, no reliance
on, 7:15
Disregard
cost data at issue, 7:7
preaward audit findings, 7:8
Imputed knowledge, 7:18
Limited government review of data, 7:6
Most favored customer clause, 7:12
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DEFECTIVE DATA, GOVERNMENT
RELIANCE—Cont’d
No government review of data, 7:6
Nonreliance
admitted government nonreliance, 7:5
proof of nonreliance, below
Nonreliance. Proof of nonreliance, below
Overview, 7:1
Patent ambiguities, no reliance on, 7:16
Preaward audit findings, government dis-
regard, 7:8
Price analysis and independent estimates,
7:11
Pricing methodology, agreement of par-
ties, 7:9
Proof of nonreliance
generally, 7:4, 7:8 to 7:12
conduct of parties during negotiations,
7:10
most favored customer clause, 7:12
preaward audit findings, government
disregard, 7:8
price analysis and independent
estimates, 7:11
pricing methodology, agreement of
parties, 7:9
Reasonableness of reliance
generally, 7:13 to 7:18
data known to be defective, no reliance
on, 7:15
no cherry picking, 7:14
no constructive or imputed knowledge,
7:18
patent ambiguities, no reliance on, 7:16
unrealistic conditions, no reliance on,
7:17
Rebuttable presumption, 7:2
Rejection of cost data at issue, 7:7
Unrealistic conditions, no reliance on,

7:17
DEFENSES

Contractor defenses, summary, 13:5
Offsets, this index

DISCLOSURE AND GOVERNMENT
KNOWLEDGE OF DATA
Generally, 6:1 to 6:19
Actual knowledge of cost or pricing data,
6:14
Constructive knowledge of cost or pricing
data, 6:15
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DISCLOSURE AND GOVERNMENT
KNOWLEDGE OF DATA—Cont’d
Contractors, no duty to use, analyze, or
create data
generally, 6:16
analyzing data, 6:18
creating data, 6:19
use of data, 6:17
Contractor’s disclosure of data
generally, 6:8
disclosure and key factors, 6:12
insufficient disclosure and key factors,
6:11
physical delivery and significance, 6:9
specific identification and significance,
6:10
Government knowledge of cost or pricing
data
generally, 6:13
actual knowledge of cost or pricing
data, 6:14
constructive knowledge of cost or pric-
ing data, 6:15
Overview, 6:1
Proper government official, disclosure to
generally, 6:5
contracting officer and price negotia-
tion team, 6:6
overhead and indirect rates, govern-
ment official reviewing, 6:7
Standards governing disclosure
generally, 6:2
other factors defining standards, 6:4
statutory purpose as guide, 6:3

DOCUMENTS
Litigation and proof, 13:7

ESTIMATES AND ESTIMATING
Cost or pricing data, accounting and
estimating methods, 4:23, 5:6

Price analysis and independent estimates,
7:11
Sound estimating vs. unreliable data, 4:8

EVIDENCE
Litigation and Proof, this index

EXCEPTIONS
Truth in Negotiations Act, this index

FALSE CLAIMS ACT
Generally, 1:7, 16:1 et seq.
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FALSE CLAIMS ACT—Cont’d
Burden of proof, 16:9, 16:12
Elements of proof, 16:10, 16:11, 16:13
Legislative history, 16:4, 16:5
Litigation, 16:7 et seq.

Policies linking defective pricing and
fraud, 16:6

Procedural issues, 16:14 to 16:17

Statute of limitations, 16:17

Stay of proceedings, 16:15

Wartime pricing, 16:3

FALSE STATEMENTS ACT
Generally, 1:7

FORFEITURE

Loss of documents, forfeiture due to,
12:14

FRAUD

Program Fraud Civil Remedies Act of
1986, 1:8

GAO
Government Audit Rights, this index

GOVERNMENT AUDIT RIGHTS
Generally, 15:1 to 15:15
Excepted offerors and contractors, author-
ity to audit, 15:7
GAO audit authority
generally, 15:11 to 15:15
judicial precedent defining authority,
15:14
regulatory authority, 15:13
statutory authority, 15:12

subcontract records, GAO access,
15:15
Judicial precedent
GAO audit authority, 15:14
postaward audits of covered
(nonexcepted) contractors, 15:6
Overview, 15:1
Postaward audit for subcontractors, 15:9

Postaward audits of covered
(nonexcepted) contractors

generally, 15:3 to 15:6
judicial precedent, 15:6
regulatory authority, 15:5
statutory authority, 15:4
Preaward audits
government disregard of findings, 7:8
offerors, covered (nonexcepted), 15:2

GOVERNMENT AUDIT RIGHTS
—Cont’d
Preaward audits—Cont’d
subcontracts, covered (nonexcepted),
15:8
Subcontractors

GAO access to subcontract records,
15:15
postaward audit, 15:9
preaward audits for covered
(nonexcepted) subcontracts, 15:8
Subpoena authority, DCAA, 15:10

GOVERNMENT KNOWLEDGE OF
DATA
Disclosure and Government Knowledge
of Data, this index

GOVERNMENT RELIANCE ON
DEFECTIVE DATA

Defective Data, Government Reliance,
this index

HISTORY
Purpose, History, and Coverage, this
index
Truth in Negotiations Act, 2:2 to 2:4

INDEMNIFICATION

Liability of subcontractor to government
and prime contractor, suggested
indemnification clause, 10:14

INTEREST ON CLAIMS
Generally, 14:3

INTRODUCTION

Generally, 1:1 to 1:11

Breach of contract, 1:11

Capsule, defective pricing requirements,

1:2

Cost Accounting Standards, 1:10

Cost regulations, allowable, 1:9

False Claims Act, 1:7

False Statements Act, 1:7

Other government remedies
generally, 1:6 to 1:11
breach of contract, 1:11
Cost Accounting Standards, 1:10
cost regulations, allowable, 1:9
False Claims Act, 1:7
False Statements Act, 1:7

Program Fraud Civil Remedies Act of
1986, 1:8
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INTRODUCTION—Cont’d
Panorama of defective pricing, 1:1

Program Fraud Civil Remedies Act of
1986, 1:8
Truth in Negotiations Act, this index

INVENTORY
Cost or pricing data, 4:20

JURISDICTION
Generally, 14:9

KNOWLEDGE

Disclosure and Government Knowledge
of Data, this index

LACHES
Generally, 14:6

LAG TIME
Collecting and disclosing data, 5:4
Organizational lag time, 5:5

LITIGATION AND PROOF
Generally, 13:1 to 13:13
Audit guidance on five points of defective
pricing, 13:4
Burden. Government’s burden, below
Circumstantial evidence, 13:9
Contractor defenses, summary, 13:5
Destruction of evidence, 13:13
Documents, 13:7
Elements of defective pricing, decisions
defining, 13:3
Evidence
generally, 13:6 to 13:9
circumstantial evidence, 13:9
documents, 13:7
loss or destruction of evidence, 13:13
testimonial evidence, 13:8
Failures of proof, 13:11
Government’s burden
generally, 13:1 to 13:4
audit guidance on five points of defec-
tive pricing, 13:4
decisions defining elements, 13:3
elements, 13:2 to 13:4
Ineffective proof, 13:12
Levels of proof
generally, 13:10
failures of proof, 13:11
ineffective proof, 13:12
Loss of evidence, 13:13
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LITIGATION AND PROOF—Cont’d

Procedural Issues, this index
Testimonial evidence, 13:8

OFFSETS

Generally, 12:1 to 12:16
Causation, proof of offsets, 12:7
Contractor’s failure to certify offset
generally, 12:12 to 12:15
forfeiture due to loss of documents,
12:14
known or intentional offsets, 12:13
two-way errors, 12:15
Cost or pricing data, proof of offsets, 12:4
Forfeiture due to loss of documents,
12:14
Government defenses to offsets
generally, 12:11 to 12:15
contractor’s failure to certify offset,
above
History and evolution of offsets, 12:2
Loss of documents, forfeiture due to,
12:14
Nondisclosure of cost or pricing data,
12:6
Overview, 12:1
Price reductions, 12:16
Pricing action, offsets within, 12:10
Proof of offsets
generally, 12:3 to 12:7
causation, 12:7
cost or pricing data, 12:4
nondisclosure of cost or pricing data,
12:6
reasonable availability of cost or pric-
ing data, 12:5
reliance, 12:7

Reasonable availability of cost or pricing
data, 12:5
Reliance, proof of offsets, 12:7
Scope of offsets
generally, 12:8
offsets among various elements of cost,
12:9
pricing action, offsets within, 12:10
Two-way errors, 12:15

OVERHEAD

Damages, overhead costs and mitigation
factors, 11:18

Rates, 4:22, 6:7
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PRESUMPTIONS
Rebuttable Presumptions, this index

PRICE CONTROLS
Generally, 2:6

PRICE REDUCTIONS
Generally, 12:16
Offsets, this index

PRICING DATA
Cost or Pricing Data, this index

PROCEDURAL ISSUES
Generally, 14:1 to 14:9
Final payment, time limits, 14:7
Interest on defective pricing claims, 14:3
Jurisdiction, 14:9
Laches, 14:6
Legal fees, recovery, 14:2
Overview, 14:1
Statute of limitations, 14:5
Summary judgment, 14:8
Time limits on recovery
generally, 14:4 to 14:7
final payment, 14:7
laches, 14:6
statute of limitations, 14:5

PROFITS
Cost or pricing data, profit plans and
rates, 4:25
Excess profits, ceilings on, 2:7

PROGRAM FRAUD CIVIL REMEDIES
ACT OF 1986

Generally, 1:8

PROOF
Causation, proof of. Causation of Price
Increase, this index
Litigation and Proof, this index
Nonreliance, proof of. Defective Data,
Government Reliance, this index

Offsets, proof of. Offsets, this index

PURPOSE, HISTORY, AND
COVERAGE

Generally, 2:1 to 2:11
Contract prices, postaward renegotiation,

Contract terminations, nonexempt, 2:10
Cumulative changes, 2:11
Excess profits, ceilings on, 2:7

PURPOSE, HISTORY, AND
COVERAGE—Cont’d
Nonexempt contract terminations, 2:10
Other options for regulating prices, costs,
and profits
generally, 2:5 to 2:8
excess profits, ceilings on, 2:7
postaward renegotiation of contract
prices, 2:8
price controls, 2:6
Price controls, 2:6
Renegotiation of contract prices,
postaward, 2:8
Thresholds, 2:9
Truth in Negotiations Act, 2:1 to 2:4

REBUTTABLE PRESUMPTIONS
Causation of price increase, 8:2
Damages, government’s burden and

rebuttable presumption, 11:3
Defective data, government reliance, 7:2

RELIANCE

Defective Data, Government Reliance,
this index
Proof of offsets, 12:7

STATUTE OF LIMITATIONS
Generally, 14:5
False Claims Act, 16:17

STAY OF PROCEEDINGS
False Claims Act, 16:15

SUBCONTRACTOR DATA
Generally, 10:1 to 10:15
Audit of subcontractor’s records by prime
contractor, 10:10
Duty to evaluate subcontractor data, 10:6
Liability of prime contractor for
subcontractor defective pricing
generally, 10:7 to 10:9
actual subcontractors, 10:9
prospective subcontractors, 10:8

Liability of subcontractor to government
and prime contractor

generally, 10:11 to 10:14
government, liability to, 10:12
indemnification clause, suggested,
10:14
prime contractor, liability to, 10:13
Mandatory subcontract clauses, 10:15
Overview, 10:1
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SUBCONTRACTOR DATA—Cont’d

Prime contractor’s audit of
subcontractor’s records, 10:10
Prime contractor submission of
subcontractor data
generally, 10:2 to 10:5
actual subcontractor data, 10:5
exceptions for subcontractors, 10:3
prospective subcontractor data, 10:4
Reasonable availability, determining, 5:7

SUBPOENAS

DCAA subpoena authority, 15:10

SUMMARY JUDGMENT

Generally, 14:8

TERMINATION OF CONTRACT

Nonexempt contract terminations, 2:10

TIME LIMITS ON RECOVERY

Procedural Issues, this index

TRUTH IN NEGOTIATIONS ACT

Adequate price competition
generally, 3:6 to 3:11
current or recent prices, price analysis,
3:9
mandatory nature of exceptions, 3:11
one offer received, 3:8
reasonableness of price, 3:10
two or more offerors, 3:7
Amendments, 2:4
Appealing agency denials of exceptions,
3:31

CAS coverage, effect of exceptions, 3:27

Certified costs or pricing data. Other data,
below

Commercial product and services acquisi-
tions

generally, 3:12 to 3:18

catalog and market prices, historical
exemption, 3:17

controversies relating to exceptions,
3:18

definition of commercial products and
services, 3:14

exceptions for commercial services,
3:15

modification of commercial item
contracts, 3:16

overview, 3:13
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TRUTH IN NEGOTIATIONS ACT
—Cont’d
Discretionary vs. mandatory exceptions,
34
Exceptions
generally, 3:1 to 3:32
adequate price competition, above
CAS coverage, effect of exceptions,
3:27
claiming exception, information to be
obtained, 3:26
commercial line acquisitions, below
contracting officer improperly except-
ing prime, 3:29
denials of exceptions, appealing, 3:31
discretionary vs. mandatory exceptions,
34
historical evolution, 3:3
improper exceptions
contracting officer improperly
excepting prime, 3:29
subcontractor, prime improperly
exempting, 3:30
intersegment transfers, 3:28
law, prices set by, 3:19
legal effects, 3:5
other data, below
partial exceptions, 3:28
practical effects, 3:5
prime improperly exempting
subcontractor, 3:30
refusals to submit data, 3:32
regulation, prices set by, 3:19
solicitation provisions and require-
ments, 3:25
waiver for exceptional cases, 3:20
Hierarchy for data other than certified cost
or pricing data, 3:23
History
generally, 2:2 to 2:4
amendments, 2:4
catalog and market prices, historical
exemption, 3:17
exemptions and exceptions, historical
evolution, 3:3
path to act, 2:3
Information to be obtained, claiming
exception, 3:26
Intersegment transfers, 3:28
Law, exceptions for prices set by, 3:19
Legal effects of exceptions, 3:5
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TRUTH IN NEGOTIATIONS ACT
—Cont’d
Other data
generally, 3:21 to 3:24
hierarchy for data other than certified
cost or pricing data, 3:23
offeror’s refusal to submit other data,
3:24
purpose of, and limitations on, other
data, 3:22
Partial exceptions, 3:28
Path to act, 2:3
Postaward duties under act, 1:5
Practical effects of exceptions, 3:5
Practical realities
generally, 1:3 to 1:5
postaward duties under act, 1:5
preaward duties under act, 1:4
Preaward duties under act, 1:4

TRUTH IN NEGOTIATIONS ACT
—Cont’d
Prime
contracting officer improperly except-
ing prime, 3:29
subcontractor, prime improperly
exempting, 3:30
Purpose, 2:1
Regulation, exceptions for prices set by,
3:19
Solicitation provisions and requirements,
3:25
Subcontractor, prime improperly exempt-
ing, 3:30
Waiver for exceptional cases, 3:20
VENDORS
Cost analyses and studies, 4:16

Purchase orders and history, 4:15
Quotations, 4:14
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