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tort claims under a plan of reorganization

— —Purchase of assets pursuant to a Chapter 11
plan

— —Acquisition of the debtor through the purchase
of debt or equity securities

— — —Purchase of equity securities

— — —Purchase of debt securities

— — —Membership on creditors’ committee

General considerations—Funding a Chapter 11 plan

—Timing

—Appointment of a trustee, examiner, or mediator

—~Certain tax considerations

Examples

CHAPTER 44. PURCHASE OF DEBTOR
ASSETS THROUGH BANKRUPTCY

§ 44:1
§ 44:2
§ 44:3
§ 44:4
§ 44:5
§ 44:6
§ 44:7
§ 44:8
§ 44:9
§ 44:10
§ 44:11
§ 44:12
§ 44:13
§ 44:14
§ 44:15
§ 44:16
§ 44:17
§ 44:18
§ 44:19

Sale of estate property
—Statutory mootness (§ 363(m))
—dJurisdiction

—Time for filing action

Plan of reorganization

Liens and interests

Executory contracts
—Assumption

— —Duty to cure

— —Timing

—Assignment

Collusive bidding

Breakup fees

Administrative expenses

Taxes

Reclamation claims
—Administrative status

The automatic stay

Successor liability in bankruptcy

Appendix 44-A. Asset Purchase Agreement between Bed Bath

Beyond Inc. and Overstock.com, Inc.
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Appendix 44-B.  Order (I) Approving the Auction and Bidding
Procedures, (II) Approving Stalking Horse
Bide Protections, (III) Scheduling Bid
Deadlines and an Auction, (IV) Approving
the Form and Manner of Notice Thereof,
and (V) Granting Related Relief—Bed Bath
& Beyond Inc.

CHAPTER 45. INSURANCE COVERAGE
FOR CORPORATE SUCCESSORS

§ 45:1 Introduction

§ 45:2  Successor corporation’s ability to use the insurance
policies of the acquired corporation to deal with the
acquired corporation’s liability

§ 45:3 The successor corporation’s ability to use its own
insurance policies to deal with the acquired
corporation’s liability

§ 45:4 The successor corporation’s ownership of property
during the policy period

§ 45:5 Cases denying insurance coverage to successor
corporations

§ 45:6 Insurance coverage principles when the successor
corporation is vicariously liable for the conduct of the
acquired corporation

§ 45:7 Conclusion

CHAPTER 46. EXPORT CONTROL ISSUES

IN MERGERS AND ACQUISITIONS

§ 46:1 Introduction
§ 46:2 Summary of the U.S. Export Control Laws

§ 46:3 —The Export Administration Regulations (15 C.F.R.
pt. 730 et seq.)—Introduction

§ 46:4 — —Commerce control list

§ 46:5 — —Dual use items

§ 46:6 — —End-use-based controls

§ 46:7 — —Reexports

§ 46:8 — —Software and technology

§ 46:9 — —Regulatory requirements for all exports

§ 46:10 — —Penalties

§ 46:11 — —Enforcement priorities

§ 46:12 —U.S. Sanctions Programs (31 C.F.R. Chapter V)—
Introduction

§ 46:13 — —Countries covered

§ 46:14 — —Comprehensive sanctions

§ 46:15 — —Limited sanctions

§ 46:16 — —Extraterritorial application

§ 46:17 — —Entity-based sanctions
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§ 46:18
§ 46:19

§ 46:20
§ 46:21
§ 46:22
§ 46:23
§ 46:24

§ 46:25
§ 46:26

§ 46:27

§ 46:28
§ 46:29
§ 46:30

§ 46:31
§ 46:32

§ 46:33
§ 46:34

§ 46:35
§ 46:36
§ 46:37

§ 46:38
§ 46:39
§ 46:40
§ 46:41
§ 46:42
§ 46:43
§ 46:44
§ 46:45
§ 46:46
§ 46:47
§ 46:48
§ 46:49

§ 46:50

§ 46:51
§ 46:52

— —Penalties

—The Arms Export Control Act (International
Traffic in Arms Regulations)—Introduction

— —Regulation of defense articles

— —U.S. Munitions List

— —Software and technology

— —Defense services

— —Opverlap with Export Administration
Regulations

— —Registration as a munitions manufacturer

—The Arms Export Control Act (International traffic
in arms regulations)—Registration as munitions
broker

—The Arms Export Control Act (International
Traffic in Arms Regulations)—License certifications

— —Sanctions

—Other export statutes

—Export compliance programs—Compliance
systems

— —Contents of compliance programs

Export control due diligence review in merger and
acquisition transactions

—Due diligence under the Export Administration
Regulations—Commerce control list

— —Reexports and foreign products based upon
U.S.-origin components or technology

— —Information exports

— —Foreign employees and deemed exports

— —Joint venture partners, distributions,
subcontractors

— —End-use and end-user-based controls

— —End-Use-based prohibited services

— —Commerce Department sanctions

— —Denied persons list

— —Record-keeping requirements

— —Export clearance procedures

— —Export due diligence

— —Export compliance program

— —Export violations; evidence of violations

— —High risk countries

— —Computer system

—Due diligence under the International Traffic in
Arms Regulations—U.S. Munitions List

— —Reexports and foreign products based upon
U.S.-origin components or technology

— —Exports of technology and software

— —Foreign employees and deemed exports
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§ 46:53 — —Joint venture partners, distributions,
subcontractors

§ 46:54 — —Defense services

§ 46:55 — —Registration as munitions manufacturer

§ 46:56 — —Debarred parties list

§ 46:57 — —Record-keeping requirements

§ 46:58 — —Export clearance procedures

§ 46:59 — —Political contributions, fees, and commissions

§ 46:60 — —Brokers

§ 46:61 — —Export due diligence

§ 46:62 — —Export compliance program

§ 46:63 — —Export violations; evidence of violations

§ 46:64 —Due diligence under the U.S. Sanctions Laws—
Business with sanctioned countries

§ 46:65 — —Limited sanctions

§ 46:66 — —Specially designated nationals

§ 46:67 —Due diligence under other export statutes

§ 46:68 Executing the transaction

§ 46:69 —Issues under Export Administration Regulations—
Acquisition of U.S. target by foreign company

§46:70  — —Export licenses for transfers of certain assets to
foreign buyers

§ 46:71 — —Export licenses for transfers of certain assets to
foreign buyers: Assets outside the United States

§ 46:72 — —Assignment of export licenses

§ 46:73 —Transactions involving Munitions List items—
Acquisition of U.S. target by foreign company

§ 46:74 — —Transfer of ITAR export licenses in an
acquisition transaction

§ 46:75 — — —Step 1: Notification to Department of State

§ 46:76 — — —Step 2: Second notification to State

§ 46:77 — — —Step 3: Transfer of licenses

§ 46:78 — — —Step 4: Transfer of technical assistance
agreements

§ 46:79 —Transactions with parties on the entities lists—
Parties on OFAC entities lists

§ 46:80 — —Parties on DOC denied parties list and entity
list

§ 46:81 —Transactions with countries subject to U.S.

Sanctions Programs

§ 46:82 Post-acquisition issues—Deemed exports: Foreign
target company—Post-acquisition integration

§ 46:83 — —Examples of transfers

§ 46:84 —Deemed exports: Foreign company acquiror—Post-
acquisition integration

§ 46:85 — —Examples of transfers

§ 46:86 —Termination of business with embargoed countries

liv



TaBLE oF CONTENTS

§ 46:87 —Adoption of export compliance program
§ 46:88 —Post-closing discovery of an export violation
§ 46:89 If an export violation is discovered

§46:90  —Ongoing violations

§ 46:91 — —Cessation of illegal activity

§ 46:92 — —Internal investigation

§ 46:93 — —Reporting of past violations

§ 46:94 — —Voluntary disclosure

§ 46:95 — —Consider action for breach of contract
§ 46:96 — —Compliance program

§ 46:97 —Past violations

§46:98  — —Conduct internal investigation

§ 46:99 — —Reporting of past violations

§46:100 — —Voluntary disclosure

§ 46:101 — —Consider action for breach of contract
§ 46:102 — —Compliance program

Appendix 46-A. U.S. Export Control Laws

CHAPTER 47. ACQUIRING A
GOVERNMENT CONTRACTOR IN
TECHNOLOGY-BASED INDUSTRIES:
CRITICAL ISSUES FOR THE DUE
DILIGENCE REVIEW AND ASSESSMENT OF
RISK

§47:1 Introduction and overview

§47:2 When is a company a government contractor?—
Recognizing a “government contract”

§47:3 —Subcontractors are subject to federal procurement
law requirements

§47:4 Government contracts compliance issues—Transfers
of government contracts—The anti-assignment

statutes

§47:5 — —Novation requirements—Applicability

§ 47:6 — — —Procedures

§47:7 —Significant government contracts compliance issues

§47:8 — —Cost recovery, contract pricing, and accounting
issues

§47:9 — —Contract pricing issues

§47:10 — —Representations and certifications

§47:11 — —Other unique elements of government contracts

§47:12 Government-related intellectual property issues
§ 47:13 —Patentable inventions

§ 47:14 —Contractor rights in technical data and computer
software
§47:15 — —DOD rights in technical data
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§47:16 — —Data rights under the FAR

§47:17 —Intellectual property issues raised by CRADAs and
co-sponsored research

§ 47:18 Export control issues

§47:19 —Export Administration Act/Department of
Commerce Export Administration Regulations

§47:20 — —Commerce control list/country chart
§47:21 — —Licensing
§ 47:22 — —Enforcement

§47:23 —Arms Export Control Act/Department of State
International Traffic in Arms Regulations

§47:24 — —U.S. Munitions List

§ 47:25 — —Registration of manufacturers, exporters, and
brokers—Manufacturers and exporters

§47:26 — — —Brokers

§47:27 — —Licensing requirements

§ 47:28 — — —Defense articles

§47:29 — — —Technical data

§47:30 — — —Brokering

§47:31 — —Manufacturing license agreements and technical
assistance agreements

§47:32 — —Proposals to foreign persons

§ 47:33 — —Enforcement

§47:34 —Laws and regulations administered by OFAC, U.S.
Department of the Treasury

§ 47:35 — —Prohibited destinations

§ 47:36 — —Prohibited end users

§ 47:37 —National security issues

§ 47:38 — —Exon-Florio

§ 47:39 — —Restrictions on release of classified information
§47:40 — — —DOD Industrial Security Program

§47:41 — — —DOE/Nuclear Regulatory Commission

restriction on classified contracts
§ 47:42 Drafting considerations

§47:43 —Seller’s representations and warranties

§ 47:44 — —Scope of seller’s representations and warranties

§47:45 — — —Compliance with laws and contractual
requirements

§47:46 — — —Litigation, claims, investigations, and audits

§ 47:47 — — —Intellectual property

§47:48 — — —Material contracts

§47:49 — —Qualification of seller’s representations and
warranties

§ 47:50 — —Survival of seller’s representations and
warranties

§ 47:51 —Covenants of the seller
§47:52 —Conditions to closing

Ivi



TaBLE oF CONTENTS

§47:53
§ 47:54

§ 47:55
§ 47:56
§ 47:57

—Indemnities

Basic government contracts and export controls due
diligence document request

—Government contracts
—Export controls
Conclusion

CHAPTER 48. POISON PILLS

§48:1
§ 48:2
§ 48:3
§ 48:4
§ 48:5

§ 48:6
§ 48:7

§ 48:8
§ 48:9
§ 48:10
§ 48:11
§ 48:12

§ 48:13
§ 48:14
§ 48:15
§ 48:16
§ 48:17
§ 48:18
§ 48:19
§ 48:20
§ 48:21
§ 48:22
§ 48:23
§ 48:24
§ 48:25

§ 48:26
§ 48:27

Introduction

—Purpose

—Support for rescission
Definitions—Poison pills and chewable pills

— —Sample: Chewable pill/permitted offer involving
two classes of stock

— —Sample: Chewable pill/independent board
determines exempt offer

— —Sample: Chewable pill/board evaluates
qualifying offer

— —Form: Sunset provision

— —Redemption

—Triggers

— —Sample: Trigger

— —Sample: Rights nullified; “acquiring person”
defined

—Flip-in and flip-over provisions

— —Sample: Flip-in provision

— —Sample: Flip-over provision

—Dead hand, slow hand, and no hand provisions

The law—Delaware cases

—Drafting hints

—Other states

—Obligation to redeem poison pills

The law—The Investment Company Act of 1940

Shareholder bylaw amendments

Securities considerations

—Filings

—Inclusion of shareholder bylaw proposals in proxy
statements

—Amendments to bylaws: Filings

Poison puts

Appendix 48-A. Checklist
Appendix 48-B. Delaware Poison Pill Statutes

Appendix 48-C.  Wesco International, Inc. Rights Agreement

Ivii
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