
Index

ABNORMALITY
Impeachment based on, § 44

ACCIDENT PRONENESS
Generally, § 189

ACCIDENTS
Injuries, this index
Relevance of similar accidents evi-

dence, § 200
Subsequent Remedial Measures, this

index

ACCOMPLICE TESTIMONY
Cautionary instructions, § 4

ACCOUNTANTS
Privilege, § 76.2

ADDICTION
Impeachment based on, § 44

ADJUDICATIVE FACTS
See Judicial Notice, this index

ADMINISTRATIVE AGENCIES
Adjudications, exclusionary rules,

§ 173
Regulations, judicial notice, § 335

ADMISSIBILITY
DETERMINATIONS

Generally, § 51 et seq.
After-objections, § 52
Agency status as preliminary facts,

§ 259
Argument on objections, § 52
Balancing Prejudice and Probative

Value, this index
Bench vs jury trials, § 60
Broad questions eliciting inadmis-

sible evidence, § 7
Burden of proof as to predicate facts

in rulings on objections, § 53
Completeness Doctrine, this index
Computer technology assisting, § 51

ADMISSIBILITY
DETERMINATIONS—Cont’d

Conditional and provisional admis-
sion distinguished, § 58

Conditional relevancy, foundational
facts, § 53

Confessions, this index
Connecting up doctrine, § 58
Conservation partially introduced,

§ 56
Curative admissibility, § 57
Curative instructions, inadmissible

evidence, § 4
Deposition testimony

generally, § 3, 51
completeness doctrine, § 56
objection procedure, § 52
unavailable witnesses, § 3

Discretion of Court, this index
Dying declarations, foundational

facts, § 53
Exceptions to rulings, § 52
Exclusion by judge on own motion

absent an objection, § 55
Exclusionary rules

generally, § 52 et seq.
see also Exclusionary Rules, this

index
Expert opinions based on inadmis-

sible data or facts, opinions
based on, § 15

Fact questions arising on objections,
§ 53

Fighting fire with fire, § 57
Foundation for admission

generally, § 51
see also Foundation, this index;

Preliminary Fact Finding, this
index

General objections, § 52
Harmless and plain error

distinguished, § 52
Hearings on objections, § 53
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ADMISSIBILITY
DETERMINATIONS—Cont’d

Hearsay, this index
Hypothetical questions assuming

inadmissible facts, § 15
Identification marking of evidence,

§ 51
Improperly obtained evidence. See

Exclusionary Rules, this index
In Limine Motions, this index
Indefinite questions eliciting inadmis-

sible evidence, § 7
Invited error, § 57
Judicial exclusion on own motion

absent an objection, § 55
Juror testimony, § 68
Limited purpose admissibility, § 59
Limiting objections, § 52
Marking evidence for identification,

§ 51
Multiple party trials, evidence admis-

sible as to some parties, § 59
Narrative testimony including

inadmissible evidence, § 5
Objections

after-objections, § 52
argument on objections, § 52
bench trials, § 60
burden of proof as to predicate

facts, § 53
conditional relevancy, foundational

facts, § 53
demeanor, § 52
deposition evidence, § 52
documents produced in discovery,

§ 55
exceptions, § 52
exclusion by judge on own motion

absent an objection, § 55
failure to object to earlier similar

evidence, § 55
former testimony offered as

hearsay exception, objections
that could have made, § 306

general objections, § 52
hearings on, § 53
In Limine Motions, this index
judicial exclusion on own motion

absent an objection, § 55

ADMISSIBILITY
DETERMINATIONS—Cont’d

Objections—Cont’d
like evidence offered by objector,

§ 55
limiting objections, § 52
offers of proof on, § 51
personal knowledge challenges,

§ 53
Preliminary Fact Finding, this

index
premature objections, § 52
proof value of evidence admitted

without objection, § 54
repetition of objections, § 52
speaking objections, § 52
specific objections, § 52
statements of grounds, § 52
strike motions, § 52
Suppression Motions, this index
tactical considerations, § 52
time for making objection, § 52
voir dire in support of objections,

§ 53
Waivers of objections, below

Offers of proof
appellate court requirements, § 51
objections eliciting, § 51

Opening Door to Admission of Evi-
dence, this index

Order of proof
connecting up doctrine, § 58
discretion of court as to, § 58
foundational facts, § 53

Partially admissible evidence, § 51
Partially introduced recordings, writ-

ings and conversations, § 56
Personal knowledge challenges, § 53
Plain and harmless error

distinguished, § 52
Predicates for admission

generally, § 10, 51, 53
Foundation, this index
Preliminary Fact Finding, this

index
Prejudice. See Balancing Prejudice

and Probative Value, this index
Preliminary Fact Finding, this index
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ADMISSIBILITY
DETERMINATIONS—Cont’d

Premature objections, § 52
Prior inconsistent statements used to

impeach, § 34
Privilege assertion procedure

generally, § 73 et seq.
see also Privileges, this index

Probative value. See Balancing Preju-
dice and Probative Value, this
index

Produced documents, objections at
trial, § 55

Proffer, definition, § 51
Proof value of evidence admitted

without objection, § 54
Provisional and conditional admis-

sion distinguished, § 58
Real evidence, discretion of court to

exclude, § 212
Record evidence, § 51
Recordings partially introduced, § 56
Relevance objections

generally, § 185
foundational facts, § 53
offers of proof, § 51

Repetition of objections, § 52
Speaking objections, § 52
Specific objections, § 52
Strike motions, § 52
Suppression Motions, this index
Technical exclusionary rules,

foundational facts conditioning
application, § 53

Testimony, § 51
Time for making objection, § 52
Unavailable witness depositions, § 3
Voir dire in support of objections,

§ 53
Waivers of objections

generally, § 55
door opening waivers, § 56, 57

Withdrawal of evidence, § 52
Witness competency, foundational

facts, § 53
Writing partially introduced, § 56

ADMISSIONS
Authenticity admissions requests,

§ 229

ADMISSIONS—Cont’d
Casual statements, § 259
Confessions, this index
Declarations against interest, admis-

sions of party-opponents
distinguished, § 254

Deemed admissions of genuineness
of writings, § 229

Evidentiary and judicial admissions
distinguished, § 254

Party-opponent admissions
generally, § 254 et seq.
see also Hearsay, this index

Pleadings admissions of party-op-
ponents, § 257

Prior inconsistent statements, admis-
sions, § 37

Requests for admissions
authentication, requests for admis-

sions of, § 229
discovery, § 3

Writings, deemed admissions of
genuineness, § 229

AFFIDAVITS
Hearsay rules, § 245
Prior inconsistent statements in, § 34

AFFIRMATIVE DEFENSES
Generally, § 346
Burdens of Proof, this index
Order of proof, § 4
Presumptions, this index

AGAINST-INTEREST
DECLARATIONS

See Hearsay, this index

AGENCY
Admissions of agents of party-op-

ponents, § 257, 259
Lawyer-client privilege, agents of

lawyers, § 91, 91.1
Marital communications privileges,

spouse acting as agent, § 81
Self-incrimination privilege claims of

corporate agents, § 141
Status as agent, preliminary fact

determinations, § 259

INDEX
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ALCOHOL USE
See also Intoxication, this index
Circumstantial evidence of character,

§ 44
Impeachment based on, § 44

ANCIENT DOCUMENTS
Authentication, § 212, 225
Hearsay rules, § 323

ANECDOTAL EVIDENCE
Generally, § 209

APPELLATE PRACTICE
Best evidence rule disputes, § 243.1
Harmless and plain error

distinguished, § 52
Invited error, § 57
Judicial findings of fact review, § 340
Judicial notice at the appellate level,

§ 333
Lawyer-client privilege, who may

assert, § 92
Offers of proof, appellate court

requirements, § 51
Plain and harmless error

distinguished, § 52
Privilege determinations, § 73.1
Real evidence, preservation for

appeal, § 212

ARGUMENT
Admission of evidence objections,

§ 52
Demonstrative aids used in, § 214
Jury room arguments, impeachment

of verdicts rule, § 68
Objections to admission of evidence,

§ 52
Offers of proof, § 4
Opening Statements, this index
Privilege claims, adverse arguments

based on, § 74.1
Probabilities, arguments about, § 210
Questions to witnesses, argumenta-

tive, § 7
Right to open and close, § 4
Self-incrimination privilege, argu-

ment alluding to invocation,
§ 126

ARREST AND CUSTODY
DETENTION

Generally, § 151
Improperly obtained evidence. See

Exclusionary Rules, this index
Interrogation, custodial

generally, § 150
self-incrimination privilege, § 125
who is in custody, § 151

Jurisdiction illegally obtained,
exclusionary rules, § 178

Lineups, self-incrimination privilege,
§ 124

Magistrate, delay in presenting
arrestee to, § 156

Miranda rules
see also Exclusionary Rules, this

index
trigger, § 150
warnings, § 152

ASSOCIATIONS
Self-incrimination privilege, § 140,

141

ATTENUATION OF TAINT
See Exclusionary Rules, this index

ATTORNEYS
Competency as witnesses, § 68
Conflicts of interest, § 68
Lawyer-Client Privilege, this index
Perjurious testimony, examiner’s

dilemma, § 5
Right to Counsel, this index
Self-incrimination privilege, counsel

as to rights, § 131

AUTHENTICATION
Generally, § 212 et seq., 221
See also Foundation, this index
Acknowledged and certified docu-

ments and records, § 229.1
Ancient documents, § 212, 225
Ancient writings, § 323
Best evidence rule and authenticity

requirements compared, § 236
Burden of authentication, § 212, 221
Burden of proof, writings, § 229
Chain of custody, § 213
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AUTHENTICATION—Cont’d
Chat room communications, § 227
Circumstantial evidence, § 212
Computer-generated documents,

§ 227
Computer-generated models and

simulations, § 218
Contents of writings proving

authentication, § 224
Credibility, this index
Data compilations, § 212, 227
Deemed admissions of genuineness

of writings, § 229
Demonstrations, § 214
Distinctive characteristics,

authentication by
generally, § 212
writings, § 224

Documents, scientific evidence,
§ 207

Drugs, § 212
Electronic Evidence, this index
Email, § 224, 227
Expert opinions

generally, § 212
handwriting, § 223

Foreign public documents, § 229.1
Guns, § 213
Handwriting

generally, § 212, 221
opinions, § 223

Internal authentication of writings,
§ 221

Internet communications, identifica-
tion issues, § 227

Judge and jury functions, § 212
Modern procedural practice, writings

authentication, § 229
Notarized signatures, § 229.1
Objections based on, tactical

considerations, § 52
Opinions, handwriting, § 223
Percipient witness proof of author-

ship of writings, § 222
Photographs, § 215
Postmarks on letters, § 224
Presumptive authenticity, writings,

§ 229.1

AUTHENTICATION—Cont’d
Pretrial conference resolutions, § 229
Public records, § 212
Public records and reports, § 226
Records of regularly conducted

activities, § 229.1
Reliability, this index
Requests for admissions of authentic-

ity, § 229
Self-authentication of public records,

§ 226, 229.1
Signatures, § 229.1
Sound recordings, § 228
Standard of proof, § 212
Telephone conversations, § 212, 221,

228
Text messages, § 227
Transcripts, § 216
Trustworthiness, this index
Truthfulness, this index
Video, film and sound recordings,

§ 216
Voice communications, § 221, 228
Voice identification opinions, § 212
Weapons, § 213
Website data and postings, § 227
Writings

generally, § 221
witness testimony, § 222

AUTOPTIC EVIDENCE
See Real Evidence, this index

BALANCING PREJUDICE AND
PROBATIVE VALUE

Bad character evidence, § 190 et seq.
Character evidence, § 186
Character impeachment, § 40
Confessions, § 157
Conviction of crime evidence, § 42
Customary behavior evidence, § 195
Discretion of court, § 212
Flight evidence, § 263
Gruesome exhibits or demonstra-

tions, § 212
Habit evidence, § 195
Hearsay exceptions, § 321
Impeachment

character, § 40

INDEX
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BALANCING PREJUDICE AND
PROBATIVE VALUE—Cont’d

Impeachment—Cont’d
conviction of crime impeachment,

§ 42
drug use impeachment, § 44

Liability insurance evidence, § 201
Negligence, evidence of character

for, § 189
Other crimes evidence, § 190 et seq.
Photographs, § 212
Real evidence, § 212
Relevancy

generally, § 185.5
similar matters evidence, § 196 et

seq.
Similar crimes evidence, § 190 et

seq.
Similar matters evidence, § 196 et

seq.

BATTERED WOMAN SYNDROME
Expert opinions, § 206

BELIEF
Physical or mental condition state-

ments, memory or belief to
prove the fact remembered or
believed, § 276

Religious Beliefs, this index

BEST EVIDENCE RULE
Generally, § 230
Admissible duplicates, § 236
Appellate review, § 243.1
Authenticity requirements compared,

§ 236
Collateral matters, § 239
Counterparts and duplicates

distinguished, § 235
Destroyed originals, § 237
Discovery procedures rendering rule

obsolete, § 232
Discretion of court, § 243
Document production discovery

procedures rendering rule
obsolete, § 232

Duplicates
admissible duplicates, § 236
counterparts distinguished, § 235

BEST EVIDENCE RULE—Cont’d
Duplicates—Cont’d

originals distinguished, § 235
Dying declarations, written, § 313
Electronic evidence applicability,

§ 235
Exceptions

generally, § 239 et seq.
collateral matters, § 239
public records, § 240

Excused nonproduction of original,
§ 237

Fact and law questions, § 243
Fraud application of rule to prevent,

§ 232
Inscribed and uninscribed objects,

§ 233
Lost originals, § 237
Notice of intent to offer copy, § 2
Notice requirements, originals in pos-

session of opponents, § 237
Objections, tactical considerations,

§ 52
Original document requirement

generally, § 231
duplicates distinguished, § 235
excused nonproduction, § 237

Photographs
generally, § 231, 233, 236
electronic photographs, § 235

Proof of contents element, § 234
Reasons for rule, § 232
Recordings, § 231, 233
Scope of rule

generally, § 233
collateral matters, § 239

Secondary evidence
generally, § 230
types preferences, § 238

Sound recordings, § 231, 233
Technology advances in copy prepa-

ration, § 236
Transcripts, § 236
Writings, § 233
X-rays, § 233

BIAS AND PARTIALITY
Credibility effects of evidence of,

§ 19
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BIAS AND PARTIALITY—Cont’d
Cross-examination to show, § 20
Demeanor, this index
Expert witnesses, § 13, 18
Impeachment

foundation requirements, § 39
rehabilitation of impeached wit-

nesses, § 47
Interest in Outcome of Litigation, this

index

BIBLES
Hearsay rules as to family bible

entries, § 322

BIOLOGY
Experimental and scientific evidence,

§ 205

BITEMARK IDENTIFICATION
Generally, § 210

BLIND PERSONS
Competency of witnesses, § 62

BLOOD TESTING
Intoxication, § 205
Paternity, § 211
Self-incrimination privilege, § 124

BOLSTERING
Generally, § 22, 33
Confessions, § 157
Cross-examination after bolstering

direct, § 49
Opening Door to Admission of Evi-

dence, this index
Out-of-court statements, § 157
Polygraph evidence to bolster cred-

ibility, § 206
Rehabilitation of the impeached wit-

ness, § 47
Voucher Rule, this index

BREATH ALCOHOL TESTING
Generally, § 205

BRIBERY
Impeachment through evidence of,

§ 39

BUGS
See Electronic Surveillance, this

index

BURDENS OF PROOF
Generally, § 336 et seq.
See also Presumptions, this index
Affirmative defenses

criminal cases, reasonable doubt,
§ 347

satisfying the burden of persua-
sion, § 341

Allocations
generally, § 337
criminal prosecutions, § 347

Apportionment, § 337
Authentication

generally, § 212
writings, § 229

Choice of law issues affecting, § 349
Clear, strong and convincing proof,

§ 339
Clear and convincing proof, § 340
Confessions, admissibility, § 163
Criminal prosecutions. Reasonable

doubt, below
Defenses, § 337
Definitions, § 336
Duty of going forward, § 338
Essential elements, § 337
Evidence producing burden, § 338
Exceptions to rules, § 337
Exclusionary rules

causal link between violation and
challenged evidence, § 177

good faith exception, § 182
Expert witness qualification, § 70
Inferences, this index
Initial evidence producing burden,

§ 338
Instructions explaining, § 336
Judicial notice overriding, § 328
Negative averments, § 337
Negligence issues, § 337
Objections, predicate facts in rulings,

§ 53
Order of presentation of evidence

implications, § 4

INDEX
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BURDENS OF PROOF—Cont’d
Persuasion burden

generally, § 336
nature of, § 336
policy considerations, § 336
presumptions shifting, § 342
Reasonable doubt, below
Satisfying the burden of persua-

sion, below
self-incrimination privilege claims,

§ 132
Pleadings relationship, § 336, 337
Policy considerations, persuasion

burden, § 336
Predicate facts in rulings on objec-

tions, § 53
Preponderance of evidence, § 339
Presumptions shifting, § 342, 344
Prima facie case, satisfying the

burden of persuasion, § 342
Probabilities effecting allocations,

§ 337
Probability, preponderance of, § 339
Production of evidence burden

generally, § 336
inferences, § 338
presumptions shifting, § 342, 343
satisfying, § 338

Public records and reports,
trustworthiness, § 296

Reasonable doubt
affirmative defenses in criminal

cases, § 347
criminal prosecutions, § 341
due process requirements, § 341
instructions, § 341
persuasion burden, § 338, 339

Rules, exceptions to, § 337
Satisfying the burden of persuasion,

§ Reasonable doubt, above
generally, § 339
affirmative defenses, § 341
civil cases, § 339
clear, strong and convincing proof,

§ 339
clear and convincing proof, § 340
criminal prosecutions, § 341
preponderance of evidence, § 339

BURDENS OF PROOF—Cont’d
Satisfying the burden of persuasion,

§ Reasonable doubt, above
—Cont’d

prima facie case, § 342
probabilities, § 339

Satisfying the production of evidence
burden, § 338

Self-incrimination privilege, burden
of persuasion as to claims of,
§ 132

Shifting
persuasion burden, presumptions

shifting, § 342
presumptions. burden shifting

effect, § 343
presumptions as shifting, § 344

Writings, authentication, § 229

BURSTING BUBBLE THEORY
Presumptions, § 344

BUSINESS RECORDS
Generally, § 252, 287
See also Hearsay, this index
Confrontation Clause rights, § 252

BUSINESS TRANSACTIONS
Relevance of similar transactions

evidence, § 198

CAPACITY OF WITNESSES
See Competency and Capacity of

Witnesses, this index

CAPACITY TO MAKE A WILL
Lay opinions, § 12

CASE-IN-CHIEF
Order of presentation of evidence, § 4

CAUSATION
Attenuation of taint, § 166
Experiments, causation issues, § 202
Fruit of the poisonous tree doctrine.

See Exclusionary Rules, this
index

Relevance of similar incidents evi-
dence to show, § 200

Statistical studies, § 209 et seq.

CERTIFICATES
Generally, § 299
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CERTIFICATES—Cont’d
Foreign public documents, § 229.1
Hearsay rules

birth and death certificates, § 297
marriage certificates, § 299
public records, certified copies or

summaries, § 300

CHAIN OF CUSTODY
See also Authentication, this index
Exhibits, § 2
Presumptive regularity, § 213
Real evidence, § 213
Standard of proof, § 213

CHARACTER
Generally, § 186 et seq.
Accident proneness evidence, § 189
Actions, character evidence offered

to prove, § 186
Assault prosecutions, victim

character, § 193
Attacking supporting character wit-

nesses, § 48
Backfiring impeachment attempts,

§ 40
Bad character evidence, impeach-

ment through, § 190 et seq., 194
Balancing prejudice against probative

value, § 40, 186
Behavior, characteristic, § 187
Care, evidence of character for, § 189
Categorical exclusions of character

evidence, § 186
Circumstantial evidence

generally, § 188
alcoholism, § 44
bad character in criminal prosecu-

tions, § 190
balancing of prejudice vs probative

value, § 188
care, evidence of character for,

§ 189
good character in criminal

prosecutions, § 187
Civil cases

conduct to prove character, § 189
crime issues in, § 192

Collateral fact rule, impeachment
based on character, § 41

CHARACTER—Cont’d
Common plan, other crimes evidence

to establish, § 190.2
Community, impeachment based on

reputation for veracity within,
§ 43

Conduct to prove character
generally, § 186 et seq.
civil cases

generally, § 189, 192
criminal issues, § 192

criminal cases
generally, § 190
other crimes evidence, § 190

in issue matters of character, § 187
other crimes evidence, § 190

Conduct vs opinion evidence, § 43
Conspiracy, other crimes evidence to

establish, § 190
Cross-examination on character, limi-

tations, § 40, 41
Customary behavior distinguished,

§ 195
Degrading and disgraceful matters

questions, § 41
Deliberation, other crimes evidence

to establish, § 190
Design, other crimes evidence to

establish, § 190
Discretion of court to allow impeach-

ment based on character, § 41
Dishonesty or false statement crime

convictions, character impeach-
ment based on, § 42

Do you know questions, § 43
Element of cause of action, character

as, § 187
Ethical considerations, impeachment

based on character, § 40
Exclusionary rule, § 186
Existence of a larger plan or scheme,

other crimes evidence to estab-
lish, § 190

Expert opinions, § 43
General character vs veracity

implications of character, to
impeach, § 43

Good character evidence
civil cases, § 192

INDEX
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CHARACTER—Cont’d
Good character evidence—Cont’d

criminal prosecutions, § 187, 190
Good character evidence, Lawful

conduct, § 191
Pertinent traits, § 191.1
Rebuttal, § 191.3
Types of proof, § 191.2

Good reputation evidence in civil
litigation, § 192

Habit distinguished, § 195
Homicide prosecutions, victim

character, § 193
Identity, other crimes evidence to

prove, § 190.8
Impeachment based on

generally, § 40 et seq.
see also Impeachment, this index

In issue matters of character, § 187
Independent relevance of character

evidence, § 188
Infamous crime convictions,

impeachment based on, § 42
Inferences from character traits,

§ 186
Instances of misconduct, impeach-

ment based on, § 41
Intent, other crimes evidence to

establish, § 190.7
Limitations on character cross-exami-

nation, § 40, 41
Malice, other crimes evidence to

establish, § 190.7
Misconduct evidence, character-

based impeachment, § 41
Modus operandi, other crimes evi-

dence to establish, § 190
Moral turpitude crime convictions,

impeachment based on
generally, § 42
civil litigation, § 192

Motions in limine controlling
impeachment questions, § 41

Motive, other crimes evidence to
establish, § 190.5

Negligence, evidence of character
for, § 189

Negligence issues, § 187

CHARACTER—Cont’d
Noncriminal misconduct, impeach-

ment based on, § 41
Opinion as to character,

generally, § 186
care, character for, § 189
personal knowledge, § 43

Opportunity, other crimes evidence to
establish, § 190.6

Other criminal acts evidence, § 190
Personality traits as circumstantial

evidence, § 186
Prejudice/probative value balancing,

§ 40
Propensity evidence

generally, § 186, 190
bad character for veracity, § 194

Purpose for which evidence of
character is offered, § 186

Rape shield laws, § 193
Rehabilitation after character

impeachment, § 47
Relevancy of impeachment based on

generally, § 41
see also Relevancy, this index

Reputation
generally, § 186
character for care, § 189
good reputation evidence in civil

litigation, § 192
hearsay rules, § 322
impeachment use, § 43
in issue character, § 187

Self-incrimination issues, impeach-
ment based on character, § 41

Sex crime propensity, other crimes
evidence to show, § 190.10

Signature criminal behavior, other
crimes evidence to establish,
§ 190.3

Similar criminal acts evidence, § 190
Special relevance of character evi-

dence, § 188
Specific intent, other crimes evidence

to establish, § 190.7
Supporting character witnesses,

attacking, § 48
Take-the-answer rule, impeachment

questions, § 41
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Index-10



CHARACTER—Cont’d
Truthfulness, character for, § 40
Veracity reputation questions to

impeach, § 43
Victim character

Defendant’s knowledge, § 193.2
Proof, § 193.1
Rape victims and complaints,

§ 193.3
Victim character, evidence to show,

§ 193
Violence, character for, § 188

CHAT ROOM
COMMUNICATIONS

Authentication, § 227

CHILD SEXUAL ABUSE
ACCOMMODATION
SYNDROME

Expert opinions, § 206

CHILD WITNESSES
Availability determinations, hearsay

rules, § 253
Competency as witnesses, § 62
Confrontation Clause rights,

testimony by closed-circuit tele-
vision, § 272.1

Cross-examination, § 30
Hearsay rules

availability determinations, § 253
child sex abuse prosecutions, § 252
residual hearsay exception, § 324
sex abuse complaints, § 272.1

Leading questions, § 6
Sex abuse prosecutions

bodily feelings, symptoms, and
condition statements to physi-
cians made for purposes of
testimony, § 278

hearsay rules, § 252, 272.1
Testimony by closed-circuit televi-

sion, Confrontation Clause
rights, § 272.1

CHOICE OF LAW
Presumptions and burdens of proof,

§ 349
Privileges, § 73.2, 76.1

CIRCUMSTANTIAL EVIDENCE
Authentication, § 212
Character

generally, § 188
alcoholism, § 44
balancing of prejudice vs probative

value, § 188
Common plan, § 190.2
Inferences, § 338
Personality traits, § 186
Real, testimonial and circumstantial

evidence, Wigmore distinctions,
§ 185.3

Relevancy, § 185.3
Relevancy, direct and circumstantial

evidence distinctions, § 185.3
Trustworthiness, § 324
Truthfulness of witness, § 40

CLASSIFIED INFORMATION
PROCEDURES ACT

Governmental secrets privileges,
§ 107

CLIENTS
See Lawyer-Client Privilege, this

index

CLOSED CIRCUIT TV
Child abuse testimony, Confrontation

Clause rights, § 272.1
Surveillance video observations,

personal knowledge issue, § 248

CLOSING ARGUMENTS
See Argument, this index

COERCION
Impeachment through evidence of,

§ 39

COLLATERAL FACT RULE
See also Impeachment, this index
Definition of collateral fact, § 49

COLLATERAL MATTERS
Prior inconsistent statements regard-

ing, § 36

COLLECTIVE ENTITY RULE
Self-incrimination privilege, § 141

INDEX
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COMMERCIAL PUBLICATIONS
Hearsay rules, § 321

COMMISSIONERS
Deposition supervision, § 3

COMMON KNOWLEDGE
Judicial notice, § 329, 330

COMMON PLAN
Circumstantial evidence, § 190.2

COMMUNICATIONS
Conversations, this index
Privileges, this index
Reports, this index
Telephone Conversations, this index
Video communication. See Closed

Circuit TV, this index
Writings, this index

COMPETENCY AND CAPACITY
OF WITNESSES

Generally, § 61 et seq.
Admissions of party-opponents,

mental competency issues, § 255
Advocate-witness prohibition, § 68
Children, § 62
Common law rules of incompetency,

§ 61
Confrontation Clause rights in crimi-

nal prosecutions, § 74.2
Conviction of crime, § 64
Criminal prosecutions, Confrontation

Clause rights, § 74.2
Dead man statutes, § 65
Deafness or blindness, § 62
Disqualification procedure, § 70
Drug use, § 62
Evolution of competency rules, § 61,

71
Expert witness qualifications

generally, § 13, 70
see also Expert Witnesses, this

index
Former testimony offered as hearsay

exception, objections that could
have made, § 306

Foundational facts, § 53, 70
Four-fold showing, § 62

COMPETENCY AND CAPACITY
OF WITNESSES—Cont’d

Hearsay rules
admissions of party-opponents,

§ 255
available/unavailable witness

distinction, § 253
declarant competency, § 61
excited utterances, § 272
former testimony, § 306

Immaturity, § 62
Impeachment for capacity defects

generally, § 44
rehabilitation, § 47

Impeachment of verdict, competency
of juror, § 68

Interest in the litigation, § 65
Judges and jurors, § 68
Lawyers, § 68
Memory defects impeachment

generally, § 44
rehabilitation, § 47

Mental capacity defects
generally, § 62
impeachment, § 44
party-opponents where admissions

offered as hearsay exception,
§ 255

Misleading or confusing jury as stan-
dard, § 62

Oath or affirmation, § 62, 63
Objections, § 70
Opinion rules, § 69
Party competency

generally, § 65
Spouses of parties, below

Paternity issues, § 67
Perception capacity, § 62
Perjury convictions, § 64
Personal knowledge and competency,

§ 69, 329
Presumptions, competency of chil-

dren, § 62
Privileged and incompetent evidence

distinguished, § 74.1, 102
Religious beliefs, historical rules,

§ 46, 63
Sensory capacity defects, § 44
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COMPETENCY AND CAPACITY
OF WITNESSES—Cont’d

Spouses of parties
generally, § 66
disqualification procedure, § 70
marital communication privileges

compared, § 66, 78
paternity issues, § 67

Statutory reforms of common law
rules, § 61, 62

Voir dire to determine, § 70
Weight of evidence, competency

affecting, § 62, 255

COMPILATIONS OF DATA
See Electronic Evidence, this index

COMPLETENESS DOCTRINE
Generally, § 32, 56
Partially introduced former

testimony, § 307
Partially introduced recordings, writ-

ings, and conversations, § 56

COMPROMISE
See Settlement, this index

COMPUTERS
Admissibility of evidence, computer

technology assisting, § 51
Electronic Evidence, this index
Exhibits, computer-generated

generally, § 2, 214
illustrative vs substantive use,

§ 212
Internet as Evidence Source, this

index
Pedagogic aids. computer-generated,

§ 214
Real evidence, computer-assisted

presentations, § 212

CONDITIONAL ADMISSIBILITY
Generally, § 58

CONDITIONAL PRIVILEGES
Generally, § 77

CONDITIONAL RELEVANCY
Generally, § 53

CONFERENCES
Pretrial conferences, § 3

CONFESSIONS
Generally, § 144 et seq.
Accuracy

generally, § 149
voluntariness distinguished, § 157

Admissibility determinations
generally, § 144
burden of proof, § 163
credibility vs admissibility, § 163
sufficiency vs admissibility, § 148

Admissions
adoptive, § 161
bargaining admissions, § 160
confessions, admissions amounting

to, § 144
corpus delicti requirement, admis-

sions vs confessions, § 145
impeachment use, § 160
plea bargaining, § 160
tacit, § 161

Adoptive confessions and admis-
sions, § 161

Bargaining admissions, § 160
Burden of proof of admissibility,

§ 163
Coerced, § 149
Constitutional requirements

generally, § 149
Miranda rules, below

Corpus delicti or corroboration
requirement

generally, § 145
admissions vs confessions, § 145
future of requirement, § 148
purpose of rule, § 145
standard of proof, § 146
sufficiency vs admissibility

determinations, § 148
truthfulness requirement, § 147

Credibility determinations, § 163
Custodial interrogations

generally, § 150
who is in custody, § 151

Deception inducing, § 155
Definition, § 144
Due process

generally, § 150
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CONFESSIONS—Cont’d
Due process—Cont’d

exculpatory confessions otherwise
inadmissible as hearsay, § 252

Miranda rules, below
Effectiveness of Miranda waivers,

§ 153
Exclusionary Rules, this index
Exculpatory confessions, hearsay

rules conflicts with due process
rights, § 252

Expert opinions, false confession
phenomenon, § 206

Extorted, § 149
Fruit of the poisonous tree doctrine

generally, § 159
see also Exclusionary Rules, this

index
Guilty pleas as, § 160
Hearsay rules

generally, § 254
confessions of third persons as

declarations against interest,
§ 318

exculpatory confessions, due pro-
cess conflicts, § 252

Impeachment, use of otherwise
inadmissible confessions for,
§ 162

Interrogation determinations Miranda
rules, § 151

Interrogation refusals, § 152
Judicial confessions, § 160
Magistrate, delay in presenting

arrestee to, § 156
Mandatory recording of confessions,

§ 158
Miranda rules

generally, § 150
see also Exclusionary Rules, this

index
custodial interrogations, § 150
custody determinations, § 151
exceptions, § 151
interrogation determinations, § 151
interrogation refusals, § 152
magistrate, delay in presenting

arrestee to, § 156
right to counsel, § 152, 154

CONFESSIONS—Cont’d
Miranda rules—Cont’d

Waivers of Miranda rights, below
warnings, § 152

Nolo contendere pleas, evidentiary
use, § 160

Plea bargaining admissions, § 160
Prejudice/probative value balancing,

§ 157
Proffer agreements, § 160
Promises inducing waivers of

Miranda rights, § 155
Real evidence obtained as a result of

inadmissible confessions, § 159
Recording of confessions, § 158
Reliability requirements

generally, § 149
voluntariness distinguished, § 157

Right to counsel
generally, § 152, 154
waivers, § 154

Search and seizure rule violations
affecting admissibility, § 144

Self-incriminating statements
amounting to, § 144

Silence as tacit admission, § 161
Truthfulness requirement, § 147
Voluntariness

generally, § 149
accuracy distinguished, § 157
burden of proof, § 163
Miranda rules, above
reliability distinguished, § 157

Waivers of Miranda rights
generally, § 153
deception inducing, § 155
effectiveness of waivers, § 153
implied, § 150
promises inducing, § 155
prompt presentation waivers, § 156
right to counsel waivers, § 154
voluntary and intelligent waiver

standard, § 150
Warnings, Miranda, § 152

CONFIDENTIAL MATTERS
See Privileges, this index
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CONFLICT OF LAWS
Presumptions and burdens of proof,

§ 349
Privileges, § 73.2, 76.1

CONFRONTATION CLAUSE
RIGHTS

Against interest declarations as
hearsay exception, § 319

Available/unavailable witness distinc-
tion

good faith attempt to locate miss-
ing hearsay declarant, § 253

hearsay rules, § 251, 252
Business records, § 252
Child witnesses

availability determinations, § 253
testimony by closed-circuit televi-

sion, § 272.1
Cross-examination opportunities

generally, § 39
hearsay evidence, § 252

Deposition use as evidence, § 253
Development, § 252
Dying declarations, § 252
Emergencies, assertions made in,

§ 252
Forensic analysis reports, § 252, 296
Forfeiture of confrontation rights by

wrongdoing, § 252, 253
Former testimony offered as hearsay

exception, § 308
Good faith attempt to locate missing

hearsay declarant, § 253
Hearsay

generally, § 327
against interest declarations

generally, § 319
testimonial statements inculpat-

ing another, § 319
available and unavailable wit-

nesses, § 251, 252
business records, § 252
child witness availability

determinations, § 253
deposition use as evidence, § 253
dying declarations, § 252
emergencies, assertions made in,

§ 252

CONFRONTATION CLAUSE
RIGHTS—Cont’d

Hearsay—Cont’d
forfeiture of confrontation rights

by wrongdoing, § 252, 253
former testimony offered as

hearsay exception, § 308
good faith attempt to locate miss-

ing hearsay declarant, § 253
investigating officer statements

regarding reason for their
presence at scene of crime,
§ 252

medical reports created for treat-
ment purposes, § 252

911 calls, § 252
prior opportunity for cross-exami-

nation, § 252
Supreme Court’s decoupling of the

principles, § 327
Investigating officer statements

regarding reason for their pres-
ence at scene of crime, § 252

Laboratory reports, § 252, 296
Medical reports created for treatment

purposes, § 252
911 calls, § 252
Prior inconsistent statements, § 37
Public records, § 252
Records and reports offered as evi-

dence, § 252
Self-incrimination privilege conflicts,

§ 134
Testimonial vs nontestimonial evi-

dence, § 252, 272.1

CONFUSION
See Misleading or Confusing the

jury, this index

CONNECTING UP DOCTRINE
Order of proof, § 58

CONSCIOUSNESS OF GUILT
EVIDENCE

Generally, § 190

CONSPIRACIES
Admissions of party-opponents,

§ 259
Common plan evidence, § 190
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CONSPIRACIES—Cont’d
Foundational facts as to existence of

conspiracy, § 53
Hearsay rules

generally, § 252
admissions of party-opponents,

§ 259
Preliminary questions, conspiracy

existence, § 259
Similar crimes evidence to establish,

§ 190

CONSTITUTIONAL LAW
Confessions, this index
Confrontation Clause Rights, this

index
Counsel. See Right to Counsel, this

index
Due Process, this index
Evidence obtained in violation of

constitution. See Exclusionary
Rules, this index

First Amendment, privileges
conflicts, § 113

Harmless error standard, § 53
Judicial notice and constitutional law

determinations distinguished,
§ 331

Presumptions, this index
Privileges

see also Privileges, this index
nonconstitutional privileges

distinguished, § 74.2, 114 et
seq.

CONTRACTS
Relevance of similar contracts

disputes evidence, § 198

CONTRADICTION
See Impeachment, this index

CONVERSATIONS
See also Communications; this index;

Hearsay, this index
Completeness doctrine, § 56

CONVICTIONS OF CRIME
Character impeachment, § 42
Competency of witnesses, § 64

CONVICTIONS OF CRIME
—Cont’d

Dishonesty or false statement crimes,
§ 42

Impeachment based on character,
§ 42

Infamous crimes, § 42
Judgments, hearsay rules applicable

to evidentiary use, § 298
Moral turpitude crimes, § 42
Motions in limine to exclude

generally, § 52
subsequent objection procedure,

§ 55
Pardon affects, § 42
Prejudice/probative value balancing,

§ 42
Proof requisites, § 42
Rehabilitation of impeached wit-

nesses, § 47

COPIES
See also Best Evidence Rule, this

index
Notice of intent to offer copy, § 2

CORPORATIONS
Depositions of, identifying

deponents, § 3
Hearsay rules, admissions of party-

opponents, § 259
Lawyer-client privilege, corporate

clients, § 87.1
Self-incrimination privilege

applicability
generally, § 140
agents and officers, § 141

CORPUS DELICTI
See also Confessions, this index
Proof of, § 145

CORROBORATION
Generally, § 47
Bolstering, this index
Confessions, this index
Habit and custom evidence, § 195
Hearsay, this index
Rehabilitation distinguished, § 47
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CORRUPT INFLUENCE
IMPEACHMENT

Generally, § 39
Rehabilitation, § 47

COUNSEL
Right to Counsel, this index

COUNTERWEIGHTS
Balancing Prejudice and Probative

Value, this index
Relevancy, this index

COURTS
Discretion of Court, this index
Judges, this index
Judicial Notice, this index
Sanctions, this index

CREDIBILITY
See also Authentication, this index
Bias evidence, § 19
Bolstering on direct examination,

§ 22
Confessions, credibility determina-

tions, § 163
Cross-examination on, § 21, 22, 29
Demeanor affecting, § 3
Demeanor of witnesses, evaluation

during discovery, § 3
Expert qualifications rulings, § 13
Expert witnesses, § 13
Hearsay rules, prior statements used

to affect credibility, § 249
Impeachment, this index
Judicial questions targeting, § 8
Prior statements used to affect

hearsay rules, § 249
Prior Consistent Statements, this

index
Prior Inconsistent Statements, this

index
Refusal to answer questions relevant

to, § 19
Relevance of witness credibility, § 33
Self-incrimination privilege

applicability, § 129

CRIMINAL PROSECUTIONS
Accomplice testimony, cautionary

instructions, § 4

CRIMINAL PROSECUTIONS
—Cont’d

Affirmative defenses
generally, § 346 et seq.
see also Presumptions, this index
burden of persuasion, § 341

Argument allusions to privilege
invocations, § 126

Arrest and Custody Detention, this
index

Assault, victim character, § 193
Bad character in criminal prosecu-

tions, § 190
Blood alcohol testing, self-incrimina-

tion privilege, § 124
Blood sample extraction, self-incrim-

ination privilege, § 124
Burdens of Proof, this index
Character

good character evidence, § 187
impeachment of testifying

defendant, § 42
similar criminal acts evidence,

§ 190
Child sex abuse prosecutions

expert witnesses, § 13
hearsay rules, § 252

Circumstantial evidence
bad character, § 190
good character, § 187

Clear and convincing proof, § 340
Common plan evidence, § 190
Competency of witnesses, Confronta-

tion Clause rights, § 74.2
Conduct to prove character

generally, § 190
other crimes evidence, § 190

Confessions, this index
Confrontation Clause Rights, this

index
Consciousness of guilt evidence,

§ 190
Conspiracies, this index
Convictions of Crime, this index
Cross-examination

Confrontation Clause rights, § 39
criminal record questions, § 29

INDEX

Index-17



CRIMINAL PROSECUTIONS
—Cont’d

Cross-examination—Cont’d
scope, civil vs criminal proceed-

ings, § 25, 26
victims, § 30

Custody. See Arrest and Custody
Detention, this index

Defendant, testifying, character
impeachment, § 42

Deliberation, other crimes evidence
to establish, § 190

Depositions, § 3
Detention. See Arrest and Custody

Detention, this index
Discovery

generally, § 97
rights of defendants, § 3

Dishonesty or false statement crimes,
conviction of crime evidence,
§ 42

DNA identification, expert opinions,
§ 15

Drug crimes, physician-patient privi-
lege, § 99

Drug trafficking opinions, expert wit-
nesses, § 13

Dying declarations. See Hearsay, this
index

Exclusion of witnesses, § 50
Expert witnesses

child sexual abuse cases, § 13
drug trafficking opinions, § 13
modus operandi opinions, § 13

Field sobriety testing, self-incrimina-
tion privilege, § 124

Fingerprint experts, § 13
Flight evidence, § 263
Good character evidence, § 187
Grand jury proceedings privilege,

§ 113
Handwriting samples, self-incrimina-

tion privilege, § 124
Hearsay rules

child sex abuse prosecutions, § 252
investigative reports, § 296
preliminary hearing testimony,

§ 304
Homicide, victim character, § 193

CRIMINAL PROSECUTIONS
—Cont’d

Hostile witnesses, judicially called,
§ 8

Identification questions, self-incrimi-
nation privilege, § 124

Identity, other crimes evidence to
prove, § 190.8

Impeachment
state’s witnesses, § 39
testifying defendant based on

character, § 42
Improperly obtained evidence. See

Exclusionary Rules, this index
Infamous crimes, conviction of crime

evidence, § 42
Informer’s Privilege, this index
Investigating officer statements

regarding reason for their pres-
ence at scene of crime

Confrontation Clause issues, § 252
hearsay issues, § 249

Investigative reports, hearsay rules,
§ 296

Jencks Act, § 97
Joint defense agreements, lawyer-

client privilege, § 91.1
Judgments, hearsay rules applicable

to evidentiary use, § 298
Jurisdiction illegally obtained, § 178
Law enforcement information

protected by governmental
secrets privileges, § 108

Lawyer-client privilege
generally, § 88
crime-fraud exception, § 95
joint defense agreements, § 91.1

Lawyer-client privilege, crime-fraud
exception, § 95

Lineups, self-incrimination privilege,
§ 124

Malice, other crimes evidence to
establish, § 190.7

Marital communications privilege,
spousal homicide, § 86

Mental state opinions, § 12
Miranda rules. See Confessions, this

index

MCCORMICK ON EVIDENCE, 9TH

Index-18



CRIMINAL PROSECUTIONS
—Cont’d

Modus operandi evidence,
§ opinions13

generally, § 190
Moral turpitude crimes, conviction of

crime evidence, § 42
Motive, other crimes evidence to

establish, § 190.5
Multiple defendants, evidence admis-

sible as to some, § 59
Narrative testimony including

perjury, § 5
Opportunity, other crimes evidence to

establish, § 190.6
Other criminal acts evidence, § 190
Parole and probation proceedings,

exclusionary rules, § 174
Perjury, examiner’s dilemma, § 5
Physician-patient privilege

generally, § 104
defenses waiving, § 103
drug crimes, § 99

Plea proceedings, self-incrimination
privilege, § 129

Preliminary hearing testimony as
evidence, hearsay rules, § 304

Premeditation opinions, § 12
Presumptions

innocence, § 342
mandatory and permissive, § 342,

346
Priors. See Convictions of Crime, this

index
Privacy rights of crime victims, § 44
Privileges

Confrontation Clause rights over-
riding, § 74.2

due process limitations, § 74.2
Proffer agreements, § 160
Propensity to commit crime, other

crimes evidence to show, § 190
Rape. See Sex Crimes, this index
Rape shield laws, § 193
Real evidence, compelled production,

self-incrimination privilege,
§ 124

Reasonable doubt
generally, § 341

CRIMINAL PROSECUTIONS
—Cont’d

Reasonable doubt—Cont’d
persuasion burden, § 338

Self-Defense, this index
Self-Incrimination Privilege, this

index
Sentencing proceedings, exclusionary

rules, § 174
Sex Crimes, this index
Signature criminal behavior evi-

dence, § 190.3
Similar criminal acts evidence, § 190
Sobriety testing, self-incrimination

privilege, § 124
Specific intent, other crimes evidence

to establish, § 190.7
Spousal homicide, marital com-

munications privilege, § 86
Spousal privileges, § 66
State’s witnesses, impeachment, § 39
Victims

character evidence, § 193
Child Witnesses, this index
cross-examination, § 30
privacy rights, § 44
rape shield laws, § 193

Voice samples, self-incrimination
privilege, § 124

Waivers of self-incrimination privi-
lege

accused persons, § 129
witnesses, § 133

Warnings as to Miranda rights, § 152
Witnesses

discovery rights of defendants, § 3
exclusion orders, § 50
statements, § 97

CROSS-EXAMINATION
Depositions, this index
Examination of Witnesses, this index

CUSTODY
See Arrest and Custody Detention,

this index

CUSTOM
Conduct on particular occasion, habit

and custom as evidence of,
§ 195
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DANGEROUS CONDITIONS
Relevance of similar incidents evi-

dence, § 200

DATA COMPILATIONS
See Electronic Evidence, this index

DEAD MAN STATUTES
Competency of witnesses, § 65

DEAF PERSONS
Competency of witnesses, § 62

DEATH
Certificates, § 101
Dying declarations. See Hearsay, this

index
Hearsay available/unavailable wit-

ness distinction, § 253
Lawyer-client privilege, death of cli-

ent, § 94
Marital communications privilege,

death of spouse, § 85
Physician-patient privilege, death of

patient, § 102

DECLARATIONS AGAINST
INTEREST

See Hearsay, this index

DEEDS
Hearsay rules, § 323

DEFENSES
Affirmative Defenses, this index
Burdens of proof, § 337
Similar matters evidence, defenses of

a party, § 196

DEFINITIONS
Dangers of in evidence jurisprudence,

§ 341

DELIBERATION
Similar crimes evidence to establish,

§ 190.7

DEMEANOR
Credibility effects, § 3
Discovery, demeanor evaluations

during, § 3
Judicial demeanor, juror inferences,

§ 8
Objections to evidence, § 52

DEMEANOR—Cont’d
Witness demeanor elicited on cross-

examination, § 29

DEMONSTRATIVE AIDS
Generally, § 214
Argument, demonstrative aids used

in, § 214
Authentication, § 214
Charts as pedagogic aids, § 214
Computer-generated animations, § 2,

214
Drawings and diagrams, § 214
Evidentiary status, § 214
Exhibits, status as, § 214
Fair and accurate representation stan-

dard, § 214
Illustrative use limitations, § 214
Illustrative vs substantive use, § 212
In-court re-enactments, § 217
Jury access during deliberations,

§ 214, 220
Maps, § 214
Models, § 214
Opening statements use, § 214
Photographs used as, § 215
Real evidence, demonstrations and

experiments as, § 217
Re-enactments, recorded, § 216
Summaries as pedagogic aids, § 214
Views by jury, § 219
Voluminous evidence, § 214

DEMONSTRATIVE EVIDENCE
See Real Evidence, this index

DEPOSITIONS
Generally, § 3
Commissioners to supervise, § 3
Corporate defendants, identifying

deponents, § 3
Criminal law, § 3
Cross-examination

hearsay rules, § 304
right of cross-examination, § 19

Evidence rules applicable at
discovery stage, § 3

Evidentiary use
generally, § 3, 51, 244
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DEPOSITIONS—Cont’d
Evidentiary use—Cont’d

available and unavailable wit-
nesses, § 253

completeness doctrine, § 56
Confrontation Clause rights, § 253
Hearsay, this index
historical use of depositions, § 244
objection procedure, § 52

Exclusion of deposition witnesses,
§ 50

Hearsay
questions eliciting, § 3
rules where depositions used as

evidence. See Hearsay, this
index

Identifying deponents, corporate
defendants, § 3

Lawyer-client privilege issues, § 96
Notice, § 3
Oath requirements, § 3
Prior inconsistent statements in

generally, § 34
foundation requirements, § 37

Privilege waivers, effect on trial
admissibility, § 3

Recordation means, § 3
Refreshing recollection by means of

deposition testimony, § 9
Right of cross-examination, § 19
Separation of deposition witnesses,

§ 50
Unavailable witnesses, § 3
Videotaping, § 3
Waivers of privileges, effect on trial

admissibility, § 3
Witness demeanor evaluations, § 3
Written vs oral, § 3

DERIVATIVE EVIDENCE
See also Exclusionary Rules, this

index
Primary or direct evidence

distinguished, § 181

DETENTION
See Arrest and Custody Detention,

this index

DIRECT EVIDENCE
See also Circumstantial Evidence,

this index
Relevancy, direct and circumstantial

evidence distinctions, § 185.3

DIRECT EXAMINATION
See Examination of Witnesses, this

index

DISCOVERY
Admissions requests, § 3
Best evidence rule, discovery

procedures rendering rule
obsolete, § 232

Criminal prosecutions, § 97
Depositions, this index
Discovery of foundation matters, § 3
Documents, mandatory disclosure,

§ 229
Experts, informal discovery, § 2
Formal and informal discovery

distinguished, § 2, 3
Foundation matters, § 3
Governmental secrets privileges,

§ 109
Informal

client interviews, § 2
experts, § 2
formal discovery distinguished, § 3
mandatory pre-discovery

disclosure rules, § 3
surprise element, § 2
techniques, § 2
witness interviews, § 2, 3

Interrogatories, this index
Lawyer-client privilege issues, § 96
Mandatory disclosure rules

generally, § 3
documents, § 229

Notice pleading discovery require-
ments, § 2, 3

Physical or mental examinations, § 3
Preparation and presentation and

proof, § 2
Privilege waivers through production

of documents, § 3
Production of documents, privilege

waivers through, § 3
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DISCOVERY—Cont’d
Reciprocal discovery in criminal

proceedings, § 3
Subpoenas to compel, § 3
Surprise, informal discovery

techniques avoiding, § 2
Test results, § 97
Witnesses

see also Depositions, this index
demeanor evaluations, § 3
informal discovery, § 3
mandatory, § 3
statements, criminal prosecutions,

§ 97
subpoenas to compel discovery,

§ 3
Work product protection, witness

interviews, § 2

DISCRETION OF COURT
Balancing prejudice and probative

value, § 212
Best evidence rule, § 243
Broad questions, § 7
Character-based impeachment, § 41
Cross-examination

sanctions limiting, § 19
scope and limits, § 19, 24

Evidence exclusion by judge on own
motion absent an objection, § 55

Examination of witnesses, judges’
questions, § 4

Exclusionary rule applications, § 166
Expert qualifications

generally, § 13
gatekeeping role of judges, § 18,

330
Impeachment based on character,

§ 41
Indefinite questions, § 7
Leading questions, § 6
Masters, use of, § 18
Narrative vs interrogatory testimony,

§ 5
Order of presentation of evidence, § 4
Order of proof, § 24, 58
Privilege assertions, § 77
Real evidence, discretion to exclude,

§ 212

DISCRETION OF COURT—Cont’d
Referees, use of, § 18
Relevance, similar matters evidence,

§ 200
Sanctions limiting cross-examination,

§ 19
Self-incrimination privilege warn-

ings, § 131
Similar matters evidence, relevance,

§ 200
Views by jury, § 219
Warnings, self-incrimination privi-

lege, § 131

DNA EVIDENCE
Generally, § 205
Expert opinions, § 15
Identification, validity probabilities,

§ 210
Paternity, § 211
Probabilities, § 210
Profiles, DNA, § 15

DOCUMENTS
See also Writings, this index
Acknowledged and certified docu-

ments and records, § 229.1
Ancient Documents, this index
Authentication

computer-generated documents,
§ 227

foreign public documents, § 229.1
scientific evidence, § 207

Best Evidence Rule, this index
Certificates, this index
Computer-generated document

authentication, § 227
Foreign public document authentica-

tion, § 229.1
Jury access during deliberations,

§ 220
Mandatory disclosure, § 229
Production of Documents, this index
Scientific evidence authentication,

§ 207
Self-incrimination privilege, docu-

ments protected, § 137
Subpoena duces tecum, § 3
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DOMESTIC VIOLENCE
Battered woman syndrome, § 206
Hearsay rules, forfeiture of

confrontation rights by
wrongdoing, § 252, 253

Marital communications privilege,
§ 84

DOOR OPENING
See Opening Door to Admission of

Evidence, this index

DRAWINGS AND DIAGRAMS
Demonstrative aids, § 214

DRUG CRIMES
Authentication of drugs offered as

real evidence, § 212
Physician-patient privilege, § 99
Trafficking, expert opinions, § 13

DRUG USE
Competency of witnesses, § 62
Impeachment based on, § 44

DUE PROCESS
Burdens of Proof, this index
Confessions, this index
Hearsay rules conflicts, § 252
Presumptions, this index
Reasonable doubt, § 341
Voucher rule conflicts, § 252

DUPLICATES
See also Best Evidence Rule, this

index
Counterparts distinguished, § 235
Definition, § 233
Notice of intent to offer copy, § 2

DYING DECLARATIONS
Confrontation Clause rights, § 252
Hearsay, this index

EAVESDROPPERS
Privileges, § 82

ELECTRONIC DEVICES
Self-incrimination privilege, § 139.1

ELECTRONIC EVIDENCE
See also Computers, this index;

Internet as Evidence Source, this
index

Animations, computer-generated, § 2,
214

Authentication
generally, § 224, 227
computer-generated models and

simulations, § 218
data compilations, § 212, 227
photographs, § 215, 227

Automatic machine generated data,
hearsay rules, § 249

Best evidence rule applicability
generally, § 235
technology advances in copy prep-

aration, § 236
Charts as pedagogic aids, § 214
Chat room communications, § 227
Confessions, mandatory recording,

§ 158
Data compilations

authentication, § 212, 227
hearsay rules, § 249

Digital manipulation of electronic
photographs, § 215

Digital signatures authentication,
§ 227

Email, § 224, 227
Enhanced images, § 214
Exhibits, computer-generated

generally, § 214
foundation, § 2
illustrative vs substantive use,

§ 212
Foundation requirements

generally, § 294
computer-generated models and

simulations, § 218
Hearsay

automatic machine generated data,
§ 249

reports produced by computer
software, § 294

simulations, computer-generated,
§ 218

Identification issues in internet com-
munications, § 227
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ELECTRONIC EVIDENCE
—Cont’d

Internet as Evidence Source, this
index

Judicial notice of scientific principles
of computers, § 294

Judicial notice trends, internet
impacts, § 334

Models, computer-generated, § 218
Pedagogic aids. computer-generated,

§ 214
Photographs

generally, § 215
authentication, § 227
digital manipulation, § 215

Records regularly kept, hearsay rules,
§ 294

Simulations, computer-generated,
§ 218

Social network communications,
authentication, § 227

Sound recordings, § 216
Spontaneous statements, electroni-

cally communicated, § 271
Static images, § 214
Summaries as pedagogic aids, § 214
Text messages authentication, § 227
Trustworthiness

generally, § 294
internet information, § 334

ELECTRONIC SURVEILLANCE
Standing to seek exclusion, § 175
Statutory evidence rules, § 170, 172
Statutory restrictions, § 74

EMERGENCIES
Hearsay rules, assertions made in

emergency situations, § 252

EMOTIONS
Fear statements, hearsay rules, § 276
Physical or mental condition state-

ments to show, hearsay rules,
§ 274

ERROR
Invited error, § 57
Plain and harmless error

distinguished, § 52

ETHICAL CONSIDERATIONS
Impeachment based on character,

§ 40

EXAMINATION OF WITNESSES
Generally, § 5 et seq.
Admissibility of deposition

testimony, § 3
Alternative answers proposed in

questions as leading, § 6
Assumptions. questions including,

§ 7
Background evidence questions on

cross-examination, § 29
Balanced vs leading questions, direct

examination, § 6
Bias, cross-examination to show, § 20
Bolstering, this index
Broad questions, § 7
Calling and interrogation of wit-

nesses by court, § 8
Child Witnesses, this index
Collateral fact rule. See Impeach-

ment, this index
Collateral matters cross-examination,

§ 21
Competency and Capacity of Wit-

nesses, this index
Confrontation Clause Rights, this

index
Corroboration, this index
Credibility, this index
Crime victims, § 30
Cross-examination

generally, § 19 et seq.
see also Impeachment, this index
art of cross-examination, § 30
background evidence, § 29
bereaved relatives, § 30
bias, § 20
character question limitations,

§ 40, 41
children, § 30
civil vs criminal proceedings, § 25,

26
collateral matters, § 21
Confrontation Clause rights, § 39
credibility, cross-examination to

impeach, § 29
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EXAMINATION OF WITNESSES
—Cont’d

Cross-examination—Cont’d
credibility questions, § 21
crime victims, § 30
criminal record questions, § 29
demeanor elicited on, § 29
depositions, hearsay rules, § 304
direct examination compared

leading questions, § 6
skills required, § 5

discretionary control of judge,
§ 19, 24

embarrassing questions, § 41
exclusionary rules, impeachment

exception, § 183
expert witnesses, § 13
exploratory questions, § 29
fishing expedition dangers, § 30
follow-up question dangers, § 30
form of interrogation, § 20
harassing questions, § 41
Hearsay, this index
hostile vs friendly witnesses, § 25
inability to cross-examine, § 19, 31
inconsistent past writings, § 28
indefinite questions, § 7
instances of misconduct, § 41
jury considerations, § 30
leading questions, § 20, 23
learned treatises used in, § 13
misconduct instances, § 41
misleading questions, § 7
new matter raised in cross-exami-

nation, § 23
offers of proof in support of ques-

tions, § 29
one-appearance rule as limitation,

§ 21
opportunity to cross-examine

where former testimony
offered, § 19

order of proof issues, § 23
perjury proof, § 30
prejudicial questions, § 29
preparation and planning, § 30
redirect to neutralize, § 32
refusal to answer, § 19

EXAMINATION OF WITNESSES
—Cont’d

Cross-examination—Cont’d
relevancy, direct vs cross, § 29
restrictive rule

generally, § 21, 27
discretion of court, § 24

right of, § 19, 31
Rule in Queen Caroline’s Case,

§ 28
sanctions to limit or enforce, § 19
Scope of cross-examination, below
self-incrimination privilege, § 129
sympathetic witnesses, § 30
trustworthiness, cross-examination

as to, § 29
value of, § 31
when to cross, § 30
Wide open cross-examination rule,

below
Degrading and disgraceful matters

questions, § 41
Demeanor elicited on cross-examina-

tion, § 29
Deposition testimony, admissibility

of, § 3
Direct examination

generally, § 5 et seq.
alternative answers proposed in

questions as leading, § 6
balanced vs leading questions, § 6
bolstering, § 22, 33
cross-examination compared

leading questions, § 6
skills required, § 5

experts, § 13
hostile witnesses, leading ques-

tions, § 6
impeachment evidence, defusing

on direct, § 42
isn’t it true. form of question as

leading, § 6
leading questions, § 6
narrative vs interrogatory

testimony, questions eliciting,
§ 5

open ended vs specific questions,
§ 5
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EXAMINATION OF WITNESSES
—Cont’d

Direct examination—Cont’d
Opening Door to Admission of

Evidence, this index
right of cross-examination after,

§ 19
signaling form of questions as

leading, § 6
specific vs open ended questions,

§ 5
Voucher Rule, this index

Embarrassing questions, § 41
Exclusion of witnesses during trial,

§ 50
Exclusionary rules applicability, real

evidence and testimony
distinguished, § 179

Expert witnesses, judges’ powers to
call and examine, § 8

Exploratory questions on cross-exam-
ination, § 29

Facts not in evidence, questions
assuming, § 6

Fishing expedition dangers, § 30
Grand jury testimony privilege, § 113
Harassing questions, § 41
Hearsay, this index
Hostile witnesses

cross-examination, § 25
judicially called, § 8
leading questions, § 6, 25

Hypothetical Questions, this index
Impeachment

generally, § 33 et seq.
see also Cross-Examination,

above; Impeachment, this
index

follow-up question dangers, § 30
redirect to neutralize cross-exami-

nation, § 32
scope of cross-examination to

impeach, § 22
In Limine Motions, this index
Inability to cross-examine, § 19, 31
Inconsistent past writings, cross-ex-

amination on, § 28
Indefinite questions, § 7

EXAMINATION OF WITNESSES
—Cont’d

Inflection of examiner’s voice as
leading, § 6

Instances of misconduct, character-
based impeachment, § 41

Isn’t it true. form of question as lead-
ing, § 6

Judges’ powers to call and question,
§ 8

Judges’ questions, § 4
Jurors’ questions, § 8
Leading questions

generally, § 6
cross-examination

generally, § 20
new matter raised in cross-ex-

amination, § 23
direct examination, § 6
hostile vs friendly witnesses, § 25
impeachment, § 6
judges’ use, § 8
misleading questions, § 7
objections, tactical considerations,

§ 52
prior inconsistent statement elicita-

tion, § 37
recitations of facts in questions as,

§ 7
refreshing recollection by means

of, § 6, 9
tests for distinguishing, § 6

Learned treatises, cross-examination
based on, § 13

Misleading questions, § 7
Narrative vs interrogatory testimony,

questions eliciting, § 5
Offers of proof, cross-examination

questions, § 29
One-appearance rule, cross-examina-

tion limitation, § 21
Open ended vs specific questions,

direct examination, § 5
Opening Door to Admission of Evi-

dence, this index
Opinions, this index
Order of calling, authentication wit-

nesses, § 2
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EXAMINATION OF WITNESSES
—Cont’d

Order of proof issues, cross-examina-
tion, § 23

Perjury, examiner’s dilemma, § 5
Physical and Mental Examinations,

this index
Prejudicial questions on cross-exami-

nation, § 29
Preliminary matters, leading ques-

tions to elicit, § 6
Preparation and planning cross-exam-

ination, § 30
Privacy rights of witnesses, § 44, 46
Privileges, this index
Real evidence distinguished,

exclusionary rules applicability,
§ 179

Recitations of facts in questions as
leading, § 7

Re-cross-examination, § 32
Redirect examinations, § 32
Refreshing Recollection, this index
Refusal to Testify, this index
Rehabilitation of impeached witness,

§ 47
Relevancy rules

see also Relevancy, this index
cross-examination, § 29

Restrictive rule, cross-examination
generally, § 21, 27
discretion of court, § 24

Rule in Queen Caroline’s Case, § 28
Rule of completeness, § 32
Sanctions limiting cross-examination,

§ 19
Sanctions to enforce right of cross-

examination, § 19
Scope of cross-examination

generally, § 20, 21 et seq.
civil vs criminal proceedings, § 25,

26
impeachment, § 22
Wide open cross-examination rule,

below
Self-Incrimination Privilege, this

index
Separation of witnesses during trial,

§ 50

EXAMINATION OF WITNESSES
—Cont’d

Sequestration orders, § 50
Signaling form of questions as lead-

ing, § 6
Specific vs open ended questions, § 5
Speech impediments, § 5
Subsequent examinations, § 32
Sympathetic witnesses, cross-exami-

nation, § 30
Take-the-answer rule, character

impeachment, § 41
Tests for distinguishing leading ques-

tions, § 6
Tone of examiner’s voice as leading,

§ 6
Trustworthiness, cross-examination

as to, § 29
Unavailable witness depositions, § 3
Victims, § 30
Voucher Rule, this index
Wide open cross-examination rule

generally, § 21, 27
discretion of court, § 24

Writings, witness authentication,
§ 222

EXCLUSIONARY RULES
Generally, § 52 et seq., 164 et seq.
See also Admissibility Determina-

tions, this index
Administrative agency adjudications,

§ 173
Attenuation of taint

generally, § 166, 176
independent source concept

distinguished, § 179
intervening illegal conduct excep-

tion distinguished, § 180
Automatic standing to challenge

admissibility, § 175
Burden of proof

causal link between violation and
challenged evidence, § 177

good faith exception, § 182
Causal link between violation and

challenged evidence
generally, § 176
Attenuation of taint, above
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EXCLUSIONARY RULES—Cont’d
Causal link between violation and

challenged evidence—Cont’d
burden of proof, § 177
constitutional illegality, § 166
inevitable discovery, § 176
Miranda rule violations, § 176
nonconstitutional illegality, § 172

Character evidence, categorical
exclusions, § 186

Civil litigation applicability, § 173
Confessions

inadmissible, evidence obtained as
result of, § 159

Miranda rule violations, § 159, 164
Constitutional illegality

deliberate violations, § 166
federal

generally, § 166
attenuation of taint, § 179
justifications, § 167

good faith exceptions, § 167
grossly negligent violations, § 166
Nonconstitutional illegality, below
qualified vs nonqualified exclusion

requirements, § 172
reckless violations, § 166
state, § 168

Constitutional restrictions on judicial
authority to establish and apply,
§ 175

Costs of evidence exclusion
constitutional illegality, § 165
nonconstitutional illegality, § 172

Deliberate constitutional law viola-
tions, § 166

Derivative evidence
generally, § 176
Causal link between violation and

challenged evidence, above
exception, § 179
primary or direct evidence

distinguished, § 181
Deterrent effect, § 165
Development of concept, § 164
Discretion of court in application,

§ 166
Disfavored nature of remedy, § 167

EXCLUSIONARY RULES—Cont’d
Effectiveness of exclusion remedy,

nonconstitutional illegality,
§ 167

Electronic surveillance
generally, § 170, 172
standing to seek exclusion, § 175
statutory restrictions, § 74

Exceptions
generally, § 179 et seq.
Attenuation of taint, above
derivative evidence, § 179
Good faith exception, below
identification of defendant, § 178
impeachment, § 183
Independent source concept, below
inevitable discovery, § 176, 181
intervening illegal conduct, § 180
Opening Door to Admission of

Evidence, this index
Federal constitutional sanctions

generally, § 166
attenuation of taint, § 179
justifications, § 167

Federal courts, standing to seek
exclusion, § 175

Forfeiture proceedings applicability,
§ 173

Fruit of the poisonous tree metaphor
generally, § 159, 176
Causal link between violation and

challenged evidence, above
Good faith exceptions

generally, § 182
burden of proof, § 182
constitutional illegality, § 167
nonconstitutional illegality, § 172,

182
objective standard, § 182

Grand jury proceedings, § 174
Grossly negligent constitutional law

violations, § 166
Hypnotically induced recollections,

§ 206
Identification of defendant, § 178
Immigration law proceedings, § 173
Impeachment exception, § 183
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EXCLUSIONARY RULES—Cont’d
Independent source concept

generally, § 177
attenuation of taint distinguished,

§ 179
Inevitable discovery exception,

§ 176, 181
Intentional violations,

nonconstitutional illegality,
§ 172

International law violations, § 167
Intersovereign situations, § 173
Judicial authority to establish and

apply
constitutional illegality, § 166
constitutional restrictions, § 175
nonconstitutional illegality, § 171

Jurisdiction illegally obtained, § 178
Justifications

generally, § 165
federal constitutional sanctions,

§ 167
Juvenile court proceedings, § 173
Last resort, remedy as, § 167
Legislative requirements, § 170
Limitations. Scope of rules, below
Miranda rule violations

generally, § 159, 164
see also Confessions, this index
causal link between violation and

challenged evidence, § 176
Nonconstitutional illegality

generally, § 169 et seq.
costs of evidence exclusion, § 172
effectiveness of exclusion remedy,

§ 167
good faith exceptions, § 172, 182
intentional violations, § 172
international law violations, § 167
judicially developed requirements,

§ 171
legislative requirements, § 170
limitations, § 172
qualified vs nonqualified exclusion

requirements, § 172
standing to seek exclusion, § 175
substance of exclusionary require-

ments, § 172

EXCLUSIONARY RULES—Cont’d
Nonconstitutional illegality—Cont’d

substantial violations, § 172
willful violations, § 172

Noncriminal litigation applicability,
§ 173

Opening Door to Admission of Evi-
dence, this index

Parole and probation proceedings,
§ 174

Personal nature of rights enforceable,
§ 175

Policy justifications
generally, § 165
federal constitutional sanctions,

§ 167
Preliminary hearings, § 174
Privacy right justifications, § 165
Privileges, this index
Qualified vs nonqualified exclusion

requirements, § 172
Real evidence vs testimony, § 179
Reckless constitutional law viola-

tions, § 166
Recovered memories, § 203, 206
Right to counsel enforcement, § 176
Sanctions, rules viewed as, § 164
Scope of rules

administrative agency adjudica-
tions, § 173

Causal link between violation and
challenged evidence, above

civil litigation, § 173
derivative evidence, § 176
evidence obtained prior to illegal-

ity, § 176
forfeiture proceedings, § 173
grand jury proceedings, § 174
immigration law proceedings,

§ 173
Independent source doctrine,

above
intersovereign situations, § 173
juvenile court proceedings, § 173
nonconstitutional illegality, § 172
noncriminal litigation, § 173
parole and probation proceedings,

§ 174
preliminary hearings, § 174
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EXCLUSIONARY RULES—Cont’d
Scope of rules—Cont’d

pretrial and procedural issues,
§ 174

right to counsel, § 176
sentencing proceedings, § 174

Self-incrimination privilege denials,
§ 159

Sentencing proceedings, § 174
Standing to seek suppression, § 175
State constitutional sanctions, § 168
State court applications of federal

constitutional standards, § 166
Statutory requirements, § 170
Substance of exclusionary require-

ments, § 172
Substantial violations, § 172
Testimony vs physical evidence,

§ 179
Waivers, § 183
Willful violations, § 172

EXECUTIVE PRIVILEGE
See Governmental Secrets Privileges,

this index

EXHIBITS
See also Authentication, this index;

Foundation, this index
Chain of custody, § 2
Computer-generated, § 214
Demonstrative aids as, § 214
Discovery of foundation matters, § 3
Identification marking, § 9, 51
Jury access during deliberations,

§ 220
Master exhibit lists, § 2
Objections to introduction, § 53
Physical characteristics of a person,

§ 217
Procedure for admission, § 51
Real Evidence, this index
Records of past recollection, § 279
Scars, § 217

EXPERIMENTAL AND
SCIENTIFIC EVIDENCE

Generally, § 202 et seq.
Admissibility, § 203
Anecdotal evidence, § 209

EXPERIMENTAL AND
SCIENTIFIC EVIDENCE
—Cont’d

Battered woman syndrome, § 206
Battering parent syndrome, § 206
Biology, § 205 et seq.
Blood alcohol testing, § 205.1
Blood stains, § 207
Blood typing, § 205.2
Breath alcohol testing, § 205.1
Child sexual abuse accommodation

syndrome, § 206
Court-appointed, testifying experts to

present, § 203
Data recorders, § 204
DNA typing, § 205.3, 205.7
Event data recorders, § 204
Eyewitness Identification, this index
False confessions, § 206
Fiber identification, § 207
Fingerprints, § 207.1
Flight recorders, § 204
General acceptance test, § 203
Hair identification, § 207
Hypnosis, § 206
Identification of persons and things,

§ 207 et seq.
Intoxication, § 205.1
Judicial notice principle applicability,

§ 204
Lie detection, § 206
Medicine, § 205
Methodology validation, § 203
Mitochondrial sequesncing, § 205.5
Opinion polls, § 208
Paternity testing, § 211 et seq.
Polygraphs, § 206
Post-traumatic stress disorder, § 206
Pretrial experiments, § 202
Probabilities as evidence

identification, § 210
paternity testing, § 211 et seq.

Probabilities in statistical studies,
§ 208, 209 et seq.

Profiles, § 206
Psychology, § 206.1 to 206.7
Radar, § 204
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EXPERIMENTAL AND
SCIENTIFIC EVIDENCE
—Cont’d

Real evidence, demonstrations and
experiments as, § 217

Recovery of repressed memories,
§ 203, 206

Reform proposals, § 18
Relevancy, § 203
Sampling, § 208
Serologic tests, § 205
Speed detection and recording tests,

§ 204
Standards for admitting, § 203.1 to

203.4
Statistical studies, § 208
STR profiling, § 205.4
Substantial vs general acceptance

test, § 203
Surveys, § 208
Syndromes, § 206.7
Tachographs, § 204
Tests

generally, § 204 et seq.
speed detection and recording,

§ 204 to 204.4
Trace evidence, § 207
Voice spectrograms, § 207.2
Witness fallibility opinions, § 206

EXPERIMENTS
See also Tests, this index
Case-specific experiments, § 202
Demonstrative use, § 202
Illustrative use, § 202
Jury experiments, § 220
Observational evidence

distinguished, § 202
Peer review validation, § 202
Substantial similarity requirements,

§ 202

EXPERT WITNESSES
Generally, § 13 et seq.
Accident proneness, § 189
Accuracy of technology, § 13
Actuarial risk opinions, § 206
Anecdotal evidence, § 209

EXPERT WITNESSES—Cont’d
Application of theory or technique to

minor premises, § 13
Authentication opinions

generally, § 212
handwriting, § 223

Bases of opinions
generally, § 15
Hearsay, bases of opinions as,

below
Battering syndromes, § 206
Battle of the experts, § 18
Bias, § 13, 18
Burden of proof, qualifications, § 70
Character impeachment, expert

opinions as to reputation, § 43
Child sexual abuse, § 13
Child sexual abuse accommodation

syndrome, § 206
Competence, § 13
Court appointed experts

generally, § 18
scientific evidence, § 203

Credibility, § 13
Cross-examination, § 13
Daubert qualification standard

generally, § 13, 330
actuarial risk opinions, § 206
fingerprint identification, § 207.1
Frye standard compared, § 203,

204
gatekeeping role of judges, § 18
handwriting identification, § 223
hypnosis, § 206.4
peer review, § 202
polygraphy testimony, § 206.3
reliability of methodology, § 199
scientific matters, § 203
scientific vs non-scientific

opinions, § 13
soft sciences, § 44
specialized expertise, § 13
technical expertise, § 13

Direct examination, § 13
Discovery

mandatory pre-discovery
disclosure rules, § 3

reports, § 3
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EXPERT WITNESSES—Cont’d
Discretion of court as to qualifica-

tions, § 13
DNA identification, § 15
Drug trafficking opinions, § 13
Dueling experts, § 12
Examination of Witnesses, § 8
Exclusion of witness orders

applicability, § 50
Eyewitness Identification, this index
False confessions, § 206.6
Fingerprint experts, § 13
Foundation requirements, § 13
Frye qualification standard

Daubert standard compared, § 204
general acceptance, § 203

Gatekeeping role of judges
generally, § 330
Daubert standard, § 18

General acceptance qualification
standard, § 203

General knowledge matters, § 13
Group decision bases for opinions,

hearsay rules, § 249
Handwriting authentication, § 223
Hearsay, bases of opinions as

generally, § 15
bodily feelings, symptoms, and

condition statements to physi-
cians made for purposes of
testimony, § 278

group decision statements, § 249
limiting instructions, § 324.3
quasi-hearsay, § 324.3
survey evidence, § 208

Hypnosis, § 206
Hypothetical Questions, this index
Impeachment of the expert, § 13, 18
Impeachment of witness opinions

psychiatric opinions, § 44
witness fallibility opinions, § 206

Inadmissible or unadmitted data and
facts, opinions based on, § 15

Independent experts appointed by
judges

generally, § 18
scientific evidence, § 203

Informal discovery, § 2

EXPERT WITNESSES—Cont’d
Infringement opinions, § 13
Judges’ powers to call and examine,

§ 8
Kuhmo qualification standard, § 13
Lay and expert testimony

distinguished, § 11, 12
Learned treatises, cross-examination

based on, § 13
Limiting instructions, hearsay rules,

§ 324.3
Mandatory pre-discovery disclosure

rules, § 3
Medical malpractice reform propos-

als, § 18
Mental state opinions, § 12
Model Expert Testimony Act, § 18
Modus operandi opinions, § 13
Opinion evidence generally. See also

Opinions, this index
Peer review, Daubert qualification

standard, § 202
Personally observed data, opinions

based on, § 15
Phrasing of opinion, § 16
Post-traumatic stress disorder, § 206
Pretrial conference negotiations re,

§ 3, 18
Proof of bases for opinions, § 15
Psychiatric testimony, impeachment,

§ 44
Qualification

generally, § 13
burden of proof, § 70
Daubert qualification standard,

above
Frye qualification standard, above
Kuhmo standard, § 13
procedure, § 70

Quasi-hearsay, basis for expert
opinion as, § 324.3

Reasonably relied upon data as basis
for opinion, § 15

Reform proposals, § 18
Reliability of methodology, § 199
Reports, discovery

generally, § 3
work product protection, § 2
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EXPERT WITNESSES—Cont’d
Reputation, expert opinions as to,

§ 43
Scientific, technical, or other special-

ized knowledge
generally, § 13
court-appointed experts, § 203
Daubert qualification standard,

§ 203
Scientific vs non-scientific opinions,

§ 13
Soft sciences, Daubert qualification

standard, § 44
Specialized expertise, daubert qualifi-

cation standard, § 13
Specificity of expert’s claim, § 13
Speed detection and recording tests,

§ 204
Subjects of expert testimony, § 13
Technical expertise, daubert qualifi-

cation standard, § 13
Technique or theory validity, § 13
Test procedures validation, § 13
Trustworthiness of bases for

opinions, § 15
Trustworthiness of minor premises,

§ 13
Truthfulness opinions, § 206
Validation requirements, § 13
Validity of underlying technique or

theory, § 13
Witness exclusion orders applicabil-

ity, § 50
Witness fallibility opinions, § 206
Work product protection, § 2
Workability of expert’s technique,

§ 13

EXTRINSIC EVIDENCE
See Impeachment, this index

EYESIGHT
Impeachment, vision defects, § 44

EYEWITNESS IDENTIFICATION
Admissibility determinations, § 179
Cautionary instructions, § 4
Expert opinions as to reliability, § 13,

203, 206.5
Lineups distorting, § 165

EYEWITNESS IDENTIFICATION
—Cont’d

Validity probabilities, § 210
Weapon focus phenomenon, § 203

FACT AND LAW QUESTIONS
Generally, § 328
Authentication, judge and jury func-

tions, § 212
Best evidence rule, § 243
Foreign law, judicial notice, § 328,

335
Judicial Notice, this index
Jury responsibilities, § 53
Opinions on questions of law, § 12

FACTS
Adjudicative facts. See Judicial

Notice, this index
Assumed facts. See Hypothetical

Questions, this index
Burdens of Proof, this index
Collective fact opinions, § 11
Common knowledge facts, § 329,

330
Foundational facts

generally, § 53
see also Admissibility Determina-

tions, this index; Preliminary
Fact Finding, this index

Geographic facts, judicial notice,
§ 330

Indisputable facts, judicial notice,
§ 329, 332

Legislative facts. See Judicial Notice,
this index

Marital communications privilege
applicability to communicative
facts, § 79

Not in evidence facts, questions
assuming, § 6

Objections, preliminary questions of
fact arising on, § 53

Opinions distinguished, § 11, 12
Personal Knowledge, this index
Predicate or preliminary facts

generally, § 53
see also Admissibility Determina-

tions, this index; Preliminary
Fact Finding, this index
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FACTS—Cont’d
Predicate or preliminary facts

—Cont’d
ultimate facts coinciding, § 53

Presumptions of fact, § 342
Questions assuming not in evidence

facts, § 6
Ultimate Issue, this index

FAMILY HISTORY
Hearsay rules, § 322

FEAR STATEMENTS
Hearsay rules, § 276

FIELD SOBRIETY TESTING
Self-incrimination privilege, § 124

FILM
See Video, Film and Sound Record-

ings, this index

FINANCIAL STANDING
Reputation evidence, § 322

FINDINGS OF FACT
Burdens of Proof, this index
Judicial findings, appellate review,

§ 340
Jury Trials, this index
Preliminary Fact Finding, this index

FINGERPRINTS
Scientific evidence, § 207.1
Validity probabilities, § 210

FIRSTHAND KNOWLEDGE
Generally, § 10 et seq.
Hearsay exclusion rules compared,

§ 247
Personal knowledge as

generally, § 290
see also Personal Knowledge, this

index

FLIGHT
Hearsay rules, flight as admission by

conduct, § 263

FOREIGN LAW
Judicial notice, § 328, 335

FORENSIC REPORTS
Hearsay rules, § 252, 296

FORMER TESTIMONY AS
EVIDENCE

Cross-examination opportunity, § 19
Hearsay, this index
Perjury prosecutions, § 301
Prior inconsistent statements, § 301
Refreshing recollection, § 301

FOUNDATION
Admissions, foundation for, § 51
Admissions requests in aid of founda-

tion, § 3
Authentication, this index
Chain of Custody, this index
Computer-generated animations, § 2
Computer-generated models and

simulations, § 218
Electronic evidence, § 294
Expert opinions, § 13
Facts, foundational

generally, § 53
see also Preliminary Fact Finding,

this index
Hearsay issues

generally, § 53
records regularly kept, § 292

Multiple foundations, § 51
Personal knowledge, foundation

establishing, § 10
Photographs, § 215
Prior inconsistent statement impeach-

ment, § 37
Real evidence authentication require-

ments. See Authentication, this
index

Test results evidence, § 203
Video, film and sound recordings,

§ 216

FRAUD
Best evidence rule application to

prevent, § 232
Lawyer-client privilege, crime-fraud

exception, § 95
Relevance, similar matters evidence,

§ 197
FREEDOM OF INFORMATION

ACT
Governmental secrets privileges,

§ 107

MCCORMICK ON EVIDENCE, 9TH

Index-34



FRUIT OF THE POISONOUS TREE
DOCTRINE

See Exclusionary Rules, this index

GOVERNMENTAL ENTITIES
Lawyer-client privilege, § 87.1
Privileges applicable in litigation

involving, § 109

GOVERNMENTAL SECRETS
PRIVILEGES

Generally, § 106
Accident reports, § 112
Administrative agencies’ deliberative

processes, § 108
Administrative secrecy regulations,

§ 108
Classified information, § 107
Deliberative processes of administra-

tive agencies, § 108
Diplomatic matters, § 107
Discovery, § 109
Executive privilege, § 74.2, 106, 108
Freedom of Information Act, § 107,

108
Governmental parties to litigation,

§ 109
Grand jury proceedings, § 113
Informer’s Privilege, § 74.2
International relations matters, § 107
Law enforcement information, § 108
Military matters, § 107
National security and defense matters

generally, § 107
judicial determinations, § 110

Officers’ immunity from liability
distinguished, § 106

Particularized need, qualified privi-
leges, § 108, 113

President, executive privilege, § 74.2,
108

Privileges, § 105
Public interest conflicts

generally, § 107
assertions and judicial determina-

tions, § 110
Qualified privileges, § 108, 110
Records protections distinguished,

§ 106

GOVERNMENTAL SECRETS
PRIVILEGES—Cont’d

Reports to government agencies,
§ 112

Separation of powers principles
affecting evidence, § 106

Social security information, § 112
Tax returns, § 112
Unemployment compensation infor-

mation, § 112
Waivers, § 107
Who may claim, § 107, 109

GRAND JURY PROCEEDINGS
Exclusionary rules, § 174
Privileges, § 113
Testimony as evidence in subsequent

proceeding, § 304

GUILTY PLEAS
See Pleas, this index

GUNS
Authentication of real evidence,

§ 213

HABIT
Conduct on particular occasion, habit

and custom as evidence of,
§ 195

HANDWRITING
Authentication

generally, § 212, 221
opinions, § 223

Samples, self-incrimination privilege,
§ 124

Writings, authentication by proof of
handwriting, § 223

HARMLESS ERROR
Plain error distinguished, § 52

HEARING DEFECTS
Impeachment, § 44

HEARINGS
Objections to evidence, § 53
Probable cause, hearsay evidence,

§ 245
Testimony as evidence in subsequent

proceeding. See Hearsay, this
index
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HEARSAY
Generally, § 244 et seq.
Absence of entry in records regularly

kept, § 287
Absence of public record, § 300
Acquiescence, admissions of party-

opponents by, § 262
Actions, explanatory words

accompanying, § 249
Admissions of party-opponents

generally, § 254 et seq.
acquiescence, § 262
adoptive admissions, § 261
against interest declarations

distinguished, § 316
agents’ statements, § 257, 259
availability/unavailability distinc-

tion, § 254
casual statements, § 259
Conduct admissions of party-op-

ponents, below
confessions of crime, § 254
conspiracies, § 259
corporations, § 259
declarations against interest

distinguished, § 254
deposition admissions, § 259
express admissions, § 254
failure to call witnesses or produce

evidence, § 264
flight, § 263
guilty pleas, § 257
joint obligor declarations, § 260
joint tenant declarations, § 260
judicial admissions, § 257
mental competency, § 255
nolo contendere pleas, § 257
obstruction of justice misconduct,

§ 265
offers to compromise, § 266
opening state remarks, § 254, 259
opinions, § 256
payment of medical expenses,

§ 267
peculiar knowledge requirement,

§ 258
personal knowledge, § 255
plea negotiations, § 266

HEARSAY—Cont’d
Admissions of party-opponents

—Cont’d
pleadings, § 257
predecessors in interest declara-

tions, § 260
principal’s declarations against

surety, § 260
privies in estate declarations, § 260
rationale, § 254
refusal to submit to physical exam-

ination, § 264
representative admissions, § 259
safety measures taken after an

accident, § 267
silence, admission by, § 262
testimonial admissions, § 258
testimonial qualifications, § 255

Adoptive admissions of party-op-
ponents, § 261

Affidavits, § 245
Against interest declarations

generally, § 316 et seq.
admissions of party-opponents

distinguished, § 316
availability element, § 316, 320
confessions of third persons, § 318
Confrontation Clause rights, § 319
context of declaration element,

§ 319
defense-impairing declarations,

§ 317
disgrace invoking declarations,

§ 318
hatred invoking declarations, § 318
indirect interests, § 316
inferences, § 319
motive element, § 319
penal interest, § 318
preliminary fact questions, § 319
prestige, § 318
proprietary or pecuniary interest,

§ 317
remoteness of interest, § 316
ridicule invoking declarations,

§ 318
self-esteem, § 318
social interests, § 318

MCCORMICK ON EVIDENCE, 9TH

Index-36



HEARSAY—Cont’d
Against interest declarations—Cont’d

testimonial statements inculpating
another, § 319

trustworthiness, § 316, 319
truthfulness, § 318, 319

Against-interest declarations
admissions of party-opponents

distinguished, § 254
Agents’ statements as admissions of

party-opponents, § 257, 259
Ancient writings, § 323
Animal reactions, § 249
Assertions

nonverbal conduct as, § 250
range of, § 246

Assertiveness of spontaneous state-
ments, § 269

Automatic machine generated data,
§ 249

Available and unavailable witnesses
generally, § 253
absence of declarant, § 253
admissions of party-opponents,

§ 254
against interest declarations, § 316,

320
child witness availability

determinations, § 253
Confrontation Clause rights, below
cross-examination opportunities,

§ 251
death of declarant, § 253
depositions of unavailable wit-

nesses, § 253
due process rights, § 252
equally available witnesses, § 264
failure to call available witness as

admission by party opponent,
§ 264

forfeiture of confrontation rights
by wrongdoing, § 252, 253

former testimony, § 302
good faith effort to locate missing

declarant, § 253
illness of declarant, § 253
memory failure, § 253
origin of distinction, § 244

HEARSAY—Cont’d
Available and unavailable witnesses

—Cont’d
prior statements of available wit-

nesses, § 251
privilege assertions and unavail-

ability, § 253
procured unavailability, § 253
public records and reports, § 295
records regularly kept, § 291
refusal of declarant to testify, § 253
residual hearsay exception, § 324
wrongfully procured unavailability,

§ 253
Basis for expert opinion as quasi-

hearsay, § 324.3
Belief statements to prove the fact

remembered or believed, § 276
Bible entries, § 322
Birth certificates, § 297
Bodily feelings, symptoms, and

condition statements to physi-
cians

testimony, statements made in
preparation for, § 278

treatment, statements made for,
§ 277

Business records exception
generally, § 252
opinions in records, § 287
personal knowledge element, § 290
reform proposals, § 286
regular course of business element,

§ 290
routine of business element, § 288

Catchall hearsay exception, § 324
Certificates

generally, § 299
birth certificates, § 297
death certificates, § 297
public records, certified copies or

summaries, § 300
Child sex abuse prosecutions, § 252
Child witnesses

residual hearsay exception, § 324
sex abuse complaints, § 272.1

Classification of exceptions, § 325
Collective statements, § 249
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HEARSAY—Cont’d
Commercial publications, § 321
Communicated threats on issue of

self-defense, § 249
Competency of hearsay declarants,

§ 61
Competency of speaker, excited utter-

ances, § 272
Computer-generated data compila-

tions, § 218, 249
Conclusions in public records and

reports, § 296
Conduct, assertive, as hearsay, § 250
Conduct admissions of party-op-

ponents
generally, § 261 et seq.
acquiescence, § 262
adoptive admissions, § 261
express admissions distinguished,

§ 254
failure to call witnesses or produce

evidence, § 264
failure to reply to written com-

munication, § 262
flight, § 263
nolo contendere pleas, § 257
obstruction of justice misconduct,

§ 265
offers to compromise, § 266
payment of medical expenses,

§ 267
plea negotiations, § 266
privilege conflicts, failure to call

privilege witness, § 264
refusal to submit to physical exam-

ination, § 264
safety measures taken after an

accident, § 267
silence, § 262
spoliation of evidence as

misconduct, § 265
Confessions

generally, § 254
third persons’, as declarations

against interest, § 318
Confrontation Clause rights

see also Confrontation Clause
Rights, this index

HEARSAY—Cont’d
Confrontation Clause rights—Cont’d

available and unavailable wit-
nesses, § 251, 252

forfeiture by wrongdoing, § 252,
253

Supreme Court’s decoupling of the
principles, § 327

Conspiracies
generally, § 252
admissions of party-opponents,

§ 259
Corroboration element

generally, § 271, 319
residual hearsay exception, § 324

Criticisms of hearsay jurisprudence,
§ 325

Cross-examination rights protections
generally, § 245, 249
available witnesses, § 251
depositions, § 304
former testimony

generally, § 301, 302
motive to cross-examine, § 304

learned treatises used in, § 13
rationale for exclusion, § 245, 249
residual hearsay exception, § 324
rights as rationale for exclusion,

§ 251
waiver, § 302

Death certificates, § 297
Death of declarant and unavailability,

§ 253
Declarant availability. Available and

unavailable witnesses, above
Declarant competency, § 61
Deeds, § 323
Defense-impairing declarations,

§ 317
Definition of hearsay, § 246
Deposition questions eliciting, § 3
Depositions as evidence

generally, § 245
admissions of party-opponents,

§ 259
available and unavailable wit-

nesses, § 253
Confrontation Clause rights, § 253
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HEARSAY—Cont’d
Depositions as evidence—Cont’d

cross-examination, § 304
historical use of depositions, § 244

Development of jurisprudence
generally, § 244
future of hearsay, § 327
records regularly kept, § 285
reform proposals, § 326

Disgrace invoking declarations as
against interest, § 318

Double hearsay, § 324.1
Due process rights conflicts, § 252
Dying declarations

Confrontation Clause rights, § 252
consciousness and certainty of

impending death, § 310
defense use, § 312
foundational facts affecting admis-

sibility, § 53
homicide prosecution element,

§ 311
instructions to jury, § 314
opinions, § 313
personal knowledge requirement,

§ 313
preliminary fact questions, § 310
reform proposals, § 315
scope of exception

generally, § 311
defense use, § 312

special reliability, § 310
time element, § 310
trustworthiness, § 310
truthfulness, § 309
writings, best evidence rule, § 313

Electronic communication of
spontaneous statements, § 271

Electronic evidence
computer-generated simulations,

§ 218
records regularly kept, § 294
self-generated records, § 294

Emergencies, assertions made in,
§ 252

Emotion, physical or mental condi-
tion statements to show, § 274

HEARSAY—Cont’d
Evaluation of hearsay jurisprudence,

§ 325
Exceptions

generally, § 245
Admissions of party-opponents,

above
Against interest declarations,

above
Balancing prejudice and probative

value, § 321
Business records, above
catchall hearsay exception, § 324
classification, § 325
Conduct admissions of party-op-

ponents, above
Dying declarations, above
Excited utterances, below
Former testimony, below
necessity, § 274
nonhearsay determinations

distinguished, § 254
Physical or mental condition state-

ments, below
Public records and reports, below
Records of past recollection, below
Records regularly kept, below
residual hearsay exception, § 324
Spontaneous statements, below

Excited utterances
generally, § 271, 272
competency requirement, § 272
preliminary fact finding, § 272
proof requirement, § 272
reflective thought, § 272
sex abuse crimes, § 272.1
time interval, § 272

Excitement element
spontaneous statements, § 271

Explanatory words accompanying
physical acts, § 249

Failure to call witnesses or produce
evidence as admission of party-
opponent, § 264

Family history, § 322
Fear statements, § 276
Firsthand knowledge rule compared,

§ 247
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HEARSAY—Cont’d
Flight as admission by conduct of

party-opponent, § 263
Former testimony

generally, § 301 et seq.
availability of declarant, § 301
availability of witness, § 302
character of tribunal, § 305
competency objections that could

have made, § 306
completeness doctrine, § 307
Confrontation Clause issues, § 308
cross-examination requirement

generally, § 301, 302
motive to cross-examine, § 304

grand jury testimony, § 304
identity of interest, § 303
identity of issues, § 304
identity of parties, § 303
jurisdictional challenges to

tribunal, § 305
nonhearsay determinations, § 301
oath requirement, § 301, 302
objections that could have made,

§ 306
predecessor in interest

generally, § 303
reform proposal, § 308

preliminary hearing testimony,
§ 304

proof, § 307
reform proposals, § 308
relevancy objections that could

have made, § 306
right to counsel issues, § 302
transcript evidence, § 307
trustworthiness, § 308

Foundation requirements
dying declarations, § 53
records regularly kept, § 292

Future of hearsay, § 327
Grand jury testimony, § 304
Guilty pleas, § 257
Hatred invoking declarations as

against interest, § 318
Hidden hearsay in impeachment

questions, § 41
Hospital records, § 293

HEARSAY—Cont’d
Identity of interests, issues, and par-

ties, former testimony, § 303
Illness of declarant and unavail-

ability, § 253
Immediacy of spontaneous state-

ments, § 268
Impeachment of hearsay declarant,

§ 324.2
Impeachment questions, hidden

hearsay in, § 41
Imperative statements as assertions,

§ 246
Implied assertions, § 250
Incompetency of declarant and

unavailability, § 253
Industry standards publications,

§ 321
Inferences against interest, § 319
Intention

physical or mental condition state-
ments to show

generally, § 274
subsequent conduct evidence,

§ 275
Interest

Against interest declarations,
above

identity of interest and parties, for-
mer testimony, § 303

Intrinsic weakness hearsay, § 245
Investigating officer statements

regarding reason for their pres-
ence at scene of crime

generally, § 249
Confrontation Clause rights, § 252

Investigative reports, § 296
Joint obligor and joint tenant declara-

tions, § 260
Judgments, § 298
Judicial admissions of party-op-

ponents, § 257
Jurisdictional challenges to former

testimony tribunal, § 305
Justifications for rules

admissions of party-opponents
exception, § 254

cross-examination rights protec-
tions, § 245, 249
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HEARSAY—Cont’d
Justifications for rules—Cont’d

oath or affirmation requirement,
§ 245

personal knowledge rule
compared, § 247

public records and reports, § 295
records regularly kept exception,

§ 286
Knowledge, statements offered to

show, § 250
Laboratory reports, § 252, 296
Land boundary reputations, § 322
Lay opinions restrictions

distinguished, § 10
Leading questions eliciting hearsay,

exception issues
dying declarations, § 311
residual hearsay exception, § 324

Learned treatises
generally, § 245, 321
cross-examination use, § 13
quasi-hearsay, basis for expert

opinion as, § 324.3
Limited purpose admissibility, § 59
Limiting instructions, expert wit-

nesses opinions, § 324.3
Litigation, records made for use in,

§ 294
Litigation, reports made for, § 288
Marriage certificates, § 299
Materiality element, residual hearsay

exception, § 324
Memory failures and unavailability,

§ 253
Memory statements to prove the fact

remembered or believed, § 276
Mental competency, admissions of

party-opponents, § 255
Motive, physical or mental condition

statements to show, § 274
Motive element, against interest dec-

larations, § 319
Multiple hearsay, § 324.1
Narrative testimony including, § 5
Near miss rule, residual hearsay

exception, § 324
Necessity exceptions

generally, § 274

HEARSAY—Cont’d
Necessity exceptions—Cont’d

residual hearsay exception, § 324
911 calls, § 252
Nolo contendere pleas as admissions

of party-opponents, § 257
Nonassertive nonverbal conduct,

§ 250
Nonverbal conduct, § 250
Not-hearsay determinations

former testimony, § 301
spontaneous statements,

nonhearsay treatment, § 269
Notice, assertions offered to show,

§ 249
Notice requirement, residual hearsay

exception, § 324
Oath or affirmation requirement,

rationale for exclusion, § 245
Objections to hearsay, tactical

considerations, § 52
Obstruction of justice misconduct as

admission of party-opponent,
§ 265

Offers to compromise as conduct
admissions of party-opponents,
§ 266

Opening statement remarks as admis-
sions of party-opponents, § 254,
259

Opinion polls, § 208
Opinions

dying declarations, § 313
party-opponents’ opinions, § 256
public records and reports, § 296

Oral hearsay examples, § 248
Oral vs written hearsay, § 245
Pain statements, § 273
Parties, identity of, former testimony,

§ 303
Past recollection recorded exception,

§ 9
Payment of medical expenses as

admission of party-opponent,
§ 267

Pedigree, § 322
Penal interest, declarations against,

§ 318
Performative aspects of speech, § 249
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HEARSAY—Cont’d
Personal knowledge element

admissions of party-opponents,
§ 255

dying declarations, § 313
hearsay and personal knowledge

rule compared, § 247
records of past recollection, § 280
records regularly kept, § 290
residual hearsay exception, § 324

Physical acts, explanatory words
accompanying, § 249

Physical examination refusal as
admission of party-opponent,
§ 264

Physical or mental condition state-
ments

generally, § 273 et seq.
emotion showing, § 274
fear statements, § 276
intention showing, § 274, 275
memory or belief to prove the fact

remembered or believed,
§ 276

motive showing, § 274
state of mind showing, § 274, 275
subsequent conduct evidence,

§ 275
Plea negotiations as admissions of

party-opponents, § 266
Pleadings admissions of party-op-

ponents, § 257
Police reports and records as records

regularly kept, § 288
Predecessors in interest

admissions of party-opponents,
§ 260

former testimony of
generally, § 303
reform proposal, § 308

Preliminary fact questions
against interest declarations, § 319
dying declarations, § 310
excited utterances, § 272
records regularly kept, § 292
spontaneous statements, § 270

Preliminary hearing testimony, § 304
Present sense impression statements,

§ 271

HEARSAY—Cont’d
Prestige, declarations against, § 318
Principal’s declarations against

surety, admissions of party-op-
ponents, § 260

Prior consistent statements
generally, § 244
available witnesses, § 251
credibility, § 249
substantive use, § 251

Prior identification statements, § 251
Prior inconsistent statements

generally, § 34
available witnesses, § 251
credibility impeachment, § 249
impeachment use compared, § 34
substantive evidence, use of prior

statement as, § 36, 251
substantive vs impeachment use,

§ 34
Privies in estate admissions of party-

opponents, § 260
Privilege assertions and unavail-

ability, § 253
Privilege conflicts, failure to call

privileged witness as conduct
admission of party-opponent,
§ 264

Probable cause determinations, § 245
Procured unavailability of witnesses,

§ 253
Proprietary or pecuniary interest,

declarations against, § 317
Public records and reports

generally, § 295
absence of record, § 300
activities of the office element,

§ 296
availability of declarant, § 295
certified copies or summaries,

§ 300
investigative reports, § 296
judgments, § 298
legal duty element, § 296
necessary records, § 295
opinions and conclusions, § 296
rationale for rule, § 295
secret vs public access, § 295
trustworthiness, § 295, 296
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HEARSAY—Cont’d
Public records and reports—Cont’d

vital statistics records, § 297
Publications, § 321
Quasi-hearsay, basis for expert

opinion as, § 324.3
Questions as assertions, § 246
Rationales for rules. Justifications,

above
Reasons for excluding hearsay, § 245
Recordation element, residual

hearsay exception, § 324
Records, public. Public records and

reports, above
Records of businesses. Business

records, above
Records regularly kept

generally, § 284 et seq.
absence of entry, § 287
Business records, above
computer records, § 294
electronic evidence, § 294
elements at common law, § 286
foundation requirements, § 292
hospital records, § 293
justification, § 286
litigation, records made for use in,

§ 294
litigation, reports made for, § 288
opinions, § 287
opinions in records, § 287
origin of rules, § 285
personal knowledge element, § 290
police reports and records, § 288
preliminary fact questions, § 292
proof as to regular practices, § 292
regular course of business element,

§ 287, 290
routine of business element, § 288
shop books, § 285
time element, § 289
trustworthiness, § 288, 292
types of records, § 287
unavailability of maker, § 291

Records used to refresh recollection
generally, § 279 et seq.
exhibits, acceptance as, § 279

HEARSAY—Cont’d
Records used to refresh recollection

—Cont’d
firsthand knowledge requirement,

§ 280
impairment of recollection ele-

ment, § 282
memory when record made, § 281
proof of record accuracy, § 283
refreshing recollection from record

distinguished, § 279
trustworthiness, § 251

Reflective thought and excited utter-
ances, § 272

Reform proposals
generally, § 246, 326
academic, § 327
business records, § 286
dying declarations, § 315
evaluations of present rules, § 325
former testimony admission, § 308
former testimony of predecessor in

interest, § 308
future of hearsay, § 327
statutory reforms, § 326

Refreshing recollection exception,
§ 9

Regular course of business element,
records regularly kept, § 290

Reliability
generally, § 245
criticisms of reliability rules, § 325
dying declarations, § 310
published materials, § 321
special reliability, § 310

Reports, public. Public records and
reports, above

Reports produced by computer
software, § 294

Representative admissions of party-
opponents, § 259

Reputation evidence, § 249
Res gestae

generally, § 268
Spontaneous statements, below

Residual hearsay exception, § 324
Ridicule invoking declarations as

against interest, § 318
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HEARSAY—Cont’d
Safety measures taken after an

accident as admissions of party-
opponents, § 267

Scope of exclusion
hearsay examples, § 248
out-of-court utterances that are not

hearsay, § 249
Self-esteem, declarations against,

§ 318
Self-generated electronic records,

§ 294
Sex abuse crimes, § 272.1
Shop books, § 285
Silence, admission of party-op-

ponents by, § 262
Social interests, declarations against,

§ 318
Special reliability, dying declarations,

§ 310
Spoken vs written hearsay, § 245
Spoliation of evidence as conduct

admissions of party-opponents,
§ 265

Spontaneous statements
assertiveness, § 269
electronic communication, § 271
Excited utterances, above
excitement element, § 271
immediacy, § 268
nonhearsay treatment, § 269
Physical or mental condition state-

ments, above
present sense impression state-

ments, § 271
res gestae, § 268
self-serving aspects, § 270

State of mind, physical or mental
condition statements to show

generally, § 274
subsequent conduct evidence,

§ 275
Statutory reforms, § 326
Supreme Court’s decoupling of

hearsay rules and Confrontation
Clause rights, § 327

Survey evidence, § 208
Testimonial admissions of party-op-

ponents, § 255, 258

HEARSAY—Cont’d
Testimonial statements inculpating

another as against interest decla-
rations, § 319

Testimony. Former testimony, above
Threats communicated on issue of

self-defense, § 249
Time element

ancient writings, § 323
dying declarations, § 310
excited utterances, § 272
records regularly kept, § 289
residual hearsay exception, § 324

Tombstones, § 322
Trustworthiness element

generally, § 245
against interest declarations, § 316,

319
circumstantial evidence, § 324
criticisms, § 325
criticisms of trustworthiness, § 325
dying declarations, § 310
former testimony, § 308
physical or mental condition state-

ments, § 273
public records and reports, § 295,

296
records of past recollection, § 251
records regularly kept, § 288, 292
residual hearsay exception, § 324

Truth of matter asserted, § 246
Truthfulness element

against interest declarations, § 318,
319

dying declarations, § 309
Unavailable declarants. Available and

unavailable witness determina-
tions, above

Unreliability of hearsay, § 245
Verbal acts, § 249
Video, film and sound recordings,

hearsay in, § 216
Vital statistics records, § 297
Waiver of cross-examination require-

ment, § 302
Weight accorded, § 250, 271, 314
Written hearsay examples, § 248
Written vs spoken hearsay, § 245
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HEARSAY—Cont’d
Wrongfully procured unavailability

of witnesses, § 253

HOSTILE WITNESSES
See Examination of Witnesses, this

index

HYPNOSIS
Generally, § 206.4

HYPOTHETICAL QUESTIONS
Generally, § 14
See also Expert Witnesses, this index
Confusing the jury, § 14
Criticisms of use, § 14
Not in evidence facts, questions

assuming, § 6
Objections to assumed facts, § 15
Ultimate issue rules, § 14

IDENTIFICATION
Bitemarks, § 210
Blood, § 211
Client identity, lawyer-client privi-

lege, § 90
Courtroom identification, § 251
Criminal prosecutions, other crimes

evidence to prove identity,
§ 190.8

Evidence validity probabilities, § 210
Exclusionary rules applicability to

identifications of defendants,
§ 178

Eyewitness Identification, this index
Fibers, § 207
Fingerprints, § 207.1
Hair, § 207
Hearsay rules, prior identification

statements, § 251
In internet communications

identification issues, § 227
Interrogation re identity, self-incrimi-

nation privilege, § 124
Marking evidence for, § 51
Probabilities as evidence, § 210
Scientific evidence, § 207 et seq.
Self-incrimination privilege

applicability to protect identity,
§ 120

Tattoos, § 217

IDENTIFICATION—Cont’d
Trace evidence, § 207
Voice Identification, this index

ILLUSTRATION
Real evidence, relevance vs illustra-

tive theories of admittance,
§ 212

IMMIGRATION LAW
PROCEEDINGS

Exclusionary rules, § 173

IMMUNITY
See Self-Incrimination Privilege, this

index
Governmental secrets privileges,

officers’ immunity from liability
distinguished, § 106

IMPEACHMENT
Generally, § 33 et seq.
Abnormality, § 44
Addiction, § 44
Admissions use, § 160
Alcohol use, § 44
Attacking the supporting character

witness, § 48
Backfiring impeachment attempts,

§ 40
Bad character for veracity, § 194
Bad reputation indicating character,

§ 43
Bias, cross-examination to show, § 20
Bias and partiality

foundation requirements, § 39
rehabilitation of impeached wit-

nesses, § 47
Bolstering rehabilitation of the

impeached witness, § 47
Bribery evidence, § 39
Capacity defects

generally, § 44
rehabilitation, § 47

Character
generally, § 40 et seq.
attacking the supporting character

witness, § 48
backfiring impeachment attempts,

§ 40
bad character evidence, § 190
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IMPEACHMENT—Cont’d
Character—Cont’d

bad character for veracity, § 194
collateral fact rule, § 41
community, reputation for veracity

within, § 43
conduct vs opinion evidence, § 43
conviction of crime, § 42
criminal defendants, character-

based impeachment, § 42
degrading and disgraceful matters,

§ 41
discretion of court to allow, § 41
dishonesty or false statement crime

convictions, § 42
do you know questions, § 43
ethical considerations, § 40
expert opinions, § 43
general character vs veracity

implications of character, § 43
infamous crime convictions, § 42
instances of misconduct, § 41
intrinsic impeachment limitations,

§ 41
limitations on character cross-ex-

amination, § 40, 41
misconduct evidence, § 41
moral turpitude crime convictions,

§ 42
noncriminal misconduct, § 41
opinion as to character, § 43
personal knowledge rule, character

opinions, § 43
prejudice/probative value balanc-

ing, § 40
rehabilitation of impeached wit-

nesses, § 47
relevancy, § 41
reputation, § 43
self-incrimination issues, § 41
supporting character witnesses,

attacking, § 48
take-the-answer rule, § 41
truthfulness, character for, § 40
veracity reputation questions, § 43

Coercion evidence, § 39
Collateral fact rule

character matters, § 41

IMPEACHMENT—Cont’d
Collateral fact rule—Cont’d

intrinsic and extrinsic impeach-
ment evidence, § 49

prior inconsistent statements, § 36,
49

scope of rule, § 49
specific contradiction, § 45
what facts are collateral, § 49

Collateral matters, prior inconsistent
statements regarding, § 36

Community, impeachment based on
reputation for veracity within,
§ 43

Confession, inadmissible, use to
impeach, § 162

Contradiction
collateral and non-collateral mat-

ters, § 49
specific, § 45

Corrupt influence
generally, § 33, 39
rehabilitation of impeached wit-

nesses, § 47
Credibility

generally, § 29
three groups of rules, § 33
three stages of analysis, § 47

Criminal defendants, character-based
impeachment, § 42

Cross-examination to impeach
generally, § 19 et seq.
see also Examination of Witnesses,

this index
Direct examination, defusing

impeachment evidence on, § 42
Dishonesty or false statement crime

convictions, § 42
Do you know questions as to

character, § 43
Drug use, § 44
Exclusionary rules, impeachment

exception, § 183
Expert opinions

psychiatric opinions, § 44
witness fallibility opinions, § 206

Extrinsic evidence, Intrinsic and
extrinsic evidence, below

Follow-up question dangers, § 30
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IMPEACHMENT—Cont’d
Foundation requirements, bias and

partiality, § 39
Good and bad character evidence,

§ 190
Grand jury testimony use, § 113
Hearsay, hidden, in impeachment

questions, § 41
Hearsay declarants, § 324.2
Inconsistencies. See Prior Inconsis-

tent Statements, this index
Interest in outcome of litigation

generally, § 39, 44
rehabilitation, § 47

Intrinsic and extrinsic evidence
generally, § 33
character impeachment limitations,

§ 41
Collateral fact rule, above
contradiction on collateral and

non-collateral matters, § 49
Judicially called witnesses, § 8
Jury verdicts, § 68
Leading questions, § 6
Memory defects

generally, § 44
rehabilitation, § 47

Mental capacity defects, § 44
Misconduct evidence, character-

based impeachment, § 41
Modes of impeachment, § 33
Motions in limine controlling

character impeachment, § 41
Noncriminal misconduct, character

impeachment, § 41
Offers to compromise evidence,

§ 266
Opening Door to Admission of Evi-

dence, this index
Opinions, inconsistent, § 35
Other crimes evidence, § 190
Partiality evidence, § 39
Perjury, this index
Personal knowledge rule, character

opinions, § 43
Prejudice/probative value balancing

character impeachment, § 40
conviction of crime impeachment,

§ 42

IMPEACHMENT—Cont’d
Prejudice/probative value balancing

—Cont’d
drug use impeachment, § 44

Prior inconsistent statements
see also Prior Inconsistent State-

ments, this index
substantive vs impeachment use,

§ 34
Psychiatric testimony, § 44
Rehabilitation

generally, § 32, 47
prior consistent statements, § 249
truthful character, evidence of after

truthfulness attacked, § 22
Relevance of witness credibility, § 33
Religious beliefs, § 46
Reputation indicating character, § 43
Rule in Queen Caroline’s Case, § 28
Sanity, § 44
Scope of cross-examination to

impeach, § 22
Self-contradiction

Prior Inconsistent Statements, this
index

specific contradiction
distinguished, § 34

Self-incrimination issues, character-
based impeachment, § 41

Self-incrimination privilege invoca-
tion, impeachment use, § 127,
129

Sensory capacity defects, § 44
Similar crimes evidence, § 190
Specific contradiction

generally, § 45
self-contradiction distinguished,

§ 34
State’s witnesses in criminal prosecu-

tions, § 39
Subsequent remedial measures, § 267
Supporting character witnesses,

attacking, § 48
Supporting the impeached witness,

§ 47
Take-the-answer rule

character impeachment, § 41
Collateral fact rule, above

Three groups of credibility rules, § 33
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IMPEACHMENT—Cont’d
Three stages in credibility analysis,

§ 47
Truthful character, evidence of after

truthfulness attacked, § 22
Unsuccessful impeachment effects,

§ 33
Veracity reputation questions, § 43
Vision defects, § 44
Voucher Rule, this index
Witness fallibility opinions, § 206

IMPROPERLY OBTAINED
EVIDENCE

See Exclusionary Rules, this index

IN LIMINE MOTIONS
Generally, § 4, 52
Character impeachment, § 41
Convictions of crime evidence

generally, § 52
subsequent objection procedure,

§ 55
Impeachment-character based, § 41
Interlocutory nature of orders, § 52
Opening statement considerations,

§ 52
Suppression motions distinguished,

§ 52

INADMISSIBLE EVIDENCE
Admissibility Determinations, this

index
Exclusionary Rules, this index

INCOMPETENT EVIDENCE
Generally, § 61 et seq.
Privileged evidence distinguished,

§ 74.1, 102

INCOMPETENT WITNESSES
See Competency and Capacity of

Witnesses, this index

INCRIMINATION
See Self-Incrimination Privilege, this

index

INDEFINITE QUESTIONS
Cross-examination, § 7

INDEPENDENT SOURCE
DOCTRINE

See Exclusionary Rules, this index

INDUSTRY STANDARDS
PUBLICATIONS

Hearsay rules, § 321

INFANTS
See Child Witnesses, this index

INFERENCES, § See also Burdens of
Proof, this index

Character traits, inferences from,
§ 186

Circumstantial evidence, § 338, 344
Compulsory and permissive, § 338
Evidence, failure to produce, § 264
Hearsay rules, inferences against

interest, § 319
Inferences drawn from inferences,

§ 338
Lay opinions, inferences as, § 11
Natural, § 344
Overwhelming, § 338
Permissive and compulsory, § 338
Presumptions and, interrelationship,

§ 344
Presumptions compared, § 342
Privilege claims, inferences from,

§ 74.1
Probabilities, inferences drawn from,

§ 210
Production of evidence burden, § 338
Remote, § 338
Res ipsa loquitur, § 342
Self-incrimination privilege invoca-

tions
civil litigation, § 136
criminal prosecutions, § 116, 126

Speculative, § 338
Standardized, § 342
Witness, failure to call, § 264

INFORMER’S PRIVILEGE
Generally, § 111
Civil vs criminal proceedings, § 111
Criminal defendants’ rights to

disclosure, § 111
Identification protection, § 75
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INFORMER’S PRIVILEGE
—Cont’d

Identity protection, § 88
Journalist’s privilege compared,

§ 76.2
Qualified nature, § 74.2
Who may claim, § 111

INJURIES
See also Accidents, this index
Exhibition of physical injuries to the

jury, § 217
Physical injuries, exhibition to the

jury, § 217
Relevance of similar injuries evi-

dence, § 200

INSCRIBED OBJECTS
Best evidence rule, § 233

INSTRUCTIONS
See Jury Trials, this index

INSURANCE
Lawyer-client privilege applicability

to insurers of parties, § 91.1
Liability insurance evidence, § 201

INTENT
Confidentiality, intent to maintain

lawyer-client privilege, § 91
marital communications privilege,

§ 80
Physical or mental condition state-

ments to show, hearsay rules
generally, § 274
subsequent conduct evidence,

§ 275
Specific intent, similar crimes evi-

dence to establish, § 190.7

INTEREST
Against interest declarations. See

Hearsay, this index

INTEREST IN OUTCOME OF
LITIGATION

See also Bias and Partiality, this
index

Competency of witnesses, § 65
Impeachment

generally, § 39, 44, 65

INTEREST IN OUTCOME OF
LITIGATION—Cont’d

Impeachment—Cont’d
rehabilitation, § 47

Spontaneous statements, self-serving
aspects, § 270

INTERNET AS EVIDENCE
SOURCE

Authentication, § 227
Chat room communications, § 227
Chat room communications,

authentication, § 227
Email, § 224, 227
Identity issues in internet com-

munications, § 227
Judicial notice, internet impacts,

§ 334
Spontaneous statements, electroni-

cally communicated, § 271
Text messages, authentication, § 227
Trustworthiness, § 334
Website data and postings, § 227
Website data and postings,

authentication, § 227
Wikipedia, § 334

INTERROGATION
Arrest and Custody Detention, this

index
Confessions, this index
Self-Incrimination Privilege, this

index

INTERROGATORIES
Generally, § 3
Prior inconsistent statements, inter-

rogatory answers as, § 37

INTOXICATION
See also Alcohol Use, this index
Blood alcohol testing, self-incrimina-

tion privilege, § 124
Experimental and scientific evidence,

§ 205.1
Field sobriety testing, self-incrimina-

tion privilege, § 124
Horizontal gaze nystagmus test for

alcohol intoxication, § 203
Lay opinions, § 11
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INTRINSIC EVIDENCE
See Impeachment, this index

INVESTIGATIONS
Reports, hearsay rules, § 296

INVITED ERROR
Generally, § 57

IRRELEVANT EVIDENCE
See Relevancy, this index

JOINT TENANTS AND OBLIGORS
Hearsay rules, declarations as admis-

sions of party-opponents, § 260

JOURNALIST PRIVILEGE
Generally, § 76.2

JUDGES
Administrative agencies’ deliberative

processes, governmental secrets
privileges, § 108

Admissibility of evidence, bench vs
jury trials, § 60

Appellate review of findings of fact
by judges, § 340

Authentication, judge and jury func-
tions, § 212

Competency as witnesses, § 68
Confessions, determinations of

admissibility and credibility,
§ 163

Credibility, judicial questions target-
ing, § 8

Discretion of Court, this index
Evidence exclusion by judge on own

motion absent an objection, § 55
Exclusionary rules, authority to

establish and apply
generally, § 164 et seq.
see also Exclusionary Rules, this

index
Expert witnesses

gatekeeping role of trial court,
§ 18, 330

judicial appointments
generally, § 18
scientific evidence, § 203

Findings of fact by judges, appellate
review, § 340

JUDGES—Cont’d
Gatekeeping role, expert testimony,

§ 18, 330
National security assertions, judicial

responsibilities, § 110
Opening statements, judicial interrup-

tions, § 8
Preliminary Fact Finding, this index
Privilege claims as to confidential

communications with, § 88
Sanctions, this index
Witnesses, judges’ powers to call and

question, § 8

JUDGMENTS
Evidentiary use, hearsay rules, § 298

JUDICIAL NOTICE
Generally, § 328
Adjudicative facts

generally, § 328
definition, § 203
judicial notice, § 328
legislative facts distinguished

generally, § 204, 328
policy issues, § 331

Administrative regulations, § 335
Appellate practice, judicial notice at

the appellate level, § 333
Burdens of proof, judicial notice

overriding, § 328
Common knowledge, § 329, 330
Constitutional law determinations

distinguished, § 331
Development, § 334
Domestic law, § 335
Economic data use, § 331
Electronic evidence, scientific

principles of computers, § 294
Foreign law, § 328, 335
Geographic facts, § 330
Indisputable facts, § 329, 332
International law, § 335
Internet impacts on judicial notice,

§ 334
Jury acceptance of judicially notice

facts, § 328
Law, judicial notice of, § 335
Lawmaking exercises, § 331
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JUDICIAL NOTICE—Cont’d
Legislative facts

generally, § 331, 333
adjudicative facts distinguished

generally, § 204, 328
policy issues, § 331

international law, § 335
legislative facts taken into account,

§ 331
maritime law, § 335

Maritime law, § 335
Municipal ordinances, § 335
Notice of intent to take, § 333
Own motion, judicial notice taken on,

§ 333
Personal knowledge of judge

distinguished, § 329
Policy judgments underlying, § 331
Preliminary fact finding

distinguished, § 328, 332
Private law, § 335
Procedural incidents, § 333
Relevancy considerations, § 330
Requests for, § 333
Scientific evidence, judicial notice

principle applicability, § 204
Scientific principles

generally, § 330
computer functionality, § 294

Scope of judicially notice facts, § 328
Sister state law, § 335
Social data use, § 331
Social science materials use, § 331
Trends in development, § 334
Ultimate issue, judicially noticed

facts touching, § 332
Uses, § 332
Verifiability of matter noticed, § 328,

330
Work-a-day truths, § 334

JURISDICTION
Former testimony evidence,

jurisdictional challenges to
tribunal, § 305

Illegally obtained, exclusionary rules,
§ 178

JURY TRIALS
Accomplice testimony, cautionary

instructions, § 4
Admissibility of evidence, bench vs

jury trials, § 60
Affirmative defenses instructions,

§ 348
Authentication, judge and jury func-

tions, § 212
Balancing Prejudice and Probative

Value, this index
Burdens of Proof, this index
Cautionary instructions, eyewitness

identification, § 4
Common knowledge of individual

jurors, § 329
Competency of jurors as witnesses,

§ 68
Confessions, determinations of

admissibility and credibility,
§ 163

Cross-examination jury
considerations, § 30

Curative instructions, inadmissible
evidence, § 4

Demonstrative aids, access during
deliberations, § 214, 220

Discrimination in selecting jurors,
statistical evidence, § 209

Dying declarations instructions,
§ 314

Evidence instructions, § 4
Evidence-related voir dire questions,

§ 4
Exclusionary rule applicable to juror

testimony, § 68
Exhibits, jury access during delibera-

tions, § 220
Experiments by jurors, § 220
Expert witnesses opinions instruc-

tions, § 324.3
Eyewitness identification, cautionary

instructions, § 4
Fact and law questions, jury responsi-

bilities, § 53
Gruesome exhibits or demonstra-

tions, § 212
Hearsay rules instructions, § 324.3
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JURY TRIALS—Cont’d
Hypothetical questions confusing the

jury, § 14
Impeachment of jury verdicts, § 68
Invocation of self-incrimination priv-

ilege, instructions, § 128
Judicial demeanor, juror inferences,

§ 8
Judicially notice facts, jury accep-

tance of, § 328
Liability insurance evidence effects,

§ 201
Limited purpose admissibility,

instructions, § 59
Misleading or Confusing the jury,

this index
Narrative vs interrogatory testimony

effects, § 5
Objections, speaking, as influencing

juries, § 52
Physical injuries, exhibition to the

jury, § 217
Presumptions, this index
Privileges of jurors, § 68
Questions to witnesses by juror, § 8
Real evidence

jury access during deliberations,
§ 220

smell or taste perception, § 212
Reasonable doubt instructions, § 341
Speaking objections influencing

juries, § 52
Views by jury, § 219
Weight of Evidence, this index
Witnesses, jurors’ questions to, § 8

JUVENILE COURT
PROCEEDINGS

Exclusionary rules, § 173

KINSHIP
Lay opinions, § 10

KNOWLEDGE
See also Personal Knowledge, this

index
Common knowledge, § 329, 330
Facts subject to common knowledge,

§ 329, 330

KNOWLEDGE—Cont’d
Hearsay rules, statements offered to

show knowledge, § 250
Judicial knowledge, judicial notice

distinguished, § 329
Judicial notice of common knowl-

edge matters, § 329, 330
Personal knowledge and a judge’s

knowledge distinguished, § 329

LABOR UNIONS
Self-incrimination privilege

applicability, § 141

LABORATORY REPORTS
Hearsay rules, § 252, 296

LAW, QUESTIONS OF
See also Fact and Law Questions, this

index
Expert opinions, § 12
Judicial notice

generally, § 335
foreign law, § 328, 335
lawmaking exercises, § 331

Substantive rules of law, presump-
tions implementing, § 342

LAWYER-CLIENT PRIVILEGE
Generally, § 87 et seq.
Advice of counsel defense as waiver,

§ 93
Agents’ protections, § 91, 91.1
Appeals, who may assert privilege,

§ 92
Attorney status requirements, § 88
Client interviews, § 2
Common interests, multiple clients

with, § 91.1
Conduct, communicative, § 89
Confidentiality requirement, § 91,

91.1
Corporate clients, § 87.1
Crime-fraud exception, § 95
Criminal prosecutions, § 88
Death of client, § 94
Discovery jurisprudence conflicts,

§ 96
Documents created in anticipation of

litigation, § 96
Employees of clients, § 87.1
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LAWYER-CLIENT PRIVILEGE
—Cont’d

Fact of employment as privileged,
§ 90

Governmental entities, § 87.1
Identity of client, § 90
In camera inspection to determine

validity of claim, § 87
Insurers of parties, § 91.1
Intent to maintain confidentiality,

§ 91
Interpreters, communications made

through, § 91
Joint consultations of multiple

clients, § 91.1
Joint defense agreements, § 91.1
Judges, confidential communications

with, § 88
Justification, § 87
License requirements, § 88
Multiple client joint consultations,

§ 91.1
Multiple counsel, communications

between, § 89
Non-legal communications, § 88
Origin, § 87
Physician-patient privilege compared,

§ 105
Pooled information situations, § 91.1
Professional relationship require-

ments, § 88
Purpose

generally, § 87
scope limitations in light of

purpose, § 90
Real evidence, § 96
Scope

generally, § 87, 89
corporate clients, § 87.1
fact of employment as privileged,

§ 90
identity of client, § 90
purpose of privilege as limiting,

§ 90
real evidence, § 96

Self-incrimination privilege invoca-
tion by lawyer on behalf of cli-
ent distinguished, § 119

LAWYER-CLIENT PRIVILEGE
—Cont’d

Third parties to communications,
§ 91

Waiver
generally, § 93
corporate clients, § 87.1

Who is protected, § 89
Who may assert privilege, § 92
Work product protection compared,

§ 96
Writings protected, § 89

LAWYERS
See Attorneys, this index

LEADING QUESTIONS
See Examination of Witnesses, this

index

LEARNED TREATISES
Cross-examination use, § 13
Hearsay rules, § 245, 321
Quasi-hearsay, basis for expert

opinion as, § 324.3

LEGISLATIVE FACTS
See Judicial Notice, this index

LEGITIMACY OF CHILD
Competency of party spouse, § 67
Presumptions, § 344

LETTERS
See Writings, this index

LIABILITY INSURANCE
EVIDENCE

Generally, § 201

LIE DETECTORS
Generally, § 206.3

LINEUPS
See also Eyewitness Identification,

this index
Self-incrimination privilege, § 124

MALICE
Hearsay statements showing state of

mind or emotion, § 274, 275
Presumptions, § 3476
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MALICE—Cont’d
Similar crimes evidence to establish,

§ 190.7

MAPS
Demonstrative aids, § 214

MARITAL COMMUNICATIONS
PRIVILEGES

Generally, § 78 et seq.
Absolute vs qualified nature of, § 86
Acts, communicative, applicability

to, § 79
Agency law rules, § 81
Communicative acts and facts,

applicability to, § 79
Confidentiality requirements, § 80
Controversies in which privilege

applicable, § 84
Death of spouse affecting, § 85
Divorce, communications after, § 81
Divorce affecting, § 85
Domestic violence litigation, § 84
Eavesdroppers, § 82
Enforcement, § 83
Facts, communicative, applicability

to, § 79
Future of privilege, § 86
Holder of privilege determinations,

§ 83
Homicide, spousal, § 86
Hostile spouses, § 81
Intention to maintain confidentiality,

§ 80
Justifications, § 79
Marital status requirements, § 81
Policies underlying, § 79
Policy, § 86
Pre- and post-marital communica-

tions, § 81
Purpose, § 81
Qualified vs absolute nature of, § 86
Same-sex couples, § 81
Scope, controversies in which privi-

lege applicable, § 79, 84
Separation, communications after,

§ 81
Spousal competency rules compared,

§ 66, 78

MARITAL COMMUNICATIONS
PRIVILEGES—Cont’d

Status as married, § 81
Survival of the privilege after death

or divorce, § 85
Third party disclosures, § 80, 82
Time of making as factor, § 81
Waivers, § 83
Who may claim privilege, § 83

MARRIAGE
Certificates, § 299
Competency of spouses of parties

generally, § 66
disqualification procedure, § 70
paternity issues, § 67

Domestic Violence, this index
Hearsay rules

forfeiture of confrontation rights
by wrongdoing, § 252, 253

marriage certificates, § 299
Paternity issues

competency of spouse of party,
§ 67

presumptions, § 344
Same-sex couples, marital com-

munications privilege, § 81

MASTERS
Discretion of court to use, § 18
Preliminary references to, § 3

MATERIALITY
Photographic evidence, § 212
Relevancy and, § 185.1
Residual hearsay exceptio, § 324

MEDICAL EXPENSES
Hearsay rules, payment of medical

expenses as admission of party-
opponent, § 267

MEDICAL MALPRACTICE
Expert witness reform proposals,

§ 18
Physician-patient privilege, § 104

MEDICAL RECORDS
Privileges, § 293
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MEDICAL REVIEW
COMMITTEES

Privileges, § 76.2

MEDICINE
Experimental and scientific evidence,

§ 205

MEMORY
Hearsay rules

memory failure, available/
unavailable witness distinc-
tion, § 253

memory statements to prove the
fact remembered or believed,
§ 276

Hypnotically developed recollections,
§ 206.4

Impeachment based on memory
defects

generally, § 44
rehabilitation, § 47

Past recollection records
generally, § 279 et seq.
see also Hearsay, this index

Personal knowledge distinguished,
§ 10

Recovered repressed memories,
§ 203, 206

Refreshing Recollection, this index

MENDACITY
Credibility, this index
Truthfulness, this index

MENTAL DISORDERS
Competency of witnesses, § 62

MENTAL EXAMINATIONS
Physical and Mental Examinations,

this index

MENTAL STATE
Statements to show, hearsay rules

generally, § 274
subsequent conduct evidence,

§ 275

MINORS
See Child Witnesses, this index

MIRANDA RULES
See Confessions, this index

MISLEADING OR CONFUSING
THE JURY

Anecdotal evidence, § 209
Competency of witnesses determina-

tions, § 62
Computer-generated models and

simulations, § 218
Hypothetical questions, criticisms of

use, § 14
Probabilities, § 210
Questions, misleading, § 7
Real evidence tending to, § 212

MISREPRESENTATIONS
Relevance of similar matters evi-

dence, § 197

MODELS
Demonstrative aids, § 214

MODUS OPERANDI
Generally, § 190
Opinions, § 13

MORAL TURPITUDE
See Character, this index

MOTIONS
In Limine Motions, this index
Strike Motions, this index
Suppression Motions, this index

MOTIVE
Generally, § 190.5
Against interest declarations, § 319
Physical or mental condition state-

ments to show, § 274

NEGATIVES
Burdens of proof, negative aver-

ments, § 337
Proof problems, § 200

NEGLIGENCE
Accident proneness evidence, § 189
Burdens of proof, § 337
Character evidence, § 189
Liability insurance evidence, § 201
Relevance

liability insurance evidence, § 201
similar accidents and injuries evi-

dence, § 200
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NEGLIGENCE—Cont’d
Res ipsa loquitur, § 342
Subsequent Remedial Measures, this

index

911 CALLS
Evidentiary use, § 252

NONTESTIMONIAL EVIDENCE
Confrontation Clause rights, this

index
Real Evidence, this index
Self-Incrimination Privilege, this

index

NOTICE
Best evidence rule

intent to offer copy, § 2
originals in possession of

opponents, § 237
Depositions, § 3
Hearsay rules

assertions offered to show notice,
§ 249

residual hearsay exception, notice
of intent to argue, § 324

Judicial notice, notice of intent to
take, § 333

OATH OR AFFIRMATION
Competency of witnesses, § 62, 63
Depositions, § 3
Former testimony under oath, § 301,

302
Hearsay exclusion rationale, § 245

OBJECTIONS
See Admissibility Determinations,

this index
Competency of witness, § 70

OBJECTIVE EVIDENCE
See Real Evidence, this index

OBSTRUCTION OF JUSTICE
Hearsay rules, misconduct as admis-

sion of party-opponent, § 265

OFFERS OF PROOF
See also Admissibility Determina-

tions, this index; Preliminary
Fact Finding, this index

Appellate court requirements, § 51

OFFERS OF PROOF—Cont’d
Cross-examination questions, offers

of proof in support of, § 29
Objections eliciting, § 51
Relevancy objections, § 51

OFFICIAL CERTIFICATES
See Certificates, this index

OFFICIAL RECORDS
See Records, this index

OFFICIAL REPORTS
See Reports, this index

OPENING DOOR TO ADMISSION
OF EVIDENCE

Bolstering, door-opening effect, § 57
Cross-examination

half-open door rule, § 21
open door rule, § 21, 49

Fighting fire with fire, § 57
Invited error, § 57
Waivers of evidence objections, § 56,

57

OPENING STATEMENTS
Argumentative matter, § 4
Demonstrative aids used in, § 214
Hearsay rules, opening state remarks

as admissions of party-op-
ponents, § 254, 259

Judicial interruptions, § 8
Motions in limine affecting, § 52
Right to open and close, § 4

OPINION POLLS
Evidentiary use, § 208

OPINIONS
Generally, § 10 et seq.
Authentication of handwriting, § 212,

223
Capacity to make a will, lay opinions,

§ 12
Care, character for, § 189
Character opinions, impeachment

based on, § 43
Character proof, § 186
Collective fact rule, lay opinions,

§ 11
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OPINIONS—Cont’d
Competency of witnesses, opinion

rules applicability, § 69
Dying declarations containing, § 313
Evolution of rule against opinions,

§ 11
Expert opinions

generally, § 13 et seq.
see also Expert Witnesses, this

index
lay and expert testimony

distinguished, § 11, 12
Facts distinguished, § 11, 12
Foundation requirements, expert

opinions, § 13
Handwriting authentication, § 212,

223
Hearsay rules

dying declaration opinions, § 313
party-opponents’ opinions, § 256
public records and reports,

opinions in, § 296
Hypothetical Questions, this index
Impeachment based on character

opinions, § 43
Inconsistent opinions, § 35
Inferences as lay opinions, § 11
Intoxication, § 11
Kinship, § 10
Law, opinions on questions of, § 12
Lay opinions

generally, § 10 et seq.
capacity to make a will, § 12
collective fact rule, § 11
evolution of rule against opinions,

§ 11
expert opinions distinguished,

§ 11, 12
facts distinguished, § 11, 12
handwriting authentication, § 212
hearsay rules distinguished, § 10
inferences, § 11
intoxication, § 11
kinship, § 10
mental state, § 12
rational basis, § 11
reasoning processes, § 11
relativity of the opinion rule, § 12

OPINIONS—Cont’d
Lay opinions—Cont’d

short-hand rendition rule, § 11
skilled lay observers, § 11
state of mind, § 11
testamentary capacity, § 12

Mental state opinions, § 12
Objections, tactical considerations,

§ 52
Out-of-court statements, § 18
Party-opponents’ opinions, hearsay

rules, § 256
Penultimate questions, § 12
Personal knowledge rule

generally, § 10
character opinions, § 43

Prior inconsistent opinions, § 35
Public opinion polls as evidence,

§ 208
Public records and reports, hearsay as

to opinions in, § 296
Rational basis for lay opinion, § 11
Reasoning processes as lay opinions,

§ 11
Reform proposals, expert opinions,

§ 18
Relativity of the opinion rule, § 12
Sanity, § 12
Short-hand rendition rule, § 11
State of mind, § 11
Testamentary capacity, § 12
Truthfulness, § 12
Ultimate issue opinions

generally, § 12
hypothetical questions evading

ultimate issue rule, § 14
Voice identification, § 212, 221, 228
Weight accorded

expert opinions, § 12, 14, 15
lay opinions, § 12

ORDER OF PRESENTATION OF
EVIDENCE

Generally, § 4

ORDER OF PROOF
Affirmative defenses, § 4
Authentication witnesses, order of

calling, § 2
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ORDER OF PROOF—Cont’d
Connecting up doctrine, § 58
Cross-examination, § 23
Discretion of court, § 24

OTHER HAPPENINGS AND
TRANSACTIONS

Convictions of Crime, this index
Relevancy, this index

OWNERSHIP
Reputation evidence, § 322

PAIN STATEMENTS
Hearsay rules, § 273

PARENT-CHILD RELATIONSHIPS
Privilege, § 88

PAROLE AND PROBATION
PROCEEDINGS

Exclusionary rules, § 174

PARTIALITY
See Bias and Prejudice, this index

PARTIES
Admissions of party-opponents

generally, § 254 et seq.
see also Hearsay, this index

Competency as witnesses
generally, § 65
spouses of parties

generally, § 66
disqualification procedure, § 70
paternity issues, § 67

Former testimony as hearsay excep-
tion, identity of parties, § 303

Governmental parties, privileges,
§ 109

Privilege assertions by party vs non-
party owners, § 73.1

Similar happenings and transactions
involving. See Relevancy, this
index

PARTNERSHIPS
Self-incrimination privilege

applicability, § 141

PATERNITY ISSUES
Competency of spouse of party, § 67
Presumptions, § 344

PATERNITY ISSUES—Cont’d
Testing

generally, § 211 et seq.
serologic tests, § 205

PEDIGREE
Hearsay rules, § 322

PEER REVIEW COMMITTEES
Expert witness qualification, § 202
Privileges, § 76.2

PERCEPTION
Firsthand Knowledge, this index
Personal Knowledge, this index
Real evidence perception by smell or

taste, § 212
Witnesses, perception capacity, § 62

PERJURY
See also Truthfulness, this index
Accused’s story, examiner’s

dilemma, § 5
Competency of witnesses, perjury

convictions, § 64
Cross-examination to disclose, § 30
Former testimony evidence, § 301
Narrative testimony including, § 5
Prior inconsistent statements disclos-

ing, § 28
Writings disclosing, § 28

PERSONAL KNOWLEDGE
See also Competency and Capacity of

Witnesses, this index; Firsthand
Knowledge, this index;
Opinions, this index

Admissibility challenges, § 53
Admissions of party-opponents,

hearsay rules, § 255
Character opinions, § 43
Competency of witnesses, personal

knowledge rule applicability,
§ 69

Dying declarations, § 313
Evolution of rule against opinions,

§ 11
Firsthand knowledge as, § 290
Firsthand knowledge rule, § 10
Foundation establishing, § 10
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PERSONAL KNOWLEDGE
—Cont’d

Hearsay rules
admissions of party-opponents,

§ 255
dying declarations, § 313
personal knowledge and hearsay

exclusion rules compared,
§ 247

records regularly kept, § 290
residual hearsay exception, § 324

Hypothetical questions, § 14
Judicial Notice, this index
Memory and knowledge

distinguished, § 10
Records of past recollection, § 280
Surveillance video observations,

§ 248

PERSUASION BURDEN
See Burdens of Proof, this index

PHOTOGRAPHS
Generally, § 215
Authentication

generally, § 215
electronic evidence, § 227

Balancing prejudice and probative
value, § 212

Best evidence rule
generally, § 231, 233
electronic photographs, § 235

Color photographs, § 215
Copies, photographic, § 236
Demonstrative aids, § 215
Digital manipulation of electronic

photographs, § 215
Electronic

generally, § 215
authentication, § 227
best evidence rule, § 235

Enhanced images, § 214
Enlarged photographs, § 215
Foundation, § 215
Gruesome photographs, § 212
Illustrative vs substantive use, § 212
Independent substantive evidence,

photographs relevant as, § 215
Independent substantive use, § 215

PHOTOGRAPHS—Cont’d
Materiality, § 212
Pictorial testimony use, § 215
Posed vs candid, § 215
Relevance, § 215
Silent witness evidence, § 215
Surveillance, § 215
Testimony as alternative proof of

contents, § 234
X-rays, § 215

PHYSICAL AND MENTAL
EXAMINATIONS

Blood sample extraction, self-incrim-
ination privilege, § 124

Discovery, § 3
Hearsay rules, refusal as admission of

party-opponent, § 264
Privacy rights, § 44
Privilege applicability to examina-

tions directed by third parties,
§ 99

Psychiatric testimony based on, § 44

PHYSICAL CHARACTERISTICS
OF A PERSON

Real evidence, § 217

PHYSICAL CONDITION
STATEMENTS

See Hearsay, this index

PHYSICAL EVIDENCE
See Real Evidence, this index

PHYSICAL INJURIES
Exhibition to the jury, § 217

PHYSICIAN-PATIENT PRIVILEGE
Generally, § 98
Criminal prosecutions, § 104
Death certificates, § 101
Death of patient, § 102
Defenses waiving, § 103
Drug crimes, § 99
Ex parte contact with treating physi-

cians, § 103
Examinations directed by third par-

ties, § 99
Exempted proceedings, § 104
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PHYSICIAN-PATIENT PRIVILEGE
—Cont’d

Family members present during com-
munications, § 101

Future of privilege, § 105
Health Insurance Portability and

Accountability Act, § 98
Hospital records, § 100
Lawyer-client privilege compared,

§ 105
Medical malpractice cases, § 104
Non-patient employed physicians,

§ 99
Nurses and attendants present during

communications, § 101
Origins, § 98
Patient-litigant exception, § 103
Policy of privilege, § 105
Privacy protections, § 98
Psychiatrists and psychotherapists

generally, § 98
waiver, § 103

Relationship requirements, § 99
Reports of physicians pursuant to

law, § 101
Scope of privilege, § 100
Subject matter of privilege, § 100
Third parties present during com-

munications, § 101
Unlawful purposes, physician

consultation for, § 99
Waiver, § 103
Who can claim privilege, § 98
Who may claim privilege, § 102
Worker compensation cases, § 104

PLAIN ERROR
Harmless error distinguished, § 52

PLEADINGS
Admissions of party-opponents in,

§ 257
Burdens of proof relationship, § 336,

337
Discovery requirements, notice

pleading, § 2, 3
Evidentiary use generally, § 257
Hearsay rules, admissions of party-

opponents, § 257

PLEADINGS—Cont’d
Notice pleading discovery require-

ments, § 2, 3

PLEAS, EVIDENTIARY USE
Admissions made in negotiations,

§ 266
Admissions made in plea bargaining,

§ 160
Guilty pleas, § 257
Nolo contendere pleas, § 42, 160, 266

POLYGRAPH EVIDENCE
Generally, § 206.3

POST-TRAUMATIC STRESS
DISORDER

Expert opinions, § 206

PREDECESSORS IN INTEREST
Declarations as admissions of party-

opponents, § 260

PREDICATES FOR ADMISSION
OF EVIDENCE

Generally, § 10, 51, 53
Foundation, this index
Preliminary Fact Finding, this index

PREJUDICE
Balancing Prejudice and Probative

Value, this index
Bias and Partiality, this index
Cross-examination, prejudicial ques-

tions, § 29

PRELIMINARY FACT FINDING
Generally, § 53
See also Admissibility Determina-

tions, this index; Offers of
Proof, this index

Against interest declarations, hearsay
rules, § 319

Agency status, § 259
Bias and partiality impeachment,

§ 39
Competency of witnesses, § 70
Conditional relevancy objections,

§ 53
Connecting up doctrine, § 58
Conspiracy existence, § 53, 259
Dying declarations, § 53, 310
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PRELIMINARY FACT FINDING
—Cont’d

Excited utterances, § 272
Hearsay issues

generally, § 53
see also Hearsay, this index

Judicial notice, preliminary fact find-
ing distinguished, § 328, 332

Leading questions to elicit prelimi-
nary matters, § 6

Objections, preliminary questions of
fact arising on, § 53

Order of proof, § 53
Records of past recollection, proof of

record accuracy, § 283
Records regularly kept, hearsay rules,

§ 292
Relevance objections, § 53
Spontaneous statements, hearsay

rules, § 270
Voir dire to determine, § 53
Witness competency, § 53

PRELIMINARY HEARINGS
Exclusionary rules, § 174
Probable cause, hearsay evidence,

§ 245

PRESUMPTIONS
Generally, § 342 et seq.
See also Burdens of Proof, this index
Affirmative defenses in criminal

cases
generally, § 346 et seq.
constitutionality, § 347
creation of affirmative defenses,

§ 348
instructing the jury, § 348
mandatory and permissive

presumptions, § 347
reasonable doubt standard,

applicability, § 347
statutory presumptions, § 347

Application, § 347
Balancing of, § 344
Burden shifting, § 342, 343
Bursting bubble theory, § 344
Categories, § 344
Chain of custody, presumptive

regularity, § 213

PRESUMPTIONS—Cont’d
Child witnesses, competency, § 62
Choice of law issues affecting, § 349
Civil cases effects, § 344
Competency of child witnesses, § 62
Conclusive

generally, § 342
criminal cases, § 347

Conflicting, § 344
Constitutional questions

Affirmative defenses in criminal
cases, above

civil cases, § 345
criminal cases, § 345 et seq.

Creation, § 347, 348
Criminal cases

Affirmative defenses in criminal
cases, above

constitutional questions, § 345 et
seq.

statutory presumptions, § 347
Definitions, § 342, 344
Effects, § 344
Evidence

presumption arising from failure to
produce, § 264

presumptions as, § 344
Fact, presumptions of, § 342
General and specific, § 344
Inconsistent presumptions, § 344
Inferences and, interrelationship,

§ 344
Inferences compared, § 342
Innocence, § 342
Instructing the jury, affirmative

defenses in criminal cases, § 348
Irrebuttable, § 342
Mandatory and permissive

generally, § 264, 342, 346
affirmative defenses in criminal

cases, § 347
Middle ground presumptions, § 344
Policy-based, § 343, 344
Presumptions based on presumptions,

§ 338
Probabilities justifying, § 343
Probative value, § 344
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PRESUMPTIONS—Cont’d
Rational connection between basic

and presumed facts, § 345
Reasonable doubt applicability, affir-

mative defenses in criminal
cases, § 347

Reasons for creation, § 343
Rebuttable, § 342
Rebuttal, § 347
Res ipsa loquitur, § 342
Shifting of burdens effect, § 344
Social policy-based, § 343, 344
Specific and general, § 344
Statutory presumptions, criminal

cases, § 347
Substantive rules of law, presump-

tions implementing, § 342
Witness, failure to call, § 264
Writings, presumptive authenticity,

§ 229.1

PRETRIAL CONFERENCES
Generally, § 3
Authenticity of writings issues, § 229
Expert witness issues, § 18

PRIMA FACIE CASE
Generally, § 342
See also Burdens of Proof, this index

PRIOR CONSISTENT
STATEMENTS

See also Credibility, this index
Hearsay, this index
Identification statements, hearsay

rules, § 251
Rehabilitation

generally, § 249
prior inconsistent statement

impeachment, § 47
Substantive use, hearsay rules, § 251
Trustworthiness, § 251

PRIOR INCONSISTENT
STATEMENTS

Generally, § 34 et seq.
See also Credibility, this index
Admissions, inconsistent, § 37
Affidavits containing, § 34

PRIOR INCONSISTENT
STATEMENTS—Cont’d

Collateral fact rule
generally, § 36
impeachment, § 49

Collateral matters, § 36
Compromise negotiations, § 266
Confrontation requirement, § 37
Credibility impeachment, hearsay

rules, § 249
Cross-examination as to reasons,

§ 251
Degrees of inconsistency, § 34
Depositions

generally, § 34
foundation requirements, § 37

Extrinsic and intrinsic
generally, § 33

Extrinsic and intrinsic nconsistency,
§ 36

Former testimony, § 301
Foundation requirements, § 37
Hearsay, this index
Impeachment

collateral fact rule, § 49
intrinsic and extrinsic, § 33
own witness, impeachment of, § 38
rehabilitation of impeached wit-

nesses, § 47
substantive evidentiary use, § 34

Interrogatory answers, inconsistent,
§ 37

Leading questions to elicit, § 37
Opinions, inconsistent, § 35
Perjury impeachment, § 28
Proof, § 34
Reasons, cross-examination as to,

§ 251
Refreshing recollection as to prior

statement, § 37
Rehabilitation of impeached wit-

nesses, § 47
Self-contradiction

generally, § 33
specific contradiction

distinguished, § 34
Substantive use

generally, § 36
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PRIOR INCONSISTENT
STATEMENTS—Cont’d

Substantive use—Cont’d
hearsay rules, § 251
impeachment use compared, § 34

Surprise requirement, § 38
Tests for inconsistency, § 34
Voucher rule, § 38
Writings, inconsistent, § 28

PRIORS
See Convictions of Crime, this index

PRIVACY RIGHTS
Exclusionary rules, privacy right

justifications, § 165
Physical and mental examinations,

§ 44
Physician-patient privilege, § 98
Privileges protecting, § 53, 72, 77
Self-incrimination privilege, § 116
Victims of crime, § 44
Witness discovery, § 44
Witnesses, § 44, 46

PRIVIES IN ESTATE
Hearsay rules, declarations as admis-

sions of party-opponents, § 260

PRIVILEGES, § Spouses. See
Marital Communications
Privileges, refreshing recollection
with privileged writing 93, this
index

Generally, § 72 et seq.
See also Refusal to Testify, this index
Accountants, § 76.2
Adverse arguments based on privi-

lege claims, § 74.1
Appeals, § 73.1
Assertions. Invocations, below
Civil vs criminal proceedings

informer’s privilege, § 111
self-incrimination privilege, § 117

Common law, § 75
Conditional, § 77
Confessions, this index
Confidential employees, communica-

tions with, § 76.2
Conflict of laws, § 73.2, 76.1

PRIVILEGES, § Spouses. See
Marital Communications
Privileges, refreshing recollection
with privileged writing 93, this
index—Cont’d

Confrontation Clause rights overrid-
ing privileges rules, § 74.2

Constitutional law
generally, § 114 et seq.
Confessions, this index
Self-Incrimination Privilege, this

index
Constitutional limitations, § 74.2
Current pattern

generally, § 76
federal courts, § 76.1, 77
state courts, § 76.2

Discretion of court as to assertions,
§ 77

Eavesdroppers
generally, § 74
marital communications privilege,

§ 82
Effect, § 72
Effectiveness limitations, § 74 et seq.
Evolution of privilege jurisprudence,

§ 75, 77
Exclusion by judge on own motion

absent an objection, § 55
Exclusionary Rules, this index
Executive, § 74.2, 108
Exercises. Invocations, below
Failure to call privileged witness as

conduct admission of party-op-
ponent, hearsay rules conflicts,
§ 264

Federal courts, § 76.1, 77
First Amendment conflicts, § 113
Forum in which privilege may be

asserted, § 73.2
Future of privilege jurisprudence,

§ 77
Governmental Secrets Privileges, this

index
Grand jury proceedings, § 113
Hearsay rules

failure to call privileged witness as
conduct admission of party-
opponent, § 264
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PRIVILEGES, § Spouses. See
Marital Communications
Privileges, refreshing recollection
with privileged writing 93, this
index—Cont’d

Hearsay rules—Cont’d
privilege exercises and available-

unavailable witness distinc-
tion, § 253

Hospital records, § 293
Improperly obtained evidence. See

Exclusionary Rules, this index
Incompetent and privileged evidence

distinguished, § 74.1, 102
Inferences from claims, § 74.1
Informer’s Privilege, this index
Intercepted information, § 74
Interpreters, lawyer-client com-

munications made through, § 91
Invocations

hearsay rules, available and
unavailable witness distinc-
tion, § 253

Self-Incrimination Privilege, this
index

Journalists, § 76.2
Judges, confidential communications

with, § 88
Jurors, § 68
Lawyer-Client Privilege, this index
Limitations on effectiveness, § 74 et

seq.
Marital Communications Privileges,

this index
Medical records, § 293
Medical review committees, § 76.2
Model code treatments, § 75
Non-party privilege owners, proce-

dure to assert, § 73.1
Origins, § 75
Owners, § 73.1
Parent-child relationships, § 88
Particularized need, qualified privi-

leges, § 108, 113
Peer review committees, § 76.2
Personal, self-incrimination privilege

as, § 119
Physician-Patient Privilege, this

index

PRIVILEGES, § Spouses. See
Marital Communications
Privileges, refreshing recollection
with privileged writing 93, this
index—Cont’d

Privacy rights protections, § 53, 72,
77

Procedure to assert
generally, § 73 et seq.
appeals, § 73.1
discretion of court, § 77
forum in which privilege may be

asserted, § 73.2
non-party privilege owners, § 73.1
owners of privileges, § 73.1
waivers, § 73
where may privilege be asserted,

§ 73.2
who may assert, § 73.1

Production of documents in
discovery, privilege waivers
through, § 3

Psychiatrists and psychotherapists
generally, § 98
waiver, § 103

Purposes of privilege rules, § 72
Qualified

generally, § 77
governmental secrets privileges,

§ 108
informer’s privilege, § 74.2
judicial determinations, § 110
particularized need, § 108, 113

Refreshing recollection with
privileged writing, § 9

Rules creating and defining, § 75
Scope, § 72
Self-Incrimination Privilege, this

index
Sources, § 75
Standing to assert

generally, § 73.1
physician-patient privilege, § 102
spousal privileges, § 66

State courts, § 76.2
Statutory, § 75
Stolen information, § 74
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PRIVILEGES, § Spouses. See
Marital Communications
Privileges, refreshing recollection
with privileged writing 93, this
index—Cont’d

Suspension of qualified privileges,
§ 77

Thefts breaching, § 74
Third parties present during com-

munications
lawyer-client privilege, § 91
physician-patient privilege, § 101

Waivers
generally, § 73
governmental secrets privileges,

§ 107
lawyer-client privilege

generally, § 93
corporate clients, § 87.1

marital communications privilege,
§ 83

physician-patient privilege, § 103
psychiatrists and psychotherapists,

§ 103
self-incrimination privilege

accused persons, § 129
witnesses, § 133

who can waive, § 76.2
Warnings, self-incrimination privi-

lege, § 131
Where may privilege be asserted,

§ 73.2
Who may assert, § 73.1
Wiretapping statutes, § 74
Witnesses, historical protection

against degrading and disgrace-
ful matters questions, § 41

PROBABILITIES
Burdens of proof, probabilities effect-

ing allocations, § 337
Identification, § 210
Identification evidence, validity prob-

abilities, § 210
Paternity, § 211 et seq.
Preponderance of, § 339
Presumptions justified by, § 343
Relevancy issues, § 190
Statistical studies, § 208, 209

PROBABLE CAUSE
Hearsay admission at hearings to

determine, § 245
Informer privilege issues, § 111

PROBATIVE VALUE
Generally, § 184, 185.2
Balancing Prejudice and Probative

Value, this index
Customary behavior evidence, § 195
Habit evidence, § 195
Presumptions having, § 344
Real evidence, § 212
Relevancy and, § 184, 185.2

PRODUCTION OF DOCUMENTS
Best evidence rule, discovery

procedures rendering rule
obsolete, § 232

Discovery, privilege waivers through,
§ 3

Lawyer-client privilege issues, § 96
Objections at trial to previously

produced documents, § 55
Self-incrimination privilege, § 138

PRODUCTION OF EVIDENCE
BURDEN

See Burdens of Proof, this index

PRODUCTS LIABILITY
Relevance of similar accidents and

injuries evidence, § 200

PROFFER
Definition, § 51

PROFILE EVIDENCE
Generally, § 210
Accident proneness, § 189
DNA profiles, § 15
Psychological profiles, § 203, 206.7

PROOF
Admissibility issues, proof value of

evidence admitted without
objection, § 54

Admissions requests to resolve proof
matters, § 3

Affirmative defenses, order of proof,
§ 4
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PROOF—Cont’d
Appellate courts, offers of proof

requirements, § 51
Argument, offers of proof in, § 4
Authenticate of writings by proof of

handwriting, § 223
Authentication, standard of proof,

§ 212
Best evidence rule, proof of contents

element, § 234
Burdens of Proof, this index
Case-in-chief, § 4
Character, this index
Clear, strong and convincing proof,

§ 339
Clear and convincing proof, § 340
Conviction of crime, § 42
Corpus delicti, § 145
Criminal convictions, § 42
Definitions, § 336
Demonstrations in aid of, § 212
Discovery, this index
Expert opinion bases, § 15
Facts not in evidence, questions to

witnesses assuming, § 6
Foreign law, § 335
Formal and informal, § 2
Former testimony offered as hearsay

exception, § 307
Foundation matters

Foundation, this index
Preliminary Fact Finding, this

index
Handwriting proof to authenticate

writings, § 223
Hypothetical question assumptions,

§ 15
Judicially noticed matters, § 329
Negatives, proof problems, § 200
Offers of proof in argument, § 4
Order of presentation of evidence, § 4
Order of Proof, this index
Perjury, § 30
Personal knowledge of witness, § 10
Preliminary Fact Finding, this index
Preparation and presentation, § 1 et

seq.
Presumptions, this index

PROOF—Cont’d
Pretrial conference treatment of proof

matters, § 3
Prior inconsistent statements, § 34
Questions to witnesses assuming

facts not in evidence, § 6
Real evidence collection, § 2
References to masters for findings,

§ 3
Reputation, proof of to impeach, § 43
Standard of proof

authentication, § 212
chain of custody, § 213

Stipulations in aid of, § 2
Theory of the case and proof

development, § 2

PROPENSITY EVIDENCE
See Relevancy, this index

PROPERTY SALES
Relevance of similar sales to show

value, § 199

PROVISIONAL ADMISSIBILITY
Generally, § 58

PSYCHIATRIC TESTIMONY
Impeachment based on sanity defects,

§ 44

PSYCHIATRISTS AND
PSYCHOTHERAPISTS
PRIVILEGE

Generally, § 98
Waiver, § 103

PSYCHOLOGY
Scientific evidence, § 206 et seq.

PUBLIC OPINION
Polls as evidence, § 208

PUBLIC RECORDS
See Records, this index

PUBLIC REPORTS
See Reports, this index

PUBLICATIONS
Hearsay rules, § 321
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QUESTIONS
See Examination of Witnesses, this

index

RAPE
See Sex Crimes, this index

REAL EVIDENCE
Generally, § 212
Ancient Documents, this index
Appeal, preservation for, § 212
Authentication requirements

generally, § 212 et seq.
see also Authentication, this index

Balancing prejudice and probative
value, § 212

Best Evidence Rule, this index
Chain of custody, § 213
Charts as pedagogic aids, § 214
Compelled production, self-incrimi-

nation privilege, § 124, 137
Computer-assisted presentations,

§ 212
Computer-generated pedagogic aids,

§ 214
Computer-generated simulations and

models, § 218
Confrontation Clause rights, forensic

analysis reports, § 252, 296
Demonstrative Aids, this index
Discretion of court to exclude, § 212
Drawings and diagrams offered as

demonstrative aids, § 214
Duplicates, § 214
Exclusionary rules applicability,

testimony and physical evidence
distinguished, § 179

Exhibits, this index
Forensic analysis reports, Confronta-

tion Clause rights, § 252, 296
Fruit of the poisonous tree doctrine.

See Exclusionary Rules, this
index

Gruesome exhibits or demonstra-
tions, § 212

Guns, § 213
Illustrative vs substantive use, § 212
Improperly obtained. See Exclusion-

ary Rules, this index
In-court re-enactments, § 217

REAL EVIDENCE—Cont’d
Inscribed and uninscribed objects,

best evidence rule, § 233
Jury access during deliberations,

§ 220
Laboratory reports, Confrontation

Clause rights, § 252, 296
Lawyer-client privilege applicability

to evidence in lawyer’s posses-
sion, § 96

Maps as demonstrative aids, § 214
Misleading or confusing the jury,

§ 212
Models offered as demonstrative

aids, § 214
Photographs, this index
Physical characteristics of a person,

§ 217
Physical injuries, exhibition to the

jury, § 217
Pictorial testimony theory, § 212
Preservation for appeal, § 212
Probative value, § 212
Relevance vs illustrative theories of

admittance, § 212
Samples of larger mass, § 213
Scars, § 217
Self-incrimination privilege, physical

evidence protected, § 124, 137
Smell, perception by, § 212
Summaries as pedagogic aids, § 214
Surveillance photographs, § 215
Taste, perception by, § 212
Tattoos, § 19, 212, 217
Terminology, § 212
Testimonial evidence distinguished,

§ 212
Testimony distinguished, exclusion-

ary rules applicability, § 179
Video, Film and Sound Recordings,

this index
Views by jury, § 219
Weapons, § 213
Writings, this index
X-rays, § 215

REASONING
Lay opinions, reasoning processes as,

§ 11
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RECOLLECTION
See Refreshing Recollection, this

index

RECORD EVIDENCE
Generally, § 51

RECORDATION
See also Transcripts, this index
Depositions, recordation means, § 3

RECORDINGS
Best evidence rule, § 231, 233
Completeness doctrine, § 56
Telephone Conversations, this index
Video, Film and Sound Recordings,

this index

RECORDS
Acknowledged and certified docu-

ments and records, § 229.1
Admissible evidence as record evi-

dence, § 51
Authentication

public records, § 212, 226
records of regularly conducted

activities, § 229.1
Best evidence rule exception public

records, § 240
Business Records, this index
Confessions, mandatory recording,

§ 158
Confrontation Clause rights,

testimonial vs nontestimonial
evidence, § 252

Conviction of crime proof, § 42
Criminal record questions on cross-

examination, § 29
Electronic records regularly kept,

§ 294
Evidence, record, § 51
Governmental records protection,

§ 106
Health Insurance Portability and

Accountability Act, § 98
Hearsay rules

records regularly kept, § 284 et
seq.

vital statistics records, § 297
Hospital records

hearsay rules, § 293

RECORDS—Cont’d
Hospital records—Cont’d

privileges, § 293
Medical records, § 293
Physician-patient privilege applicable

to hospital records, § 100
Police records as records regularly

kept for purposes of hearsay
rules, § 288

Public records
authentication, § 212, 226
best evidence rule exception, § 240
burden of proof of trustworthiness,

§ 296
Confrontation Clause rights, § 252
governmental records protection,

§ 106
Hearsay, this index
physician-patient privilege

applicability to death certifi-
cates, § 101

Public vs private, § 139
Refreshing recollection, records

stimulating
generally, § 279
see also Hearsay, this index

Regularly conducted activities
records, authentication, § 229.1

Self-authentication of public records,
§ 226, 229.1

Self-incrimination privilege, required
records, § 139

Testimonial vs nontestimonial evi-
dence, Confrontation Clause
rights, § 252

Vital statistics records, § 297

RECOVERED MEMORIES
Generally, § 203, 206

REFEREES
Discretion of court to use, § 18

REFRESHING RECOLLECTION
Generally, § 9
See also Memory, this index
Deposition testimony used for, § 9
Former testimony evidence, § 301
Grand jury testimony use, § 113
Hearsay exception, § 9
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REFRESHING RECOLLECTION
—Cont’d

Hypnotically developed recollections,
§ 206.4

Informal discovery and witness
interviews, § 9

Leading questions to refresh, § 6, 9
Memoranda of past recollection

generally, § 251
see also Hearsay, this index
distinctions, § 279
evidentiary use, § 279 et seq.

Prior inconsistent statement offered
to impeach, refreshing recollec-
tion as to prior statement, § 37

Privileged writing used to refresh,
§ 9, 93

REFUSAL TO TESTIFY
See also Privileges, this index
Credibility, refusal to answer ques-

tions relevant to, § 19
Cross-examination, take-the-answer

rule, § 49
Cross-examination refusal, § 19
Hearsay, available/unavailable wit-

ness distinction, § 253
Interrogation refusals, Miranda rules,

§ 152
Oath, refusal to take, § 63, 70

REHABILITATION
See also Bolstering, this index;

Impeachment, this index
Corroboration distinguished, § 47

RELEVANCY
Generally, § 184 et seq.
Absence of prior accidents, § 200
Accidents

proneness evidence, § 189
similar matters evidence, § 200

Actions, character evidence offered
to prove, § 186

Admissibility determinations, § 184
Assault prosecutions, victim

character, § 193
Background evidence questions on

cross-examination, § 29

RELEVANCY—Cont’d
Bad character in criminal prosecu-

tions, § 190
Balancing prejudice and probative

value
generally, § 185.6
similar matters evidence, § 196 et

seq.
Behavior, characteristic, § 187
Business transaction disputes, similar

matters evidence, § 198
Care, evidence of character for, § 189
Causation, similar incidents evidence,

§ 200
Character evidence

generally, § 186 et seq.
see also Character, this index
impeachment, character-based,

§ 41
Circumstantial evidence, § 185.3
Claims of a party, similar matters

evidence, § 196
Common plan evidence, § 190
Complete-the-story rationale for

admission, § 190
Computer-generated models and

simulations, § 218
Conditional relevancy

generally, § 15
foundational facts, § 53

Conduct on particular occasion, habit
and conduct as evidence of,
§ 195

Conduct to prove character
generally, § 186 et seq.
see also Character, this index

Consciousness of guilt evidence,
§ 190

Conspiracy, other crimes evidence to
establish, § 190

Contracts disputes, similar matters
evidence, § 198

Criminal record questions on cross-
examination, § 29

Cross-examination, § 29
Custom as evidence of conduct on

particular occasion, § 195
Dangerous conditions, similar

incidents evidence, § 200
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RELEVANCY—Cont’d
Defenses of a party, similar matters

evidence, § 196
Definition of relevance, § 185
Deliberation, other crimes evidence

to establish, § 190.7
Demonstrations and experiments pre-

sented as real evidence, § 217
Determinations of relevance, § 185
Direct and circumstantial evidence,

§ 185.3
Direct and circumstantial evidence

distinctions, § 185.3
Discretion of court as to admission,

§ 200
Existence of a larger plan or scheme,

other crimes evidence to estab-
lish, § 190.2

Experimental and Scientific Evi-
dence, this index

Experiments presented as real evi-
dence, § 217

Exploratory questions on cross-exam-
ination, § 29

Fear statements, § 276
Former testimony offered as hearsay

exception, objections that could
have made, § 306

Foundational facts, relevance objec-
tions, § 53

Frauds, similar matters evidence,
§ 197

Good character in criminal prosecu-
tions, § 187

Habit as evidence of conduct on par-
ticular occasion, § 195

Homicide prosecutions, victim
character, § 193

Identity, other crimes evidence to
prove, § 190.8

Illustrative relevance, § 212
Impeachment based on character,

§ 41
Independent relevance of character

evidence, § 188
Injuries, similar injuries evidence,

§ 200
Insurance against liability, relevance

of evidence of, § 201

RELEVANCY—Cont’d
Judicial ascertainment of relevance,

§ 185.4
Judicial notice of relevancy, § 330
Liability insurance evidence, § 201
Limited purpose admissibility, § 59
Malice, other crimes evidence to

establish, § 190.7
Materiality and, § 185.1
Meaning of relevance, § 185
Misrepresentations, similar matters

evidence, § 197
Modus operandi evidence, § 190
Motive, other crimes evidence to

establish, § 190.5
Negligence

evidence of character for, § 189
liability insurance evidence, § 201
similar accidents and injuries evi-

dence, § 200
Objections based on relevancy, offers

of proof, § 51
Offers of proof, relevancy objections,

§ 51
Opinions as to character for care,

§ 189
Opportunity, other crimes evidence to

establish, § 190.6
Other similar matters. Similar matters

evidence, below
Personality traits as circumstantial

evidence, § 186
Photographs, § 215
Photographs relevant as independent

substantive evidence, § 215
Prejudicial effect, balancing against

probative value
Confusion, distraction, and time-

consumption, § 185.7
Trial judge8217s discretion,

§ 185.8
Probabilities and relevance, § 190
Probative value, § 184, 185.2
Products liability, relevance of simi-

lar accidents and injuries evi-
dence, § 200

Propensity evidence
generally, § 190
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RELEVANCY—Cont’d
Propensity evidence—Cont’d

bad character for veracity,
impeachment, § 194

character, § 186, 190
sex crime propensity, other crimes

evidence to show, § 190.10
similar matters evidence, § 200

Property sales, similar sales to show
value, § 199

Rape shield laws, § 193
Real evidence, relevance vs illustra-

tive theories of admittance,
§ 212

Remedial safety measures taken after
an accident, § 267

Res gestae, term criticized, § 190
Safety

absence of prior accidents, § 200
measures taken after an accident,

§ 267
Sex crime propensity, other crimes

evidence to show, § 190.10
Signature criminal behavior evi-

dence, § 190.3
Similar criminal acts evidence, § 190
Similar matters evidence

generally, § 196
accidents, § 200
balancing prejudice and probative

value, § 196 et seq.
business transactions, § 198
causation, § 200
claims of a party, § 196
Common plan, § 197.3
contracts, § 198
crimes, in criminal prosecutions,

§ 190
dangerous condition issues, § 200
defenses of a party, § 196
discretion of court to admit, § 200
Fabricated claims, § 196.1
frauds, § 197
Impeachment evidence, § 196.2
impeachment through similar

crimes evidence, § 190
injuries, § 200
misrepresentations, § 197

RELEVANCY—Cont’d
Similar matters evidence—Cont’d

nonexistence of similar matters,
proof problems, § 200

propensity, § 200
property sales to show value, § 199
slip-and-fall suits, § 200
suits of a party, § 196
To prove intent to deceive, § 197.2
To prove knowledge, § 197.1

Special relevance of character evi-
dence, § 188

Specific intent, other crimes evidence
to establish, § 190.7

Tattoos, § 190
Tests, this index
Value, similar property sales to show,

§ 199
Victim character, evidence to show,

§ 193
Views by jury, § 219
Violence, character for, § 188
Witness credibility, § 33
Writings, § 221

RELIABILITY
See also Authentication, this index;

Trustworthiness, this index
Confessions, this index
Dying declarations, special reliability,

§ 310
Expert witnesses, reliability of

methodology, § 199
Eyewitness identification, expert

opinions as to reliability, § 13,
203, 206.5

Hearsay, this index

RELIGIOUS BELIEFS
Competency of witnesses, § 46, 63
Impeachment based on, § 46

REMEDIAL MEASURES
See Subsequent Remedial Measures,

this index

REMOTE EVIDENCE
See Relevancy, this index
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REPORTS
Accident reports, governmental

secrets privileges, § 112
Authentication, public reports, § 226
Confrontation Clause rights,

testimonial vs nontestimonial
evidence, § 252

Discovery, this index
Expert opinions based on, § 15
Expert witness reports discovery, § 3
Forensic analysis reports, Confronta-

tion Clause rights, § 252, 296
Governmental secrets privileges,

§ 112
Governmental Secrets Privileges, this

index
Hearsay rules

investigative reports, § 296
litigation, reports made for, § 288
reports produced by computer

software, § 294
Investigative reports, hearsay rules,

§ 296
Laboratory reports, Confrontation

Clause rights, § 252, 296
Medical reports created for treatment

purposes, Confrontation Clause
rights, § 252

Police reports as records regularly
kept for purposes of hearsay
rules, § 288

Public reports
authentication, § 226
burden of proof of trustworthiness,

§ 296
Hearsay, this index
physician-patient privilege, reports

of physicians pursuant to law,
§ 101

Tax Returns, this index
Testimonial vs nontestimonial evi-

dence, Confrontation Clause
rights, § 252

REPUTATION
See also Character, this index
Care, character for, § 189
Family history, § 322
Financial standing, § 322

REPUTATION—Cont’d
Good reputation evidence in civil

litigation, § 192
Hearsay rules applicable to reputation

evidence, § 249, 322
Impeachment through reputation evi-

dence of character, § 43
Land boundaries, § 322
Ownership, § 322
Pedigree, § 322
Proof of to impeach, § 43

RES GESTAE
Generally, § 268
Hearsay, this index
Term criticized, § 190

RES IPSA LOQUITUR
Generally, § 342

RIGHT TO COUNSEL
Confessions, Miranda rules, § 152,

154
Evidentiary use of uncounseled

testimony, § 302
Exclusionary rules enforcing, § 176
Self-incrimination privilege matters,

§ 131
Waivers, § 154

RISK
Experts, actuarial risk opinions, § 206

RULE IN QUEEN CAROLINE’S
CASE

Impeachment, § 28

SAFETY
See also Subsequent Remedial

Measures, this index
Relevance of absence of prior

accidents evidence, § 200

SANCTIONS
Cross-examination right, sanctions to

enforce, § 19
Exclusionary rules viewed as, § 164

SANITY
Impeachment based on sanity defects,

§ 44
Opinions, § 12
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SCARS
Real evidence, § 217

SCIENTIFIC EVIDENCE
See Experimental and Scientific Evi-

dence, this index

SCIENTIFIC PRINCIPLES
Judicial notice, § 330

SEARCH AND SEIZURE LAW
Confessions, this index
Exclusionary Rules, this index

SECONDARY EVIDENCE
Generally, § 230
See also Best Evidence Rule, this

index
Preferences among types of second-

ary evidence, § 238

SECRETS
See Governmental Secrets Privileges,

this index

SELF-CONTRADICTION
See Prior Inconsistent Statements,

this index

SELF-DEFENSE
Battered woman syndrome, § 206
Burden of producing evidence, § 348
Character evidence, § 188, 193
Hearsay rule, communicated threats,

§ 249, 275

SELF-INCRIMINATION
PRIVILEGE

Generally, § 114 et seq.
Accused person vs witness invoca-

tions, § 126 et seq.
Argument alluding to invocation of

privilege, § 126
Assertion of privilege. Invocation of

privilege, below
Associations, applicability of privi-

lege
generally, § 140
agents and officers, § 141

Authority to grant immunity, § 142
Blanket invocations by witnesses,

§ 130
Blood samples, § 124

SELF-INCRIMINATION
PRIVILEGE—Cont’d

Burden of persuasion as to claims of,
§ 132

Burdens on exercise, § 136
Calling a witness to force invocation

of privilege, § 134
Character-based impeachment, § 41
Civil vs criminal liabilities. Criminal

liability limitation, below
Civil vs criminal proceedings, § 117
Collective entity rule, § 141
Comments on invocation of privilege,

§ 74.1, 74.2, 126
Communications vs non-testimonial

activity, § 124
Compulsion requirement, § 125
Compulsory production, § 138
Conduct protected, § 120
Confrontation Clause conflicts, § 134
Constitutional basis, § 114, 116
Corporations, applicability of privi-

lege
generally, § 140
agents and officers, § 141

Counsel as to rights, § 131
Credibility cross-examinations, § 129
Criminal liability limitation

generally, § 121 et seq.
another jurisdiction, criminal

liability in, § 123
distinguishing civil and criminal

liability, § 122
immunity grants, § 121

Cross-examination after waiver,
§ 129

Custodial interrogations vs witnesses
in litigation, § 117, 125

Defense witness invocations, § 135
Determinations, § 132
Documents protected, § 137
Electronic devices, § 139.1
Exclusionary Rules, this index
Exercise. Invocation of privilege,

below
Explicit vs implied invocations, § 118
Field sobriety testing, § 124
Forfeiture proceedings, § 122
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SELF-INCRIMINATION
PRIVILEGE—Cont’d

Handwriting samples, § 124
Identification questions, § 124
Identity protection, § 120
Immunity grants

generally, § 142
authority to grant, § 142
criminal liability limitation, § 121
defense witnesses, § 135
evidentiary and non-evidentiary

use of immunized testimony,
§ 143

informal immunity, § 142
pocket immunity, § 142
testimonial immunity, § 143
transactional immunity, § 143
use immunity, § 143

Impeachment based on character,
§ 41

Impeachment use of invocation,
§ 127

Improperly obtained evidence exclu-
sions. See Exclusionary Rules,
this index

Inferences drawn from invocation
generally, § 116, 126
civil litigation inferences, § 136

Informal immunity, § 142
Instructions re invocation of privi-

lege, § 128
Interrogations in custody vs wit-

nesses in litigation, § 117, 125
Invocation of privilege

generally, § 118, 126 et seq.
accused persons vs witnesses,

§ 126 et seq.
argument alluding to, § 126
blanket invocations by witnesses,

§ 130
burdens on exercise, § 136
calling a witness to force invoca-

tion, § 134
comments on, § 74.1, 74.2, 126
Confrontation Clause conflicts,

§ 134
defense witness invocations, § 135
impeachment use, § 127

SELF-INCRIMINATION
PRIVILEGE—Cont’d

Invocation of privilege—Cont’d
Inferences drawn from invocation,

above
instructions re, § 128
penalties for, § 136
prosecution witness invocations,

§ 134
resolving privilege claims, § 132
retribution following, § 136
witness vs accused person invoca-

tions, § 130 et seq.
Labor unions, applicability of privi-

lege to, § 141
Lawyer’s invocation on behalf of

client, § 119
Lineups, § 124
Natural persons limitation, § 140, 141
Nature of privilege, § 115
Non-custodial police questioning,

§ 125
Non-testimonial activity, § 124
Organizations, applicability of privi-

lege
generally, § 140
agents and officers, § 141

Origin, § 114
Partnerships, applicability of privi-

lege to, § 141
Penalties for invocation of privilege,

§ 136
Personal nature of privilege, § 119
Plea proceedings, § 129
Pocket immunity, § 142
Police questioning, non-custodial,

§ 125
Policy foundation, § 116
Privacy protections, § 116
Prophylactic rules to safeguard the

right, § 115
Prosecution witness invocations,

§ 134
Real and appreciable risk of incrimi-

nation, § 120
Real evidence

compelled production, § 124
obtained as result of privilege deni-

als, § 159
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SELF-INCRIMINATION
PRIVILEGE—Cont’d

Real evidence—Cont’d
protected, § 137

Records, required, § 139
Resolving privilege claims, § 132
Retribution following invocation of

privilege, § 136
Right to counsel, § 131
Scope

generally, § 115, 117
assertive conduct, § 120
natural persons vs jural entities,

§ 140
writings, § 137

Sentencing procedures, § 122
Silence rights

generally, § 126 et seq.
Invocation of privilege, above
out-of-court silence, § 127
tacit confession or admission,

§ 161
witness vs accused person invoca-

tions, § 130
Sobriety testing, § 124
State and federal rules compared,

§ 115
Status of privilege, § 115
Subpoenas, § 138
Tax returns, § 118
Testimonial immunity, § 143
Testimony vs non-testimonial activ-

ity, § 124
Transactional immunity, § 143
Use immunity, § 143
Voice samples, § 124
Waivers

accused persons, § 129
witnesses, § 133

Warnings, § 131
Witness vs accused person invoca-

tions, § 130 et seq.
Writings protected, § 137

SENSES
Blind or deaf witnesses, § 62
Hearsay, present sense impression

statements, § 271

SENSES—Cont’d
Impeachment, sensory capacity

defects, § 44
Real evidence, smell or taste percep-

tion, § 212

SENTENCING PROCEEDINGS
Exclusionary rules, § 174

SEPARATION OF POWERS
Evidence disputes involving, § 106

SEQUESTRATION
Witnesses, § 50

SETTLEMENT
See also Pleas, this index
Offers to compromise

admissions of party-opponents,
§ 266

impeachment, § 266
Pretrial conferences, § 3
Prior inconsistent statements in com-

promise negotiations, § 266

SEX CRIMES
Child witnesses, bodily feelings,

symptoms, and condition state-
ments to physicians made for
purposes of testimony, § 278

Hearsay exceptions, § 272.1
Shield laws, § 193
Similar crimes evidence to show

propensity, § 190.10
Victim character, evidence to show,

§ 193

SHIFTING OF BURDENS
See Burdens of Proof, this index

SHOP BOOKS
Hearsay rules, § 285

SIGHT
Impeachment, vision defects, § 44

SIGNATURES
Authentication, notarized signatures,

§ 229.1
Electronic evidence, digital

signatures authentication, § 227
Notarized signatures, § 229.1
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SILENCE
Admissions by silence of party-op-

ponents, § 262
Tacit admission, silence as, § 161

SILENCE, RIGHT OF
Confessions, this index
Interrogations, this index
Self-Incrimination Privilege, this

index

SILENT WITNESS EVIDENCE
Generally, § 215

SIMILAR HAPPENINGS AND
TRANSACTIONS

See Relevancy, this index

SLIP-AND-FALL SUITS
Relevance of similar incidents evi-

dence, § 200

SMELL
Real evidence perception by, § 212

SOBRIETY TESTING
Self-incrimination privilege, § 124

SOCIAL SECURITY
INFORMATION

Governmental secrets privileges,
§ 112

SOUND RECORDINGS
See Video, Film and Sound Record-

ings, this index
Authentication, § 228
Best evidence rule, § 231, 233
Completeness doctrine, § 56
Testimony as alternative proof of

contents, § 234

SPECIFIC CONTRADICTION
See Impeachment, this index

SPECIFIC INTENT
Similar crimes evidence to establish,

§ 190.7

SPECULATIVE EVIDENCE
See Relevancy, this index

SPEECH IMPEDIMENTS
Examination of witnesses, § 5

SPOLIATION OF EVIDENCE
Generally, § 265

SPONTANEOUS STATEMENTS
See Hearsay, this index

SPOUSAL PRIVILEGES
Common law witness competency

rules compared, § 66
Criminal prosecutions, § 66
Terminated marriages, § 66

STANDING
Exclusionary rules, standing to seek

suppression, § 175, 176
Privileges, this index

STATE OF MIND
Fear statements, hearsay rules, § 276
Lay opinions, § 11
Physical or mental condition state-

ments to show, hearsay rules
generally, § 274
subsequent conduct evidence,

§ 275

STATISTICAL STUDIES
Generally, § 208 et seq.
Correlations and causes, § 209 et seq.
Jury discrimination, statistical evi-

dence, § 209
Opinion polls, § 208
Probabilities, § 208, 209 et seq.
Sampling, § 208
Surveys, § 208

STIPULATIONS
Proof, stipulations in aid of, § 2

STRIKE MOTIONS
Generally, § 52

SUBPOENAS
Discovery of witnesses, § 3
Production of Documents, this index
Records, this index
Self-incrimination privilege, § 138
Witness discovery, subpoenas to

compel, § 3

SUBSEQUENT REMEDIAL
MEASURES

Generally, § 267

MCCORMICK ON EVIDENCE, 9TH

Index-76



SUBSEQUENT REMEDIAL
MEASURES—Cont’d

Exclusion on policy grounds, § 72.1
Hearsay rules, § 267
Impeachment use, § 267
Relevance, § 267

SUMMARIES
Pedagogic aids, use as, § 214
Public records, certified summaries,

§ 300
Voluminous evidence, § 214, 241

SUPPRESSION MOTIONS
Admissibility Determinations, this

index
Exclusionary Rules, this index
In limine motions distinguished, § 52

SURETYSHIP
Hearsay rules, principal’s declara-

tions against surety as admission
of party-opponent, § 260

SURPRISE
Discovery, § 2
Offers of evidence, balancing preju-

dice and probative value,
§ 185.5

Prior inconsistent statements, surprise
requirement, § 38

SURVEILLANCE VIDEO
Personal knowledge issue, § 248

SURVEY EVIDENCE
Generally, § 208

SYNDROMES
Experimental and scientific evidence,

§ 206.7

TAKE-THE-ANSWER RULE
See Impeachment, this index

TANGIBLE EVIDENCE
See Real Evidence, this index

TASTE
Real evidence, perception by, § 212

TATTOOS
Identification through, § 217
Real evidence, § 19, 212

TATTOOS—Cont’d
Relevancy, § 190
Self-incrimination claims, § 124

TAX RETURNS
Governmental secrets privileges,

§ 112
Self-incrimination privilege, § 118

TELEPHONE CONVERSATIONS
See also Voice Identification, this

index
Authentication, § 212, 221, 228

TESTAMENTARY CAPACITY
Lay opinions, § 12

TESTIMONY
Generally, § 5 et seq.
See also Examination of Witnesses,

this index
Competency and Capacity of Wit-

nesses, this index
Confrontation Clause rights,

testimonial vs nontestimonial
evidence, § 252

Direct and circumstantial evidence,
§ 185.3

Former Testimony as Evidence, this
index

Narrative vs interrogatory testimony,
§ 5

Nontestimonial evidence
Confrontation Clause rights, this

index
Real Evidence, this index
Self-Incrimination Privilege, this

index
Photographs as pictorial testimony,

§ 215
Pictorial testimony theory, real evi-

dence, § 212
Real and testimonial evidence

distinguished, § 212
Refusal to Testify, this index
Self-incrimination privilege,

testimonial vs non-testimonial
activity, § 124

Speech impediments, § 5
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TESTS
Generally, § 202 et seq.
See also Experiments, this index
Blood alcohol testing, self-incrimina-

tion privilege, § 124
Discovery of test results, § 97
Expert opinions based on test results,

§ 15
Field sobriety testing, self-incrimina-

tion privilege, § 124
Foundation for admission of test

results evidence, § 203
Horizontal gaze nystagmus test for

alcohol intoxication, § 203
Relevancy, § 203

TEXT MESSAGES
Authentication, § 227

THEORY OF THE CASE
Proof development to meet, § 2

TOMBSTONES
Hearsay rules, § 322

TRANSCRIPTS
Authentication, § 216
Best evidence rule, § 236
Depositions, recordation means, § 3
Former testimony offered as hearsay

exception, § 307
Hearsay exceptions, recordation ele-

ment, § 324
Jury access during deliberations,

§ 220
Video, film and sound recordings,

§ 216

TREATISES
See Learned Treatises, this index

TRIALS
Evidence admissible as to some of

multiple parties, § 59
Exclusion and separation of wit-

nesses, § 50
Multiple party trials, evidence admis-

sible as to some parties, § 59
Testimony as evidence in subsequent

proceeding. See Hearsay, this
index

TRUSTWORTHINESS
See also Authentication, this index;

Reliability, this index
Against interest declarations, § 316,

319
Ancient writings, § 323
Burden of proof, public records and

reports, § 296
Circumstantial evidence, § 324
Cross-examination as to, § 29
Dying declarations, § 310
Electronic evidence, § 294
Former testimony offered as hearsay

exception, § 308
Hearsay, this index
Internet information, § 334
Physical or mental condition state-

ments, § 273
Prior consistent statements, § 251
Public records and reports

burden of proof, § 296
hearsay rules, § 295, 296

Records regularly kept, § 288, 292
Records used to refresh recollection,

§ 251
Spontaneous statements, § 270

TRUTHFULNESS
See also Authentication, this index;

Perjury, this index
Against interest declarations, § 319
Bad character for veracity, § 194
Character impeachment

generally, § 40
bad character for veracity, § 194
rehabilitation, § 22

Circumstantial evidence, truthfulness
of witness as, § 40

Confessions, truthfulness require-
ment, § 147

Dying declarations, § 309
Expert’s opinions, § 206
Hearsay, this index
Impeachment, veracity reputation

questions, § 43
Opinions, § 12
Rehabilitation evidence of truthful

character, § 22
Reputation for veracity, § 43
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ULTIMATE ISSUE
Generally, § 12
Hypothetical questions evading

ultimate issue rules, § 14
Judicially noticed facts touching,

§ 332
Opinions touching, § 12
Preliminary facts questions coincid-

ing with, § 53

UNEMPLOYMENT
COMPENSATION
INFORMATION

Governmental secrets privileges,
§ 112

VALIDITY
Expert opinions

generally, § 13
peer review validation, § 202

Identification evidence, validity prob-
abilities, § 210

Scientific evidence, methodology
validation, § 203

VALUE
Similar property sales to show, § 199

VERACITY
See Truthfulness, this index

VERIFIABILITY
See also Authentication, this index
Computer-generated data, § 227
Judicially noticed matters, § 330

VICTIMS
See Criminal Prosecutions, this index

VIDEO, FILM AND SOUND
RECORDINGS

Generally, § 216
Authentication, § 216
Best evidence rule, § 231, 233
Depositions, § 3
Distortion dangers, § 216
Experiments and demonstrations,

recorded, § 217
Foundation, § 216
Hearsay in, § 216
Illustrative vs substantive evidence

uses, § 216

VIDEO, FILM AND SOUND
RECORDINGS—Cont’d

Illustrative vs substantive use, § 212
Re-enactments, recorded, § 216
Scripted and unscripted recordings,

§ 216
Surreptitious filming, § 216
Transcripts, § 216
Unscripted recordings, § 216

VIDEO COMMUNICATION
See Closed Circuit TV, this index

VISION
Impeachment, vision defects, § 44

VOICE COMMUNICATIONS
Authentication, § 221, 228

VOICE IDENTIFICATION
Opinions, § 212, 221, 228
Spectrograms, identification, § 207.2
Telephone Conversations, this index

VOICE SAMPLES
Self-incrimination privilege, § 124

VOIR DIRE
Competency of witness, voir dire to

determine, § 70
Jury Trials, this index
Preliminary fact issues, voir dire to

determine, § 53

VOLUMINOUS EVIDENCE
Summaries, § 214, 241

VOUCHER RULE
Generally, § 6
See also Bolstering, this index
Abandoning jurisdictions, § 38
Due process conflicts, § 252
Exceptions, § 38
Prior inconsistent statements, § 38
Rationale, § 38

WAIVERS
Confessions, this index
Deposition waivers of privileges,

effect on trial admissibility, § 3
Exclusionary rules, § 183
Marital communications privilege,

§ 83
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WAIVERS—Cont’d
Objections to evidence, § 55
Opening Door to Admission of Evi-

dence, this index
Privileges

generally, § 73
see also Privileges, this index
deposition waivers, effect on trial

admissibility, § 3
Production of documents in

discovery, privilege waivers
through, § 3

Right to counsel, § 154
Who can waive privileges, § 76.2

WARNINGS
Confessions, Miranda rules, § 152
Self-incrimination privilege, § 131

WEAPONS
Authentication of real evidence,

§ 213

WEBSITE DATA AND POSTINGS
Authentication, § 227

WEIGHT OF EVIDENCE
Balancing Prejudice and Probative

Value, this index
Competency of witness affecting,

§ 62, 255
Dying declarations, § 314
Electronic evidence, § 207
Experimental and scientific evidence,

weight accorded, § 203
Hearsay, § 250, 271
Judges’ comments on, § 8
Opinions, this index
Personal knowledge and, § 10
Presumptions, weightier of conflict-

ing presumptions, § 344
Scientific evidence, § 203

WIRETAPPING
See also Electronic Surveillance, this

index
Statutory restrictions, § 74

WITHDRAWAL OF EVIDENCE
Generally, § 52

WITNESSES
Child Witnesses, this index
Competency and Capacity of Wit-

nesses, this index
Credibility, this index
Cross-examination. See Examination

of Witnesses, this index
Demeanor, this index
Direct examination. See Examination

of Witnesses, this index
Discovery, this index
Examination of Witnesses, this index
Exclusion during trial, § 50
Expert Witnesses
Hostile witnesses. See Examination

of Witnesses, this index
Impeachment, this index
Interviews, work product protection,

§ 2
Leading questions. See Examination

of Witnesses, this index
No-talk instructions of counsel, § 3
Privileges, this index
Self-Incrimination Privilege, this

index
Separation and sequestration during

trial, § 50
Subpoenas to compel discovery, § 3

WORK PRODUCT PROTECTION
Expert reports, § 2
Lawyer-client privilege compared,

§ 96
Refreshing recollection with

protected writing, § 9
Witness interviews, § 2

WRITINGS
Generally, § 221 et seq.
Acknowledged and certified docu-

ments and records, § 229.1
Admissibility after partial introduc-

tion, § 56
Admissions of party-opponents, fail-

ure to reply to written com-
munication, § 262

Ancient Documents, this index
Authentication

generally, § 221 et seq.
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WRITINGS—Cont’d
Authentication—Cont’d

acknowledged and certified docu-
ments and records, § 229.1

ancient documents, § 225
burden of authentication, § 221
burden of proof, § 229
computer-generated documents,

§ 227
contents proving, § 224
deemed admissions of genuine-

ness, § 229
distinctive characteristics, § 224
electronic photographs, § 227
foreign public documents, § 229.1
handwriting, proof of, § 223
internal authentication, § 221
modern procedural practice, § 229
percipient witness proof of author-

ship, § 222
postmarks on letters, § 224
presumptive authenticity, § 229.1
pretrial conference determinations,

§ 229
reply letters, § 224
requests for admissions of

authenticity, § 229
self-authentication of public

records, § 226, 229.1
witness testimony to authenticate,

§ 222
Best Evidence Rule, this index
Burden of authentication, § 221
Completeness doctrine, § 56
Computer-generated documents,

authentication, § 227
Consistent Past Writings, this index
Contents proving authentication,

§ 224
Cross-examination, inconsistent past

writings, § 28
Deeds, hearsay rules, § 323
Distinctive characteristics,

authentication by, § 224
Documents, this index

WRITINGS—Cont’d
Failure to reply to written com-

munication as admission of
party-opponents, § 262

Handwriting, this index
Hearsay rules

ancient writings, § 323
publications, § 321

Inconsistent Past Writings, this index
Internal authentication, § 221
Jury access during deliberations,

§ 220
Lawyer-client privilege protection,

§ 89
Percipient witness proof of author-

ship, § 222
Perjury, writings disclosing, § 28
Pleadings, evidentiary use generally,

§ 257
Postmarks on letters, authentication

by, § 224
Production of Documents, this index
Publications, hearsay rules, § 321
Records, this index
Refreshing recollection by means of,

§ 9
Relevance, § 221
Reports, this index
Rule in Queen Caroline’s Case, § 28
Self-authentication of public records,

§ 226, 229.1
Self-incrimination privilege, writings

protected, § 137
Testimonial, jury access during

deliberations, § 220
Testimony as alternative proof of

contents, § 234
Witness testimony authentication,

§ 222

X-RAYS
Generally, § 215
Best evidence rule, § 233
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